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21 ALLAHABAD LA 
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Names of Parties. S Ed, 

à as A 

BP 


Hansraj v. Baldeo Singh | ; 
Kampta Prasad v. Sheo Prasad | 71 — o7: 
Ram Sewak Rai v. Sheo Naik |. 

Rai . |783 945 
Ram Khelawan v. Brij Lal .. | "71 gor 
SubBaraya Pillai v. Rajah Ku- | 

mar Venkata Perumal Raju 

Bahadur Varu 68 172 
Mir Singh v. Makkhan ..174 88 
Vilayat Husain v. Misrau .. | 72 92 
Umrao Beg v. Mukhtar Beg .. | 74 687 
Baldeo Dütt v. Gopalji ss Not 

reportable. 
Collector of Bulandshahr v. 

Ram Satup . 78 217. 
Yad Ram v. Funder Singh 74 778 
Emperor v. Umrao 74 257 
Sri Ram v. Emperor 76 : 28 
Ahmad Husain v. Muhammad S 

Fasih-ullah .. | 74 1639 
Juminan v. Hmperor . N 

reportable, 
Raghunath Singh v. Srinarala |73 1018 
Hari Shankar v. Ram Pyari .. | 74 834 
Surjan Singh v. Wazir Singh.. | 72 483 
Shib Lal v. Bidha Singh 72 140 
Baru Mal v. Sunder Lal 78 155 
Gulab Singh v: Shib Lal — .. | 7& 286 
Jai Singh Gir v. Sita Ram Singh | 74 757 
Prag Narain v. Jwala Prasad 7& 606 
Secretary of State for India v. 

Akbar Ali 74 8 
Raja Dutt Prasad Singh v. Sri 

Narain 7Á 557 
Tirmal Singh v.  Kaühaiya Singli To be 

printed, 
Goberdhan Das v. Makundi Lal | 74 1024 
‘Mababir Prasad v. Parsandi .. | 74 939 
Chaturbhuj.v. Gobind -Ram ...«74 | 571 
Kidar Nath Rajnarain v. The 
Bast Indiah Railway | .. | 7Á 300 
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` e 
353 | Jagarnath Singh v. Moti Lal .. | 7 8 
354 | Bandhu Ram v. Ram Kishun. E : ae 
Sonar 73 roro 
357 Dukhi v. Dhanni Misir i. |73 966 
358.| Ram Chander v. Chhabbu Tal | 75 333 
361 | Rai Bahadur Chhotey Lal v. 
. The Collector of Moradabad | 69 44 
365 | Damiodat Naréyan. Chaudhury 
v. S. A. Miller .. | 869 1:534 
369 | Pancham v. Emperor * | 78. 943 
372 | Nandan Prasad'v. Abdul Aziz |g4 367 
377 Mariam-un‘Nissa Bibi v. Babu A 
‘Ram 78 1016 
378 | Sheo Badan Tewari v, Sshebza- i 
di:Kuer 76 792 
.380 , Ram Nath v. Mannu Lal .. |73 615 
382 | Makkhar Lal v. Natthi 74 640 
385 | Ram Chand Khanna v. Goswa- 
È mi Ram Puri e] 749° 379 
387 | Ram Dial v. Sher Singh 174 358 
389.| Sheo Charan v. Eniperor’ |7S 520 
391 | Shimbiu-Narain v: Emperor  |.78 546 
393 | Rekhab Das v. Sheobai' - | 74 O56 
:399 | Neary Lal v. Emperor A170. 148 
402 | Ram Gopal Lal v. Aipna Kunz S 
wat. ,69 gr 
409 | Bijai Shanker Sellers v. Rami o... 
Charitra Singh 75, 35 
413 | Balli Singh v. Raghubar Sifgh. Td. be 
printed, 
416 | Manphul Singh v. Hakim Hanr- | 
mid Ali Khan 74 528 
417 | Raghubir Singiv? Jodha Singh 73 046 
420 | Emperor v. Ram Jatan sl To be 
printed 
421 | Kedar Nath. Singh. v.. Sheo M 
Shanker 78 37%, 
424 Mul Raj v. Fazl Imam  .* "4 3a 
423 | Panna -Lal v. Husain-Beg 75 467 
A in. 
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INDIAN CASES, ° . [1925 
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21 ALLAHABAD LAW JOURNAL, For APRIL-MAY, 1923—concld. 
. 
430 | Gopi Ram v. Jeot Ram 4 To be 450 | Haji Ali Jan Khan v. Majid-ud- 
ORE ' Dir?! y Ps To be 
434 |. Lalta Prasad v. Ram Bahadur 349 |-"^ - 4 A Aem 
436 | Pannd-Lal v. Bohra Paipa Lal a 481 | 452 | Kausilla Kuer v. Sukhdei M 761 
438: East. Indian.. Railway., Co. v. 454 | Devi Prasad v. Secretary of E 
“"Fitm Kishan Lal Tirkhamal| 78 986| ^" State for India in Council 74 746 
441 | Shauran Bibiv, Abus Samad 73, 5381 455 Maqsud Husain v. Emperor .. | 78 935 
446 | Binfléshri Prasad v: Sarju Singh 78 458 | 457 | Baijnath Singh v. Chandrapal 
447 | Mahageo v. Kalloo É 78 - 494 1: ' Singh © >s 78 329 
448 "East Indian Railway Company 459 | Aziz Ahmad v. Buddhu Khan 78 778 
: v. Gopi Krishna Kashi Prasad! To be 460 | Rajangam Ayyar v. Rélsugem | 
| printed, | Ayyar 60 123 
ERR. P I. L. "BOMBAY. SERIES, „FOR Ma v- JUNE, 1923. E 
32% 1. Secretary of State for India v. ü 
; : Laxmibai Gokhale . | 72 898} 40r | Bai once v. Bai. Es 69 291 
335. | Hatlehand Mancharam -v."Go- 431 | Naru Hari v. Tai * 98 +265 
| vind LuXman 71 763] 438 | Emperor v. Pitre 76 294 
“344 Éarnand Rai Phul Chand v. 451 | Gopal Bhimji Avte v. ^ Manaji NT 
..Pragdas Budhsen.... -n| 72 485]... " .Ganuji. Padval. NEST -To, be 
349 | Dadabhoy Framjee v. Comet | ; printed., 
e| Dorabji To be 465 Emperor v. Narayan Krishna HIN 
Voc tas DUE Printed. F Gogte .'- 79 | 25 
369 | Haji, Oosman v.: ‘Haroon Saleh || 485 | Bapurao Sitaram ` vec ' Sadhu ZEE < 
J “Mahomed 68 862 " ‘Bhiva o: | 72. i130 
389 | Shantaram Balkrishna; iv Wa- BG AER ore | 5s 
. ^| «man Gopal -68 682 | & PS 
$4 i.n ; m "E 
s 24 BOMBÁVELAW REPORTER, FOR DECEMBER. 1922, tiw 
^ ee wf Mp mr 
f 
1201 | Mulji V. Goverdhan Das | .. | 76 148 [| 1311 | Rasul Musa v. Asman Musa: 176- i gaa 
1296 Jabannath v. Ravji 76 '.73 | 1315 (Chaturbhai v. Moubrel .. | To'be 
1302 | Ganpati v. Jivanbai 76 34 A printed. 
130 Ram Lingappa v. Dhondi 76 !145 | 1318 | Harischandra v. ' Kumma XS 
1308 |: Vinayak v. Atmaram 76 '152 Vithoba à eer To be « 
: i A aaa Printed: 
: 25 BOMBAY LAW. REPORTER, FOR Maxey, 1923. "m 
; ! 
34 Kurpal v. Shamrao .. | 72 321 282 | Parshotamdas In ve 72 ' 359 
236 Elias Haji. Ahmed v. Haji 286 | Emperor v. Imam Hasan Not. . 
TU Esmail Sait ..| 72 401 nav reportable, 
.239 | Bai Kashibai v. Purshottam | 7@ 406 289 | Hill v. Hill ET 7 304 
242 | Khimchand v. Sobhagchand... | 72 324 | 293 | Basangowda v. Irgowdati .. | 78 I 196 
245 | Digambar v. Lahyadeo 72 32604 302 | Salayjee v. Fatima Bibi + | 71 753 
247 | Ganesh y. Yeshwant Not 305 | Broach, City Municipality. n v. ; 
oo reportable. | Ghulam Rasul 72 ' 636 
248. Empero? x. Keshav. Narayan | To be 308 | Bhogilal v. Darasha . 195 '743 
i . printed. i 310 | Bombay Sizing and Co. v. ` 
251 | Devendra v. Shettappa |. Tobe j Kusumgar and Co. ee To be" 
i " . | printed. . printed. 
.252 | Husseinadi v. Din'bai sto .To be 313 | Tirthdas v. Sadhusingh 73 | 206 
: "M ‘ rere . printed, 315 | Nilkanth v. Murari oa 1178 
264 | Government Pleader v. Tatke | 72 353] 323 | Vithal v. Shivappa "659 
‘268 | Gangaram v. Vasudeo . | 28 912 328 | Shankar v. Ratanji f to be.. 
274 | Mahableshwar v. Subramanya | 72 309 ‘6: 9. printed. 
278 | Rangappe v. Vithu 1 72. 404 | 339 | Codd y, Codd To be" 
280 | Fernandez y. Rodrigues To be . ea ae < printed, 
A i , ea xt 
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2 BURMA LAW JOURNAL, FROM JANUARY’ TO Henr ,1923. ra f? y nA 
== NM, C Tet 
: ; MEL ee > 
X | Salayjee v. Fatima Bibi e | 71 753 47 Maung,Po Kin v. d ovk f ore 
4 | Po Kin v. Oh s Not Ye . E Ho be 
veporiable. A e . 20 geine a” 
. 5| Ab Lin v. Emperor 76 71 48 | Abdul Aziz y. Maung Tin .. | 75 74 
8 | Mg. Shwe Zin v. Mg. Po Ngwe. Not 50 | Maung Kyaw Dun Zan v.Ma : : 
veportable . Sein 74 58 
8 | Nga San Dun v. Emperor 7b 357 52 | Saddik Ahmad v. M. K.M. Firm| To be 
to | Maung.Maung v. Emperor .. Not MN 
reportable. 54 | Abdul Hakeim v. N ga Ni Gri | 75 + 343 
11 | Emperor v. Rangalal Singh . Not 55 | Maung Shwe Ku v. Emperor ve 353 
reportable. 58 | Maung Maung Tin v. Ma Hla U| 75 ` 200 
12 | Nga Po Myit v. Emperor Not 60 | Ma Thein Tin v. Ma Htoo .. | 70 322 
reportable. 61 | Maung Tun Yin v. Ma Thein| . 
15 | Maung Pein v.Maung Po Maung) Not Shin 75 304 
ME reportable. 63 | Maung Chit U v. ‘Bansi Dhar | 75 328 
16 | Ma Mi v. Emperor .. |725 358 65 | Maung Po Han v. Ma So Yi .. | 75 , 
17 | Nga Po Ya v. Emperor ee Not 67 | Ma Lun Me v: Ma Kin š 74 — 
. veportable. 69 | S.M. A. R. Chetty Firm v. Ko 
19 | D. M. Attiya v. Emperor .. | 79 67 Taik awe | 74 82 
21 | Emperor v. Rambahadur Rai Not 75| Emperor v. Nga Thaung Pe m j To be 
reportable. printed. 
22 | U, Thudama Waya v. Emperor | 74 65 76 | Nga Nwaik v. Emperor 74 "1048 
25]| M. Subramoniam v. Lutchman | 71 650 78 | Ma Saw v. Maung Shwe Gon:. || 75 . 309 
29 | Maung San Va v. Maung Ngwe f 79 auie Maung v. Ma Pyit ; 
Hla e| Not 74 | 933 
reportable. 85 Valitappa Chetty v. Joseph .. To be 
30 | U. Gunuwa v. U. Pyinnyadipa | 74. ' 6 printed 
32 | Nga Po Tin v, Nga Po Saung. | 74 68] -89 | Maung Paung v. Ma On am To be 
34 | Maung Ba Thaw v.Ma Hnit .. | 72 14 ` printed. 
37 | Maung San Myin v. Emperor Not 92 apes v. Naga Sein Po. .. 1,76 «ar 
veportable. ree u v. Emperor ..]76 ' 295 
39 | Ma Sha Ma y. Somasundram 94 | Hamid v. Emperor *..1 9750. 294 
Chetty 217 96 | Parliam v. Emperor T Wot 
40 | Ahmed Ebrahim v. Hajee A. 98 veportable 
A.Ganny 74 74 Nga Po Saw v. Emperor To: be 
42 | Chan Pyu v. Chan Chor Khine 75 225 99 ae | printed, 
45| MaHla Kyu v. Maung Nyun | 75 237 Bagh v. Empetor .. | 75 . 296 
46 | Ezekeil v. Russia Enginering | 74 i6] 101 | Bon Kwi v. Ma Kye Yon . To be, 
Works 102 "— printed, 
« 
4 UPPER BURMA RULINGS, FROM OCTOBER TO DECEMBER 1922. 
X59 | Manugni v. Maung Thet She 70 «61 ùf 171 | Maung Ba v. Maung Ye 76 ' 170 
164 | Maung Than Ge v. M amg: Po 174 Nga Ba Thin v. King Emperor 76. ` 225 
Thin 70 166] 179 | css d Po Tha v. Maung Ba 
169 Maung v. Mang Fom 76 rrr | 6) 78 | 141 
50 I.L. R., CALCUTTA SERIES, FOR MARCH-APRIL 1923., f 
X66 | Ma Shwe Mya v. Maung Hes 223 | Mazahir Ali v. Emperor .., 71 662 
Hnaung 70 937 | 229 |Binode Behari Nath v. Emperor To be 
171 | Khagindra Nath Mookerjee v. ] printed, 
Khetra Nath Pal 71 ' 314 | 233 | Kali Krishna Ray v. Makhan 
180 | Eziekiel v. Annada Charan Sen| 70 794 Lal Mookerjee 72 686 
197 Gaurikumari Dasee v. Ramani- : 239 | Hriday MohiniDasi v. Secre " 
moyi Dasee ` 70 175 tary of State for India .. | 72 472 
202 | Raghu Nath Sarma Dolai v. Ji- : 243 |Mohamed Solaiman v. Birendra| - 
* ban Chandra Sarma 70 874 Chandra Singh 74 906 
208 | Nabadwip Chandra Nandi v. 253 | Asiatulla v. Danis Mohamed *0 169 
Secretary of State for India | * To'be 258 | Dinanbandhu Saha v. Abdul 
printed. Latif Molla 68 439 
215 | Haji Mohamuddip v. The Bast-| * . 266 |Jatindra Mohan Mandal v. Gha- 2 
ern Japan Trading Co... To be nashyam Chowdhury tae | 79 org 
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Atarmoyi Dasi v. Ramananda 
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[1963 . 


. State for India | 70. sto Sen Chowdhury b: Tó be 
292 | Ananda Chandra  Chucker- 2s printed. 
butty v. Braja LabSingh.. | 74 793 | 3x8 | Muhammad Yunus v. Emperor | “To be 
308 Jummon Christian v. Emperot; To be o ; . . printed. 
printed. 
27 ' CALCUTTA WEEKLY NOTES, FROM NOVEMBER 1922 To MARCH 1023. 
1 | Radhaktishna Ayyar v. Sun- | 150 | Chet Ram v. Rain Singh ..107 569 
daraswamier 74 584] 156| Ptamatha Nath Roy v. The 
: | M. Ehtisham Ali v. Jamna 13 : Hon: William Arthur Lee .. | 88 — 900 
Prasad 64 299} r59| Gagendra Nath Dey v. Moulvi 4 
18 | Dina Bandhu ‘Saha v. Abdul Ashraf Hossain 69 ms 
; Latif Molla : 168 4394 166 | Raj Kumari Bose Choudhurani 
24 | Bhulu Beg v. Jatindra Nath ..| Tobe v. “Surendra Nath Guha po 
printed. | Choudhuri we | Mot be~ 
28 | Kashi Pramanik v. Damu "ES foortablé. 
Pramanik . 9| ° Zo be 168 |‘Shib Chandra Chakravarty v.|- - S 
. printed. Rabbani Mondal 78 322 
29 Maharaja Sir Manindra Chandra i 171 | Aran Sardar v. Hara Sundar 
Nandi v. Ram Kumar ` Lal.. |-68" 973 ^ Majunidar 7l 225 
34. | The Bengal Nagpur Railway Co. 174 | Gopal Lal Sett v. Purna Chand- 
Ld., v. The Secretaty of State ra Basak 67 56i 
for Tadia 70 46 | x179 | Syed Kasam v. Jorawar Singh 68 573 
38 | Raja” Jagadish Chandra Deo | ^ 183 : Makar Ali v. Sarfaddin 70 606 
d Deb v. Bhubaneswar . 189 | Rajendra Narain Choudhuti v. ~ 
Mitr. 96 241 : Khan Bahadur Moulvi Abu . 
50 Ashutosh Chatterji v. Upendra | : Nasor Ahiys e171 32 
Chandra Aich 72 221 į r93 Haimabati Dévi v. Pran 
53 | Khan Bahadur Muhammad : Krishna Banerjée 75 262 
Abdul Ghani Khan v. Fakhr , 196 | Chandi Charan Mitra v. Manin- i 
Jahan Begum 68 254 Y dra Chandra Roy Chowdhury | 72. 173 
65 |, Nogetidta Nath Choudhuri y. . 199 | Dinbaiv. K. B. Aasserwanji . ; 
| @Htaligool Company Limited | 70 92 |  Rustamji 68 323 
7x | Nowrang Singh v. Janardan 204 | Bhupendra Narayan Singh AU. que ME 
Kishorlal Singh. q70- 161 -Nurput Singh Tobe 
77 | Banku Behari Dhut v. j.c. Gal- > printed, 
stau 69 163 | 208-| Saradindu Chakravarti v. Gos- 
82 | The Bengal & North-Western - ae P ta Behari Pramanik : 75 196 
Railway Co.,, Ld. v.Sadaram - 210 | Mahamad Mazaharal Ahad v. 
e. Bhairodan 70 7229 Mahamad Azimuddin Bhuian | 78 17 
86 | Arman Peada v. Malik Sarkar 62 690} 218 | Monmohan Ghosh v. Sidheswar ' 
88 | Re Mahendra Lal Roy . | 71 673 ` Dubay - 78 213 
99 | Mazahur Ali v. Emperor -» | 71  662| 22x | Jai Indra. Bahadur Singi y, v. "E 
101 | Khajeh Solehman Quadir v. "Bijei Raj Kunwar To be . 
Nawab Sir Salimullah Baha- . printad. 
dur .*| 69 138 , 231 | Rash Behari Karuri v, Narain 
115 Dina “Nath Pal v. Rajha Sati Das Dorilal ne To be” 
. Prosad Garda Bahalrn a. | 79 663 printed. 
121 | Ashutosh — Chukerbntty v. 240 | Nagendra Lal Das v. The Chair- a? a 
Dwatika Nath Mitra 70 719 ; man, Chittagong Municipali- 7 
125 | Amulya Chandra Banerjee v, t ty 59 340. 
The Corporation of Calcutta | 69 — 114 | 245| Sr Chidambara Sivaprakasa ` ' 
129 Badri Narain Singh v. Thakur- , Pándara Sannadhigal v. Vee- . 
ain Hamam Kuat . | 68 1000 rama Reddi 68 538 
134 | Shit Chandra Singha v. Gour 259 | Janoki Nath Shaha v. Baikan- . 
À Chandra Pal 68 86 |. tha Nath Ghattak 70 602. 
147 | Gangadhar Kalwar v. Sekati 263 | Arjun Chandra Bhadra v. Kai- 5 
Telini 04 574 | >: las Chandra Das 124707 532 
144 | Shibe Charan Chakraburtty v. .| 267 | Abhoy Mondal v. Başu Rai .. | ?8 53 
Bepin Behaty Chakrabutty To be 269 Ramsumran Prasad v. Shyam 
.| printed: (Kumari 69 «yr 
148] Chandra Mohan Das Mondal 27 situ Prasad Missir, „Maksuđdar ; 
v. Emperor - Tobe |. . | ,Chowdhury > rq 78 | 882 > 
printed. ‘ o Z 
serene I tt ee a EES 4 
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27 CALCUTTA WEEKLY NOTES, FROM Nov. 1922 To MARCH 1922—concld, 
t *. 
280 | Suxadhani Datta v. Sitoo, : 372 xm Satiprasad*v, Kalipada 
! Sheikh ` "1 378 . .. |73 722 
285 | Hare Ram Singh Chondhury * y. 38x “Tiban ka Nath v. Ashutosh .. | 70 828 
Rat Ram Singh Chowdhury | 75 218 | 386 | Dhorendra Krishna Mukherjee 
287 | Messrs. Damania Brothers & Co. v. Mohendra Nath Mukherjee | 70 86g 
; v. Messrs, V. Joston & Co... | 78 47 | 387 lNatendra Nath v. Jyotish .. | 67 705 
490 Emperor v, Tincouri Dhopi .. Not re- 389 ! Promotho Nath v. Emperor , 71 72 
portable, | 408 | E. Subbaraya Pillai v. Rajah 
294 | Rai Radha Krishna v. Bishe- | Kumar Venkata Perumal 
shar Sahay 67 914 | Raju Bahadur Varu .. | 6B 172 
299 | Narain Das v. Abinash Chan 411 4 Kalikrishna Ray v. Makhanlal |. _ 
j dar 698 273 . 1  Mookhkerjte ' 686 
305| Promode Kumar-Ray v. Kal . 414 | Palehur Sankara Reddi v, Pal- 
ts Mohan Saha Pramanik — .. | 70 555 : chur Mahalaksmama 170^ 949 
312 | Raghunath Sarma v. Jiban 418 | Fort Press Co. v. Municipal 
Chandra Sarma  - 70 874 ; Corporation Bombay ..1 68 980 
hrs | Lal “Behari Basak v. Akbil| - | 420, Rébindra Deb Manna v. Jo- 
Chandra Santra ?9 4794 i gendra Deb Manna T To bs 
317 | T. P. Srinivasa Chariar v. C. N. wa * | printed, 
Evalappa Mudaliar ..[|68 . x] 430 | Pramatha Nath Sen Gupta v. 
328 | Mahomed Janu Mia v. Majubali Sheikh Abdul Aziz Meah .. | 7& 443 
Choudhuri 70 273] 433 | Jabedali Sheikh v. Prasanna 
536 | Narendra Lal Khan v. . Bhola Kumar Nag "7b 28x 
Nath Bhuya s To be. 437 Rai Bahadur Chhotey Lal v. 
: printed, ` '| The Collector of Moradabad |.69 
340 | Behari Lal Nandi v. Nrityanan- 442 | Leicester & Co, v. S. P, Mullick To be 
da Ghose -> 67 10051]. printed. : 
343 | Shankar Ganesh Dabir, v. The 449 | Mohesh Chandra Missa v. 
i Secretary of State for India Nistarini Dassya . 2e] To be 
in Council . 69 367 , printed, 
359 | The India Provident Co., Ld. 4 57 | Rupchand Ghosh v. Kshiro- b 
v. Govinda Chandra- Das .. | 65 318 | damayi Dasi 70 567 
365 | Medai Dalavoi Thirumalaiyap- 459 | Kiran Chandra Chowdhury w 
pa Mudaliar v. Nainar aera "42 604 Ramesh Chandra Chowdhury, 72 e 77 
370 | Re Dinaram Somani To be e 
printed.: : vs 
; 4 I. LR, LAHORE SERIES, FOR MAY-JUNE 1923. 
142 | Mool'Chand v. Mul ‘Chand re To be 173 | Ghulam Qutab-ud-Din Knan-v, 
printed. ; Sardara, s. |78 209 
rst | Rahmat Ali-Muhammad Falzt -176 | Lekh Raj v. Indar Mal +» | 73 658 
v. Dewa Singh-Man Singh.. | 76 827] 179 | Nigam Din v. Emperor +. | 75 548 
156 | Muhammad WHafizlulah Khan : 182 | Karori Mal v. The E. T. ang 
- v.'Bulaqi Mal 179. oof | Lighting Coy. Delhi e] 75 496 
158 | Ghasita v. Emperor - "8 813 | 185 | Nawaz Aliv. Allu - .. | 75 520 
“160 | Zia-nd-Din v. Fakhr-ud-Din . .. | 98 791 | 187 | Jaimal v. Ganeshi Mal. . .. | 75 428 
164 | Salig Ram v. Barkat Ali .. |78 442] 189 | Sameil-v. Ahmada S78 452 
165 | Gian Singh v. Emperor .- |78 106 |.192 | Jhandu v. Husain Bibi 73  sgo 
x68 | Ghamandilal v. Churanjilal. | 78 799] 195 | Santa Singh v. Vir Singh — .. | 70. 545 
171 | Paztip Singh v. Hakim Singh : | 7b 87 |- 198 | Nathu Ram v. Dogar Male 7b 555 
` - 1.200 | Khazana Mal v. Jagan. Nath .. IM 484 
5 LAHORE LAW JOURNAL, FOR May 1025. 
185 | Beni Parshad v. Gur Devi .. | 78 894] 210 The Firm -of Narain Das Jaini. 
.187 | Debi Parshad v. Bhago 0| 74 682 Jal. v. The Firm of Jai] -` 
190 | Kartar Singh v. Labh Singh .. | 74 685 . Narain-Beni Lal [0.5 75 786 
193 | Lal Chand v. Begam- ~- 7l 746 | 2x2 Shankar v. Bahadur . 7L 864 
196 | likhu ‘Ram: v. Mohammad - 214 | Sheo Narain v. Aryavatt Sarb | . 
. Ramzan 69 6 - Deshak Sabha . |70 1006 
198 | Muhammad Hugsian v. Ram e 217 | Uttam-Singh v, Rattan Devi "74 688 
à * Lal ;. | 71^ 783 | 224 | Dangar.Khan y: Emperor .. 768: 81:7 
200 | Mula Ram v. Jiwanda Ram .. | 92 452 |-228 | Dayal, Singh v. Emperor « [VL 05 
-203 | Nandbo Singh vyBaljit Singh | 69 495.) 230 | Sardara v. Emperor 0171, 603 
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* . 
No, 











Civil. * i No, Civil—condd. i 
1 | Khawaja Muhammad Hamid 2 | Lachhman ‘Das v. Nanak | . | 
-v. Mian Muhammad $^ To be Chaiid 1 . | 70. 810 
printed. 4 | Mughla v. Abhe Ram | Tol be 
2 | Kunwar Sardat Singh v. sues. printed. 
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- .. LABORE HIGH COURT. 
. SEcoND CIVIL APPEAL No. 2007 
OF 1920. ` 
, April 26, 1923. 

Present -—Mr. Justice’ Abdul Raoof and 
Mr. Justice Lumsden. 
PARMESHRI DAS AND ANOTHER— 
DEFENDANTS—APPELLANTS 
UEFSUS 
"PARAS RAM-—PLAINTIFF, AND OTHERS—. 
DEFENDANTS— RESPONDENTS, 

Punjab - Pre-emption Act (IT of 1913), s. 7— 
Punjab Courts Act (V I of 1918), S. 41 (3)—Pre- 
entption suit— Appeal, 
not! necessary. 

Where a. Court of first appeal fails to go into 
the question of custom and a, second appeal is 
preferred with the object of having the question 
of custom tried, no certificate under section 41 e 


of the Punjab Courts Act is necessary for 
validity of the appeal 

. Second. appeal from a decree of the 
District. Judge, Karnal, dated the 5th May 
1920, affirming that of .the Subordinate 


Judge, Second Class, Rohtak, dated the 
21st May I9I15. é 


Mr. Shamair Chand and Tala 
“Das, R. B., for Appellants.. 
Mr. Manohar Lal, for the Respondents. 


ORDER. 
of a suit for, pre-emption. : One of the. 
issues raised was framed in the following 
words:— 

“Does the custom of ue emption, exist 
in Kalanaür?" ' 

The Trial. Court decided this issue in the 
affitmative.and granted a~ decree to the 
plaintiff. ‘On appeal the question ` was. 
again. raised. before the lower Appellate. 
Court. . That. Couft: recorded: the son 
fiiding on that: question:— - * 

“The -néxt ‘point, raised’ by the vindée- 
appellant is that there i$ no custom of: prev: 
emption .in. Kalamaur. This contention: is. 


1 





[4 


second—-Certificate, when | 


Badri i 


Li 


untenable as, by Notification No. 677 of 
xoth November 1908, the Punjab Govern- 
ment included Kalanaur as a town for 
the purposes of Pre-emption Act.” 

It is clear from the judgment of the 
lower Appellate Court that the question 
as to the existence of custom was not de- 
cided on the merits. ‘The decree of the Trjal 
Court having been upheld by the lower 
Appellate’ Court the defendant preferred 
ihe present second appeal. A Division 
Bench of this Court, while admitting. the 
appeal, made the following remarks :— 

“The District Judge has not gone into 
the question of the existence of the’ custom 
of pre-emption in Kalanaffr. The: Noti- 


fication does not conclude the question.” 


- Wehave taken into’ consideration: the pro- 
visions ofthe Act. Allthat the N otification, 
could have declaréd^was that ’Kalatiaur 
was a ,towa, . It does not necessarily 
follow that the custom of pre-emption exists 
in a place which has been declared to be’ 
a town under the. Notification.- We are, 
therefore, constrained’ to ‘reinit the isstie 


No, 2 for décision on the merits on the, 


evidence. on the record. On receipt of. 
the - finding ten days will be allowed: to 
the parties to file objectioHs. ' : 


We. may- mention that a: Bre an 
objection was raised by Mr. Manohar Lal: 
on behalf of the respondents to the hearing: 
of the appeal’ on the. grouid- that no? certi-- 
ficate having been produced, as required, 
by: section 4r of the Punjab Courts ‘Act, ’ 
the appellants were not: entitled. to question - 
the finding on .custom. It- i», however, 
clear from the judgment of the lower 
Appellate. Court that the Judge has not. 
gone d oe question . of. custón. at. 
all. s E j 
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The object of the appeal “s to have the Moharam Sheikh Chaprasi v. Talemuddin Khan, 


: ; ; 13 Ind, Cas. 606; 16 C. W. N, 567; 15 C. In Je 
question of custom tried. We accordingly 220; followed: ] ; 


overruled the preliminary’ objection and - “The purpose of a tenancy may be altered by 
proceeded to hear the appeal. consent of the contracting parties. and when such 
i < ; alteration-takes place the incidents of the tenancy 

"9 $ . f z 1 H the 

Z. E, Order accordingly. pun M with those at its inceptio 
' ; Appeal against a decree of the Addi- 
'^ ` tional District Judge, Howrah, at Hooghly, 
ioc. DNE . dated the goth June 1920, affirming the 
ea . « + decree of the Subordinate Judge, Howrah, 
© t "dated the 31st March 1919. 


p odore que vedere Ls lu Dr, Dwarka Nath Miira- (with him Babu 


yi AA ^ HIGH COURT. Narendra Nath: Chaudhury), for . the Ap- 
ag jenes hin DECREE pellant.—The. defendant is the appellant. 
No. 2238 OF 1920 ‘+The appeal arises outof a suit for ejectment. 
.July 2r, I 922. i - The case for the plaintiff was that the tenure 


Sn RES i ; teri was non-transferable. and it having been 
c NAE a r UM . sold to the defendant the latter is liable to 
: MAKHAN' LAL DE— ejectment. My defence was that the hold- 

e - DEFENDANT—APPELLANT ` ing was maurusi mokarrari and is, there- 
versus fore, transferable by law. Both Courts have 


Srimati ARUN BALA DEVI AND OTHERS decreed the suit. I submit there is nothing 
"PLAINTIFFS RESPONDENTS. on the record to show thatneither the origin 

- Landlord and tenant—Tenancy, nature -of— Of the tenancy hor thé original purpose 
Proof—Presumption: 2 . for which the tenancy was created, was. 
Where the origin and the original purpose of a -proved, The findings which are in my favour, 


e EI Ha mi Lens kabagi eve: are that the rent has remained uniform 
lutions by inheritance in the family of the.tenant @2d that the land is. used for dwelling 
and thag the land of the tenancy is used in part. and horticultural purposes. I submit, 
for dwelling purposes and in part as a garden, these facts fully bear out our case that, 
pepak akan peces gana tenancy d the tenaticy was permanent, heritable and. 
character, [p. 4, cols. r & 2.] ou transferable. See.Moharam Sheikh. Chap- 


. : : rasi v.Talemuddin Khan (1), Shoroshi Charan- 
Shovoshi Charan Ghose v. Bhagloo Sah, 371nd.Cas. Ghose v. Bhagloo. Sah (2), Debendra Nath 
, 877332 C. Lr. J. 85, Debendva Nath Das v. Bibudhen- Das v. Bibudhendra Mansingh .Bhramarbar. 
. dra Mansingh Bhramarbay Roy, 45 Ind. Chs. 411; : Roy (3) Afzal-un-nissa v. Abdul Karim. 
45 I. A. 67; 5 Pel. W. 1; 27 C. I. J. 543; 22 CW. 7. Lyn dra Nath R D ka Nath 
N. 674; 16 A. L. J. 522; 23 M. Le d. 384; (1918) . (4), Surendra Nath Roy v. Dwarka Nath | 
M, W. N. 379; 20 Bom. L. R. 743; 35 M. L. J. 214; Chakravarty (5). . A 
45.C. 805 (P. C), Afzal-un-nisa v. Abdul Karim, ` Babu Hira Lal Chakravarty, for the 
5o Ind. Cas. 749; 40 L A. 131; 17 A. Y. J. 608:. Resnondents,—The sole question is whether 
36 M. I. J. 580; 26 P. W. R. 1919; x U. P. L. R. i Pa f 
(P. C) 47; 26 M. Iu T. 55; 8t P. R. 1919; 23 C. the tenancy is governed by the provisions 
W. N. 966; aoro) M. W. N. 494 30 C. L. J. 152; Xd, d MIO ‘ AM 2 
21.Bom, L. R. 891; 65 P.L. `R. 1919 (P. C), 
Surendra Nath Roy v. Dwarka Nath Chakravarty, of i . 
50 Ind, Cas. 856; 24 C. W. N. z; (1919) M. W. N.. (1) 13 Ind. Ces.-606;,16 C. W. N. 567) 15 
Sir. (Pe C), Ismail Khan Mahomed vw. Jaigun Bibi, C. I. J. 220. i i 
~ 270.5 70; 4 C. W. N, 2x03 14 Ind. Dec. (N. 8.) 374, > A 57 Ind. Cas. 877; 32 C. L. J. 85. `’ 
aspersz v. Kedar Nath, 23 C. 738; 5 C. W. N. — .(s) 45 Ind. Cas, 411; 45 X. A. 67; 5 P. L. W. 
858 and’ Rajani .Kanta Ghose v. Secretary of —1;27 C. L. J. 543; 22 C. W, N. 674; 16 A. I, J.. 
Stale- for India, 5x Ind. Cas. 226; 45 I A.  522;23 M. I. T. 384; (1918) M. W. N. 379; 20 
190; 23 C. W. N. 649; 46 C. 9o (P. C.), referred to. Bom. L. R. 743; 35 M. L. J. 214; 45 C. 805 (P. C). ` 
When. the origin of a tenancy: and the circum (4) 50 Ind, Cas. 749; 46 L'À. 131; 17 ALL. Ji 
stances attending its creation are not known,” 608; 36 M. L. J. 580; 26 P. W. R. 1919; 1 U. P.. 
evidence of the mode of dealing with the land L. R. (P.*C. 47; 26 M. LT. 55; 8r B. R. 1919 
demised*and the acts and condition of the parties 23 C. W, N. 966; (1919) M. W. N. 494; 30 C. Ie» Je 
generally constitute the evidence, and may be’. 152; ax Bom, L. R. 891; 65 P. L. R. 1919 (P. C). 
the only evidence, available to prove the nature. — (s) 50 Ind. Cas. 856r 34 C. W. N..1j (19019) ? 
of the tenancy. [p. 3, col. 2.] t ^M. W. N. ài (P. Cj. é 
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of the Transfer of Property Act-or of. the. 


: Bengal Tenancy Act. It has been found, 
that the holding has been held by- four. 


members of the family of the original 
tenant. The question is for what purposes 
the tenancy was created. I submit there 


is evidence to show that the lands were let’ 


out for agricultural purposes. If the 
provisions of the Transfer of Property Act 
apply, then thereis an end of the case. 
My suit has been brought on. the. footing 


that the lands were let out for agricul-- 


tural purposes. I do not dispute that 
it is an old tenancy and that the rent has 
remained unchanged. But I do say that 
there has been neither any transfer of the 
holding nor any recognition by us of 
the transfer. The tenant never raised any 
substantial structures on the land which 
would have shown that the.tenancy was 
of a permanent nature. See Moharam 
Sheikh Chaprast v. Talemuddin Khan (x). In 
the present case theland has been sold 
away. I submit the lands being in the 
Mofussii it can be presumed that the lands 
wire used. for agricultural purposes. 

Dr. Mittra, replied in brief, 

JUDGMENT.—This is an appeal by the 
defendant in asuit for ejectment. The 
plaintiffs brought the action on the allega- 
tion that the disputed tenure was the 
non-transferable holding of their tenant 
Saroda Charan. Ghose who conveyed it to 
the defendant on the 3rd May 1914, 
who is in occupation as a trespasser with- 
out title. The defendant contended that 
the tenancy was not an agricultural but 
a maurust mokarrari holding which was 
transferable by law. The Courts below 
have on these pleadings considered the 
question whetherthe lease was under the 
Transfer of Property Act or under the 
Bengal Tenancy Act. They have concur- 
rently come to the conclusion that the lease 
was underthe Benagal Tenancy Act and the 
interest of the tenant was not transfer- 
able. In this view, the plaintiffs have 
been awarded à decree for ejectment. 

In our-opinion, itis plain that the Courts 
below did not consider the real question 
in controversy m this litigation. It has 
been found that the origin of the tenancy 
is not known, though it is stated *that the 

vendor of the defendant was the fourth 
member of the family who had by inheritance 


. . S. 
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succeeded to the holding., It has-also Base 
found that the original purpose ‘of the 
tenaucy is not known. The evidence fur- 
ther established: conclusively that the. rent 
has never changed although there has been 
a proportionate reduction by reason of 
the acquisition of à part of the land for 
public purposes. The Courts below have 


finally held.that the land is used and has | 


been used for years past in part, for 
dwelling purposes andin part for horticul- 
tural purposes. There isa stray passage in 
the evidence which may indicate that a 
part of the land was previously under 
cultivation. But it is not clear that the 
distinction between agricultural and horti- 
cultural purposes was appreciated when 
this statement was made bye the witness. 


In view of these facts, it is plain that the. 


question does not arise whether the lease 
was under the Transfer of Property Act 
or under the Bengal. Tenancy Act. It.is 
not a lease under either of the two Statutes 
as neither Statute was in existence when 
the tenancy originated. The real question 
is, whether the tenancy is agricultural or 
non-agricultural, 

As already stated, the original A 
of the tenancy is not known, Consequently, 
the principle enunciated in Ismail Khan 
Mahomed v. Jaigun Bibi (6) .dbplies ; 
namely, when the origin of the tenancy and 


the circumstances attending its creation, 


are not known, evidence of the mode of 
dealing with thé land demised and the acts 
andcondition of the parties generally consti- 
tute the evidence, and indeed may be*the 
only evidence, available to prove the nature 
of the tenancy. In the case before us, a 
part of the land has been used for dwelling 
purposes and the remainder as a garden. 
It is not necessary to consider whether 


at any previous stage of its history, it was- 


used in part also for agriculturgl purposes. 
For it is wellsettled that the purpose of a 
tenancy may be altered by consent of the 


‘contracting parties and when such altera- 


tion takes place theincidents of the tenancy 
may not be identical with those at itsin- 
ception. As ‘regards the nature of the 
tenancy at the present time, there is little 
doubt in view of the statement ‘made by the 
landlord himself, on the 3rd July 1905, 


(6) 27€C.570] 4 C. W, N. 210; 14 ind Dec; 
(8. 8.) 374. 
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in an apportionment proceeding under the 
Land Acqusition Act, It. was then assert- 
ed that the tenant-mother of the transferor 
of the present defendants held the land 
for dwelling and other purposes. It is im- 
possible for us to hold, in these circumstan- 
ces, that the tenancy .at the present time 
is agricultural or that-the transferor was a 
raiyat with a tight of occupancy or non- 
occupancy raiyat. 


This leads us to the question, what ere 
the incidents of such a, tenancy? Was 
the tenancy transferable ? 

The defendant has contended that the 
facts established justify the inference thet 
tae tenancy wes ofa permanent character 
aud was transferable. In support of this 
view reliance Has been placed upon the cases. 
of Moh&ram' Sheikh Chaprasi v. Talemud- 
din Khan*(t) and Shoroshi Charan Ghose v. 
Bhagloo Sah (2). In the case of Moharam 
Sheikh Chaprasi v. Talemuddin Khan (x) 
the earlicr. authorities were reviewed: 
and it wes. laid down that where the. 
origin of thetenancy was unknown, but 
the originel tenant aud his Successor 
had been in occupation, of the land ior 
over 60 years on payment of rent 
which was never, vdried;, and the tenancy. 
wes treated*by. the landlord as heritable. 
and the land was let out for residential 
purposes,the inference was that the tenancy 
was in its inception permanent. The prc- 
Snceof;a permanent: structyre on the land. 
was not essential to establish that the te- 
nanqy in its inception was of a permanent 
character. The proposition last mentioned 
was questidned in the case of: 
Shorosht Charan Ghose v: Bhugloo Sak 
(2) but was - te-affirmed,, and- 
it was. specifically laid: down that a 
dwelling house need not be brick-bvilt 
in order to indicáte that the tenancy wes 
intended. im its inception to ke of a. per- 
manent character. The principle deducible 
from these cases has becn affirmed by the 
Judicial Committee in Surendra, Nath Roy, 
v. Dwarka Nath Chakravarty (5) and Af- 
zall-un-nissa v. . Abdul Karim (4) where the 
decision of this Court in Casfersz v. Kedar, 
Nath (7) was,followed.and:applied: It can- 
not be suggested; as was pointed out in the 
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He must be deemed to, 
be, a tenant of- non-agricultural lands. 
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case of Moharam Sheikh Chaprasi, v. Ta- 
lemuddin Khan (x), that the question in; 
volved is one of fact, The question is. a, 
mixed question of fact and law, and this 
accords with the decision of the. Judicial: 
Committee in Debendra Nath Das v.: Bibu- 
dhendhra Mansingh Bhramarbar Roy (3) and: 
Rajani Kanta Ghose v. Secretary of State 
for India (8). We are clearly of opinion 
that the facts found by the, Courts 
below, which are accepted es the basis. 
of our judgment, point to the conclusion 
that the disputed tenancy was a permanent 
tenancy of a transferable character and: 
that the defendant-purchaser is not a tres- 
passer as alleged by the plaintiffs. 

The resultis, that this appeal is allowed. 
and the suit is dismissed with costs in all 
the. Courts. 


B. N. Appeal allowed. 


(8) 51 Ind. Cas. 226; 45 I. A. 190; 23,C. W, 
N. 649;46. C. ‘90 (P. C). 


NAGPUR. JUDICIAL COMMISSIONERS, 
i COURT. 
Joncar, Case No. 5-B, 

OF, 1922,, 

November I, 1922, 
Present .—Mr, Predeaux, A.J. C. 
SARFARAJ: KHAN-—APPLICANT. I 
VEVSUS 
RAMCHANDRA AND OTHERS—Non- 
APPLICANTS. : 

Civil, Progedure Code (Act V of 1908), s. 114— 
Change of law after passing of decree— Review. 

The grounds for a review must be something 
which.exist. at the time of the decree sought to:be 
reviewed: a.review cannot be. granted because, 
of,the happening. of, a: subsequent,event. Conse- 
quently, where there has been a change in the law. 
subsequently to the passing of a decree, that is 
not.a sufficient. ground. for review. ; 

Arplication for review of: the. judgment. 
pessed in Second Apreel: No. 82-B of 
1920.by Mr. Dhobley, Additional Judicial: 
Commi:stoner, Nagpur, dated- the rgth 
October 1921. : ; . 


MISCELLANEOUS, 


7 ost 
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' ORDER.—This is -an application for 
a review of Dhobley, A. J. C.’s jydgment in 
Second Appeal No. 82-B of 1920 delivered 
on the 19th October last. | : 
Itis contended that, since the passing 
of that judgment a new law has come 
into force called “The Berar Alienated 
"Villages “Tenancy Law.” That law has 
unquestionably been.passed dnd came into 
force on the rst of January this year, i.e. 
long subsequent to the passing of the judg- 
ment. But it is argued that as execution 
- proceedings had not then commenced, the 
case must still be held to be pending at 
the commencement of this law. This may 
be-so, and the arguments might be used 
in the Execution Court or before the IX- 
puty Commissioner when applicant attempts 
to get himself recorded as a permanent 
‘tenant. But these reasons are of no weight 
in determining whether a review of this 


Court's judgment should be granted. 
Jor, it is settled taw that the 
grounds for a review must be some- 


thing which exist at the time of the 
decree and there is no authority that 
review can be granted because of the happen- 
ing of some subsequent event. It may be 
that the decree of this Court upholding 
the decrees ofthe Courts below would have 
“heen different had the new law been in 
force. But it was not in force at the pass- 
ing of the decree and, therefore, the decree 
‘was perfectly correct. As I have already 
stated, the new law can be urged in the 
Execution Court or in-appeal from that 
Court or in an application to the Deputy 
"Commissioner to be recorded as a perma- 
nent tenant. A 

It seems to me that this application for 
review does not lie and I dismiss the peti- 


tion withcosts. The applicant will pay the 


non-applicant's costs. 
G. R. D. y Lt 
Petition dismissed, 


INDIAN CASS, LE 


on 


. . PATNA HIGH COURT. — : 
First Civi, APPEAL No. 285 Òr 1941. 
December 7, 1922. 

Present :—Mr, Justice Das and 
Justice Sit John Bucknill, Kr. 
I4. A. MOORE AND OTHERS— 
DEFENDANTS—APPELLANTS , 
versus mu : 
Rat, Babu GULAB CHAND SAHIB-— 
PLAINTIFE— RESPONDENT. 

"Bengal Tenancy Act (VIII cf 1885), s. 106— ^ 
Question of title between rival proprietors, decision of. 
-A Revenue Officer -in deciding disputes between 
rival proprietors under section 106 of the Bengal 
Tenancy Act is confined to the question of -posses- 
sion alone and is not competent to decide a question 
of title. (p. 6,col. 2.] A Rex 
A Revenue Officer is competent to decide a 
question as to the relationship ` ofe landlord 
and tenant provided the question does not 
arise between the ‘proprietors of neighbouring 

estates. [p. 7, col. 1.] 4 PU 
A certain plot of land was recorded in the Recotd 
of Rights as in the possession of plaintiff, who was 
the owner ofan estate, as tenure-holder, while 
defendant, who was thé ownér of à néighbotriig 
estate was recorded as the proprietor ‘of the plot. 
-Plaintiff brought a suit under séction 106 of the 
Bengal Tenancy Act for a declaration that the 
plot was part of his estate and that he was in posses- 


‘sion of it-as proprietor and askiwg that the Word 


"'tenüre-holder"' appearing against his name’ in 
the Record of Rights in respect of the plot®shotild 
be struck ont: t E 

Held, (x) that the suit raised a question of. title 
between proprietors `of neighbouring ‘estates: 
[p. 7, col,2.] 5 

(2 that a Revenue Officer had no jurisdiction 
under section 106 of the Bengal Tenancy Act 
either to entertain the suit or to refer itto a cdm- 


"petent Civil Court for trial. [p. 7, col. 2.] 


Appeal against the decision of the Sub- 
Judge, Muzaffarpur, dated the 23rd August 
X919. €. ; 

Messrs. Suski Madhab Mullick and 
Nawal Kishore Prasad No.*IT, for the "Ap- 
pellants. : . | 

Messrs, S. P. Sen and Baikuntha Nath 
Mitter, for the Respondent: . : 

JUDGMENT. , 

Das, J.—The disputed lands having an 
area of 66 bighas 8 katiahs and 9 dhurs were 
recorded in the finally published Record ` 
of Rights as appertaining to-Masza Bhag- 
wanpur. The Record of Rights further 
stated that the land was in the pesses- 


‘sion of the proprietor of Mauza Manpurwa 


as 2  tenüre-holder. The plaintif 4, 
the proprietor ot Mauza Manpurwa and he 
institiited a suit under the provisions of 


+ 
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' section 106 of the Bengal. Tenancy Act 
in -the Court of the Settlement Officer. of 
' North Bihar for the. following reliefs ‘— 

(x) That it may be held that the 66 bighas 
8 kathas and 9 dhurs of land in suit appet- 
tains to Mauza Manpurwa and it is, as 

. milik (proprietary interest), in possession 
of the plaintiff. It bears Khasra Nos. 
3, 26, 32, 2, 9, I, 1^, II, 33, 14,-15, 4, 27, 
38, 7, 29, 30, 31, 34, 36, 5, 12, 22, 23, 18, 
I9, I3, 28, 35, 24, 37, 6, 16, I7, 20, 21, 8 
and 25, . j 

(2) That it may be held that the defend- 
-ants have no connection and concern 
whatever with the land in suit and that 
it does not appertain to Bhagwanpur. 

(3) That it may be ‘held that there is a 
custom «prevailing -in both the Mauzas and 
the neighbouring villages that whatever 
land accrues to whatever Mauza on account 
of (change of current of) the river Sikarahana 
is declared as appertaining to that Mauza 
‘and the other Mauza has no connection with 
the same. f 

) That the Court may be pleas- 


ed to decide that the maliks of 
both the  Mauzas have rights to 
fishery of the aforesaid river Sikarahana 


in @hares of halves and it may be 
held that a red line (on a map) should be 


fixed’ in the middle of the said river Sikara-. 


hana so that the maliks of both the Mauzas 
‘may have their boundary limits fixed with 
‘respect to their shares of halves. 

(5) That it may be held that the . proprie- 
tor's khewab with respect to the aforesaid 
land in suit should be prepared in the 
name of the plaintiff and the entry made in 
‘the case under section 103 stating him 
(the plaintiff) as raiyat should be struck off. 

(6) That a decree for the above (reliefs) 
inay be passed and costs in Court, inte- 
Test pendente lite and future interest up to 

. the date of realization, may be awarded 
against the defendants. 

The learned Settlement Officer -before 
-whom the suit came up'for hearing thought 
that there was no question of possession 
raised in the suit, but that it involved a 
question of right and title. He considered 
that the question was important because 
it Would affect other considerable areas 
‘in the locality. ‘He accordingly, under sec- 
tion 106 of the Benagl Tenancy Act, read 
with. r; 40 paragraph D. of the .Govern- 


[1923 
I j kh j 
-ment Rules, directed that the 
record ‘of the case be sent to the | 
District X Judge for trial by such 


competent Civil Court as he may direct. 
The learned District Judge directed that - 
the suit should be heard by the Subordinate ` 

Judge of Muzaffarpur. The ‘learned Sub- 
ordinate Judge accordingly heard.the suit, 
He considered that he had no jurisdiction 
to decide the question of title. But, 


` nevertheless, he held that the disputed lands 


appertained to the plaintiff's village 
Manpurwa, i . 

The defendants appeal to this Court” 
and on their behalf it is argued by Mr. S. 
'M. Mullick that the learned Subordinate 


Judge had no jurisdiction to take cognizance 


‘of the case or to decide the question at all. 


Section 106 of the Bengal. Tenancy Act 
provides that a suit may be instituted before 
a Revenue Officer at any time within three 
months from the date of the final publica- 
iion of the Record of Rights under sub-sec- 
tion (2) of section 103-À by presenting a 
plainton a stamped paper for the decision of 
any dispute regarding any entry which a 
Revenue Officer has made in, or any 
omission which the said officer has made 
from the record, whether such dispute be 
between landlords and tenants or between 
landlordsof the saine or neighbouring estates, 
or between tenant and tenant, or as to 
whether the relationship of landlord and 
tenant exists, or as to whether land held 
rent free is properly so held, or as to any 
other matter, and the Revenue Officer shall 
hear and decide dispute. 

It.is contended on behalf of the 
respondents that there was a dispute re- 
garding an.entry which was made by the 
Revenue Officer although it may Le that 
the dispute was between the landlords of 
neighbouring estates. It was also contended 
that, in so far as the entry recorded 
the plaintiff as the tenant of the appellants, 
it was clearly within his power to maintain 
the suit under section 106 of the Pengal 
Tenancy Act which expressly authorises 
a suit. raising a question whether the re~, 
lationship of landlord*and tenant exists. 
It hag been held in numeróus cases that 
a Revenue Officer ip deciding disputes 
between rival proprietors under section xo 
is confined to the question of possession 
alone and is not competent to decide the 


N 


Vol. 73] 
PURAN LAL, V. CHIRKUTYA. 


question of title. It is quite true- that 
the Revenue Officer is competent to decide 
the question whether the rela- 
tionship of landlord and tenant exists, 
but, in my opinion, he is only competent 
to decide that question provided the ques- 
tion is not between neighbouring estates. 
The question for our determination then is: 
does the suit raise a question of title bet- 
ween neighbouring propreitors? The learn- 
ed Settlement Officer himself took the view 
that it raised the question of title and in 
that view, and in that view only, he 
has sent the case for trial to the 
Civil Court. A careful perusal of the 
plaint leaves no’ doubt whatever in 
my mind that the plaintiff in this suit raised 
a question of title for trial by the Settle- 
ment Court. In the first prayer he claims 
that he is in possession of the 
disputed land in. proprietary interest. ‘The 
Record of Rights shows that the proprietary 
interest was in the defendant and, in so far 
as he claims by prayer 1 that the proprietary 
interest isin himself, he has clearly raised 
the question of title as between him and 
the defendants. "The second paragraph, in 
my opinion, raised the same question. He 
asks that it may be held that the defendants 
had no connection and no concern whatever 
with the land in suit. The Record of Rights 
shows that the defendants have connection 
and concern with the land in suit. In 
‘so far as he asked the: Court to hold that 
the defendants had no connection or 
concern with the land in suit, he invited 
tha Court to determine that the defendants 
had no title whatsoever. The third prayer 
invited the Court to hold that there is a 
custom prevailing in the Mauzas and the 
neighbouring villages that whatsoever land 
accrues to whatever Mauza on account of 
the change of current of the river Sikarahana 
is declared as appertaining to that Mauza 
and the other Mauza has no -connection 
with the same. He is in this paragraph 
inviting the Court to determine that the 
custom of the mid-stream prevails 
in the Mauzas. That again can by 
no stretch of language be held to 
raise a question of possession and not 
a question of title. Mr. Sen, strongly 
relies? upon the fifth prayer of his plaint. 


In that prayer he asks that it be held that . 


‘the proprietor's Rhewat with -respect to -the 


‘that this prayer raises 
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aforesaid land in suit ‘should be prepared 
in the name ofthe plaintiff and the entry 
made in the case under section 103° stating 
him (the plaintiff) as ra?yat should be struck 
off. I am unable to see how it can be said 
a question of 
possession. Mr. Sen has insisted before üs 
that all that he is asking the Court to do 
is to strike off the word “ tenure-holder’” 
appearing as against his name but if the 
Court strikes off the word ''tenure-holder " 
it is obliged to record the plaiutiff either as 
a proprietor or something else. In asking 
the Court to determine that he ought 
to be recorded not as a tenure-holder 
but as a proprietor and that the ' 
proprietor’s khewat .with respect of the 
aforesaid land should be prepared in his 
name, he is definitely asking the Court to 
decide a question of title as between 
him and the defendants. In my opinion, it 


‘is impossible to contend that the suit does 


not raise a question of title as between rival 
proprietors. I hold that the Settlement 
Officer had no jurisdiction to entertain this 
suit. That being so, he has no jurisdiction. 
to make any order under séction 106 trans- 
ferring the case to a competent Civil Court 
for trial. The Civil Court *accordingly had 
no jurisdiction to try the suit. e 

I must allow this appeal and set aside 
the judgment and the decree of the Court 
below and dismiss the suit. I would make 
no order as te costs. f 

Bucknill, J.—1 agree. | 

Z. Xi Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
' Cru REVISION No. 117 OF I922. 
November 30, 1922. 
. Present:—Mr. Hallifax, A. J.C. 
PURANLAIL AND ANOTHER— PLAINTIFFS 
7 APPLICANTS : 
` vErsus F 
CHIRKUTVA MALI—DEFENDANT— 
NON-APPLICANT. `, 
Provincial Small Cause" Courts Act (IX of. 


- 


1887), Sch. II, Art. 8— Demand note for vent, suit | . 


on— Jurisdiction of Court of Small Causes, 


8 " i INDIAN CASES. -. - 


MEGHRAJ t. KESHEO RAO. 


.. 4 suit based on'a demand note executed for the, 
satisfaction.of rent'fór g field js triable by &.Couft 


. of Small Causes. i 


“Revision of the order of the Small Cause 


. Court Judge, Nagpur, dated the 31st Mareh 


` & demand note for the temdining Rs. 75° 


1922, in Civil Suit.No. 2060 of xgzr.- . 
| Mr. K. P. Vaidya, for the. Applicants. 

Mr. M. D. Khandikar, for the Non- 
Applicant. | 


JUDGMENT.—The defendant took a 
léase of a field for Rs. 150 for a year 
irom the plaintifis, and at the beginning 
of the year paid Rs. 75 in cash and executed 


promising to pay interest. on it. | The 


. plaintiffs sued on the demand note in the 


Small Cause Court, and it has been. held 


` that the suit iS Öne for the rent and is; thére- 
. fore, hot triable in that Comt. "The learned 


Judge distinguishes the ruling in Govind 
Vishnu Kukde v. Maroti Narayan Joshi (1) 
where the matter is very clearly explained: 
by saying that the, deniánd note was exe- 
cuted or '"'pfospective "rént" and. “this 
amount cannot be called. arréarg of rent," 


There ig.no mention of arrears or of. ““pros- 


: pective rent" "in Art. 8 of the Schedule 


. c£ his rent partly in’ cash ‘and 


ofthe Small Cause Courts Act, which speaks 
only of "rent'otger than house rent." The 
matter is very simple. At the beginmng 
of the Xar the, deféndant paid the whole 
Te partly by 
executing the note. "He owes no rent to 
the plaintiff now, ‘but he does owe him 
what he promised to pay him en the note. 
A demand note or a bond das not cease 


‘to be an ordinary. demand note or "bond 


just because a part of the whole of its con- 
sideration is made up of ient whether in 
arrears or in advance. The order of the 
lower - Court that the plaint “ should 


be returned for presentation to another 


ag os 
aie 


Court ts set aside. “The plaint wil be return- 
ed-to that Court ana will be re-admitted 


.and the sut will be properly tried ott, 


The whole'costs of these. proceedings, 


in which Rs. 15.will be allowed as Pleader's' 
dee, must be. paid by the defendent nor- 


applicant, . 
NUE "m 
Order set aside. 


ix) SACAP TAR. $2, 
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NAGPUR JUDICIAL COMMISSIONER’S 
: ' COURT. 
SECOND CIVIL APPEAI, No. 250 OF 1922. 
` March 24, 1923. i 
Present :—Mr. Hallifax, A.:J. C, 
MEGHRAJ—AUCTION-PURCHASER 
‘APPELLANT 
versus. 
KESHEO RAO AND OÍHERS— 
. DECREE-HOLDERS—RESPONDEN'TS. 


n 


Transfer of Property Act (I V of 1882), s.91 (f) — ` 


Civil Procedure Coda ( Act V of 1908),0. X X X I V, 


v. 1—Morigage suit— Attaching | creditor,. whether ` 


necessary party—Omission to implead— Right. of 
redemption whether affected. . z 


A creditor, attaching 'mortgaged property, ‘in C 


execution of his money-decree-who is given a right 


to redeem by section 91 (f) of the Transfer of . 


Property Act is a person having an interestin the 
right of redemption and is thereby entitled ‘under 
O. XXXIV, rr of the’ Civil Procedure Code 
to be joined as a defendant inasuiton the mort- 
gage. Ifheis not so impleaded, his right to redeein 
-cannot be affected by a decree in that suit. 


Appeal from the:decree of the 
tional District Judge, Nagpur, dated the 


Xoth April 1922, iw Civil Appeal No. 174 


of 1921. ; 
. Mr. V. Bose, for the Appellant. ^^ - 
JUDGMENT.—The parties have. agreed 
that the only matter now in dispute Letween 
them i$ the question whether the appellant 
has a right of redemption or not, and that 
that question shall te decided inthisappéal. 


The property in dispute is a house which | 


was attached on the roth of December 1915 
by the appellant in execution of a money- 
decree. On the 7th of November/1917 the 


tespondent’s predeccéssor-in-title instituted a ' 
p : 


suit forsale of the house under a mortgage. 
About.a month later, on the 11th of Decem- 


' ber 1917, 4he house was sold by auction under 


the appellant's decree, and he bought it him- 


self and suksequently obtained possession. . 


Addi- ` 


Mr. M. R. Iudurkar, for the Respondent. .. 


The father of tle-réspondents, who ‘hes. 


died: during-the course of this suit, obteincd - 


a final decree for sele in his mortgage suit 
on the 6th.of December 1919, and similarly 
bought the house himself at the sale, which 


was held on the roth of March r920.: "These | 


proceedings^have arisen ont of his appli- - 


cation for possession which is resisted ‘by 


' the appellant. 


. 2. The learned Counsel :for -tke appel- 
lant argued that he is entitled ^ to 


. redeem the mortgage, and it is hard to see 
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how his arguiént can be effectively met. 
lt'was this. He was a person entitled under 
clause (f) of Section 91 of the Transfer of 
Property Act to "redeem or institute a suit 
for.redemption " at the time the respondent 
instituted his: mortgage suit; he was, thére- 
fore, a “person having an interest in: the 
Tight of redemption" even if he'had none in 
the mortgage security, and: hed ‘to te 
impleaded in the respondent’s mortgage-suit 
under r. 1 of O. XXXIV ‘of the Civil 
‘Procedure Code as he was not so impleaded 
his right to redeem cannot te affected by 
the decrée in that suit. 
3. "The rulings cited for the appellant were 
-the Allahabad case of Ghulam Hussain v. 
Dina Nath (1) and the Madras cese, of 
Titali: Venkata — Seelharamaya v. Vedula 
Venkataramaya (2). The learned Pleader 
for the respondents cited the ruling of the 
Calcutta High Court in Shananda Chandra 
Palv.SriNath Roy Chowdhury(3) and the two 
later. "Madras rulings in Veyindramuthu 
Pillai v. Maya Nadan (4) and Chamyiappa 
Tharakan v. Rama Iyer (5). Every one 
of these, except the first of the two Madras 
cases quoted for the respondents, was 
concerned with the period prior to the passing 
of the Civil Procedure Code of 1908, and in 


that one case the attaching creditor's tight’ 


to redeem was admitted, but it was held 
that it could be enforced only by a separate 
suit and not in proceedings under section 
47 of the Civil Procedure Code,the right 
to succeed in the present proceeding with 
the cértainty of having a regular suit filed 
‘against him has been waived by the respond- 
ents. ` In Chamtyappa Tharakan v. Rama 
Iyer (5), the latest of the Madras cases men- 
tioned, the second sale of the property 
under the mortgage ‘took place in 1906, 
and the matter for decision was only whe- 
ther @ person mentioned in clause (f) of 
section gr of the Transfer of Property Act 
was included among those mentioned in 
section.85 of the same Act. I cannot see 
that the learned Judges did actually hold 
that ‘such a, person is not among those 


(1) 23 A. 467; A. W. N. (1901) 143. 

(2) 15 Ind. Cas. 334: 37 M. 418. 

(3) 17 Ind, Cas. 432 ; 17 C. W. N. 871. © 

(4) 58 Ind. Cas. 501 ; 43 M. 696 ; (1920) M. W. N. 
299,39 M. L. J. 456 28 M. L. T. 312. 
' (5) 62 Ind. Cas. 121; 
a51 (1921) M. W. N. 53. 
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44 M. 232; 40 M, I, Je 


mentioned in r. t of O. XXXIV of the 


Civil Procedure Code. but if they did 
ihe remarks would clearly be obiter 
dicia. : - : 


4. Such conflict ag there is in allthe rulings 
cited seems to me to be onthe question 
whether an attaching creditor, who is 
given a right to redeem by clause (f) of 
section 9I of the Transfer of Property Act 
has any interest in the mortgaged property 
and is thereby entitled, under section 85 
of the Transfer of Property Act, to be'joined 
as a defendant in a suit on the mortgage. 
The question appears to have been complete- 
ly set at rest by the amendment of’section 
85 of the Transfer of Property Act bytte 
substitution foritofr. 1 of O. XXXIV 
of the Civil Procedure Code, whereby 
the interest of those to be joined in a mort- 
gage-suit is no longer restricted’, to an 
interest -in the property but is stated to 
be “an interest either in the mortgege 
security or in the, right of redemption. " 
These: words cannot possibly: exclude any, 
person of any of the clauses mentioned 
in section or of the Transfer of Property 
Act, whether the words of section 85 of 
the Transfer of Property Ac#did so or not. 

5. I find, accordingly, that the appellant 
is entitled to redeem the respondent's mort- 
gage: It was agreed between the parties 
that, in the event of that being the decision 
the price of redemption should te the amount 
awarded by the respondent's decree with 
interest thereon at 6 per cent. per annem 
from thé date of’ the decree (6th December 
1919) to 8th Merch 1923. The appellant 
certainly did refuse in the teginning to 
tedeem the mortgage, insisting on his right 
to remain in possession without any payment; 
the question of the right to redeem was raised 
and the offer to do so was made. -for the 
first time in this Court. Each party must, 
therefore, pay its own costs in all three 
Courts. A decree will issue in tke form-of 
a ‘decree for foreclosure in default. of the 
payment of the 5um mentioned above within 
one month from this date, . BM 
Appeal allowed. 


"N. E. 


* 
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KALIPADA DAS 7; DURGA DAS ROY, 


CALCUTTA HIGH COURT. | 
APPEAL FROM APPELLATE DECREE No. 1353 
: OF I920. 
. May 26, 1922. | 
, Present-—Justice Sir Asutosh Mukerjee, Ki., 
A , and Mr.’ Justice Chotzner. 
- KALIPADA DAS AND ANOTHER— 
PLAINTIFFS—ÀPPELLANTS 
"t versus 
DURGA . DAS ROY—DEFENDANT 
: - RESPONDENT. ` 
Legat Practitioners Act (XVIII of x879), 
s. 28-—Pleader, professional services by—Suit for 
recovery of remuneration, maintainability of. 


- The Court isi reluctant to restrict the provisions 
of section 28'0f the Legal Practitioners Act by plac- 
ing a narrow amd restricted interpretation thereon, 
fp. Ir, col. 2.] ^ , ; 
` Sib Kishore Ghosh'v. Manik Chandra Nath, 
:29 Ind. Cas. 453; 21.C. L. J. 618 at p. 620, Kamini 
Debi v. Khetivra Mohan Ganguli, 11 Ind, 
Cas. 382; 15 C. L. T. 690; 15 C. W. N. 681, Ishan 
Chandra Kar v. Ram Charan Pal, 26 Ind, 2 
‘960; 20 C. L. T. 445, and Mohendra Lal v. Akhi 
Chandra Pakrashi, 20 Ind. Cas. 47; 20 C. L. J. 
424, followed, "M : 

Where there is no agreement between'a Pleader 


and his client, the.Pleader is entitled to maintain. 


an action for recovery of reasonable remuneration 
for services rendered. But where thereis a contract 
between the partes such contract to be enforceable 
mist fulfil the requirements of section 28 of the 
Legal @ractitioners Act, namely, the contract 
must bein writing and the writing must be deposited 
in Court within the prescribed period. [p. rr, 
col. aJ] | . M 


‘Plaintiff, a legal practitioner; rendered certain 

. professional services to the defendant. There 
.wag an agreement between the parties as to the 
remuneration to be paid to the plaintiff but it was 

not filed in Gourt. On accounts being adjusted 

"between the parties a certain sum was found 

* due-to the pl 
He sued to recover this amount: 


Held, that the suit was in its essence to 
enforce the agreement and was not mairitainable on 
account. of failuré-to comply with the provisions 
of section e8 of the Legal Practitioners Act, 


[p. rx, col. 2.] 
Kamini-Debi, v. Khettra Mohan Ganguli, x3 Ind. 
Cas. 43; 15 C. Ln ]:660; 17 C. W. N. 45, Krishna- 
sami v. Kesava, 14 M. 63; 5 Ind. -Dec. (N. S) 45 
.and Anantayfav. Padmayya, 16 M. 27852 M. L. J. 
247; 5 Ind. Dec. (N. S.) 900, relied upon, 
Appeal against a decree of the District 
Judge, Midnapore, dated the  r7th Feb- 
| Tuary 1920, affirming that of the Subor- 
diate.Judge, Third Court of that District, 
dated the 28th December 1918., 
Babu Mahendra Nath Roy (with him 
Babu Gopendra. Nath Das), for the Appel- 


r 
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tiff on the basis of the agreement, 


, : toes 

e 
lants.—The plaintiff is the appellant. The 
appeal arises out of a suit for recovery 
of money (Rs. 5,000) due on adjustment 
of accounts. ‘Ihe plaintiff acted as the legal 
adviser of the father and the paternal grand- ` 
mother of the defendant. My allegation 
is that an account was taken of the sums 
due to me for my services and that after de~ 
ducting the sums paid and the amounts relin 
quished an amicable settlement was made 
on rrth April 1914 and it was found and 
Settled that Rs. 5,000 was due fo me from - 
the defendant's estate. The defendant is 
a Ward of Court. The defence was that 
the suit was barred under section 28 of the 
Tegal Practitioners Act. ‘The Courts below 
have given effect to the contention of the ` 
defendant. 


My submission is that the words of 
section 28 of the Legal Practitioners Act 
should be liberally construed. The learned 
Subordinate Judge has found that the 
agreement was not evaded. Refers’ to 
Sib Kishore Ghosh v. Mami Chandra Nath 
a . The present case is distinguishable. 
Section 28 of the Legal Practitioners Act 
does not cover a case based upon an adjust- 
ment of accounts. I am undoubtedly en- 


titled to reasonable compensation to be 


measured on the basis of the adjustment. 

I do not base my case upon section 70 

of the Indian Contract Act. * 
Babu Dwarka Nath Chakravarty, Senior 


"Govemment Pleader, (with him Babu Su- 


rendra Nath Guha), for the Respondent.— 
In the present case the original considera- - 
tion is barred. The debts are barred 
and, therefore, there could not be any ac- 
knowledgment of the barred debt under sec- 
tion 19 of the Indian Limitation Act. The 
suit was brought within three years of the 
draft receipt dated Irth April rgr4: Alf 
Works done by the plaintiff must have been 
long before done. The draft receipt cannot 
be treated as a mere acknowledgment 
of liability. Section 28 of the Legal Prac- 
tioners Act is comprehensive enough to 
include every adjustment. See Kamini 
Debi v. “Khetiva Mohan Ganguli (2), 
Ishan Chandra Kar v.* Ram -Charan Pal 


(x) 29 Ind. Cas. 4531-21 C. In J. 618 at p. 620. 
s (2) ge Cas. 382; 15 C. L. J. 690; 13 C. W, 
» 681. | 7 ] < f 


anon 
. 
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(3), and Mohendra Lal v. Akhil Chandra 
Pakrashi (4). 

Babu Mahendra Nath Roy in -reply.— 
‘The so-called adjustment is not based on 
any agreement. ‘The suit is not for the 
enforcement of the original contract. Section 
28 of the Legal Practitioners Act would 
mot, therefore, apply. Assuming that it is 
based on the original agreement, section 25 
(2) of the Indian Contract Act would save 
it. Section 29 of the Legal Pratitioners 
Act would apply in all cases, See Sib Kishore 
Ghosh v. Manick Chandra Nath (x) and 
Kamini Debi v. Khetiva Mohan Gangult (2). 

JUDGMENT.—This is an appeal by the 
‘plaintiff in a suit for recovery of money due 
on adjustment of accounts, the plaintiff 
who is a Pleader acted as the legal adviser 
of the father of the defendant as also, of his 
paternal grandmother. It was agreed 
between the parties that the plaintiff would 
receive his. legal fees, if so desired, or that 
the plaintiff would get Rs. 32 per diem in 
contested suits, Rs. 16 per diem: in ex parte 
suits, Rs. 6 for filing petitions and for appear- 
ing, Rs. 4 for accepting vakalainamah and 
Rs. 16 to Rs. 32 for drafting plaint and 
written statement, as the case might be. 
The plaintiff alleges that an account was 
taken of the sums due to him for his ser- 
vice, and that after: deduction of the 
amounts paid and of the amount relinquished 
on amicable settlement, it was found on the 
Irth April 1914 that a sum of Rs. 5,000 
was due to him. On the roth April 1917, 
the plaintiff instituted the present suit 
to recover the sum thus found due to him 
on adjustment of accounts. The defendant 
is a minor under the Court of Wards and 
the Manager of the Court of. Wards on 
his behalf took the defence that the suit 
was barred under section 28 of the Legal 
Practitioners Act. This defence has pre- 
vailed in both the Courts below and the 
suit has accordingly been dismissed. 

Section 28 of the Legal Practitioners 
Act is in these terms: ' No agreement 
entered into by any Pleader..with any per- 
son retaining or employing him, respecting 
the amount and manner of payment for the 





(3) 26: Ind.-Cas. 960;20 C. L. J. 445- 
(4) 20 Ind. Ces. 47120 C. L J. 474. 
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whole or any part of any past or future ser" 
vices, fees, charges, or disbursements in res- 
pect of business done or to be done by such 
Pleader..shail be valid unless it is made 
in writing signed by such person, and is, 
within r5 days from the day on which it is 
executed, filed in the District Court or in 
Some Court in which some portion of the 
business in respect of which it has been 
executed has been or is to be done." 

' The true scope of this section formed 
the subject of discussion in the cases of 
Kamini Moni Debi v. Khetira Mohan Gan- 
guli (5), Kamini Debi v. Khetira Mohan 
Gangult (2), Ishan Chandra Kar v. Ram 
Charan Pal (3), Mohendra Lal v. Akhil 
Chundva’Pakrashi (4) and Sib Kishore Ghosh 
v. Manik. Chandra Nath (x). These de- 
cisions show that the Court is reluctant 
to restrict the provision of section 28 by 
placinga narrow andrestrictedinterpretation 
thereon. It may be conceded that where 
there is no agreement between the Pleader 
and his client, the Pleader is entitled to 
maintain an action for recovery of teason- 
able remuneration for services rendered. 
But where there is a contract between the 
parties such contract tobe enforceable must 
fulfil the requirements of section 28, namely, 
that the contract must be in writinf'and the 
writing must be deposited in Court within 
the prescribed period. In the case before us, 
the plaint shows that there was an agree- 
ment between * the Pleader and his client, 


‘that agreement was admittedly not deposit- 


ed in Court and consequently was rot 
enforceable under secton 28. Subseqüently, 
an adjustment was made and a sum was 
found due to the plaintiff. The question 
is whether a suit on the basis of this adjusted 
account is in essence a suit to enforce an 
agreement which does not comply with the 


requirements of section 28. Iņ our opinion | 


the answer must be in affirmative. A 
similar point arose before Mr. Justice 
Muthusami “Ayyar in Kriswasami v. Kesavya 
(6). There the client delivered to his Pleader 
a promissory-note for the amount of his 
dues. The note was not filed in Court. 


In a suit to enforce the promissory-note 


the Court held that thé note was invalid, 
as executed in respect of business done by 


(5). 13 Ind. Cas. 43; 15 C. L. J. 660; 37 C. 
WwW. N. 45. f : 
(6) 14 M. 63r $ Ind. Dec. .(N. *8.) 45. 
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the plaintiff as Pleader of the defendant 
within the meaning of section 28. ‘The point 
arose again in Ananiayya v. Padmayya 
(7) where Mr. Justice Muthusami Ayyar 
followed his previous d.cision in Kris- 
nasam? v. Kesava (6). In that case the suit 
was ‘brought on a.fote which had been given 
in substitution for another note for which 
the consideration was fee payable by the 
client to the Pleader. It was held that the 
note was invalid and could not be enforced 
under section 28. The matter was fully 
discussed by Mr. Justice Subramaniya 
-Ayyar and Mr: Justice Bhashyam Ayyangar 
in the case;of Subba Pillai v. Ramasani 
Ayyar (8). -In that case the Pleader had 
incurred expenses in connection with law 
Suits conducted by him for his client and a 
promissory-note had been given by the client 
to récover the sum due. it was ruled that 
the promissory-note was, within the meaning 
¿of section 28, an agreement respecting the 
amount of payment for charges- incurred 
or disbursements made by the Pleader in 
tespect of the suits in which he had been 
retained, it was invalid as it had not been 
filed in Court as required by the section. 
These decisions*were reviewed by Mr. Jus- 
tice Kwmaraswami Sastry in the case of 
Natesa Mooppan v. Ramachandra Iyer (9). 
It was held that a promissory-note given in 
‘such circumstances must be treated as em- 
bodying am agreement by e client with his 
‘Pleader to pay his fees and was consequently 
not valid unless it fulfilled the requirements 
of section 28., We are of opinion that in 
the present case the suit is not maintain- 
able on the ‘basis of the adjusted accounts. 
. It has been finally urged that the case may 
be ‘brought within the scope of section 25 
of the Indian Contract Act. The agree- 
: ment may be treated as a promise to com- 
pensate, wHolly or in part, a person who 
has already voluntarily done something 
for the promissor. The answer is that 
the services rendered by the Pleader were 
not ‘voluntary. They were rendered on 
request, im pursuance of an agreement to 
pay a certain remuneration. We have 
‘examined the plaint with a view to consider 


(7) 16 M. 278;2 M. L. J. 247: 5 In d. Dec. 
(s. s.) 900. , $ 

(8) 27 M. 512; 14 M. L. J. 274. : | 

(0) 27 Ind. Cas. 1167.27 M, L.'J. 728;.1 I. W. 
1070, 
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whether the suit can be treated not «as a 
suit on the adjusted accounts but as a:suit 
io recover a reasonable remuneration for 
services rendered. But the allegations in 
the plaint leave no room for doubt that the 
suit cannot be so treated. No details are 
furnished as to the services rendered; 
and even if the details were available, 
a question of limitation would arise. The 
adjustment was made nearly three years 
before the suit and long after the services 
had been rendered, a claim founded on the 
original cause of action would ke pfainly 
barred by limitation. 

The result is that the decree made by 
the Court below is affirmed and this appeal 
dismissed with costs. 

B. N. &Z. K. Appeal dismissed. . 


PATNA HIGH COURT. 
Crvi, Revision No. 336 oF 1922. 
February 27, 1923. | 
Present -—Justice Sir John Bucknill, Kr. 
KUNJA SINGH—DzxcREE-HOLDER-— 
PETITIONER 
VEYSHS 
BARHO RAY-OPPOSITE-PARTY.- 

Bengal Tenancy Act (V III of 1885), s. 170— 
Application for leave to deposit decretal amount— 
Notice—Procedure. P T 

‘When an application is made for permission 
to deposit the amount of a decree under section 
i7o of the Bengal Tenancy Act, notice must be 
given tothe judgment-creditor andto the judg- 
ment-debtot of the application, and a definite 
adjudication must be given as to whether ‘the 
deposit can or cannot be made by the person 
who desires to make it. [p. 13, col. 1.] 

Application against a decision of: the 
Munsif, Second Court, Pegusarai, dated the 
18th July 1922. 
~ Mr. Nawal Kishore Prasad No. XI, for 
the Petitioner. E 

Mr. Satyadeva Sahay, for the Opposite 
Party. . R . 

JUDGMENT.—This was an applica- 
tion in Civil Revisional Jurisdiction. It 
is a very simple matter. The applicant 
was a lessee of certain property from ore 
Babu Sukhraj Ray of a Mazza called Pipria. 
On this property there wasa tenant named * 


i M 
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Babu Hira Lal Singh, who. was recorded 
in, the recent: Survey Record of Rights 
as the occupancy tenant. The: applicant 
brought a rent suit against this man and 
obtained a rent-decree in 1921. He exe- 
cuted this decree and the 18th July last 
was the date fixed for sale. 


of two persons named Barhamdeo Ray 
and Sita Ram for permission to deposit 
the decretal amount on the ground that 
they, by a compromise effected in connec- 
tion with some litigation with Babu Hira 
Ial Singh; had obtained a transfer from him 
to them.of his holding. Now, no authority 
is, I think, really needed, although as a 
matter of, fact, there is ample authority 


to.that effect, for the proposition that in. 


circumstances such as these it is neces- 


sary that notice must be given to the judg- 
thent-creditor and to the judgment-debtor of 


an application of this nature, and further 
that a definite adjudication must ke given, 


as to whether the deposit can or cannot. 


be made by those who desire to make it. 
Now, the Munsif of 2nd Court of Begusarai 


seems to have dealt with this matter on 


the r8th July last year. But it is now 
common' ground and admitted, both by 
the, learned Vakil for the respondents here 
as’ Well as by the learned Vakil for the. 
applicants, that it would appear that 
the Munsit dealt with the’ matter ex parte, 
His. order simply reads:— f 

;'"'Barhamdeo Ray and Sita Ram Ray 
alleging themselves to be interested per- 
sons apply for permission to deposit the 


decretal amount. Heard Pleader, ordered. 


permitted to deposit.” 

:No notice seems to have been given 
either to the applicant or to the judgment- 
debtor and certainly no: adjudication has 
been: made as to whether it was proper 
that the deposit of this 
amount should ke accepted. 
matter of fact, a -very serious question 
is in issue as to whether-the holding wes 
transferable by custom or not. Under 
these circumstances, obviously, the only 
course..open to me.is to:send the matter 
back, to. the .Mtmnsif. The  mnecéssary 


notices must be given and the, matter must.- 
be investigated and. adjudicated upon; in” 
accordance with: law. The order of the: 
Muusif of the 18th. July 1922 will Le' set: 


* . 
. 


* 
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of that month a petition was filed on behalf 
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aside. The costs of this case will abide 
the result of the investigation. 
Rule made absolute. 


Z. K. Case remanded: . 


OUDH JUDICIAL COMMISSIONER'S 
COURT. : 
SECOND CIVIL APPEAL No. 358 or 1922. 
December 6, 1922, Í 
Present -—Mr. Daniels, A. Ja C. 
‘ Musammat SURJA—DEFENDANT 
—APPELLANT : . 
VEFSHS 
BIJAI BAHADUR SINGH AND 
ANOTHER—PLAINTIFFS—RESFONDENTS. 
Régistration—Mortgage-deed — Fraud—Presump- 
tion—Burdén of proof. i 
Where the party attacking a mortgage-deedi: 
relating to several properties on the ground of fraud: 
in registration, shows that the property in virtue 
of which registration was effected either did not 
exist or that the mortgagor never. had asy title: 
thereto, the burden. of showing that no fraud had: 
been committed is thrown on the other side. ‘The, 
fact that such property was entered in the deed 
is in itself sufficient to raise a presumption that 
a fraud was intended. [p.14,col.2; p. 15, col. 1] 
Harendra Lal Roy v. Hari Dasi Debi, 23 Ind:. 
Cas. 637; 41 C. 972; 27 M. L. J. 80; 72 A. Le J- 
774; 16 M. Li. J. 6; (19014) M. W. N. 462; 1 L. W. 
1050; I8 C. W. N. 817; 19 C. T, J. 484; 18 Bom. 
L. R. 490; 41 I.A. iro (P.C) and Jadunath 
Pare v. ol Narain, 55 Ind. Cas: 511; 23 
.C. 38 7 O. L. J. 362 U. P. I. R. (0, 
followed. | , ie ‘ Mp. 
BiswanatK Prasad v. Chandra Narayan ` Chow- 
dhury, 63 Ind. Cas. 770; 48 I.. A; 127; 48 C. 509 
(P. C), explained. Q7 
Pahladi Lal v. Laraiti, 48-Ind. Cas.200; 41 A. 
22; 16 A. L. J: 87r and Ram Dai wv. Ram 
Chandrabah Debi, 52-1nd. Cas. 446; 4 P. I. J. 
433, distinguished. 


Aprezl against a decree and order of: 
the District Judge, Rae Bareli, dated the 
Ist Februaty 1922, upholding the decree of: 
the Sukordinate Judge, Partabgarh, dated: 
the 4th August 1921. ; 

i Mr. Har Dhian Chandra, for the Appel-. 
ant. 

Messrs. Radia Krishna , and P.D. 
Upadhiya, for the Respondénts. ^^ |. 


AP 


. 4 
"4: SURJA 9. BITAT BAHADUR SINGH. 
JUDGMENT.—This is an appeal by 
defendant in the suit in which the 
sons of Bisheshar Singh; deceased, asked 
for a declaration that a mortgage-decree 
passed against their father on a deed exe- 
cuted by him is not binding on them. The 
mortgage was in favour of one Sheo Narain, 
now deceased, and the appellant, Musam- 
mat Surja, is his widow. The principal plea 
on which the case has been decided in the 
plaintiffs’ favour is, that the mortgage-deed 
was invalid for failure to comply with the 
law of registration. The facts are not in 
dispute. The, share mortgaged was situ- 
ated in the Patti Tehsil of the Partabgarh 
District. The deed was actually registered 
not at the Patti Sub-Registration Office 
but at Partabgarh. In order to enable this 
to be done two plots in the village of Sansar- 
pur, situated within the limits of the Partab- 
garh Registration Circle, were inserted 
im the deed., It has been found, and is not 
disputed, that Bisheshar Singh never at any 
tine had any interest in these two plots. 
The learned Subordinate Judge held that 
‘these facts amounted to a .fraud on the 
Registration Officer and invalidated the re- 
gistration of the deed. In appeal before 
the leagned District Judge it. was contended 
that, even if there was a fraud on the regis- 
tration it was not shown that the mortgagee 
. was a partytoit. Thelearned District Judge 
dealt with this question and decided, on the- 
basis of the Privy Council ruling: in Bis- 
wanath Prasad v. Chandra Narayan Chow-- 
dhury (1), that it was immaterial whether 
the mortgagee was a party to thefraud or- 
not. I can find nothing in the Privy Council 
judgment to support the rule laid down. 
. by the learned District Judge anf it is not 
argued before me that any such rule has been: 
laid down. The qüestion has been argued 
in this Court mainly on the question of 
burden of proof. . The appellant contends 
that it lay on the plaintiffs to show by. posi-- 
tive evidence that a fraud was committed 
and that the mortgagee was a party to it, 
and that as there is no evidence to this effect 
on: the record the suit should -have been 
dismissed. In support of this contention 
I have been referred to the decision of the 


(x) 63 End, Cas, 770) 48 I. A. 1275 48 C. 509. 
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Allahabad. High Court in Pahladi* Lal v. 
Laraiti (2) and to a decision of ‘the 
Patna High Court reported as .Ram Dat 
v. Ram Chandrabalt Debt (3) as well as 
two Privy Council judgments dealing 
with this matter. The Vatna' case is 
hardly in point as there was a definite 
finding that the transferor, though 
he had ceased to havean interest inthe prop . 
erty in dispute, acted in perfect good faith. 
The Allahabad case was considered and dis- 
tinguished by the Judicial Commissioner in 
the case of Jadunath Kunwar v. Dharam 
Narain (4) in the course of a carefully rea- 
soned judgment which contains an elaborate 
ánalysis of the Privy Council judgment 
in Harendra Lal Roy v. Hari Dasi Bebi (5). 
That was a case in which a piece of 
property which had no existence was in- 
serted in a registration deed for the purpose 
of. enabling registration to be effected at 
Calcutta, The party supporting the deed 
asserted that this house, 25, Guru Das Street, 
had been inserted by mistake for another 
property described as 25, Asutosh Dey Lane. 
The latter property really existed but it 
was proved that the mortgagor had never 
any title to it. The question of the'burden 
of proof arose in that case and their Lord- 
ships say in a passage which the Judicial 
Commissioner quotes : 

“The defendants having proved that the 


house which purported to be mortgaged ` 


did not exist, and that the property contained’ 
in the metes and bounds mentioned in parcel 
28 was the property of strangers in which 
the mortgagor had not and never had any. 
interest, had proved all that was necessary 
to throw upon the plaintiff the burden of 
showing that the entry of this parcel was 
not a fictitious entry." : 
` The passage fully supports the contention. 

of the respondents, that when the party 
attacking a deed has shown that the plot 
in virtue of which registration. was effected 
was one which either did not exist or to 


(2) 48Ind. Cas. 200;-41 A. 22; 16 A. L. J. 871... 
(3) 52 Ind. Cas. 446; 4 BL. J. 433. 
, (4), 55 Ind. Cas. 511; 23 O. C. 38;7 O. In J: 
36; 2 Ue P. L. R. (O.) 37. 
23 Ind. Cas. 6371641 C. 972; 27 M. L. J. 
80; 12À.L.].774; 16M. L.'T. 6; (1914) M.W. N. 
462; 1 L. W.1050; 38 C. W, N. 817; 19 GH. J. 4841. 
18 Bom. L. R. 490; 4x I. A, 110 (P. C.). 


Nok) —- ; 
GOFALA V. SAKHABAM, 


. Which the plaintiffnever had any title, the 
‘burden of showing that no fraud had been 
committed is thrown on the other side. It 
was argued before the Judicial Commis- 
sionet that the case of a non-existent prop- 
erty andthe case of a property to which the 
plaintiff never had any title stood on a 
different footing. The Judicial Commissioner 
rejected this contention and the correct- 
ness of this reasoning has been affirmed by 
their Lordships of the Privy Council in the 
case of Biswanath Prasad v. Chandra Nara- 
yan Chowdhury (x). In the course of their 
judgment their Lordships say: 

“Tn the case just mentioned the property 
Was mnon-exiscent. In the present case, 


though the Kolhua Mouza existed mortgagor . 


, had no interest in it and the parties to mort- 
. gage never intended that it should form part 
of the security. The two cases stand on. 
the'same basis for the purposes. of the 
Registration Act." E 
- The appellant has attempted to dis- 
tinguish this latter case on the ground that 
there was a definite finding that a fraud had 
beén committed by both parties to the deed; 
An examination of the judgment shows that 
this finding was an inference drawn from the 
circumstances already mentioned. The only 
direct evidence referred to in the judgment is 
evidence by which it was attempted to 
support the registration. A witness was put 
forward to-prove that he had sold the mort- 
gagor the minute share in the Kolhua 
property in virtue of which registration was 
effected: It was found that no sale-deed | 
> was executed and there was no delivery’ 
-of possession. ‘Their Lordships held that: 
this evidence. was false and that ‘the’ 
parties supporting the deed had failed to^ 
rebut the inference of fraud which arose. 
from the circumstances. They remark 
that the case - differs foto caelo 
from the case suggested in argument to a 
mere failure to make a good title to property: 
dealt with by the instrament which both 
Parties had intended should form part of the 
Security. The fact that property was 
inserted in the deed which did not belong 


and never had belónged, to the mortgagor i 


is in itself sufficient to raise a presumption 
that a fraud was intended. 

- It has been, however, argued by the appel- 
lant that, even if the burden of proof lay 
Qn a she- has: achar it. In sup- 


. * 
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port-of this argument I am referred to a sen. 
tence in the evidence of one of the attest- 
ing witnesses, D.W. No. 5, tothe effect that 
Bisheshar Singh said that he held-two plots 
in Sansarpur and showed a piece of paper 
containing the numbers of the plots. He was 
cross-examined about. this point and stated: 
that Sheo ‘Narain asked the mortgagor 
no question whatever about this property 
in his. presence. . This witness is not 
specifically referred to in the judgment of 
the Trial Court, but the Court was evidently 
not impressed with his evidence, for the 
learned Subordinate Judge- says, in refer- 
ting to the evidence produced by the plaint- 
iffs to show that the mortgagor had no 
title to these Sansarpur plots: 

"Defendant No. I has not rebutted this 
evidence at all nor shown that’: entry of 
these plots in the deed was not fictitious.” 

In face of this finding I am not prepared: 
to rely on the evidence of this witness, which 
is, on the face of it, highly suspicious. -I hold 
this issue has been rightly decided by the 
Courts below. . 

The only other point pressed’ is that, 
because the mortgagee got a decree on the : 
mortgage against Bisheshar Singh, the father: 


‘of the plaintiffs, the latter are precludefl from 


questioning the validity of the deed. No 
authority has been shown me in support 
of this proposition and, on principle, I see 
no reason that the plaintiffs who -claim 
under an independent title could be bound 


“by the decree in a suit to which they were 


not parties. 

' The result is, that the T fails ad it 
is accordingly dismissed with. costs. 

W.C. A i Sppe dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
C . : 
Sucóxp CIVIL APPEAL No. 231, oF 1922. 
April 4,. 1923. 
' Present -—~Mr, Batten, J. C. , 
. GOPALA AND OTHERS—DEFENDANTS ` 
. APPELLANTS i 
Versus 
SAKHARAM--PLAINTIEFS. | 
RESPONDENT— 


Landlord and tenant —Surrender of ienancy-—Suüb- 
lenancy determination of —C. P. Tenane) Act (X1' 


-of = 85. 47;95—C. P.Tenancy Act (I of: des 
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GOPALA v. SAKHARAM. 
* SS. X3, 105-—-Suit-to.eject sub-lenant after surrender 
of tenancy Jurisdiction of Civil Courts. ' : 

If a tenant surrenders” his holding, the sub- 
tenancy created by him is alsodetermined, , 

Bhopal Singhv. Thakur Borelal, 6 C. P. E. R. 74, 
relied on. - s j 

A Civil Court has jurisdiction to try a suit 
to eject a sub-tenant after a surrender of-the 
tenancy by .the tenant. Such a suit is not. 
between a landlord and a tenant but, between 
a landlord and a trespasser. 

Ganesh. Das v. Shankar, 13 Ind. Cas. 909; 8 
N. L. R. 22, distinguished. O UR 

Appeal from the decree of the District 
Judge; Nimar,.dated the 3rd March 1922, 
in Civil Appeal No. 4 of 1922.. 


Mr.S. Y. Deshmukh, forthe Appellants. 
Mr. M. Gupta, for the Respondents. 


JUDGMENT..—The plaintiff, as Lambardari 
sued ‘to. recover possession of the suit 
land from the defendants alleging that 
the tenant, Kalu, had actually surrender- 
ed the land to him on 18th June 1918 and 
put, him, in possession. On rst July 1920 
the defendants took wrongful possession. 
The defendants pleaded that they were 
in possession under an agreement dated 
25th December 1907 executed by Kalu 
in-favour of their father. They denied the 
surrender and® pleaded that the suit was 
not tenable under section 47. of the old 
Central Provinces, Tenancy Act and under, 
section 13-0f the new Tenancy Act, and 
that the suit. was not triable by a -Civil. 


Court.” It was also contended that the, e 
i i passers. No doubt, if the plaintiff wanted 


. suit is barred by limitation. * 

fhe. First Court, Munsif of Khandwa, 
found that Kalu did execute the deed of. 
surrender, but plaintiff was never put in 
possession and 


and they have not dispossessed the plaint- 
iff as alleged. It, further held that the agree- 
ment is a mortgage and if it is illegal for- 
want of registration the defendants’ porses- 
sionisadverse. They have no right of owner- 
ship but only. cultivating right. The 
tenancy tight’ in the Tand did. not come. 
to an end. If Kalu's right did come to an 
end it is by reason of-tle defendants’ 
adverse possession. -The suit was dismissed. 

On appeal this: decree was reversed by 
the District Judge, Nimar, who held that 
the deed of surrender was not a mortgage 
but a sub-lease. There was no question 
. of' adverse possession. The” tenanty. of 

Kalu ceased; and. the questions; of apply- 
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that the defendants came. 
into possession om 25th December 1907 
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ing section 47 of the Tenancy Act and 
the sut being time-barred did. not arise. 
The claim for possession was allowed 
With meone profits. - ..: 5 | 
. The defendants filed this second appeal 
against that decision on the ground that as 
Kalu put the defendants in possession under 
the agreement dated the 25th December. 
1907 and as Kalu was not in psossegsion, 
on the date of surrender the lower Appellate 
Court erred in law in holding that the 
plaintiff was put in possession of the field. 
in dispute and as such the plaintiff could not 
acquire a legal title under his surrender, 
that it shoüld have been held that as 
defendants were in possession of the land 
since 1907 they acquired alegal right 
against the plaintiff and their possession 
should not have been disturbed and as ` 
plaintiff did not file an application under 
section, 47 of the Tenancy Act within two 
years his suit is time-barred. ——— 

Exhibit D-14is clearly a sub-lease and. not 
a mortgage under section 59 of the 
old Tenancy Act. When Kalu surrendered 
his tenancy, the sub-tenancy was deter- 
mined also, as was held in Bhopal Singh 
v. Thakur Borelal (1). As to the argument 
that a Cívil Court has no jurisdiction to. 
try this ‘case under section 95 of the, 
Tenancy Act, it is sufficient to say. that 
thisis not a case between landlord and tenant, 
but between landlord and tres- 


to apply to the Revenue Court under sec- 
tion 47. of. the Tenancy Act to set 


aside the deed his right to do, so 


may have become barred, but | that 
is a state of things which has now 
ceased to exist since the surrender of Kalu. 

The defendants are no longer sub-tenants. 
Ganeshdas v. Shankar (2) has no appli- 
cation to the facts of the case. No ques- 
tion of adverse possession arises. The. 
possession of -defendants could not be 
adverse until the surrender of Kalu. "The 
lower Appellate Court finds that the plain- 
tiff was not in ‘possession since . 1920. 
The finding of the lower Appellate Court 
is, therefore, correct. The decree is con. 
firmed and the appeal is dismissed with. 
costs. * RE ! 
N.H. 

à GC, PLY. R. 74. mE 
. (2). 13 Ind, Cas. 900; 8 N, Ea Ry 22o 


"Appeal dismissed, — 


> 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 87 
OF 1921. 

November 14, 1922. 

Present ;—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Renkin. 
MAHAMMAD MAZAHARAL AHAD 
—DEFENDANT—APPELLANT 

veysus j i 
.MAHAMMAD AZIMUDDIN BHUIAN 
—PLAINTIVF— RESPONDENT. 
Limitation Act (IX of 1908) , Sch. I, Arts. 
-I03, 104, 116, applicability. of——Dower-debt, suit 
for recovery of, nature of— Registered. dowev-deed.— 
Limitation —'' Compensation,” meaning of — Legisla- 
tive vecognition of judicial construction. 
. Article 116 of the First Sch. to the Limita- 
‘tion Act is applicable to all cases where the 
position can be reasonably maintained that the 
claim sought to be enforced isa claim for com- 
pensation for the breach of a contract in writing 
"registered. [p. 19, col. r.] 
(Case-law considered.) . 
Asuit for recovery of dower-debt when there is 
.& registered dower-deed is governed by Art. 116 
of the First Sch. to the Limitation Act, 
although Arts. 103 and 104 of the Sch, would apply 
when there was no such registered instrument, 
[p.23, col. 2] . 
Ful. Chand Bibee v. Nawab Ali Chowdhury, 
1 Ind. Cas. 740; 36 C. 184; 9 C. L. J. 105; 13 C. 
W. N. 134, Aisatulla v. Danes Mohammad, 70 
Ind. Cas.169; 36 C. L. J. 379, (1922) A. I. R.(C.) 152, 
relied on. - 
A suit to recover a dower-debt.is a suit to enforce 
a simple money claim founded solely on the con- 
tract entered iato by the husband. It is, moreover, 
a suit to recover compensation within the mean- 
ing of Art. 116 of Sch. I to the Limitation Act, 
"p. 23, col. 1.] 
Wafeah v. Saheeba, 8 W. R. 307, Janee Khanum 
v. Amatool Fatima, 8 W. R. 51, Mahabubibi v. 
Amina, 10 B. H.C. R. 430. Ranee Khajooroo- 
missa v. Ranee Ryeesoonnissa, 21. A. 235; 24 W. 
R. 163315 B. L. R. 306; 5 Sar. P. C. 3. 526 
(P.C, Hamira Bibi v Zubsida Bibi, 36 Ind. 
Cas. 87; 43 I. A. 294; 38 A. 581; 25 C. I. ] 517 
mA. L. J. 1055; 21 C. W. N. 1; 18 Bom. L. R. 
999; 31 M. lr. J. 799; 20M. L, T 505; 4 L. W. 
602; (1916) 2 M. W. N. 551; r P.I. W. 57 
25 C. L. J. 517 (P.C), Nurunnissa Khanum- v. 
Muhammad Sakru, 56 Ind. Cas; 8; 47 C. 5371 31 
C. Lr. J. ip 24 C. W. N. 335, relied on, 


‘The term ‘compensation’ as used in. Arts, 
115 and 116 of the Sch. to the. Limitation 
Act is not sufficiently precise, but the technical 
distinction between a debt and damages is too 
-refined for the purpose. [p.22, col. 2.] . 


Ordinarily, the term compensation is 
not used as ‘equiyalent to damages al- 


though compensation may often have to be 
measured by the same rule as damages inan action 
for the breach. It signifies that which i$ given 
jn recompense, an ejuivdieutrendered, Damages, 
on the other hand, constitute the sum of mgiey 


a 
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claimed or adjudged to bə paid in compensation 
for loss or injury sustained; the value estimated 
in money of something lost or withheld. -[p. 22, 
col. 1 ] ! 

The term compensation etymologically suggests 
the image of balancing one thing against another 
‘its primary signification is equivalence, and ‘the 
secondary and more common meaning is something 
given or obtained as an equivalent. [p. 22; col. 2.] 

The Legislature is presumed to know not only 
the general principles of law but also the cons- 
truction which the Courtshave put upon particular 
Statutes. [p.22, col. r.] | i 

Where a section of an.Act which has received 


a judicial construction is ‘re-enacted in thesame- 


words, such re-enactment is treated as a legis- 
lative recognition of that construction. [p. 22, 
col. r.] E 

Jogendra Chandra Roy v. Syam Das, x Ind. Cas. 
168; 36 C. 543; 9 C. L. J. 271, Kamini Debi v. 
Promotho Nath, 10 Ind. Cas. 491; 39 C. 33; 13 C. 
L. J. 597 and Nogendra Mohan “Ray vw. Pyari 
Mohan Saha, 30 Ind. Cas. 420; 43 C. 103; 21 C. 
L. J. 605; 20€. W. N. 319, relied on. e > 


Appeal against the decree of the Additional 
District Judge, Dacca, dated the 5th 
October 1920, affirming that of the Subordi- 
nate Judge, Dacca, dated the 30th March 


7 
Babu Biraj Mohan Mojumdar (with him 


Babu Chandra Sekhar Sen), for the 
Appellant. aM 

Babu Rajendra Chandra @uha, for the 
Respondent. 


JUDGMENT.—The facts material for 


‘the determination of the question of limita- 


tion raised in this appeal are no longer in 


dispute and miy be briefly recited. The, 


plaintiff-respondent, a Muham nadan gentle- 
mn, gave h.s daughter in marriage to the 
deiendant-appellant. At the time of the 
marriage, the defendant executéd and regis- 
tercd in favour of his wife a dower-deed, 
ou th: rsth Ssptember 1908. The deed 
fixed the dower at Rs. 5,000; one half was 
prompt and payable on demand; the other 


-half was deferred. ‘The lady dicd on the 
-18th September 1909. On the roth Septem- 


ber 1915, the plaintiff, as one of the heirs- 
at-law ot his daughter, instituted the present 
suit against the son-in-law for recovery of 
his one-third share of the dower-debt. The 
defendant pleaded, amongst other defencés, 
the bar of limitation. The Court of first 
instance held that the suit was governed 
not by the three year's, but by the six years’ 
rule of limitation and decreed the claim, 
On appeal, this decision has been affirmed 


d 


by the District Judge. On the present' 


D 
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MAHAMMAD MAZAHARAT, AHAD V. MAHAMMAD AZIMUDDIN. ‘ * 


appeal, that decree has been assailed on the 
ground that the suit is barred by the three 
years’ rule of limitation. ‘The respondent 
“has, urged that the six years’ rule is appli- 
cable,-as the dower was fixed by a registered 
document. - 
: Article 103 of the Schedule to the Indian 
Limitation Act, 1908, provides as follows:— 
“103... Asut byaMuhammadan for exigibles 
dower shall be instituted within three years 
from the date when the dowrr is demanded 
aud refused, or (where during the conti- 
nuance of the marriage, no such demand 
has been made) when the marriage is dis- 
Solved by death or divorce." 
Article 104 provides as follows: 
, "104. Aesuit by a Muhammadan for 
deferred dower shall be instituted w'thin 
three years from the date when the marriage 
is dissolved by death or divorce." 
.* In the case before us, as there was no 
démand and refusal during the continuance 
of the marriage, time ran, both as regards 
‘the prompt and the deferred dower, from 
the date when the marriage was dissolved 
by death. Consequently, the suit should 
have beén, prima facie, instituted within 
three years qm the r8th September 1909 
"when the lady died. But the plaintiff had 
urge8— and his contention had been accepted 
by the Courts below—that as the dower- 
deed was registered, he is entitled to the 
“benefit of Art. 116. . 
, Article 116 provides as follows: 

' 116. A suit for compensation for the 
‘breach of a contract, in writing registered, 
shall be instituted within six years from 
the date when the period of limitation would 
begin to run against a suit brought on a 
similar contract not registered." 

‘This plainly refers to Art. 
provides as follows: 

''115., A suit for compensation for the 
breach of any contract, express or implied, 
' not in writing reigstered and not herein 
especially provided for, shall be instituted 
within three years from the date when the 
contract is broken, or (where there are 
successive breaches) when the bireach in 
respect of which the suit is instituted occurs, 
or (where the breach is continuing) when 
it ceases.”  —— — 

"The appellant has contended that even 
if we assume that the present suit tor re- 
covery ofthe dower-debt may be treated 


II5 wh'ch 
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as a.suit for compensation for the breach 
of a contract in writing registered within 
the meaning of Art. 116, that Article, 
which provides a general rule applicable 
to contracts in writing registered cannot 
be applied when there ate special Articles 
namely, Arts. 103 and 104, which precisely 
cover the case. The appellant has, in fact, 
invoked the well-established piinciple that 
if there are two Articles in the Schedule to 
the Limitation Act, which may possibly 
govern a case, the one more general and the 
other more special, the more particular 
and specific .Article should be regarded 
as the one governing the case. Illustrations 
of the application of this doctrine may be 
found in the cases of Ishur Chunder Bhadurt 
v. Jibun Kumari Bibi (1); Sharoop Das v. 
Joggessur Roy Chowdhury (2); Netesan Chetii 
v. Soundararaja Ayyangar (3); Runchordas 
Vandravandas v. Parvatibai (4); Narmada- 
bai v. Bhavanishankar (5). The prin- 
ciple, generalia specialibus non derogant, 
specialia derogant generalibus, has teen re- 
cognised elsewhere, and illustrations of the 
doctrine that general provisions do not 
derogate from special provisions, but that 
the fatter do derogate from the former, 
are by no meansrare; sce Hunter v. Nock- 
olds (6); Churchill v.. Crease (7); De Winton 
v. Brecon Corporation (8); Pretty v. Solly 
(9g). The respondent hes not denied that 


. this argument carries considerable. weight; 
- but he has urged thatit istoo late for this 


Court to depart from what has been recog- 
nisedin along line of cases as the true scope 
of Art. 116 including the decision of the 
Judicial Committee in Tricomdas Cooverji 


1) 16C. 25; 8 Ind, Dec. (N. 8.) 17. 

E . 26 C. 564; 3 C. W. N. 464; 13^ Ind. Dec. 
N. $.) 962. . 
(3) 2 M. 141; 7 M. L. J. 275; 7 Ind. Dec. (N.S.) 


6. ` | 
Pn 23 B. 725; 261. A. 71; 1. Bom. L. R. 607; 
3 C. W. N. 621; 7 Sar. P. C. J. 5433 12 ind. Dec. 
tue ON 30;4 Bom.L.R.72 

26 B. 436; Le R.72. 

fa (1550) 1 Mac. & G. 640; 1 H.. & Tw. 644; 

19 L. J. Ch. 177; 14 Jur. 256; 84 R. R. 217: 41 E. 


R. I41j. f 
: " "(182£) 5 Bing. 177 at p. 180; 2 Moo. &.P. 


15; 7 L. J. (0. $.) C. P. 63; 130; E. R. 1028. 
i tay" ge) 26 be v. 533 atp. 543: 28 L. J.Ch. 
600; 6 Jw. (N. S.) 882; 33 E.R. 1004; 33 L T. 
(G s.) 296; 122 R KR 229- : 
(9) (1859) 26, Beav. 606 at.p. 6104 53 E, Be 
1032} 33 Le T. (0. S.) 72; 122 Re Ra 203. 
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Bhoja v. Gopinathji Thakur (xo). As will 
presently appear, from an examination 
of numerous judicial decisions, Art. 116 
has been held applicable, by reason of the 
ex.stence of a written and registered contract, 
in.classes of cases which are prima facie 
governed by special provision contained 
i the Schedule to the Indian Limitation 
ct. 

Article 57 provides as follows: 

“57, A suit for money payable for 
money lent shall be instituted within three 
years from the date when the loan is made.” 
It has been repeatedly held that a suit on 
a registered bond for recovery of a specific 
sum of money is governed not by Art. 
57 but by Art. 116; see Nobocoomar 
Mookhopadhaya v. Siru Mullick (II); Kalut 
Ramv. Lala Dhanunkdhart (12); Sham Charan 
Mal v. Chowdhury Debya Singh (x3); Ethel 
Georgina Kerr v.Clara B, Ruxton (14); Nista- 

sini Debi v: Chandi Dasi Debi (15); Ram 
Narain Singh v. Odindra Nath (x6); Challa- 
phroo v. Banga Behari Sen (17); Husain 
Ali ‘Khan v. Hafiz Ali Khan (18); Khunni 
v.. Nasiruddin (19); Sushil Chandra Das v. 
Gauri Shankar (20); GaneshKrishn v.Madhav- 
rao Ravji (21)  Magalwi Garudiah v. 
Narayana Rungiah (22); Visvanatha Pan- 
dara Saunadhi v. South India Bank,. Limited 
(23). 
Article 64 provides as follows: 

“64. A suit for money payable.to the 
plaintiff for money found to be due from 


(10) 39 Ind. Cas. 156; 44 1. A. 65; 44 C. 759; 
25 C. L. J. 279; 1 P. L. J. 262; 15 A. L- J. 217; 
32 M. L. J. 357; 21 M. L. T. 262; 21 C. W. N. 5775 
(1917) M. W. N. 363; 5 In W. 654; 19 Bom. lL, 
(OR. 450 (P. C) 


(tr) 66. 94: 6 C. L. R. 579; 3 Ind, Dec. (N. 8.) 
61. 

(12) xr C. L. R. 36r. 

(13) 21 C.872;10 Ind. Dec. (N. S.) 1213. 

(14) 4 €. L. J. 510. 

(15): 8 Ind. Cas. 788; 12 C. L.-J. 423. 

(16) 13.Ind. Cas. 440; 15 C. L. f. 17; 17 C. W. 
N. 369 


7 ` 31 Ind. Cas. 394; 22 C. L. J. 311; 20 C. 
o8 


.(18) 3 A.600; A. W. N. (1881).33; 6 Ind. Jur, 
142; 2 Ind. Dec. (N. 8.) 323. 
(19) 44.255; &. W.N, (1881) z59; 2 Ind. Dec. 
(N. 8.) 747- * 
(20) 36 Ind. Cag. 371; 14 A. L. J. 873; 39 A. 
8r. f 


(21) 6 B. 75; 3 Ind. Dec. (N. 5.) 507. 
(22) 33.35,;6 Ind. jur, 24; 1 Lad, Dec, (N. $.) 
80 i wt 


5. 
..(23) 42 Ind. Cas. 609; (1917) M. W. N. 879; 
le W. 712. i 


the defendant to the plaintiff on accounts 
stated between them shall be instituted 
within three years from the date when 
the accounts are stated in writing signed by 
the defendant or his agent duly authorised 
in this behalf, unless. where the debt is by a 
simultaneous agreement in writing sigued 
as aforesaid, made payable at a future 
time, and then when that time arrives.” 

Article 106 provides as follows: 

"ro6. A suit for an account and a share 
of the profits of a dissolved partnership, 
shall be instituted within three years 
from the date of the dissolution.” . 

With reference to these Articles, it was 
ruled in Ranga Reddi v. Chinna Reddi (24), 
that where a registered partnership contráct 
binds the parties to pay. the loss according 
to their respective shares, asuit to recover 
the defendant's share of the loss, on a settle- 
ment of accounts between the plaintiffs 


‘and the defendants, is governed, neither 


by Art. 64, nor by Art. 106, but by 
Art. 116. It is to be noted, however, 
that in Vairavan Asari v. Ponnayya (25) 
the Court expressed its unwillingness to 
hold that Art. 7116 could be stretched to 
cover evety case in which the suit might ` 
in its origin be referred t$ a contractual 
relationship expressed ina registered agree- 
ment. 

Article 74 provides as follows: 

"^74. A suit on:a promissory-note or 
bond payable by instalments shall be insti- 
tuted withiñ three years from the date. 
of theexpiration of the first term of payfnent 
as to the part then payable; and for the 
other parts, the expiration of the respective 
terms of payment." 

With, reference to this provision, it 
has been ruled that if the instalment 
bond has been registered, the suit is 
governed not-by Art. 74, but by 
Art. 116: Din Dayal v. Gopal'Sarun (26); 
Rup Narain v. Gopi Nath (27). 

Article 89 provides as follows: 

“89. A suit by a principal against his 
agent for moveable property received by 
the latter and not accounted for, shall be 
instituted within three years from the date 

(24) r4 M. 465; x M. L- J. 482; 5 Ind, Dec. 
(N. S.) 325. : 

(25) 22M.14:; 8M. L-J. 151; 8 Ind. Dec. (N. S.) 
"^t26) 18.C. 506; 9 Ind. Dec, (N. 8.) 337. 

a -11 C. W. N, 903. . - 


^ (28), 


^ 
. £0 


INDIAN CASES. , 


| “koas 


WAHAMMAD MAZHARATL, AHAD-U, MAHAMMAD AZIMUDDIN, T ig ‘ P 


when tlie account is, during the continuance 
ot the avedcy, demanded and refused, or, 
where no such demand js made, when the 
agency terminates.” | u.a 
With reference to this Article,. it, was 
tuled in Mati. Lal Bosev. Amin Chand 
that a suit for an account, 
by a principal against his agent on the 
basis of a registered agreement, is governed, 
. not by Art. 89 but by Art. 116, the cause 
of action arising from the date when the 
contract to render accounts. is -broken. 
‘his . view is identical with that 
taken in Harendra Kishore Singh v. 
Administrator-General of Bengal (29) and 
' was - followed in Easin Sarkar v. Barada 
Kishore Achayyya Chowdhury (30); Jogesh 
Chandra v. Benode Lal (31) and Bhagirath 
Samanta, V: Prem Chand (32). ‘The 
current  of- judicial opinion, however 
upon this question has been by no. means 
untform; see Debendra Nath 
Shsikh Esha Hug (33); Shib Chandra 
Roy v. Chandra Narain Mukerjee (34); 
Madhusudan Sen v. Rakhal Chandra 
Das (35); Nobin ‘Chandra vw. Chandra 
Madhab (36), modifying Chandra Madhab 
v. Nabin Chandra (37) ; Bhabatarini, Debi 
Chowdhurani v SSheikh Bahadur Sarkar (38); 
Jogendga Nath Roy v. Deb Nath Chatterji 
(195; Hafezuddin Mandal v. Jadu Nath 
Sahu (40); Madhub Chander v. Debendra 
Nath (41); Jhapajhanessa Bibee v. Rama 
Sundari (42); and Pranram Mookerjee v. 


Jagadish Nath Ray (43). These cases, how- ` 


(28) x C. Ia J. 211.: : 
. (29) r2 C. 357; 6 Ind. Dec. (N. 8.) 243. 

(30) 5Ind.Cas.186; rr C. L. J. 43. 

(31) 5 Ind. Cas. 59; 14 C. W. N. 122. 
V (2) 16 Ind. Cas. 852; 17 C. L. J. zor. 

(33): 5 Ind. Cas. 58; 14 C. W. N. 121. 
(34) 32C.719; C. L.T. 232. 

(35) 30 Ind. Cas. 697; 43 C. 248; 22 C. L. J: 
552; 19 C. We'N, 1070. 
" (36) 36 Ind. Cas. 1; 44 C x; 24 C. L. J. 509; 
20 M. L. T. 430; 21 C. W.-N. 97; I4 A.L. J. 1199; 
18 Bom. L. R. 1022; 31 M. L. J. 886; (1916) 2 M. 
W. N. 565; 5 L. W. 452 (P.C). 


(37) 18 Ind. Cas. 735; 40 C. 108; 17 C. L. J, 
103, 

38) 53 Ind. Cas, 675; 30 C. In J. 90. 

(39 8 C, W. N. 113. 

ita 35€.298;7 C. Lr. J.279; 12 C. W.N. 820. 

(ar r C. L. J. r47. 

(42). 16 Iud. Cas. 414; 16 C. In J. 288; 16 C, 


2 
wen 1042. 
(43) 68 Ind. Cas. 562: 49 C. 250; 25 C. I, y. 
45) 26 Ge W LN 61 (922) à. ER (C) 355. 
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ever, struggle, in most instances, to escape 
the application:of : Art. 116, not so : much 
because the Article should not be applied 
to cases comprised within the score of special 
Articles, but rather because a sut by a 
principal against an agent for the relief 
mentioned in Art. .89 cannot properly 
be regarded as a suit for compensation 
‘for the breach of a contract in writing re- 
gistered. ‘This, however, does nót apply 
to the decision in  Pranram Mockerjee v. 
Jagadish Nath Ray (43), where tke twofold 
contention wes accepted thet (a) Art. 89 
excludes the operation of Art. 115, which 
is applicable only to cases not specially 
provided for; and (b) Art." 116: must be 
reed along with Art 115 and be deemed 
restricted. in operation in the same manner. 
This view, as will presently appear, is oppos- 
ed to that indicated in Vythilinga Pillai 
v. Thelchanamurti Pallai (44); Din Dayal 
v. Gopal Sarun (26), and adopted by 1hc 
Judicial Committee in Tricomdas Cooverji 
Bhoja v. Gopinathji Thakur (xo). It will te 
observed that the expression “not herein 
specially provided for" which finds a place 
in the first column of Art, 115 does not reap- 
pear in the first column ofArt. 116, But this 
plainly docs not conclude the matter, and 


‘the expression “similar contract not repis- 


tered " whicli finds a place in the third 
column of Art.116does require interpreta- 
tion. Does it referonly tothe first column 
of Art. 116 and consequently mean “a con- 
-tract in writing not registered,” or does 
it refer to the first column of -Art. 115 
‘and signify “a contract not in writing 
registered and not herein specially provided 
for?” The first alternative was adopted 
in Vythilinga Pillai v. Thetchanamurti Pillai 
(44) and Din Dayal v. Gopal Sarun (26), 
and apparently found favour with the 
Judicial Committee in Tricomdas Cooverji 
Bhoja v. Gopinathji Thakur .(1o). The 


second alternative was adopted in 
Pranram Mockerjee v. Jagadish Nath - 
Ray, (43). The conflict, consequently, 
is between two opposing vicws; one 


maintains that Art. 116, like Art. 115, 
applies where there is mno special pio- 
Vision; the other maintains that Art. 116 
supersedes all provisions, including those 


- (44) 3M, 76: 5 iat 


e. 
: ut, 76; 1 Ind. D 
(8. 9.) O10, qu T CES 
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covered by special Articles unaffected by 
Art; 115. In this connection, reference 
may alsa be made to the derision in Kanda- 
swami Pillai v. Avayambal (45), where 
it was ruled that a suit by an agent to re- 
cover money spent by him on account of 
his principal, is governed by Art. 61 
and.not by - Art. 116, even though there 
was a registered contract of agency; the 
obligation was deemed as no part of the 
contract in writing registered, and the earlier 
. decisions in Krishnan Nambiar v. Kannan 
(46); and Seshachala Naickar v. Varada 
Chariar (47), were distinguished, though 
they were clearly authorities for the pro- 
position that obligations not. expressed 
in writing, but imported by the law in the 
- case of sales, might be treated as in writing, 
.for purposes of limitation, when the sale 
was made by a written Instrument. 
' Article rro provided as follows: 

"rro. A suit for arrears of rent shail 
be instituted within three years from the 
date when the arrears become due.” 

It has been ruled ina long series of 
decisions that a suit for arrears of rent, 
based upon aregistered lease, is governed, 

.not by Art. xro but by Art. 116: 
Vythilinga : Pillai v. — Thetchanamurti 
Pillai (44); Umesh Chunder v. Adarmoni Dasi 
(48); Iswari Pershad v. Crowdy (49); 
Raniganj "Coal Association Limited v., 
-Judoonath Ghose (50), Umrao Bibi v. 
Mahomed Rojabi (51); Ambalavana Pandaram 
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v. Vaguran (52); Chengiah v. Thimma Naya-. 


nim (53); Sundaram Iyer v. Muthugana- 
pathigal (54), Kannan Narayinan v. 
Muth pure latih Ramunnt - (55), Mohamad 
Hanif, v. : Moorat Mahton, , (56); Mac- 


Ind. Cas. 399: 34 M. 167; (Toto) M. W. 
ua gw. T. T, 194; 20 M. L. J. 989. d 
21 M. 8; 7 Ind. Dec. (N. 8.) 362. 
25 M. 55; xx M, L. f. 318. 
15 C. 221; 7 Ind. Dec, (N. S.) 7325 
17 C. 469; 8 Ind. Dec. (N. S.) 852. 
. 19 C. 489; 9 Ind. Dec. (N. S.) 770. 
,27 €. 205; 4 C. W.N. 76; 14 Ind, Dec. 


i56) 44Ind. Cas. 153; 4 P» Ie We 146.7 
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kenzie v. Rameshwar Singh (57); Lal. 
chand Manchand Gujar v. Narayan Hart 
(58). The contrary view, adopted in Rama- ` 
sumi Chetii v. Sókanada Chetti (59), and Ram 
Narain v. Kamia Singh (60), has now been , 
expressly disapproved of by the Judicial 
Committee in Tritomdas. Cooverjt Bhoja 
v. Gopinathji Thakur (x0). Suits for rent 
under the Bengal Tenancy Act have, how- 
ever, escaped this fate; they have been 
held to be governed by the special rule 
contained in the Schedüle to that Statute, 
which remaits unaffected by Art. 170 
and Art. 116; see- the decision of the Full 
Bench in Mackenzie v. Hajt Syed Mahomed 
Ali Khan (61). we: 

We have not given above an exhaustive 
enumeration of all the judicial’ decisiors 
televant to the points mentioned; but we 
have stated enough to show that Att, 116 
has been repeatedly interpreted, in the' 
most divetse connections, as if it were a 
generalised exception engraftéd upon all 
Articles which might, by stretch’ of language, 
be regarded as applicable to suits compre- 
hended within the description of a suit 
for compensation for thé bgeach of a con- 
tract." One of the earliest of these decisions: 
Nobocoomar | Mookhopadkaya  v.* Siru 
Mullick (xx), goes back to 1880, and the 
judgment in that case, as also judgments 
delivered by the Full Bench in r88ri in 
Husain Ali Kian v. Hafiz Ali Khan (18), 
were based upona historical review of, the 
previous legislation on the subject: but it ' 
may be observed, parenthetically, that some 
of the judgments delivered by the Full 
Bench also referred to inadmissible materials, 
Stich as,*what happened in the Legislative 
Council, Adminisirator-General of Bengal 
v. Premlal Mullick (62). Vet the construction 
then placed upon Art. 116 of the Limitation 
Act, 1877, must be taken to have found 
favour with the Legislature, as it has been 


. reproduced without alteration in the Limi: 


te 


-603; 11 Ind, Dec. (N, 8.) 923, 


UP 34 Ind, Cas. 7547 1 P.-L. J. 37; 2 P.I 


446 " 
E (58) 21 Ind, Cas. 315; 37 B. 656; 15 Bom, In 


. 836.. 
(59) (1891) 1 M. L. J.737:2 M. I. J. 69 notes, 
(60) 26 A. 138; A. W. N. (1903) zro. > 

(61) xo C1; o Ind, Dec, (N. S.) 444. ‘ 


8 i Zu 
(62). 22 I. A, 107; 22 C.-788; 6 Sar, P. C h 
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tation Act, 1958. : The Legisiatüre.is pre- 
sumed to know not only the general prin- 
“ciples : of law, but also the construction 
' which the Courts have put.upon particular 
Statutes; where a section of an Act which 
' has received a judicial construction is re- 
enacted in the same words, such re-enact- 
ment is treated as a Legislative recognition 
of that construction: Jogendra Chandra 
Rey v. Syam Das (63); Kamini Debt v. 
Promotho Nath (64); Nogendra Mohan 
^ Rov v. Pyari Mohan Saha (65). The 
Judicial Committee in Tricomdas Cooverji 
Bhaja v. .Gopinaihji Thakur (xo), felt 
. impressed by this consideration, and 
Lord Sumner emphasised the fact that 
when the Limitation Act of 1877 was re- 
placed byethe Limitation Act of 1908, the 
language and arrangement of the relevant 
Articles were.left unaltered. In such cir- 
cumstances, no useful purpose will be served 
by an attempt to examine the foundations 
of the long series of decisions which the 
Judicial Committee found themselves bound 
to recognise. 

In answer to the contention that claims 
of ths character sound in ‘debt and not in 
damages, it may be pointed out, however, 
that the term used in Art. 115 and Art. 116 
is not damages but compensation, which 
also occurs in section 73 of the Indian Con- 
tract Act As Lord Esher observed in 
Dixon v. Calcraft (66), the expression com- 
pensation is not ordinarily used as an equi- 
valent to damages although, as remarked 
by Fry, L.J. iu Skinner's Co, v. Knight 
(67), compensation may often have to be 
measured by the same rule as damages in 
an action for the breach. The term com- 
pensation, as pointed oüt in the Oxford 
Dictionary,.signifies that which is given 
in recompense, an. equivalent rendered. 
Damages, on.the other hand, constitute 
the sum of money claimed or adjudged 


to be paid in compensation for loss or injury. 


(63) rInd.Cas.r168;36C.543:9 C. I. J. 271. 

(64) roInd.Cas.491;390C.33, 13 C. L, .]. 597. 

(65) 30 Ind. Cas. 420; 43 C. 103; 21 C. L. J. 
605; 22 C. W. N.3 


319. 
(66) (1892) 1 0. B. 458 at p 463; 61 T. J. Q.- 


B. 529; 66 s e $5 40 W. R. 598; 7 Asp. M. C. 
161: 56 J. 

(67) (iso)? ; 6. B. 542; 60 I. J. Q. B. 629; 
65 L. T. 240; 40 W. R. 57:56], P. 36. 
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sustained: the value estimated in money of 


something lost. or withheld. The term 
compensation etymologically suggests the 
image of balancing one thing against aunther, 
its primary signification is equivalence, 
and the secondary and more common mean- 
ing is something given or obtained as an 


equivalent. The derivative meaning was - 


familiar to the Roman Jurists and re-ap- 
pears in the modren Codes founded on the 
Civil Law. (Sohm, Institutes of Roman 
Law, 3rd Edition, pp. 458-463). 

The term compensation, as used .n Arts. 
115 and rr6is thus, perhaps, not sufficiently 
precise, while the technical distinction bet- 
ween debt and damages may be too refined 
for the purpose. 

We must hold that the ere of the 
Judic al Committee in Tricomdas Coov-rjt 
Bhoja v. Gopinathji Thakur (xo), though 
concerned directly with the applicability 
of Art. 110 and Art. 116 to a sut for 
arrears of rent, instituted upon a registered 
lease, must be regarded as of far-reaching 
application. We cannot ignore the principle 
which lies at the root of that decision and 
must govern the applicability of Art 116 
to cases other than those covered by Art. 
iro wherever the position may reasonably 
be maintained that the claim souglit to be 
enforced is a claim for compensation for 
‘breach of a contract in writing registered, 


We must consequently examine whether a- 


claim for exigible dower and a claim for 
deferred dower fall within this category. 

‘The nature of dower-debt was examined 
by this Court in the case of Mir Mahar Ali 
v. Amani (68), and it was ruled that, accord- 
ing to Muhammadan Law, when the heirs 
of a Muhammadan woman claim from her 
husband dower which was not due or payable 
until her death, their claim is a simple 


money claim, founded solely on the contract: 


entered into by the husband. The Limita- 
tion Act.then in force was Act XIV of 1859. 
Clause 9 of section r provided a period 
of three yeats for the institution of a suit 
brought to recover money. lent or interest 
or for the breach of any contract. Clause ro 
of section 1 provided a period of three years 
for a suit brought to recover money lent 
or interest or for the bre&ch of any contract 

68) 2B.IL.R.A.Q. J. 305; 


ir W. R. 2123 
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in a case in which there was a written en- 
gagement or contract and in which such 
engagement or contract could have been, 
but had not been registered within six months 


from the date thereof. Clause 16 of section. 


X provided a period of six years for all suits 
for which no other limitation was expressly 
provided. ‘The Court held: that the suit 
for dower was a simple suit for the breach 
of a contract, within the meaning of clauses 
9 aud ro of section I. Reference was made 
to the decisions in Shahazada Mahomed Fazz 
v. Shahazadee Oomdah Begum (69), and 
Woomatool Fatima Begum v. Meerunmun- 
nissa Khanum (70), the first had been 
cited as an authority for the posi- 
tion that a suit for dower was not founded 
on the contract, but on the withholding 
of the widow’s estate from the heirs. ‘The 
second had been relied upon to support 
the contention that the claim to recover 
the dower-debt was in essence, to enforce 
a lien upon the estate of the deceased as 
against those entitled as heirs. These dicta 
were explained away, and it was held that 
the dower, like any other debt, must be paid 
before the estate divisible among the heirs 
can be ascertained, and that the suit to 
recover the dower-debt is nothing more 
nor less than a suit to enforce a simple 
money claim founded solely on the contract 
entered into by the husband; see also Wafeah 
v. Saheeba (71); Janee Khanum v. Amatool 
Fatima (72\, Mahabubibi v. Amina (73). 
The view takenin these cases is supported 
by the observation of Sir Montague 
Smith in Ranee Khajooroonissa v. Ranee 
Ryeesoonnissa (74), namely, that prompt 
or exigible dower may be considered 
a debt always due and demandable, ahd 
certainly payable upon demand, with 


the- result that upon a clear and 
unambigious demand and refusal, a 
cause of action would accrue and. the 


Statute would begin to run. To the same 
effect is the remark of Lord Parker in Hamira 


69) 6 W. Ri rmt. 
Es 9 W. R. 318. . 
(71) 8 W. R. 307. . 
(72) 8 W. R. 51. o 
(73) ro B. H. C. Ri 430. : , 
(74). 21.4 235;24 W. R. 163; 15 B.L. R. 3¢% 
x 26 (P. €). 
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Bibi v. Zubaida Bibi (78), that. the dower 
rauks as a debt, and the right of the wife is 
no greater than that of any other unsecured 
creditorofherhusband, subjectto the reser- 
vation thatifshe lawfully, with the express 
or implied consent of the husband or his 
other heirs, obtains possession of the whole 
or part of his estate to satisfy her claim 
with the rents and issues accruing there- 
from, sheisentitledto retain such possession 
unless it is satisfied; see also -Nurunnessa 
Khanum v. Muhammad Sakru (76), and Abi 
Dhunimsa Bibi Ammal v. Muhammad 
Fathi Udini Sahib (77). In view of 
the principles expounded and applied in 
the long series of decisions which have 
now met with the approval of the Judicial, 
Committee in Tricomdas Cooverji Bhoja 
v. Gopinathji Thakur (xo), there sis thus 
no escape from the conclusion that Art. 
116 applies to suits for recovery of dowes- 
debt when there is a registered dower-deed, 
although Arts. 103 and 104 would apply 
when there is no such registered instrument. 
We are not unmindful that the contrary 
view was, without argument, assumed to be 


correct in Ful Chand Bibee v. Nawab Ali. ` 


Chowdhury: (78). The view which we are 
constrained to adopt coincides with that 
taken in the case of Aisatulla v. Danes 
Mohammad (79), which was brought to our 
notice after the arguments had been closed, 
and has been reported since then. 

The result is‘ that the decree made- 
by the District Judge is affirmed and this 
appeal is dismissed with costs. zm 

B. N. & N. H. Appeal dismissed, 

(75) 36 Ind. Cas, 87; 431. A. 294; 38 A. 581; 
25 C. L. J, 517; 14 A. L. J. 1055 ;21 © W.N. 1.. 
18 Bom. L. R. 099; 31 M. L. J. 799 20 M. L, T. 
505; 4 L. W: 602; (1916) 2 M. W.N. 5 5r; 1 P.L. We 
57; 25 C.1. J. 517 (P.C). 

(76) 56 Ind. Cas. 8; 47 C. 537; 31 C, L. J. 14; 
24 C. W. N. 335. 

(77) 44 Ind. Cas. 293; 41 M. 1026; 23,M. L. 
T. 78; (1918) M. W.N.246;35M.14.].468. |. 

(78) x Ind. Cas. 740; 36 C. 184; 9 C. L. J. 105; 
i3 C. W. N. 134. 

(79) 70 Ind, Cas. 169; 36 C. L. J. 379; (1923)4, 
LR. (C.) 152. 
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SEcoxD Civi, ApPEAL No. 36-B oF .1922. 
March 21, 1923. 
Present —Mr. Prideaux, A.J. C. 
_ GOWARDHANDAS-- APPELLANT 
versus 

WAHIDKHAN-—RESPONDENT. 
Landlord and tenant-—~Lease for specific pur- 
pose—Purpose’ not carried out——Lease, deter- 
mination of—Perpetuat lease— Lessee, death of, 


' effect of. | 

Where a lease is granted for à Specific purpose 
it'lapses. ‘automatically, ‘if the purpose is' not 
carried’ out. [p. 26, col. 1.] 

‘A perpetual jease is determined by the death of 
the lessee. ‘Therefore, a lease of land to a Company 
for ‘a ‘specific purpose, whereby the Company is 
“given: the power of holding the land as long as it 
pleasés, is determined as soon as the Company 
becomes edefurict. [p. 26, cols. 1 & 2.] 

Vaman Shripad v. Maki, 4 B. A24 i 2 Ind. Dec. 
(i. 8.) 788, rélied on. 

"Appeal against a decree of the’ Addi- 
tional . District” Judge, Akola, in Civil 
Appeal No: 265 of 1921, dated the 24th 
October 1921. 

Mr. M. Gupta, for the Appellant. 

Sir B. K. Bose and Mr. M. B. Khinkliede, 
R. B., for the Respondents. 

. JUDGMENTy—-The plaint on which this 
litigation arose states that Survey No. 
679-1, area 4 acres and 25 gunihas ‘rental 
Rs. i2 ‘of Kasba Akot, belonged 
to ore Sheikh Mantoo, son of Sheikh 

Rahim. He -leased the same to a 
Compnay called the Ginning Company, 
Akot; of ` the shop of Maraoti 
Ganesh ‘Asarkar, for the construction of 
a Ginning Factory. This lease is dated 4th 
June 1905 the lease money being Rs. 120. 
Sheikh Mantoo died about rorz and after 
his deathhis heir, his wife Chotambi, became 
the owner of the property. She sold the 
land with othér immoveable property on 
5th. March 1912 to Waheb Khan, the son 
of the present plaintiffs. Waheb Khan 
having died plaintiffs as his father 
aud mother became the owners. of the 
' field. - The Ginning Company has’ been 
dissolved and there is no Ginning Factor ry 
in the field now. The firm sold to one Mo- 
jumkhan who in turn has sold the weigh- 
; ing house and phatak ghar to defendant 
No. I and the Engineer's bungalow and 
-two fitters’ rooms to defendant No.2. These 
defendants were served with notices to 
quit but fione has done so, The plaintiffs 


‘in my name as heir. 
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ask that it may bé held that ‘defendants 
have no rights whatever to the immoveáble 
property and that they may be given 
possession and defendants should be ordered 
to remove the buildings standing on the 


-immoveable property within two months’ 
-time. 


The first rent- -note executed in favour. of 
the shop and Ginning Company is. dated 
the and August 1890. Itstates inter alia:—- 
“Out of the field within the aforesaid 
boundaries . land to the north of the road 
containing three mango trees has been given 
to you on rent for constructing a Ginning 
Factory and put in- your possession 
from this year The-period (in res- 
pect of) this field is at my will, or there is 
no necessity of fixing the period. You may, 
however, retain possession of this land as 
long as you like on an annual rent of 
Rs. 50 after the five years as stipulated 
above. As the aforesaid landis given to you 
for a period youlike, I will never ask it 
back. ' 

The followiig portions of the second rént- 
note dated 4th July 1905 are relevant :— 

“ Under the rent-note dated and August 
1890, executed by my dadi, that is, 
my father’s paternal uncle’s wife, named 
Fundabi wife of Gul Ahmad, and registered 
as serial No. 972 of 1890 on page 79 of part 
78 of book No. 1 (the land) is in ‘your pos- 
sessin for the purpose of your Ginning vind 
tory. That khata-holdér died and by order 
in Appeal No. 11 of 1904-1905 decided e 
27th January 1905 the khata is transferred 
Therefore, I have 
fixed the rent of the field. which i is given to 
you Fundabi for constructing a Ginniig 
Factory and is in your posséssion, at 
Rs. 120 per annum, end given it to you 
in order that you may keep it in your pos- 
session as long as you please.......The 
aforesaid land i is given to you after fixing 
the rent at Rs. 120 per annum. You 
should always keep this land in your pcs- 
-ession for the use of your Ginning Factory. 
I will not ask it back.” 

The case proceeded ex parie against 
the second defendant. ‘The first -deferdent 
who hag purchased | apparently tke whole 
of the plot hissa is the defendant contest- 


‘ing the defendant. Sheikh. Mantoo's owrer- 


ship over the-land wes admitted but it 


` was urged that Chotatirbi ‘is not the “Oke 
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heir but that one Sheikh Mahbub, uncle of 


Sheikh Mantoo. is also an heir and that 
his stare in the field was ‘threc-fourths. 


Chotambi could only sell her onc-fotirth : 


share to the plaintiff's piedecesso T. ‘The two 
déeds referred to above were admitted and 


it was contended that the lease was to | 


terminate at the will of the lessee. It wes 
stated that Maroti Ganesh Compeny 
sold the Factory and leasc-hold righis to 
Mojaii- Khan & Co. on 26th September 
1918 and on the next day the latter sold 
by à registered sele-dced the .leese-hold 
rights and some buildings to defendants who 
thus stepped into the shoes’ of Maroti 
Ganesh.Company, the original lessees. The 
` lease .was said to be perpetual and the 
plaintiffs could not claim to eject thé 
. defendants. 
The following ‘issues: were framed :— 
. (1) Whether. Sheikh Mahbub is related 
' to Sheikh’ Mantoo ag alleged ? If so what 
is his share in the property in suit ? 
(2) Whether the lease dated the and 
August 1890 wasin ‘perpetuity andwas to 
e Wn at the will of the, lessee ? 


a "Does mere intention on defendants’ 
part to erect a Ginning Factory in future 
bar plaintitis’ suit? 

(4) Is defendant No. 2 in possession of 
the Engineer’s Deum and Fitter's 
rooms? 

(5) What.is the effect ofthe pavment of the 
lease money by Marroti Ganesh Compnay 
deferida ant No. r's predecessor-in-title to 
plaintiff's predecessor-in-title, viz., Waheb- 
Khan? 

(6), Whetherthe buildings on the property 
in suit were constructed with the express 
permission or knowledge of the pleintiff’s 
predecessors ? If so, does it debar plaintiffs 
from suing for their removal andthe pos- 
session of the sites as alleged ? 

` (7) Whether the lease wes granted for the 
specific purpose of erecting a  Ginning 
Factory only and does the removal of the 
Ginning Factory £ give the plaintiffs a cause 
of action ? 

. (8) To ‘what relief is plaintiff entitled ? 

. The findings of the Triel Court may be 
summarised thus. Sheikh Mehbub was 

the illegitimate son of Gul Mohammad 
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and had no-sháre in- the property ' in 
‘suit. Defendant No. 2 was in possession 
of the Engineer's bungalow and Fitter’s 
rooms. ‘The field wes put in the lessces’ 
possession for erecting and working a Gin- 
ning Factory and they were enti tled' to re- 
main in possession as long as this object: 
was fulfilled. The lease was terniinable at 
‘the will. of the lessor, 2s soon as the 
‘material portion of the contract wes broken 
and es the Factory was dismantled and 
taken away the lease had come to an end 
and plaintiffs were entitled to what they 
asked. "These findings have been confirmed 
in appeal, the lower Appellate Court further 
stating that the appellants are estopped 
from denying Sheikh Mantoo's title -undex 
section 116 of the Evidence Act. 

It is here admitted that Maroti Ganesh 
is dead and that ‘the firm which ran-the 
Ginning Factory at the time of the 
lease is gone. But itis argued that. the 
lease: shows in clear and unambigious 
terms that it was a perpetual lease. It 
is stated for the appellant that the 
lease was not. a conditional ore; it was 
not essential that the Factory should be 
erected and kept on the gr@und ; that the 
purpose-for which this lease was given was 
merely mentioned with the object that 
the lessor could not object to a per manent 
structure being built on the site under 
section 108 (b) of the Transfer of Property : 
Act. Thecase of Ramanadhanv. Zemindar 
of Ramnad (1) was quoted in this connec- 
tion. ‘It was further stated that unless 
the lease contains a distinct ‘stipulation ‘of 
re-entry the lessor cannot demand it. 
The rulings quoted by the lower Appellate 
Court, ‘namely, Vaman Shripad v. Maki 


(2) * and. Rámabai Saheb Patwardhan 
v. Babaji (3) are said to be dis- 
tinguishable | because in the’ present 


leasé there is a further clause that the 
Tessor could not take „bäck; the Jand. 


"upon tlie land, then this Condition - Wes so 
vague that no Court would enforée it. . It 
js asked that, suppose the Factory hed not 
been built for four or five years, could the 


a 16 M. 407; 3 M. L.J. 185: 5 Ind. De s) 


ai 


| B. 424 ; 2 Ind. Dec. (N. $.) 7 88. 
Dry 7045 8 Iyd. Dec (Ny PIA E 
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lessor: have claimed. to het. his. land 
back? And it is stated that the. present 
appellant dees intend in the future to put 
up a small Factory. 

For the respondents it is argued that 
whether we look to the first or to thesecond 
clause, itis clear thatthepurpose ofgranting 
the lease was the erection of a Ginning 
Factory and the land could not be diverted 
to any other purpose except withthe owaer's 
consent. Express consent would be re- 
quired before that happened. The condi- 
tion on which the land was granted, namely, 
that for a Factory, was carried out and the 
Factory was worked for some years. ‘Then 
the Factory closed and the land was trans~ 
ferred to others who never thought of 
putting up a Ginning Factory until the suit 
was filed*and defendant said he was going 
todo so though it has not yet been put up. 

tis stated .thatif the land was given for a 
special purpose and not applied to that pur- 
pose the lease automatically lapsed and 
the lessor would have a right of re-entry 
and the leasehold rights would come 
to an’ end. 

It seems to me that the case has been 
rightly decideds If the first lease of 1890 was 
a perpetual lease, it is not quite clear why 
the second lease of 1905 was necessary. 
The rights of the parties are governed by 
the second lease and we must confine our 
attenton to its four corners. It seems that 
the lease was to continué as long as the 
parties agreed to it and the right seems per- 
sonal to the lessee, ‘The terms of the*second 
lease show tltat it was given for the purpose 
of erecting a Ginning Factory on the land 
leased. In fact it says so: '' You should 
always keep this land in your: possession 
for the use of your Ginning Factory. I will 
not take it back,” It also states : “ given 
it to you ix order that you may keep it in 
your possession as long as you please. ” 
It was an agreement with a particular 
Company that they should hold the land 
as long as they liked. There is authority 
for the proposition that in the case of a per- 
petual lease it is determined by the death 
of the lessee : See Vaman Shripad v. Makt 
(2). The principle enunciated in that case 
would, itseems tome, equally apply to 
a case like the present when the Compnay 
to whom the land was given for a specified 
purpose is’ defunct. I do not think that 
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the lease was a perpetual one in the 
sense that the lessees could do what 
they liked with the land and that no 
diversion of use of the land from 
the purpose for which the lease was appa- 
rently granted would give the lessor a right 
of re-entry. He had leased his land for a 
specific purpose and if that condition is 
broken it seems to me the lessor had the 
right to claim his land back. That 1s what 
has happened here. ‘There is nothing to 
show that the lease was transferable but 
the question whether if the Factory had 
been transferred plaintiff could claim pos- 
session does not arise, for as far as the 
present appellant 1s concerned the Factory 
was not transferred to him. ‘The land was 
given for the purpose of having a Factory 
on it. It has no Factory now standing 
on it and it seems to me that plaintiff is 
entitled to possession. 

For the above reasons, Y find that the 
decision of the Courts below is correct and ` 
dismiss this appeal with costs. Appellants 
to pay the respeondents' costs. ' 


NE 


Appeal dismissed, 
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:QUDXH JUDICIAL COMMISSIONER’ S 
< _ COURT. 
SECOND CIVIL APPEAL No. 314 OF 1922. 
Februcry 19, 1923. 
Present :-—~Pandit Kesnheiya Lal, J.C. 
GANGA BAKHSH SINGH AND AN- 
OTHER—PILAINTIFFS—APPELLANTS 
i versus . 
RAGHUBAR SINGH AND ANOTHER 
DEFENDANTS— RESPONDENTS. 

' Hindu Law— Joint family—-Mortgage-decree 
against father—Sons, liability of. 

In a joint Hindu family consisting of a father 
and his sons, the latter are not. precluded from 
questioning a mortgage-decree obtained against 
their father, so long as the mortgaged property 
is still in possession of the family and no adverse 
proprietary rights have sprung up by a sale held 
in execution of the decree, and the onus is on the 
mortgagee decree-holder to show that the mortgage 
was made for payment of an antecedent debt or 
for a valid family necessity. : 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 280; 44 T. A. 126; 15 A. L. J. 437; 39 A. 4373 
21 C. W. N. 698; x P. L. W. 557; x9. Bom. L. R. 
498; 26 C. L. J.1; 33 M. L. J. 14; (1917) M. W. N. 
439; 22 M. L. T. 22; 6L. W. 213 (P. C), Suraj 
Bansi Koer v. Sheo Persad: Singh, 6 I. A. 
88; 5 C. 148; 4 C. L. R. 226 4 Sar. P. C. J. x; 3 
Suth. P. C. J, 589; 2 Shome L. R. 242; 2 Ind. Dec. 
(N. s.) 705 (P. C.), Chandardeo Singh v. Mata 
Prasad, x Ind. Cas.479; 31 A. 176; 6 A. L. J. 263, 
followed. . 


Sripat Singh Dugar v. Prodyat Kumar Tagore, 
39 Ind. Cas. 252; 44 I. A. I; 15 ASIn J. 147; 32 
M. L. J. 133; (1917) M. W. N. 193; 21 C. W.N. 
442; 25 C. L. J. 220; 2x M. L. T. 222; 19 Bom. 
L. R. 290; 44 C.524 (P. C), Kalyan Singh v. 
Dharam Singh, 68 Ind. Cas. 794; 20 A. L. J. 721; 
(1922) A.I.R.(A)489, Basdeo Lal v. Mahabir, 59 
Ind. Cas. 570; 8 O L. T. 18; 23 O. C. 344; 3U. P. 
L. R. (O.) rz, Bhagbut Pershad v. Girja Koer, 
150,717; 15 I. A. 99; 5 Sar. P. C. J. 186; 12 Ind. 
Jur. 289; 7 Ind. Dec. (N. s.) 1062 (P. C), distingu- 


ished, 
Gur Narain v. Gulzari Lal, 25 Ind, Cas. 917; 
17 O. C. 318; 1 O. L. J. 503, not followed. 


Appeal against a decree of the District 
Judge, Hardoi, dated the roth August 1922 
confirming that of the Additional 
Sub-Judge, Hardoi, dated the 3rd 
December 1921. ! 


Mr. A. P. Sen, for the Appellants. 


Messrs. Niamatiwtla and Ghulam Hassan 
for Respondent No. 2. 


ORDER.—-The pldintiffs are the sons of 
Raghubar Singh, and seek to impeach certain 
mortgages effected by the latter in favour 
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of Brindaban, the contesting defendant- 

respondent. The allegation of, the plaintiff 

was, that their father was extravagant, 

and addicted to drink and debauchery, and 

that the mortgages in question were exe- 

cuted for illegal and immoral purposes. 
and for inadequate consideration and 

without any valid family necessity. 

The mortgagee, on the other hand, 

contended that the mortgages were 

made for the payment of  antece- 
dent debts and for legal necessity.’ 
He denied that the property morteaged’ 
was ancestral. The learned Subordinate 

Judge found that the property mortgaged’ 
was ancestral property, belonging 'to 

a joint family, consisting of the plaintiffs 

and their father, Raghubar Singh, and that 

the mortgages in question had nét Been: 
shown to have been made for the payment 

of antecedent debts and for family necessity: 

He, however, dismissed the claim, .holding 

thatthe plaintiffs were bound by the decree 

obtained by defendent No. 2 against their 
father, because they had failed to establish 

that the loans in question had been taken 

for illegal or immorel purposes. The 

learned District Judge on appeal upheld 

that view. : 

. 

The main question for considertion in 
this appeel is, whether the plaintiffs are pre- 
cluded by force of the decree, obtained by 
the contesting defendant-respondent against 
their father, from contesting the validity 
of the mortgages in question.’ Those mort- 
gages were made in 1906. A swt for sole 
was brought by the contesting defendant- 
respondent on foot thereof against Raghu- 
bar Singh; the father of the plaintiffs, 
end a decree was obtained on the roth 
February 1918 without the‘ plaintiffs, who 
were ‘major at the time, being made parties 
thereto. There is nothing, in the decree : 
or in the proceedings antecedent 
thereto, to show, that the suit was filed 
against Raghubar Singh as.% manager 
of the joint family, or in a representa- 
tive capacity. The main ground, on which 
the plaintiffs are sought to be made liable, 
is that, apart from the question of family 
necessity or antecedent debt, there was 
a pious obligation on the plaintiffs to pay 
the debts due by their father, which had 
matured into a decree, and that | the 


t 


` 
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entire’ interest of the family could be 
sold in satisfaction of the decree obtsined 
for the payment of that debt; eniin sup- 
port of that cont-ntion tolizure is placed 


^ on the decisions in Gur Narain v. Gulziri 
"Lal (x) end Sripat Singh Dugåř v. Pro- 


dyot Kumar Tagore (2). 


The authority of the dacision in the former 
case, so far as it lays down that a decree 
obtained against a Hindu feather, upon a 
mortgage executed by him of joint family 
property, whether or no there had beena 
sale of the ptoperty in execution of a decree, 
was binding on his sons, unless they were 
prepared to.show that the debt was con- 
tracted for an immorolor illegal purpose 
or was illusory, is somewhat sh-ken by the 
decision of theif Lordships of the Privy 
Council in Sahu Ram Chandra v. Bhup Singh 
(3) where Lord Shaw, who delivered the 
judgment of their Lordships, explained the 
circumstances, in which e mortgage of the 
family property could be eniorced aguinst 
the sons of th: mortgegor, end the equities 
which were imposed 2s enexveption to the 
general rule fur the protection of the rights 
of third parties, say, the purchasers thereof. 
who had taken thir little for onerous 
consideration and in good feith. His Lord- 
ships there obsctved :—‘‘ A petusal of the 
numerous authorities will show that where 
a joint family property has been sold 
out and out, or wiere &a'decree in exo- 
etftion of the mortgege has been gbtained 
against the, property, end lights have 
this sprung up with regard to the joint 
family estate, these rigths are not to be de- 


.feated by the members of the jyint fem.ly 


simply questioning the transaction 
entered into. by its head.” That 
the tights therein referred to are pro- 


, prietary, is clear from the reference made 


* 


(1) 25 Ind. Cas. 917; 17 O. C. 318; 1 O.L, J. 


03. p 
: 39 Ind. Cas. 252; 44 I. A. 15 15 A. L. J. 
147; 32 M. L. J. 133; (1917) M. W. N. 193; 21 C. W. 
N. 442; 25 C: L. J. 220; 21 M. L. T.:222; 19 Bom. 
L. R, 290; 44 c. 524 (P.C). : 

.(3) 39 Ind. Cas. 280; 44 I. A. 126; 15 A. 14 J; 
437; 39 A. 437; 21 C. W. N. 698; x P. L. W. 557; 
19 Bom. L. R..498; 26 C. L. J. 1; 33 M. L. J. 14;. 


(3917) M. W. N. 439; 22 M. L. T. 22; 6 L. W. 213. 


(P. C) 
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by Lord Shaw to the decision in Suraj 
Banst Kosr v. Shzo Parsıd Singh (4) which 
lays down, that where joint ancestral prop- 
erty has passed out of the joint family 
either under a conveyance executed by a 
father in consideration of an antecedent 
debt, of in orler to raise money to pay off 
an antecedent debt, or under a sale in ex- 
cution of a decree for the father’s debt 
his sons by reason of thzit duty to pay their 
fether's debts cannot recover that property, 
unless they show, that the debts were con- 
tracted for immoral purposes, and that 
the purchasers, if strangers to the suit, 
had notice that they were so contracted. 
The m-Te existence of a decree has not been 
treated as sufficient to shift th: onus 
un'ess it has yesulb:d in a sale in execution 
of the decree and the passing out of tlie 
property from the femilyinto the hands of 
a stranger, who had no notice that 
the debts represented by the decre had 
been contracted for imm ral’ purposes. 
The onis of justifying th: transaction 
by proof of valid’ f.mily necessity rests 
on the mortgagee. Infact, a passage from 
the decision of Sir John Stzn'ey in the tase 
of Chandardeo Singh v. Mata Prasad (5) 
to which their Lordships of th» Privy Council 
accorded thoir adhesion was cited to show 
that the true rule was, thatexceptin cases 
where joint ancestral property hid passed 
out of th: jointfamily, cither under a con- . 
veyance cxecut-d by the fatacr in con- 
sid. r.tion of an antecedent debt of in-urler 
to raise mon:y to pay of an antecedent 
debt, or under a sale in execution ofa 
decree for the father's debt, and in no others 
the sons were not under an obligation to 
show, that the debts, reprssented by the 
mortgege, were debts contracted for im- 
moral purposes. A decree uuless it is bind- 
ing on the sons, docs not improve the posi- 
tion of the creditor, any more than a sale, 
which a father effects in order to pay a 
debt incurred by bimself'.on the 
security of the mortgaged property. ‘The 
exception to the general rule, that no mana- 
ger, guardian or trustee can be entitled ' 


e 
(4) 61.4.88; 5 C. 148; 4 C. L. R. 226; 4 Sar, 
P.C.].1;3 Suth. P. C, J. 585; 2. Shome I, R. 
242; 2 Ind; Dec. (N. $.) 705 (P. C). rm 
(5) rind. Cas, 479; 31 4. 176; 6 A. T. J. 263, UE 


Nol. 73) INDIAN 
- GANGA BAKHSH mae vU, *RAGRUEIR SING. 


. fer his own „purposes to dispose of the estate 
whichis under his che: rge cannot be extend- 
ed, where a ‘icbility under 2 mortgage mer- 


-ges into^ 4 decrece, vn'css that decree “cen | 


- beny rule of jaw be held to be binding on 
the other members of the family, if a mort- 
. gege is not valid in so far as it purports 
‘to encumber the joint family property, 
it cenrot become 
‘tion, if, in the ebsence of the cons of the 
mortgagor, e. 
foot thereof e &geinst the mortgegor ; ‘other- 


. wise the protection intended for the junior. 


members of. the family cen-in. that wey te 
easily cirermvcuted end become illusory. 
' "The decision in Sripat Singh Dugar 
v. Prodyot Kumar Tagore (2) deals with a 
. sct of circumstances similar to those above 
described. There a sele cf certain temily 
property hed been effected in execution 
-of decrees st the father without the 
scus having been mide the parties thereto, 
but the order end notices provided for the 
sele of. the right, title cnd interest 
of the juden-cnt-debtor, after 
hed teen cutered into by the sons, end it 
wes found established, that the intention 
. wes to sell the whole property over which 
. the father hed a disposing power. The 
. decrees were those obtained for. the recovery 
. of the simple moncey-debts which were not 
shown to have becn taken for immoral of 

_ illegs! purposes. 
.À sele followed end the only question for 
. considereticn wes whether it effected to 
convey the ) 
. or the entire interest over which he had 
a -disposing power including that of his 
sons. A decree for sale obtained in en- 
. forcement of 2 mortgage does not, however, 
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stand on the same footing. If the mortgage. 


| isinvalides against the interest claimed by 
“the sons, it cannot be valid gua the interest 
_of the father in the mortgaged property. 
. A son ccn prevent his father from making 
a,moitgege ^ of the family property 
without valid necessity but he cannot 
prevent him from borrowing morey irres- 
pective of the credit obainable on the 
security of the family property for his own 


purposes of otherwise. He ccn interfére . 


ageinst the enforcement of the mortgege in 


| the same way as he cen interfere with the, 


` sale of the family property in execution of 
decree for money obtained against his father 


v just end legal considera- . 


. decree has been obtained on . 


a contest. 


tights’ of the father alone’ 
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but he cennot prevent a decree being passed 

against the father. for the money borrowed 
by him irrespective of the’ security 
affords: d by the family property. The 
decisions in Kalyan Singh v. Dharam Singh 
(6) ind Basdeo Lal v. Mahabir (7) do not 
epply, because in the former case the decree 
was a simple money decree end in the 
latter case the decrce was one for fore- 
closure, by virtue of which the property 
‘had passed out of the family end adverse 
tight hed thus sprung up which could not 
have becn displaced except by showing, 
that the debt represented by the decree was 
not one for which the sons could have been 
made Jiable. Th: decision in Bhagbut Per 
shad Singh v. Girja Koer (8) also docs not 
apply, because in that case to, the property 
in dispute had passed out of the family 
by virtue of a sale held in execution of a 
dectee. 

As observed by Lord Shaw ih Sahu Ram’ 
Chandra v. Bhup Singh (3), “the joint family 
estate in. the hands of a father, acting as 
the manager of the family, isin the position ; 
under his m':cgement he can wither obtain 
money for hisown purposes for it, nor can 

‘he obtain money for his own purposes upon 

it, To permit him to do so would enable 
him to sacrifice those rights which he, was 
bound to conserve, end this, in other words, 
would be equivalent to senctioning a plain 
and, | it might be, a deliberate breach of 
trust." The obtaining of a decree on foot 
of a mortgage, Hf invalid against the athi r, 
makes no real difference, so long as ne 
adverse ‘proprictary. rights have sprung 
up with regard to the joint femily prop- 
erty,! for the protection of which the 
exceptions have been imposed. 

The learhed Counsel for the contest- 
ing dcfendant-respondentst:.tes, that no 
evidence was produced by him, because as 
his Counsel stated in the Trial Court, the - 
onus hed been placed by that Court-on the 
plaintiffs. As the property is stillin the pos- 
session of the family, and no sale. has taken 


1 
' 


\ 
(6) i les 8 Ind. ra | 794; 20 A. L. 21; (1922) 
Pr 4 JJ. 725 (1922) 
(7 59.Ind. ‘ea, 570; 89. Is Js, 18; 23 9. C. 
344; 3 U; P. L.'R. (Ò) x 


(8) 15 C. 717: 15 I. A. 99; 5 Sar. P. C. J. 186; ES 


. Ind ur 289; 7 Ind. Dee,’ SS ji 1062 QU €)... 
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"place, the onus of proving the validity of 
the mortgage ought to have been laid on 
the contesting defendant-respondent, aud 
an opportunity should now be given to 
him of producing evidenze in disch ge 
of that burden. It will be open to th» plain- 
tiffs to produce evidence in Tebuttal 
thereof. 

The lower Appellate Court is, therfore, 
directed to determine after taking such 
relevant. evidence as the parties may 
adduce :— j 

Whether the mortgages in question 
were made for to payment of the antece- 
dent debts or for the valid family necessity 
and if so, to what extent ? 3 


Three months time will be allowed for 
a Tetutn of the finding, and ten days from 
the date of the finding will be allowed to 
the’ parties for filing objections. 


J . 
N. H. Issue remitted. 


PATNA HIGH COURT. 
4 PPEAL FROM APPELLATE DECREE No. 
A OF 1921. 
February, 12, 1923. 
Present —Mr. Justice Ross. 
RAM KISHUN MAHTO—DEFENDANT— 
APPELLANT 
" versus : 
HARIHAR MAHTON— PLAINTIFF 
— RESPONDENT. ; 

Transfer of Property Act (IV of 1882), 5. 54 
—-Sale, verbal —— Consideration, payment of—Posses- 
sion, delivery of — Registration not effected by vendor 
-— Vendee vighi of—Equity, rule of. 

A person sold a: plot of land to the defendant 
and agreed to execute a deed of sale in’ respect 
ofit. The latter paid the consideration and posses- 
sion wa? delivered: to him. The vendor failed 
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to perform his agreement and the sale was declared 
invalid for want of a registered-deed. In appeal 
the vendee contendel tuat the. vendor could not 
oust him, as he had paid the consideration and 
obtained possession: 

Held, that if the sale could not take effect as 
a sale for want of formality, it would have the 
effect of an agreement for sale with consequneces 
in equity and that, therefore, the vendee obtained 
a good title. in equity to the land in suit. 


Puchha Lal v. Kunj Behari Lal, 20 Ind. Cas. 


, 803; 18 C. W. N. 445; 19 'C. L. J. 213, Jman Chandra 


Das v. Rajani Kania Pal, 41 Ind. Cas. 850; 22 
C. W. N. 522, Maung Shwe Goh v. Maung 
Inn, 38 Ind.. Cas. 938; 44 C. 542; 21 C..W. N. 
500; 21 M. I, T. 18; 15 A. L. J. 82; (1917) M. 
W. N. 117; 32 M. L. J. 625 C. L. J. 108; 19 Bom. 
L. R. 179; 5 L. W. 532; 10 Bur. L. T. 69; 44 I. A. 
15 (P.C), relied on. 


Appeal from a decision of the Sübordinate 
Judge, Patna, dated the 17th September 


“1920, affirming that of the Munsif, Patna, 


dated the 31st October 1919. 


Mr. A. K. Rai, for the Appellant. 
Mr. N.N. Sen, for the Respondent. 


JUDGMENT.—The plaintiff alleged that 
I'15 acres of land was his vaiyatí kasht ; that 


‘one of the co-sharer landlords in execution 


of a money decree against him sold'56acres 
which was purchased by the defendant on 
the 22nd January 1915; that thereafter 
by agreement between the parties they 
cultivated the entire plot in alternate years. 
Adispute arose which led to a case under sec- 
tion 145 of the Criminal Procedure Code 
as a tesult of which the defendant came into 
possession of the whole land. The plaintiff, 
therefore, sued for a declaration of his title 
to .59 acres and for partition and separate 
. possession with: mesne profits. The defence 
was that, Rs. 150 was due to the defendant 
from the plaintiff and as the plaintiff 
could not arrange for payment of the 
money, in lieu thereof he gave 1°15 
acres to the defendant who had 
been in possession of the entire plot as an 
absolute owner in lieu of that sum- since 
the month of Jeth 1321. "The plaintiff said 
that he would execute a deed of sale on the 
decision of the dispute between him and the 
landlord. Thereafter, the defendant, ‘in 
order,to protect his purchased property, 
bought “56 acres outeof the said 1°15 acres 
at execution sale. But the entire plot has 


‘been in his possession in lieu of-:Rs. 150 by 
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verbal purchase and '56 acres has been pur- 
. Chased at auction-sale and even after the 
auction-sale the remaining '59 acres has 
been in possession of the defendant in lieu 
of Rs. r50 by verbal purchase. After the 
purchase at the auction-saleit was settled 
between the parties that out of Rs. 150 
the plaintiff would execute a deed of sale 
in respect of the remaining °59 acres for 
Rs: r00 and would return the balance of 
Rs. 50, but he had not performed his agree- 


ment, The Munsif held that the 
defence was true and that the 
defendant was put into possession 


of the entire Survey Khata No. 959 because 
the sum of Rs. 150 was due to him from the 
plaintiff on account of grain. But, although 
. he accepted the testimony of the defendant 
and his witness, he found in view of the pro- 
visions of section 54 of the Transfer of Prop- 
erty Act that there had been no valid 
transfer of the land in suit because there 
was mno, registered document and he 
gave the plaintiff a decree for partition with 
mesne ` profits. The learned Subordinate 
Judge took the sam» view of the facts and 
of the law and dismissed the appeal. The 
defendant .has now brought this second 
appeal. À 

The contention on his behalf is that this 
was not a verbal sale but a contract for sale; 
that the defendant has paid the consider- 
ation and has obtained possession and,there- 
fore, the vendor, who is in a fiduciary rela- 
tion, cannot oust him.simply because he 
has. failed to execute his part of the contract. 
It is pointed out that the defendant could sue 
for specific performance of the agreement, 
In reply, it is contended that this was not the 
defence but a verbal purchase of “56 acres 
in consideration Rs. 100 was pleaded; that 
even if it was an agreement for sale it created 


no interest in the land and the title 15 still, 


in the plaintiff who can sue in ejectment; 
and, further, that even if the doctrine of part 
performance is accepted, the facts preclude 
its application ‘in the present case because 
it is admitted that the agreement was sub- 
sequent to the auction-purchase and the 
defendaut had been iu possession from be- 
fore the auction-purchase and heis, therefore, 
unable to show any act unequivocally re- 
ferable to the agreament. It seems to me 
to. be. immaterial whether the trausaciion 
is described a: sale by parol or an agreement 
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for sale. Tf the.sale cannot take effect as 
a sale for want of formality, it would have 
the effect of an agreement for sale with its 
consequences in equity. Now, the question 
is whether as a result of the agreement for 
sale of the entire plot in consideration of 
an advance already made, ‘followed by 
possession; the defendant obtained a good 
title in equity to the land in suit. If he 
did, then the subsequent auction purchase of 
a portion of the land the later agreement, 
the effect of which in substance was that the 
plaintiff should re-pay Rs. 5o to.the defendant 
would not affect that title. The ques- 
tion in this suit is not as to the legal conse- 
quences, if any,of the later agreement, andthe 
findings of fact of the Courts below relate 
to the original contract. The plaintiff relies 
on section 54 of the Transfer of Property 
Áct which enacts that a contract for sale 
of immoveable property does not of itself 
create any interest in or charge on stich . 
“Property. Now tbe effect of this section 
has been considered in a number of cases: 
Bapu Apaji Potdar v. Kashinath Sadoba 
Gulmire (1), Venkatesh Damodar Mokash v. 
Mallappa Bhimappa Chikkalki (2), Puchha 
Lal v. Kunj Behary Lal (3). In Jnan Chandra 
Das v. Rajani Kanta Pal $4) it was held 
that the view taken in the last megtioned 
decision was not overruled by the Privy- 
‘Council in Maung Shwe Goh v. Maung Inn 
(5). The contrary view was taken in Lal- 
chand v. Lakshman .(6) and by the 
Full Bench ef the Madras High Court 
in Kurri Veerareddi v. Kurri Bapireddi.(7). 
In this” state of the authorities this Court 
will follow the decisions of “the Calcutta 
High Court where the equitable doctrine of 
part performance has been clearly recognised. 
That the facts come within the doctrine 
is clear. There was payment of money 
by the defendant to the plaintiff, or what 


(1) 39 Ind. Cas. 103; 41 B. 438; 19 Bom. |. 
R 


. 100. 
(2) 66 Ind. Cas, 868; 24 Bom. L. R. 242;.46 
R. 722; (1922) A. I. Re (B.) 9. A ; 

(3) 20 Ind. Cas. 803; 18 C. W, N. 445.19: C. 

IL. J. 213. : 

4) 4r Ind. Cas. 850722 C. W. N. 522. 

8 38 Ind. Cas. 938; 44 © 542; 21 C. W. N. 
500; 21 M. L. T. 18; 15 A. L. J. 82; (1917) M. W. 
N. 117; 32 M. L..J. 6; 25 C. T. J. 108; 19 Bom. 
L. R. 179; 5 L. W. 532; 10 Bur. L. T. 69; 44 .1. A, 
-15 (P. C). ; 

$ 9 28 B. 466; 6 Bom. L. R. 510. i 
7) 29 M. 336; 1 M. L. T. 153; 16 M. Ja J. 395, 
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comes to the-same thing,'an acknowledgs 


.ment of a debt owed by the plaintiff to the 
defendant, in lieu of which the possession 
cf land was transferred under an agree- 
ment for sale. This satisfies the test laid 
down by Grant, Master of the Rolls, in 
Frame v. Dawson (8) that the act must be 
an act,. unequivocally referring to, and 
resulting from, the agreement, and such that 
‘the party would suffer an injury amount- 
-ing to fraud, by the refusal to execute that 
agreement; His Lordship observed “the 
principle of the cases is, that the act must 
be of such a nature, that, if stated; it would 
_of itself infer the existence of some agree- 
ment; and then parol eivdence is admitted; 
to show, what the agreement is." In’ view 
‘of these printiples,I hold that the defendant 
“has a good title to the land in suit and the 
appeal thust be decreed with costs and the 
- decrees ‘of the Courts below set aside and 
the suit dismissed with costs throughout. 
N. K.. Appeal dismissed, 
,Q (1807) 14 Ves; 386;.9 R.R.304; 33 E.R. 
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"s 1922. Y . . 
° .. March 12, 1923... . 
- *'Presenf]:;— Mr. Kotval, A.J^C. |. 
. BABOOJI-—A?PLICANT-—AÀPPELLANT 
] 4 vEFSMS . . 
- RAMGOPAL AND ANOTHER—NON- _ 
APPLICANT?—RESPONDENTS. 
Civil Procedure Code (ActV of YooB), O. 
AX XIV, r.' 3—Final,decree, application for— 
Notice to <judgment-debtor, necessity of. ; 
Notice to the judgment-debtor is not prescribed 
by law before making a decree final on the applica- 
© tion of the decree-holder, but in practice it is. givet 
:on the ptinciple that it is just and proper to hear 
the opposite. party. , Tp. 32, col.'2; p.35, col, x.]'. 
- '4 Where a notice of an application by a decree- 
holder to make his'decreé final is duly-served on 
the judgment-debtor but he fails to appear.to show 
cause on the date fixed 'for the heating, it, may be 
reasonably inferred that he has. nothing to. say 
in answer to the application. . If the first applica- 
tion is snbsequently- dismissed ih” default and the 
. decree-holder applies again; a second notice is not 
sequired under the “circumstances. [p. 33, col. 1.] 
^ d e. a oto nee EE PN . eer 
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CASES. [nes 
` Appeal from ‘a ‘decree in Civil Suit 
No. 42 of 1919, in the Court of the Sub- 
Judge, Morsi, decided on the27th Febrüaty . 
1922. x PX l 
Mr. S. C. Dutta Chowdhury, for the 
Appellant. : 

Mr. P. C. Dutt. for the Respondents. ' 
: JUDGMENT.—A preliminary, decree ‘for 
foreclosure’ was passed against theidefend- 
ant-appellant Babooji on the oth April 
1920. An application for a final decrée was 
made by the plaintiffs on the 15th January 
Notice of this application was ser- 
ved, on Babooji on the 25th February 1921. 
On the gth March roar the date fixed for 
hearing this application both parties were 
absent and the application was dismissed. 
On the 21st April 1921 a second application 
for a final decree was made. Notice of this 
application was affixed to Babooji's house 
on the 14th July 1921. The Mazkuri’s 
report states that as Babooji was found on 





'enquiry to have gone to Pandharpur the 


notice was affixed to his House. An- ex 
parte final decree was then passed against 
Bakooji. Babooji applied to have the 
ex parte final decree set aside on the ground - 
that notice of neither application was ser- 
ved: on him. The lower Court has held 
that, as notice of the first application was 
‘duly served, notice of the second applica- . 
‘tion was not necessary. It has refused 


: to set aside the ex parte decree. ‘Babooji . 


appeals. . f 

I agree with the lower Court in“ holding | 
that notice of the first application fixed for 
hearing on the roth March 1921 was duly 
served on.the defendant-appellant, Babooji. 
The endorsement on thenotice and the evi-. 
dence of P,W.No.r sufficiently proves this. 
‘The appellant refused.to sign the acknow- 
ledgment and the notice was, therefore, 
affixed to his house. .This.application was, 


.however, dismissed in default as neither 


‘party was present. The service of notice 
of the second application does not appear 
to have. been in -accordance with the 
provision of the Civil Procedure Code for 


though.a copy of the notice was affixed to 


the appellant's house on the ground: that 
he was absent from the village it seems that 
no due or reasonable diligence was used to 
find him. | ; ` 

‘Notice to the judgment-debtor is not pre- 


scribed by law before making a decree final 


aJ v 
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on the application of the decree-holder but 
in Practice it is given on the principle that 


it is just and proper to hear the opposite - 


party. In the present case the principle 
audi alieram partem did not, in my opinion, 
require a notice of the second application. 
Notice of the first application was duly 
served and the appellant failed to appear 
to show cause on the day fixed for hearing. 
It may, therefore, .be reasonably ‘inferred 
that he had nothing to say and there was 
nothing for the Court to hear from him. 
A second notice under such circumstances 
was not required. I do not, thérefore, think 
that the fact that the second notice was not 
duly served is a ground for setting aside the 
ex parte dercrec. 

The order of the lower Court refusing 
to set. aside the decree is correct. ‘he 
appeal is dismissed with costs. Pleader’s 
fee Rs. 30. 


N. K. Appeal dismissed. 


LAHORE HIGH COURT. 
. Civi, REVISION PETITION NO. 295 OF 1922. 
February 10, 1923. 
Present — Mi. Justice LeRossignol. 
BIR SÉN-—PLAINTIFF—PETITIONER 
. versus 
RAJA RAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 48, 
49—Provincial Small Cause Courts Act (IX of 
1887)! Sch. TI, Art. 35 (ii)-—Suit to recover comm 
pensation for trees -wrongfully cut and removed— 
Small Cause Court, jurisdiction of — Limitation. 

Defendant sold certain standing trees to the 
plaintiff which were to be cut and removed by the 
latter. Subsequently, the defendant'sold the land 
té a third:person, who bold the trees which were 
cut "and removed by. the pürchasers. ‘Plaintiff 
sued to recover ‘the ‘trees of conipensation for 
them 
'H zid, q (1) ‘that the suit fell within the purview 
of Arte. 35 ' (ii): of-Schédule TI; tô the Provincial 
Small. Cause: Court$ Act, and was, ‘therefore, not 
cognisable by a Court of Small Causes; ' 

(2) that’ thé suit was governed by Art. 48 - or 
Art. 49 of SchedileT to the Limitation ‘Acts and 
that limitation Begên to run from’ the date’ on 
which. the trees y were geut and mie pproprieta 
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Petition, under section 44 of Act VI of 
1918, for revision of the decree of the District 
Judge, Karnal, dated the oth January 
1922, affirming that of the Munsif, First 
Class, Karnal, dated, the 4th February 
Ls 

Shamaty Chand, for the Petitioner. 

M Sagar Chand, for the Respond- 
ents. 

JUDGMENT.—The principal defendant 
sold standing trees to plaintiff by registered 
deed for Rs. 200 and. the covenant was 
that plaintiff should be at liberty to cut 
them and remove the timber within one 


. year. 


This sale was in 19%5 but plaintiff. did not 
cut within the year. Meanwhile, the land 
had been sold and was pre- empted and the 
pre-emptor sold the“trees to third parsons 
on xath July 1917. These persons cut 
the trees and the plaintiff in 1920 sued for 
possession of the tiniber, or R$. 400. 

The lower Appellate Court has held the 
suit to be barred by time and has dismissed 
it applying Art. 62 of the Limitation Act. 

The suit was for recovery of the timber 
or for compensation, and the act complained 
of is said to have been wrongful, so uen 
Art. 48 or 49 applied, and*the suit, if 
brought within 3 years of the cutting and : 
misappropriation of. the trees, . was within, 
time. | 
The sale was a sale of standing trees which 
were to be cut and, converted into timber. ` 
This was a sale of moveable property. 

The plaintif, however, has produced. evi-* 
dence that his servants were prevented" 
from cutting the” trees four years’ before. 
suit, so that the suit was too late, if ‘Art, 
48 or 49 apply. 

I think Art. 48 or Art. 49 does apply 
for plaintiff does allege a trausfer to him, 
then a wrongful transfer to third parties 
and he prays for delivery -of the'timber 
or compensation. The suit appears to be 
time-barred. 

As it falls under Art. -35 (ii), of the 
Second Schedule of the Provincial Small 
Cause Courts Act, as amended by Act VI 
of 1914, it was excluded from the cognisance 
of a Court of Small Causes, and the. appeal 
lay to the Distr ct Court. 

On the merits, too, plaintiff has not.much 
to complain about, his timber occupied the ' 
land for-several years, and it. might well be 
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held that time was of the essence o: the 
contract, é 
I dismiss the petition with costs. 
Z. K. Petition dismissed. 


LAHORE HIGH COURT.. 
Civin Revision Perros No. 905 
OF 1922, 

. March 27, 1923. 
Present :--Mr. Justice Scott-Smith. 

NIHALA AND OTHERS—DEFENDANTS— 

i PETITIONERS 
TE VEYSUS 
KHAZAN SINGH—Praintirr— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. V, 
Y. 17—Service of summons—Subsiituled service, 
when to be made—Jlix parte decrees, application to 
‘set aside—Limitation—Burden of proof —Limi- 
tation Act (I X of 1908), Sch. I, Art. 164. 

The mere temporary absence of the defendant 
from his housédoes not justify the serving officer 
in affixing a copy of the summons on the door 
of his house, Before that can be done all due 


Bu reasonable diligence to find him must be 
used, 

Defendant, against whom an ex parte decree 
had been passed applied to set it aside. The ap- 
plication was made on the 37th day after the decree 
had been passed. The defendant led evidence to 
Show that a summons was never sent to be served 

' on him and there was no rebuttal: ! 

. Held, that under the circumstances the onus 
was upon the plaintiff to show that the defendaut 
had knowledge of the decree more than thirty 
days before the date of his application. 


Petition, under section 25 of Act IX of 
1887, for revision of a decree of the Munsif, 
exercisihg the . powers of a Judge, Small 
Cause Court, Hoshiarpur, dated the 7th 
January 1922. ' 

Mr. Sagar\Chand, for the Petitioners. 

Mr. Cooper, for the Respondent. 

JUDGMENT.—-In my opinion the summons 
was not .duly served upon the defendant. 
Mere temporary absence of the defendant 
does not justify the serving officer in affixing 
a copyof the summons on the door of his 
house. Before that can be done all due 
and reasonable diligence to find bim must be 
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GOUR KRISHNA SIRCAR V. NILMADHAB SAHA; 
used, and 1t cannof be said that this was 
done in the present case. The defendant: 
led evidence to show that a summons was 
never sent to be served on him and there is 
no rebuttal. He made his application on 
the 37th day after the ex parte decree was 
passed, and, under the circumstances, I 
consider the onus was upon plaintiff to 
show that defendant had knowledge of 
the decree more than 30 days before. date 
of his. application. 

I allow the revision and, setiing aside 
the ex parte decree, remand the case for 
re-trial on merits. ; 

Costs in this Court to follow the event. 

Z. K. Revision allowed, 
Decree set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 218 
OF I9IQ. 

August 16, 1922. 

Present -—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. 
GOUR KRISHNA SIRCAR AND ANOTHER 
—DEFENDANTS—APPELLANTS 

si versus 
NILMADHAB SAHA AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
application for— 
appesi filing of, effect of—Procedure, 

If an application for review is made in 
time and before an appeal has been 
the Judge is not prevente from procee upon 
the application for review by the subsequent 
presentation of an appeal, That power exists 
so long as the appeal is not heard, because once the 
appeal is heard, the decree on appeal is the final 
decree in the case, ang the application for review 
of judgment of the Court of first instanee can 
no longer be prosecuted. On the other hani, 


proper 
referred, 


D 
er st 
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GOUR KRISHNA SIRCAR V. NILMADHAB SAHA, 


if the application for reyiew is successful and the 
judgment is vacated, the appeal directed against 
that judgment can no longer proceed. When 
a final decree is made after the review has been 
admitted that decree is, however, liable to be 
challenged in accordance with law. [p. 37, col. 2; 
p. 38, col. r.] A 

Birjbasi Lal v. Salig Ram, 14 Ind. Cas, 472; 
34 A. 282; 9 A. L. J. 183, Kankaiya Lal v. Baldeo 
Prasad, 28 A. 240; A. W. N. (1905) 265, Vadilal 
v. Fulchand, 30 B. 56; 7 Bom. L. R. 664, Nanhe 
v. Mangat Rai, 20 Ind. Cas. ,647, Arayalpurath 
v. Cheekiladen Ahmad, 2 Ind. Cas. 204 Gour 
Sundar Bhoumik v. Rakhal Raj Bhoumik, 34 
Ind. Cas. 592; 27 C. L. J. 326; 20 C. W. N. 1165, 
Maksud Mali wv. Secretary of State, 9 Ind. Cas. 
532, Pyari Mohan Kundu v. Kalu Khan, 41 
Ind. Cas. 497; 44 C. 1011 and Bhurrut Chunder 
Mojoomdar v. Ram Gunga Sein, B. L. R. Sup. 
Vol. 362; 5 W. R. 59, relied on. 

The Court is competent to determine whether 
when a review is granted the case should be re- 
opened in part or in its entirety. When, however, 
on the grant of an application for review, no reserva- 
tion is made, it may fairly be assumed that the 
entire case is intended to be re-opened. [p. 37, col, 2.] 

Gour Sundar Bhoumik v. Rakhal Raj Bhoumik, 
34 Ind. Cas. 592; 27 C. L. J. 326; 20 C. W. NY 
1165, Bhubaneshwari Koer v.  4jodhya Singh, 
rr Ind. Cas. 102; 15 C. L. J. 339, Sadar-ud-Din 
v. Ehram-ud-Din, 20 Ind. Cas. 670; 19 C. L. J. 


. 225; 18 C. W. N. 22 and Janaki Nath v. Prabhasini 


Dasi, 30 Ind. Cas. 898; 19 C. W. N. 1077; 22 C. 
L. J. 99; 43 C. 178, relied on. 

A review proceeding ordinarily commences 
with an ex parie application. The Court may 
then, either reject the application at once, or may 
grant a Rule calling on the other side to show 
cause why the review should not be granted. In 
the second stage, the Rule may be either admitted 
or rejected and it is obvious that the hearing 
of this Rule may involve to some extent an investi- 
gation iuto the merits, If the Rule is discharged, 
then-thecase ends, If, on the other hand, the Rule 


is made absolute, then the third stage is reached; - 


the case is re-heard on the merits and may result 
in a repetition of the former decree or in some 
variation of it. Though in one aspect the result is 
the same whether the Rule be discharged or on the 
re-hearing the original decree be repeated, in law 
there is a material difference, for, in the latter 
case, the whole matter having been re-opened, 
there is a fresh decree;in the former case the 
parties are relegated to and still rest on the old 
decree. Consequently, the order appropriate to 


‘a discharge of the Rule is the rejection of the appli- 


cation, an order so made terminates the second 
stage of the proceedings and there is no third 


stage for the re-hearing of the case. [p. 36, col. 2.] - 
Vadilal v. Fulchand, 30 B. 56; 7 Bom. L. R. ` 


664 and Nanke v. Mangat Rai, 20 Ind. Cas. 647, 
relied on. 


Where an application for review is ‘presented 
under O. XLVII, r. 5, of the Civil Procedure Code, 
in respect of a decree made by two Judges, if one 
of them isjabsent from the Court, the rergaining 
Judge may,deal with the matter in the first two 
stages, aS mentioned above but not 


(pe 375 col. z.]. . $ 


in the third. 


Appeal against the decree of the District 
Judgé, Nadia, reversing the decree of 
the Revenue Officer, Krishnagar, dated 
the 14th December 1916. i 

Babu Mahendra Nath: Roy (with him 
Babu Baranas! Basi Mukerjee), for the 
Appellants :—The defendants are the appel- 
lants. The appeal arises out of proceedings 
under section 105 of the Bengal Tenancy Act. 
The question is, whether a tenure which 
has been sub-divided, upon proof of pay- 
ment of uniform rent for 20 years, the 
presumption under section 50 of the Beng- 
al Tenancy Act would arise. But there 
is an initial difficulty in the present appeal, 
which is this. After the judgment of the 
Special Judge we applied for a review. 
Then we filed the present appeal, Mean- 
while, the review application was granted 
and the original judgment was ‘modified 
to the extent of the assessment of rent. 
A new decree has since been drawn up. 

"os 

Babu Ram Chandra Mazumdar (with him 
Babu Amarendra Nath Bose), for the Re- 
spondent :—I submit that as soon as the ap- 
plication for review was granted the decree 
was vacated, The decree passed on review 
would be'a new decree even though the 
original decree may be modified as to a 
portion, In this case the whole appeal 
was reviewed." See Birjbast Lal v. ` Sa- 
lig Ram‘(t)and Kanhaiya Lal v. Baldeo 
Prasad. (2). 


` [MooKERJEE, ].—If an appeal is re-opened 
ii part does that mean that the entire 
appeal is re-opened ?] . ‘ 

Not necessarily. ‘That is also 
templated by the Legislature. 

{[MooKRRJEE, J.—Would there then be 
two decrees ?] 

The decree on review . would be final 
and appealable. There would be two decrees 
if they are separable. In this particular 
case, the whole case was re-opened. There- 
fore, I would contend that the present 
appeal is infructuous. . " 


con~ 


Babu Mahendra Nath Roy in reply :—_ 
There was no proper re-hearing at all. 
On my presenting the application, notice; 


` (1) r4 Ind, Ces. 472; 34 A. 282; 9 A. Je, 
183. : 
à. 28 A. 240; A. W. N. (1905) 265. í ia 
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was served on the other side. He did not 
say that the application was granted. 
On the otherside appearing the application 
was heard and the judgment. was reserved. 
Then followed the judgment. The Judge 
did not follow the proper procedure. I 
submit , without granting my application 
for review. the previous:decree was not va- 
cated. He has made a decree which be- 
ing without jurisdiction is a nullity, I 
would ask permission to ‘file an appeal 
from the decree on review. The new decree 
was signed on 25th April 1916. The pre- 
sent appeal was admitted under O. XLI, 
r. II, Civil.Procedure Code, on 81h May 
1919 

JUDGMENT. —This is an appeal by the 
tenants- defendants in a proceeding insti- 
tuted by the landlords-respondents under 
section, Ie5 of the Bengal ‘Tenancy Act 
for the settlement of fair and equitable 
rent in respect of the lands in their pos- 
session. 

An ‘objection has been taken by the 


respondents on the ground thatthe appeal 


has ,become infructuous, as the decree 
which is assailed has been vacated by the 
lower Appellate Court’ as the result of an 
application for geview of judgment presented 
by the tenants. It appears that the judg- 


ment of tke lower Appellate Court was. 


pronounced on the, 6th May 1918. On 


the 18th July 1918 . the tenants made an, 


application for review of judgment. The 
Court thereupon directed * ‘notice to be 
scrved on the landlords as "required - by 


O: XLVI, r. (2) (a), Civil Procedure Code. On’ 


tke r4th November 1918;. during the pend- 
ency of the application for review of judg- 
ment, the tenants lodged in this Court 
the appeal now before us, which is directed 
against the decree of the lower Appellate 
Court made in pursuance: of the judgment 
of the 6th, May - 1918. The application 
for review was heard: by the lower Appel- 
` Jate Court, in the presence of the tenants 
and landlords, on the 2nd April 1919, 
aud judgmen€ was reserved. On the 5th 
April 1919, the review was granted in 
part and the decree originally made was 
modified. -&' new decree was then drawn 
up and was signed by the Judge on the 
20th April 1919, The 
this Covit, which had teén adjourned‘ from 
time to time, was thereafter heard under 


appeal lodged in. 


O. XLI,r. Ir of the Givil Procedure Code on 
the 8th May 1919. and notices were directed 
to issue on the landlords-respondents. The 
appeal has. now been placed before us 
for final disposal. The respondents urged 
that, in these circumstances, the decree madé 
by the lower- Appellate Court on the basis 
of the judgment of the 6th. May 1918 
inust bé deemed to have been vacatéd 
when the application for review was granted 
on thc 5th April r9r9 -and that the appeal 
has consequently become abortive. In 
support of this: position . reliance has been 
placed upon^the decisions in Kanhaiya 
Lal v. Baldeo Prasad (2) and Birjbasi Lal 
v. Sahg Ram (x) - 

The ‘procedure adopted in the dower 
Appellate. Court seems to indicate that 
the various stages through which an ap- 
plication for.review may pass was, perhaps, 
xot clearly appreciated. The ' matter 
commences, ordinarily, as is clear from 
O. XLVII of the Civil Procedure 


Code, with. an ex parie application, 
The Court then “may either | reject 
the application at once or may grant 


a Rule calling on the other side 
to show catise why the review s should not 
be: granted," In the second : stage, tke. 
Rule may cither be admitted or rejected, 
and it is obvious that the hearing of this 
Rule may involve to some extent an investi: 
gation into the’ merits. If the Rule is dis- 
charged,, then the case ends. If, on the 
other. hand, the Rule is made absolute, 
then the third stage is reached; the' càse 
is 1e-heard | ‘on ihe merits and may result. 
in a “repetition of. the. former decree or in 
some variation. of it. Though, in, one. 
aspect, the result, is the same, whether 
the Rulé be discharged or on the re-hearing 
the original decree be repeated, in law 
there is a- material difference, for, in 
the latter case, the whole matter hàving 
been ` re“ ‘opened, there, is a fresh decree: 
in.the.former case, the parties are relegated 
to and still rest on the old decree. Con- 


‘sequently, the order appropriate” to a dis- 


charge of the. Rule is the rejection of the:' 
application; an order so made terminates 
the second stage of the ,proceedings, and‘ 
there.is no. third stage for the re-heaiing: 
of the case.” This analysis of:the succes- 
sive stages of, a proceeding. for review -of. - 
judgment, which was given by Sir Law: 
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rence Jenkins, C. J. in Vadilal v. Ful- 
chand (3) and was adopted by Sir Henry 
Richards, C. J., in Nanhe v. Mangat Rat (4) 
is offuündameatal importance. The failure 
to recognise the distinction between 
the second and third stages has, as appears 
from the cases in the books, led to the 
embarrasment of litigants in many ins- 
tances. ‘This has happened’ specially in 
the class of cases contemplated in O.XLVII, 
r. 5, where an application for review is 
presented in respect of a decree made by 
two Judges; if one of them is absent from 
the Court, the remaining Judge may deal 
with the matter in the first two stages but 
notin the third. An illustration is afford- 
ed by the case of Hari Charan Saha 
v. Baran Khan (5). There an appeal from 
appellate decree was heard in the first 
instance by Mitra and Carmduff, J.J. 
After the retirement of Mitra, J., the re- 
spondent who had been wisuccessful, applied 
for review of judgment. This application 
was heard by Carnduff, J., alone, who direcfed 
a Rule to issue. The Rule was heard and 
made absolute, and the review was ad- 
mitted. Carnduff, J., then .proceeded to 
re-hear the appeal and repeated the de- 
cision he had previously passed in con- 
currence with Mitra, J. The respondent 
preferred an appeal against the decision of 
Carnduff, J., and urged that he had no juris- 
diction to re-hear the appeal, that as soon 
as the review was admitted, the original 
decree was in law vacated, and that there- 
upon the appeal stood revived, to be heard 
only by the Division Bench authorised to 
deal with that description of cases by the 
Chief Justice. This contention was up- 
held by Jenkins, C. J., and the restored 
appeal was re-heard by a Special Bench 
constituted for the purpose. The error 
thus rectified had its parallel in the cases 
of Arayalpurath | v. Checkiladen Ahmad 
(6) and Gour Sundar Bhowmik v. Rakhal 
Raj Bhoumik (7), but was avoided in 
Maksud Mahi v. Secretary of State (8). 


(3) 30 B. 56;7 Bom. L. R. 664. 
(4) 20 Cas. 647. 
(5) 25 Ind. Cas. 993; 4* C. 746. 
(6) 2 Ind. Cas. 204. f 
(7) 34 Ind. Cas. 592; 27 C. IL. J. 326; 20 C. 
.W. N. 1165. 
(8) 9 Ind. Ces. 332. 


' — * INDIAN CASES, T 
GOUR KRISHNA SIRCAR V. NILMADHAB SAEA. 4 


These decisions are authorities for the pro- 
position that, when the application for re- 
view is granted, the decree previously made 


-is vacated. We are not now concerned with 


the question whether when the application 
for review is granted the decree is vacated 
in its entirety or only in part. The de- 
cisions in Bhubaneshwart Koer vw. Ajo- 
dhya Singh (9), Sadar-ud-din wv. Ekram- 
ud-din (xo), Janaki Nath v. Prabhasine 
Dast (i) and Gour Sundar Bhowmik v. 
Rakhal Raj Bhoumik (7) ' indicate that 
the Court is competent to determine whe- 
ther when a review is granted, the case 
should be re-opened in part or in its entire- 
ty, and that the view cannot be support- 
ed on principle that whenever an applica- 
tion for review is granted, the efitire case 
must of necessity be re-opened and re- 


‘considered. When, however, oa the grant 


of an application for review, no reserya- 
tion is made, it may fairly be assumed 
that the entire case is intended to be re- 


opened. 4 
The principle ' recognised in these 
cases justifies the ' view adopted by 


Sir John Stanley,’ C. Je in Kanhaiya 
Lal v. Baldeo Prasad (2), that when 
an application for review has been 
granted, the original decree , ceases 
to exist, with the consequence that an 
appeal preferred against that decree can 
no longer be prosecuted. This view is 
identical with that adopted by Sir John 
Edge, C. J. In Kuar Sen v. Ganga Ram (12) 
and was subsequently approved in: Birj- 
basi Lal v. Salig Ram (x) and Chenna 
Reddi v. Pedda Obi Reddt (13). It was 
pointed out in Pyart Mohan Kundu v. 
Kalu Khan (14), where reference is made 
to the decision of the Full Beach in 
Bhurrut Chunder Mojoomdar v. Ram Gunga 
Sein (15), that if a review be applied for 


(9) ix Ind. Cas. roz; 15 C. I. J. 339. 

(xo) 20 Ind. Cas. 670; 19 C. L. J. 325; 18 C. W. 
N. 22. ‘ " 

(11) 30 Ind. Cas. 898; 19 C. W. N. 1077; 22 C. 


E urs 
(13) 2 Ind. Cas. 802; 32 M. 416;6 M. L. T. 


LJ 
C. TOLI, , 


^ 
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in proper time:and before an appeal has 
been preferred, the Judge is not prevented 
from proceeding upon the application for 
review by the subsequent presentation of 
an appeal. That power exists so long as 
the appeal is not heard, because once the 
appeal is heard the' decree on appeal 
is the: final decree in the case, and 
the application for review of judgment 
of the Court of first instance can 
no longer be prosecuted. On the other 
hand, if the application for review is suc- 
cessful and the judgment is vacated the 
appeal directed against that judgment can 
no longer proceed. When a final decree 
is made after the review has been admitted, 
that degree is, however, liable to be 
challenged in accordance with law. 

What then is the position of the parties 
tested in the light of these principles? 
An application for review was presented 
to thé Judge. The- application was not 
summarily rejected, but notice was or- 
dered to issue upon the opposite party. 
The application was then heard and the re 
view granted, though no separate order 
appears to Imve been recorded at this 
stage. The Court forthwith proceeded 
to  re-consider the .case onthe merits 
and reserved judgment. The judgment 
subsequently delivered states at the outset 
that the review had beey granted on the 
ground (I) that in calculating the rent 
payable by the tenure-holder, no allow- 
ance had been made for profits dnd cost 
of collection as required by section 7 of 
the Bengal Tenancy Act, and (2) that the 
enhancement, which had worked out to 
about sever times the original tental was 
not fair and equitable. The Judge next pro- 
ceeds to discuss these points which are de- 
cided in favour of the tenants. He then 
deals with the contention that the rent 
was not enhanceable at all, as by virtue 
of the presumption embodied in section 
so of the Bengal Tenancy Act, the tenure 
must be deemed to have existed from before 
the time of the Permanent Settlement. 
He overrules this contention and then makes 
an order for "modification of the decrees 
as noted above," A decree was in pur- 
stance.of this order drawn up in modifi- 
cation of,the decree previously made. 

Three points now require to be entphasis- 

ed. In the first place, when the Judge 


decided to grant the application for 
review, he should have recorded an order to 
that effect, and a note thereof: should have 
been made in the register under O. XLVI, 
r. 85 the order should have stated clearly 
whether the decree was vacated in its 
entirety or not. In the second place, the 
decree in the present case must have been 
set aside in its entirety, though the judg- 
ment states that the review was granted 
‘on two specified grounds. There were 
two points in controversy, namely, first, 
whether the rent of the tenure was enhance- 
able and secondly, if enhanceable, how 
should fair and equitable rent be assessed. 
Though the ground for granting the review 
as specified in the judgment, relates only 
to the second of these points, it is clear that 
the first question also was re-investigated. 
Such re-consideration would be permissi- 
ble only if the original decision had been 
vacated in its entirety. In the third place, 
the judgment concludes with an order for 
modification of the decree, and this langu- 
age is reproduced in the decree subse- 
quently drawn up. But, plainly, there 
was no decree to modify. The origina! 
decree had ceased to exist as the result 
of the decision of the Judge to grant the 
application for review. The appeal was, ' 
in fact, restored and re-opened, and if 
the Judge arrived at a conclusion different 
from what he had reached at the original 
hearing, the decree made was a new decree. 
Indeed, as pointed out by Sir Lawrence 
Jenkins, C. J., in Vadilal v. Fulchand 
(3), even if the Judge had adhered to his 
former opinion, the final decree after review 
would have been a new decree. We are 
consequently of opinion that the decree 


. made by the lower Appellate Court on the 


basis of the judgment dated the 6th May 
1918 was vacated when the application for 
review was granted on the 2nd April 1919, 
and that the decree prepared on the 29th 
April” 1919 pursuant to the judgment 
delivered on the 5th April rọrọ was 
a new decree. The appeal now before us 
has thus become infructuous and must 
be dismissed with costs on'that ground. : 


The Hearing fee will be assessed at 
one gold mohur, 
B,N.& N.K. 


Appeal dismissed. 
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co 


SECOND CIVIL APPEAL, No. 324-B OF 1921. 
December 14, 1922. 
Present--—Mr. Kotwal, A. J. C. 
SHRIRAM MOTI RAM—PLAINTIEF 
-—APPELLANT 
VEFSUS 
SHAIKH AHMAD AND OTHERS— 
— DEPENDANTS— RESPONDENTS. 

Tort—Report by Municipal Sub-Commitles— 
Privileged communication—Defamation. 

A report made to the Chairman by members 
of a Sub-Committee of a Municipality in discharge 
of their duty and on a subject in which they are 
interested as members, is privileged and no action 
for damages for defamation would lie unless 
malice was proved against the members. 


Appeal from the decree of the District 
Judge, East Berar, dated the 30th August 
1921, in Civil Appeal No. 86 of 1921. 

Mr. G. L. Subhedar,for the Appellants. 

Mr. R. R. Jaiwant, for the Respondents. 


JUDGMENT.—The defamatory -state- 
ments complained of are contained in Exhi- 
bit D-12, a report made by the defendants to 
the Chairman ofthe Water Works Sub- 
Committee, of which they were members. 
The lower Appellate Court has found that 
the statements made in this report are sub- 
stantially true and that they were made in, 
dischatge of the defendants’ duty and on 
a privileged occasion. 

It is first urged that it was not sufficient 
for the lower Appellate Court to find that 
the report was substantially true. It is 
pointed out that it contains defamatory 
statement; attributing misconduc: to th? 


plaintiff on four separate occasions. The first . 


of these is a threat at 8 P. m. on the day of 
the report to Ramavatar to compel him to 
open the pipe. I do not think that the re- 
port can be interpreted to mean that the 
threat was given just before the opening of 
the pipe at S». m. The threat may be 
one given long before. 'The next state- 
ment is that before the date of the report 
the appellant habitually threatened the line 
coolie and compelled him through fear to 
open the line connection to his house. . The 
lower Appellate Coutt has accepted the evi- 
dence of D. Ws. Nos. 15, 16 and 17 and their 
evidence proves, as it has found, that threats 
were used by the appellant towards the 
Municipal employees. The third and fourth 
Statements are said to be contained in para- 
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graph 3 of the report and to refer to threats 
given on two other distinct occasions, but 
I think they are no more than repetition of 
the statement about the threats generally. 
The report contains substantially one state- 
ment that the appellant used by threatening 
Municipal seravnts to get water at times 
other than those sanctioned by the Muni- 
cipality and this statement has been found 
to be true, The defendants were members 
ofthe Water Works Committee. and 
were interested in the .regulation of the 
water supply, and their report, which was 
addressed to the Chairman of the Water 
Works Committee, was privileged.. It does 
not matter that only one of them was in 
charge of the section of the cityin which the 
plaintiff's house is situated for the purpose 
of supervising the distribution of the water. 
The statement is both justified and pri-. 
vileged, and no malice is proved. No ac- 
tion for damages, therefore, lies. The ap- 
peal is dismissed with. costs. 

N. K. Appeal dismissed. * 


OUDH JUDICIAL COMMISSIONER’3 
COURT. . 
MISCELLANEOUS APPEAL NO. I4 
OF I923. 
March 20, 1923. ` 
Present -—Mr, Kanhaiya Lal? J. C. 
MURLI DHAR—PLAINTIFF—. 
APPELLLANT 
versus 
MOOL CHAND AND ANOTHER— 
DEFENDANTS—RESPONDENTS,. 
Avbitration— Private veference— Partition of joint 


family proberty —Powers of arbitrators——Mother's 


shave, declaration  of--Conseni of parties io 


reference, effect of. 


p or 


MURLI DHAR V. MOOL CHAND; 
‘Where on-a reference to arbitration by brothers 


' forining : a joint Hindu family for partition, of family 
property, a provision for the maintenance of their 


widowed mother and sister is made with their 


consent, they cannot resile from the arrangement 


"subsequently, even though the original terms of 


, referred to, 


> Murlidhar. 


of, family property, 


‘Ieférence contained no provision entitling the 


arbitrators to provide for ‘such maintenance. [p. 
41, col. x] 

: Obitey.—In tlie case of a reference to arbitration 
by, members ofa joint Hindu family for partition 
the -arbitrators have an 
anthority to determine anything incidental or 
consequential. to the mode in which the partition 
isto be effected and the rights of the female mem- 


. bers of the family cannot be disregarded. 
Us . Shyam Lal v. Parshottam Dass, 58 Tnd. Cas. 5855, 


AA. 277: 18A. T. J. 241; 2 U.P.L. R. (A.) 104, 


Appeal, dgainst the decree of the Sub- 
ordinate Judge, ‘Hardoi, dated ‘20th Jure 
19023.  . 

Messrs. Gokaran Nath Misra and ' k. P. 
"Misra, for the Appellant. 


l JUDGMENT. D is ah appeal Su an. 


order refusing to file'an award made on a 
private referenceto arbitration. It appears 
that Dulichand was possessed of certain 
landed property, a house and shops. He 
left three soms, Mool Chand, Bansidhar and 
He also left a- widow, Musam- 
mat Ganesha, who is their mother, and & 
widowed daughter, Musammat Champa. 
Musammat Champa is deaf and has been de- 
pendent on her brothers | for her livelihood, 


' owing to her having lost her husband at an 


early age. By a family arrangement Mu- 


'sammat Ganesha and Musammat' Champa 


were allowed to hold cettain shops yielding 


. a rental of Rs. I20 per year as a provision 
. for their.maintenance. 


Bansidhar died leav- 
ingason, Parmeshri Dayal. . ^ 
On the r6th October. 1922, Mool Chand; 


- Parmeshri'Dayaland Murlidhar appointed 


three persons as arbitrators to divide the 
family property. In the agreement of 
‘reference there was no provision empowct- 
ing the arbitrators to provide for the main- 
tenarice of Musammat: Ganesha and Mu- 
sammat Champa; but during the course of 
the arbitration procéeding, Musammat Gane- 


sha appeared and stated that therent yielded. 


"by the shops was not sufficient for her main- 


‘tenance and thatof her widowed daughter 


Musanimat Champa, that ‘for the “preceding 
four, ‘maths, no rent hid been fedhzed 
ftoi ‘the! shops and that as she did not trust 
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. e 
that her sos or sraildsons would do siang 
to maintain them thepartition of the prop- 
erty should be'stayed. The arbitrators there- 
upon asked Mool Chand, Parmeshri Dayal 
and Murli Dhar what they had to say in 
the matter. ‘Thése persons replied that they 
would agree to anything which the arbi- 
trators might decide’ about the same. 
The arbitrators divided the property in 
dispute between the three branches of the 


-fainily, and with regard to the objéction 


of Musammat Ganeslia they decided that 
Musammat - Ganesha’ and Muisdinimat 
Champa . shall be allowed to ‘hole certhin 
groves and plots situated in the. . villages 
Gunga Rampur and . Shiampur. atid. ‘three 
shops situated in the village Bhagwant Nagar’ 
for their maintenance; but the three branches 
aforesaid shall occupy the same as. tenants 
on their behalf so long as they. were alive, - ` 
and pay them a rental of Rs. 90 per year 
for the groves and, plots, and Rs, 30 per 
year for the shops afotesdid. The árbi- 
tratois mentioned .that they iad Made 


. that arrangement, with the consént of the 


parties to the reference, Iu fact, all 'of thein 
had signed the awardin token thereof... nor 

On'am application being made by Müifi 
Dhar to file the award ‘and have. a décrée 
passed-in accordance theréwith, ‘an objection 
was made by the other parties that the } pio- 
vision made by the arbitrators for tHe main- 
tenarice.of Musammat Ganesha aiid Musam- 
mat Chapa was ultra vires. "The Cotirt 
below accepted that. contention and tefused 
to file-the award. . 

The proceedings .of the arbitratüfs" Show, 


. that they had been empowered to' 'deteftiihe 


the: objection: filed by Musammniat Ganesh& 
in such a manner as they thought proper. 
Even if the parties had not said so, the 
arbitrators‘ had full authority in a téferenice 
of that character to make a provision ‘for 
the maintenance of such members of the 
family as were entitled to a share or parti- 
tion or to maintenance. A female member 
of a- joint Hindu family has no right to 
claim a partition; but if she happeris to be à 
mother and a partition is made at’ the ti- 
stance of one of her sott, she i5 entitled toʻa 
share equal to that of each of her soins As ‘a 
necesSary corollary to such ‘a partition: 
In the present case, the parties ' accepted ; 
the arrangement by which certain grovés; 
land and shops were awarded to M usainiindt 


\ 
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Ganesha ‘and - Musammat Champa in lieu 
‘of the'ohe-fourth share to which the former 


was ‘entitled and agreed to hold the same 
as tenants for the lifetime of Musammat 


'Gariésha and Musammat Champa and to. 


‘pay rent therefor at the rate of Rs. 120 per 
year. 

Mool Chand is present and states that ‘he 
“is willing to accept the award ard has no 
objection to a decree being passed in ac- 
cordance therewith. Parmeshari Dayal is 
ako, ‘present. He desrctibes himself + as 
nifieteen years old. His objection is that 
‘no provision ought to have been made by 
the ‘arbitrators for the maintenance of 
Misammat Gatiesha and Musammat Cham- 
pa, but he admits having signed the award 
‘atid cénsented to the same when it was 
‘made. His objection is obviously ‘an after- 
‘thought | and entitled to no weight. As 
‘observed in Shyam Lal v. ‘Parshottam Dass 
(x), if tHe arbitrators have an authority 
to make a partition, they have an authority 
tó'detbrinine everything incidental or conse- 
'quéritiat with reference to the mode in 
which tHe ‘partition is to be effected aud 
the tights of the female members ‘of the 
‘fainily cannot be disregarded. A provizion 
‘for the maintenance of Musammat Ganesha 
and Musammat Champa was made with 
“the ‘corisent of the ‘parties, and it is not 
open to.them to resile from the arrangement 
‘to which they had agreed when the award 
‘Was. made. ` 

The appeal is, thérefore, allowed, and the 
'decfee of the Court below set aside, the re- 
sult being that the award will be filed and 
a decree passed in accordance therewith. 
The plaintifi-appellant will get his cost 
here aud hitherto from the defendant- 
respondents. i 


'G. H. & N. Ë. VASE 
Appeal allowed. 


. (1) 58 Ind. Cas. 585; 42 A. 277; 18 A. L. J. 241; 
2 V. P. I, R. (A) IO4. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 522 
OF I92I, 
‘February 15, 1923. 
Present —Mr, Justice Ross. 
GAYANI SAHU—DEFENDANT—FIRST 
, PARTY—APPELLANT 
versus 
BALCHAND SAHU AND OTHERS—PLAINT- 
IFFS AND BAKTU SAHU AND OTHERS— 
DEFENDANTS—RESPONDENTS. ' 

Civil Procedure Code (Act V. of 1908), s. LI Same 
Suit, disposal of, on point not raised by parties 
— Substantial error or defect of procedure— Revision 
—Limitation Act (IX of 1908), Sch. I, Art. 
142-—-Suit for possession—Gift set up by defendant 
—Failure to establish gift—Posseesion of defendant, 
adverse or permissive. 

Where a Court disposes of a suit on a point not 
taised by the parties and to which evidence has 
not beén directed, there is a substantial error 
or defect of procedure and a revision against the 
decision is competent. [p. 42, col. 2.] : 

Shivabasava v. Sangappa, 29 B. x; 1 A: L. J. 
637; 8 C. W. N. 865; 6 Bom. I. R.^770; 8 Sar. 
T. C. J. 720; 31 I. A. 154 (P: C), relied on. 

In a suit for recovery of possession of a certain 
plot of land, if the defendant bases his possession 
on a deed of gift which he fails to prove, the con- 
clusion is, not that his possession is permissive 
but that it is that of a tresgasser. Such a suit 
is governed by Art. 142 of Schedule I to the 
Limitation Act and the plaintiff must prove posses- 
sion within r2 years. [p. 42,col 2.] 

Sambu Hanmanta Kobal v. Nama Narayan Naikde, 
12 Ind. Cas. 362; 35 B. 438; 13 Bom. L. R. 867, 
relied on. 


Appeal from a decision of the Sub- 
ordinate Jutge, Muzaffarpur, dated the 
Ith November 1920, modifying a defision 
of the Munsif, Motihari, dated the ryth 
July x920. j: 

Mr. Sivanarain Bose, for the Appellant, 

Mr. Şambbu Sáran, for the Respondents. 

JUDGMENT.—This is an appeal by de-' 
fendant first party against the decree of the 
Subordinate Judge of Muzaffarpur reversing 
so much of the decree of the Munsif of Moti- 
hari as dismissed the suit of the plaintiffs 
against the defendant No. x. The suit as 
first framed was a stit fox a declaration 
of plaintiffs title to certain plots of land 
153 of the Record of Rights 
bf Mauza Patora. One Gudari Sahu had 
three sons and one daughter. The plaint- 
iffs represent two of the sons, the defendant 
second party the third sons, and defendant 
first party is the daughter's son. The plaint- 
iffs alleged that the land im suit wag 


the joint property of themselves and ‘des 
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fendant second pattyand had been wrongly 
recorded in the Record of Rights as being 
in possession of defendant No. x who had 
no concern with it. A Criminal case about 
one of the plots having been decided against 
the plaintiffs, they brought the suit for a 
declaration that the defendant first party 
had no connection with the land in suit 
which belonged to the plaintiffs and defend- 
ant second party and that the entry in the 
Record of Rights was wrong. The defence 
of defendant No.1 was that the suit was bar- 
` red by 12 years’ limitation as the plaintiffs 
had not been in possession for more than 
several 12 years. It was also barred by 
section 42 of the Specific Relief Act'and by 
estoppel. The land had beer given to 
defendant ,first party by his maternal 
uncles after the death, and by the direction 
of his maternal grandfather Gudari Sahu 
about 20 years ago. Fifteen or 16 years ago 
he had separated from the others. Tawan 
was paid separately to the Motihari Concern 
for this land by the defendant No. x and he 
was separately recorded for it by the land- 
lori and he had in any case acquired title 
ty 12 years’ adverse possession. To meet 
the objection ab@ut section 42 of the Speci- 
fic Relief Act the plaint was amended 
and the plaintiffs prayed for recovery of 
possession. The Record of Rights showed 
Khata No. 153 as part of the joint holding 
of plaintiffs and defendant. second party 
but in possession of defendant ‘No. r. The 
Munsif on a consideration of the evidence 
held that this,entry was correct and that 
the plaintiffs had failed to prove possession 
within 12 years and dismissed the suit. 
The Subordinate Judge came to no decision 
-as to possession. He held that the gift 
alleged by the defendant was invalid for 
want of a registered document and for want 
of evidence'of consent of all thé members 
of the family. .If, therefore, the defendant 
was in possession, his possession in the ab- 
sence of a gift must be held to be permissive 
and on this ground he decreed the suit. In 
this view the learned Subordinate Judge 
‘was clearly wrong. It is nowhere pleaded 
by the plaintiffs that the defendant's pos. 
session was permissive, it was simply de- 
nied. At the time of the amendment of 
the plaint by the addition of the prayer for 
fecovery of, possession, no amendment of 
the body of the plaint seems to have been 


_ [z923 


made and there is no allegation of posses" 
sion by defendant No. 1 except possibly as 
to Plot No. 445. Permissive possession is 
not the case of either party and, so far 


as can be seen from the judgment, there was 


no evidence of it. One of the plaintiff's 
Wituesses seemed to support the story of 
gift as found by the Munsif. The Subordi- 
nate Judge was, therefore, notentitled to de- 
cree the suit on a purely hypothetical expla- 
nation of the defendant's possession. "Thus, 
in Shivabasava v. Sangappa (x), the Judi: 
cial Committee held that where the Court 
disposed of a suit on a case not raised by 
the parties and to which evidence had not 
been directed, there was a substantial error 
or defect of procedure. Moreover, when 
the defendant failed.to prove the gift the 
conclusion to be drawn was not that his 
possession was permissive but that it was 
that of trespasser—Sambu Hanmanta 
Kobal v. Nama Narayan Natkde (2). 
The result of this error is that the Subordi- 
nate Judge has not properly considered 
whether the defence evidence amounts to 
proof of title by adverse possession. A 
further consequence is that he has not con- 
sidered at all whether the plaintiffs have 
proved possession within 12 years as they 
were clearly bound to do, the suit being a 
suit for recovery of possession and governed 
by Art. x42 of the Limitation Act. 

In my opinion, therefore, there has been 
no proper trial of this appeal. The present 
appeal is decreed and the decree of the Sub- 
ordinate Judge is set aside and the appeal 
temanded for re-hearing. Costs will abide 
the result.. 


N. H. f m 
Appeal allowed, 


(1) 29 B. rz x A. L. J. 6355; 8 C. W. N. 865 
6 Bom. E R. 770; 8 Sar. P. C. J. 720; 31 I. A. 


154 (P. C) 
ty 12 Ind. Cas. 362335 B. 438; 13 Bom. L. 
R. 867. . 
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PATNA HIGH COURT. 
Seconp Crvir APPEAL No. 1136 OF 1922. 
B August I, I922. 

PresentD—Sir Dawson Miller, KT., 

Chief Tustice, and Justice Sir B. K. 

Mullick, Kr. 

RAMSEKHAR PRASAD SINGH anp 
OTHERS—DEFENDANTS—APPELLANTS 
' versus 

SHEONANDAN DUBEY AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Courl- Fees Act (VII of 1870), ss. 5, 7 (iv) 
(c) —Suit for declaration and confirmation of posses- 
sion, nature of— Consequential relief — Valuation 
—Court-fees—Taxing Officer, decision of — High 
Court, whether can interfere. . 

In a suit falling under section 7 (i) (c) of the 
Court-Fees Actit is not open to the plaintiff to 
put an arbitrary and incorrect valuation on the 
relief sought. In such a case the valuation for the 
purposes of Conrt-fees must, in the first instance, 
he made by the plaintiff but is finally determinable 
by the Court. The valuation must be fixed with 
reference to the value of the subject-matter of the 
relief, that is to say, the money value of the loss 
which the plaintiff T Fu [p. 46, cols. 1 & 2.] 

(Case-law discussed.) MATES 

A prayer for confirmation of possession includes 
a prayer for recovery of possession if the Court 
thinks the plaintiff is out of possession and amounts 
to consequential relief within the meaning of sec- 
tion 7 (iv) (c) of the Court-Fees Act. [p. 44, col. 2.] 

Bohuroonissa Bibee v. Kuveemoonissa Khatoon, 
19 W. R. 18, Jhumak Karti v. Debu Lal Singh, 
16 Ind. Cas. 898; 22 C. L. J. 4:5, Dina Nath 
Das v. Rama Nath Das, 34 Ind. Cas. 702; 23 

. C. L. J. 561, followed, ol 

A suit for declaration and confirmation of posses- 
sion must,therefore, be valued for purposes of Court- 
fees according to the value of the land in dispute, 
[p. 46, col. 2.] 

Under section 5 of the Court-Fees Act the 
Taxing Officer has jurisdiction to fix the amount 
of fee payable, and if he decides that the valuation 
put by the appellant on the relief sought is incorrect 
he has jurisdiction to correct it. His decision 
as to the amount of fee payable is final, and the 
High Court has no jurisdiction to interfere with it, 
even if he has done something which the law does 
not allow him to do.  [p.44, coler.] — 

Balkavan Rai v Gobind Nath Tewari, 12 A. 
129; A. W. N. (1890) 39; 6 Ind. Dec. (N. S.) 831, 
Karan Singh v. Gopal Rai, 4 Ind, Cas. 123; 32 
A. 59:6 A. L. J. 972, Lagan Barat Kuar v; 
Khakhan Singh, 43 Ind. Cas. 521; 3 P. L. J. 92, 
Chanderbati Kuer v. Gorey Lal Singh, 52 Ind. Cas. 
508; 4 P. L. J. 700, followed. - 

Appeal from the decision of the Subordi- 


nate J udge, Shahabad. 
Mr, Atul Krishna Ray, for the Appellants. 
A JUDGMENT. : 
Mullick, J.—The plaintiffs allege that they 
held under the proprietor defendants Nos. 4 
to 18 a holding of xri bighas 3 kathas, 


which, by private partition, has been 
split up into three sets of parcels, Survey 
plots Nos. 253 and 72 being allotted 
to defendants Nos. to I4, survey 
plots Nos. 253-1136 and 263 to defendants 
Nos. 15 to r7 and plot No. 177 to defendant 
No. x8., The rent of plot No. 253 is 
shown in the Record of Rights as 
Rs. 4-2-0, whereas the plaintiffs state that 
it is Rs. 1-13-6 and plot No. 712 is shown 


. as habil lagan whereas the plaintiff states 


that it is part aud parcel of plot No. 253. 
The plaintiffs also allege that the defend- 
ants have conspired together and got the 
name. of defendant No. rentered as a vaiyat 
of the entire 1x bighas 3 kathas, although he 
has no interest in the same. The plaint- 
iffs accordingly pray for a declaration that 
the Record of Rights is wrong. In regard 
to possession they state that the defendants 
are resisting their possession and they, 
therefore, ask for confirmation of possession, 
In the Court of the Munsif the land was 
valued at Rs. 100 evidently for the purpose 
of jurisdiction and a fee of Rs. 10 was paid 
upon the plaint upon the footing that 
the suit was for a declaration only. The 
Munsif dismissed the suit and the same 
amount of Court-fee was paid by the plain- 
tiffs on their appeal to the Subordinate 
Judge. : 
The Subordinate Judge having decreed 
the suit, the defendants have preferred the 
present second appeal and have paid the 
same Court-fee as the plaintiffs did in the 
Courts below. . 
. Th: Stamp Reporter, however, found 
that the market-value of the land affected 
was Rs. 1,239-10-6 and that an ad valorem 
fee was payable thereon, and as the appel-. 
lants had paid Rs. xo he claimed a deficit 
of Rs. 80. There being a difference of opi- 
nion between the Stamp Reporter and 
the appellants, the case was referred to the 
Taxing Officer who has affirmed the view 
of the Stamp Reporter and called upon 
the appellants to pay the deficit. As the 
appellants have refused to do so, the 
case has been sent up to this Bench 
in order that final orders may be passed 
on the appeal. j 
Now, the first question to be decided is, 
whether the Taxing Officer’s decision as 
to the amount of the Court-fee due on the 
memorandum of appeal is final, Section 


&'of the Court Fees Act would seem to coi- 
‘elude the matter, but the learned Vakil 
.for the appellants before us contends that 

as.the case comes under section 7 (iv) 


l .(cy of the Act, the appellants are entitled 


to. value the relief at their own figure, 
that in declining to accept their valuation 
the Taxing Officer has exceeded his juris- 
' diction, and that his decision can, therefore, 
be revised by the Court. 

Now, it seems to 
of section 5 is so explicit and general 
that it leaves the Court.no option. The 
Taxing Officer has jurisdiction to fix the 
aihoürt of fee payable and if he decides 
that the vafuation put by the appellants 
uponthé relief was incorrect he hasthe power 
to Correct it. Even if he has done anything 
Which the law does not allow him to do, 
thé Coürt Fees Act gives the High Court 

‘no jurisdiction to interfere with his 
decision as to the amount of the fee. 


This view is also completely covered by. 


authority. In .Balkaran Rat v. Gobind 
Nath Tewari (1), it was héld that a decision 
‘wader section 5 of the Court-Fees Act is 
. Pot open to aepecl, revision or review and 
- i$ final for all purposes and that no means 
tiaga been provided or suggested by the 
Legislature for, questioning it. In Karen 
Singh v. Gopal Rai (2), it was beld 
that the décision of a Taxing Officer as to 
the category within which 4 suit falls for 
thé purposé of ‘ascer aining the proper 
aitiotnt of Court-fees payable on a” memo- 
randum of dppeal, as also his decision ‘as 
to ‘the ainount ‘of fee is final and binding 
upon the Court under section 5° of the 
Court Fees Act and that the Court cannot 
go behind the order of the Taxing Officer 
_to examine tlie method which he adopted 
tò. arrive et his decision. This Court also 
Has uniformly adopted this view of section 
5 and I think it is too late for the appel- 
Tants to attack the Taxing Officer’s decision 
oh the ground that he has illegally assumed 
jurisdiction. See , Lagan Barat Kuayr v. 
Khakhan Singh (3) and Chanderbait Kuer 


v. Gorey: Lal Singh (4). 


(1) x2 A. i29; A. W.'N. (1890) 39; 6 Ind. Dec. 

(x. s.) 831. ‘ 

:(2) 4 Ing. Cas. 123; 32 A. 59; 6 A. L. J. 972. 
(3) 43 Ind. Cas. 521; 3 P. Le J. 92-. i 

(4) ga Ind. Gas, 508; 4 P. I. J. 700. - 
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Then it’ is contended that the Taxing 
Officer has jurisdiction only to. deal with 
fees payable under Chapter II and that as 
the fee now demanded is one payable under 
Schedule I of the Act, it is not a fee in res- 
pect of which his decision is final. 
"Thé reply to this is that Schedule I is 
merely supplementry to section 7; it is a 
table provided for ready reckoning and in- 
‘dicates how the ad valorem fee prescribed by 
section 7is to be calculated. 

But apart from this preliminary point 
I think it is quite clear that the Taxing 
Officer's procedure was perfectly correct 
and that his decision must be affirmed. 

The plaintifs pray for a declaration 
and for confirmation of possession. It may 
be contended that the prayer for con- 
firmation of possession is nothing more 
than a prayer that thé fact of dnd his right 
to possession may be declared ; but the 


“words “ confirmation of possession " Have 


how acquired.'a technical meaning and 
include &.prayer for recovery of possession 
if the Coürt thinks the plaintiff is, out 
of possession ; and itis for this reason 
that for over half a century confirmation of 
possession has been held to be cohsequen- 
tial relief within the meaning of section 7 
(iv) (c) of the Court Fees Act. See Bohur- 
‘oonissa Bibee v. Kureemoonnissa Khatoon (5), 
Jhuman Karti v. Debu Lal Singh (6) and . 
Dina Nath Das v. Rama Nath Das (p. 

I have been unable to discover how and 
when his form of pleading originated but 
at the present time I think it is indisput- 
able that though it may be often unnecessary 
to ask for it a prayer for confirmation of 
possession: is added as an useful precaution 
against failure to prove possession up to 
the date of the suit. In the present case the 
plaintiff states in-paragraph 13 of his plaint 
that, owing to the resistance of the defend- 
ants he is compelled to bring a regular 
suit. This is, therefore, in essente a suit 
for possession which is a form of consequen- 
tial relief. ^ >ò 

That being so, How is the consequential 
relief to be valued in this case. Are the 
plaintiffs entitled to put their own valuation 
or is the Couit or, in a High Court, the 
. . 


(s) 1o W. R. 18. i 
(6) 16 Ind. Cas. 898; 22 C. L. J. 415. 
(7) 334 Ind, Cas. 702; 23 C. In J. 561. 
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Taxing Officer competent to correct such 
valuation?. ` 

The learned Vakil for the appellants relies 
upon various decisions in the High Courts 
of Bombay and Madras and of the Chief 
Courtof the Punjab which, though affirm- 
ing the principle that the plaintiffs’ valua- 
tion inust be accepted, do not seem really 
to cover the case now before us. I proceed 
to refer to these briefly. 

(x) Parathayi v. Sankumani (8). In this 
case the plaintiff sought to set aside a deed 
of sale of which the consideration was 
Rs. 60,500. He paid a Court-fee of Rs. 10 
only as on a declaratory suit but the Court 
held that he must pay ad valorem fee on 
the value of his interest on the document. 

(2) Samiya Mavali v. Minammal (9). 
In this case the planitiff sued to set aside 
a sale-deed and valued his relief at Rs. 800. 
The Trial Court assessed the value at 
Rs. 2,000, the amount mentioned in the sale- 
deed: The High Court on second appeal 
held . that the plaintiffs’ valuation should 
be accepted. The report does not show 
whether in the opinion of the Court that 
was the proper valuation of the relief, 

(3) Vachhani Keshabhai v. Vachhani Nan- 
bha Bawaji (1o). The plaintiffs prayed for 
a declaration of title to certein lands, re- 
covery of a sum of\Rs. 637 being their share 
of the income for the years 1956-1960 
Sambat and for aninjunction. "They valued 


the first relief at Rs. 130, the second at’ 


Rs. 637-8-0 and the third at Rs. 25. The 
High Court held that both for Court-fees 
and jurisdiction the plaintiffs’ valuation 
must be accepted and that not with standing 
the defendants’ objection that the property 
was worth Rs. 5,000, the suit was triable 
ly a Second Class Subordinate Judge whose 
jurisdiction was confined to suit less than 
Rs. 5,000 in value. 

‘Their Lordships, however, were of opinion 
thet the valuation would be determin- 
able by the Court if a claim for possession 
were made and on this ground they  dis- 
tinguished the previous ruling of their 
own Court in Dayaram Jagyivan v, 
Gordhandas Dayaram (xx). 

(8) x5 M. 294; 5 Ind. Dec. (N. $.) 556. 

(9) 2 M. 490; 10 *M. L. J. 240; 8 Ind. Dee, 
N. S. 

( Got. I fia. Cas. 108; 33 B. 307; 11 Bom. L. R. 
20605 M. L. T. 230 * 
(11) 31 B, 73; 8 Bom, L. R, 885. 


Sunderbai v. Collector of Beb 
gaum (12). This was a suit for a declaration 
and aninjunction. Their Lordships of the 
Privy Council cited with approval the ob- 
servation of the Bombay High Court 
that jurisdiction should be determined by 
the plaintiffs valuation.. 

(5) Barru v. Lachhman (x3). In this case 
the plaintiffs soüght a declaration and 
an injunction and valued the relief 
at Rs. 130 for purposes of Court-fee and 
at Rs. r,roo for purposes of jurisdiction 
though the value of the land was Rs. 73,192. 
A Full Bench of the Punjab Chief Court 
held that as the case fell within section 7 
(iv) (e) of the Court Fees Actthe valuation 
was proper. 

(6) Hari Sankar Dutt v. Kali Kumar Patra 
(14). In this case the plaintiff sought a 
declaration of title to some jungfe land, 
damages for the cutting of some trees 
and an injunction. He valued the declare 
tiontogether with the injunction at Rs. r30 
and the damages at Rs. 79. The High Court 
of Calcutta held that though the value of 
the whole jungle was Rs. 1,200, it was neither 
the duty nor within the power of the Court ` 
to ascertain the value’ of the property 
for purposes of jurisdiction. | 

It will be observed that none of the cases 
relate to possession. They wotld all seem 
to relate to claims in which the Court had 
no option but to accept the plaintiffs’ valua- 
tion. No case has been shown to us where 
there was a claint for possession and where 
the plaintiff was allowed to put a valuation 
uponit which the Court knew to be false. 

On the other hand, it was observed by 
Richards, C.J., in Jageshra v. Durga Prashad 
Singh (x 5), that section 7, clause (2v) ' (c) 
requires that the plaintiff shall truly 
state the value of his relief ; to the same 
effect is Umatul Batul v.+ Nanji Koer 
(16), Krishna Das Laha v. Hari Charan. 
Banerjee (17) and Raj Krishna Dey 


(12) 52 Ind. i 897; 43 B. 376; (rorg) M, W.N. 
254; 23 C. W. N. 753;21 Bom, LT. R.- 1148; 46 
I. A. x5 (P. ej. 

(13) 22 Ind. Cas. 593; 228 P. W. R. 1913; 
Irr P, R. 1913; 23 P. L. R. 1914 (F. B.) 

(14) 32 C. 734: 9 C. W. N. 690. 

i (r5) 24 Ind. Cas, 679; 36 A. 500; I2 A L. J 


^e) 11 C. W. N. 705; 6 C. Is J. 427. 
Md 1d Ind, Cas, 865; £4 C. Ti Je 47; 15 C, We 
N. 823. 
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v. Bebin Behary Dey (18) and in the 
High m at atas the authorities 
are unanimou: that it is not open to 
the plaintif to give an arbitrary. and 
incorrect valuation. See Brij Krishna 
Das v. Murli Rai (19) and Shama Pershad 
Sahi v. Sheoparsan Singh (20) — 
In this state of the authorities I think 
the Taxing Officer was clearly right in 
following the practice prevailing in this 
Court. . ES. 
Apart from authority, it is also quite 
clear that the interpretation put by 
the appellants on section 7 (v) (o) 
cannot be accepted; for if pushed 
to its logical conclusion it would 
lead to manifest absurdities. It is ad- 
mitted that „a suit for declaration of title 
and tecovery of possession is a suit for 
declaration with consequential relief. If the 
section is to be literally construed, then 
while a plaintiff suing simply for possession 
would under section 7 (tv) have to pay 
ad valorem fees on the value of the property, 
he would, by joining a prayer for declara- 
tion, pay an ad valorem fee on whatever 
smaller value he chose to put upon the 
consequential relief. Again, when a plaintiff 
had valued his prayer for consequential 
relief at a ceftain figure in his plaint and 
had failed in the Trial Court, it would 
open to him 
ae F nsequential relief at any lower 
figure he might choose. | These in- 
consistencies and angmalies would 
not occur if the section were held to mean 
tifat the valuation for the purposes of Court- 
fee is to be,made in the first instance by 
the party he but is finally determin- 
the Court. 
ME a question is, what is the proper 
value of the consequential relief in this 
case, No rules bave been made under sec- 
tons 3 and 4 of the Suits Valuation Act 
in this Pfovince for the valuation of an in- 
terest in land which is the subject-matter, 
of a suit under section 7, clause (iv) of the 
Court-Fees Act. Sections 3 and 4 of 


(18) 17 Ind. Cas. 1623 40 C. 245; 16 G I J. 
19417 © W. N. 591. 
vind, Cas. 316; 4 P. L. J. 708. 

G2 a: Ind, Cas. 993 9 Po Le W. x73] 5 Po L. J. 
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in appeal to value: 


the former Act provide for the valuation 
of land for the purposes of jurisdiction 
and under section 8 the value as determin- 
able for the computation of Court-fees 
is to be the same as the value for the pur- 
poses of jurisdiction. No rules having been 
framed, we must look to the value of the 
subjec-matter of the relief, that is to say, 
the money value of the loss which the 
plaintifis apprehend ; and in this case we 
must follow the practice of this Court, and 
assess the value of the relief at the value 
of the 11 bighas 3 kathasin respect of which 
possessionis claimed. The Taxing Officer 
finds that in r9ro the plaintiffs purchased 
the entire holding of xr bighas 18 kathas at 
a Civil Court auction-sale for Rs. 1,323-10-6 
and that the proportionate value of the 
II bighas 3 kathas is Rs. 1239-10-60. The 
ad valorem fee payable upon this sum 


is Rs. go and there is, therefore, 
a deficit of Rs, 80 in the present 
case. It may be that the value of 


the property at the time of the suit was 

less, though this is not probable, than its 
value 8 years earlier, but the appellants 

had an opportunity of proving its real 

value before the Taxing Officer and as no 

proof was given we are not in a position 

to say that the Taxing Officer's decision is 

incorrect. I think, therfore, that his deci- 
sion must be affirmed. _ 

The learned Vakil for the appellants de- 
sires two days'time to pay the deficit Couxt- 
fee, If the amount is not paid by the 
3rd instant, the appeal will be dismissed 
without further reference to a Bench. 


Miller, C. J.—I agree. 


Z. E. Order accordingly. 


Vol. 73) 


CALCUTTA HIGH COURT. 

Civi, RULE No. 383 oF 1922. 
November 21, 1922. 
Present:—Mr. Justice 'C. C. Ghose 

.  &nd Mr. Justice Panton. 
Messrs. DAMANIA BROTHERS 
AND CO.--PETITIONERS 
i i VEYSUS 
Messrs. V. JORTON AND Co.—OPPOSITE | 
PARTY. 

Calcutta Rent Act (III B. C. of 1920), s. 
18— Rent- Controller fixing standard rent— Jurisdic- 
tion, wrong exercise of— Ievision.. l 

Under section 18 of the Calcutta Rent Act 
a party aggrieved by an order of the Controller 
of Rent fixing a standard rent is entitled, 
by way of revision, to obtain a deci- 
sion from the President of the Calcutta 
Improvement Tribunal as to whether or not the 
controller of Rent had jurisdiction to fix any stand- 
‘ard rent in the case brought before him. The fact 
that the petitioner before the President of the Tri- 
bunal contends that the Controller had no juris- 
diction in the matter, cannot be construed to be a 
point against the petitioner disentitling him to 
any relief at the hands of the President under sec- 
tion 18 of the Calcutta Rent Act. : 


' Rule against an order of the Court .of 

the President, Calcutta Improvement 
Tribunal, in Revision Case No. 246 of 
1921. 


Babu: Mohendra Nath Roy (with him 


‘Babu Paresh Nath Mutkerjee), for the: 


Petitioners.— The petitioners are the les- 


sees of . premises No. 4r, Strand Road, 


. Calcutta. The opposite party are the 
tenants under them. The Rule is direct- 


ed against an order dismissing our appli-' 


cation for revision of the Rent Controller's 
order under section x5 fixing the standard 
‘tent. In August. 1919 there was an 
agreement to leta portion ofthe godowns 
in premises No. 41, Strand Road, from Ist 
September 1919 at the rate of Rs. 70 per 
‘month. The agreement was dated the 29th 
August 1919. -On the 29th of January 1920 
there was an agreement by the opposite 
party to pay increased rent at Rs. 99. 
On 5th May 1920 the opposite party applied 
for standardisation of rent under section 
I5 of the Calcutta Rent Act. The Rent 
Controller took the godowns as part of the 
premises. We. hen moved the President 
of the Tribunal who hag rejected our 
application. Our contention theres was that 


the Rent Controllet’s order was bad as the. 


premises were used as godowns which 
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were, therefore, exempted from the 
See section 2 (e) ot the 
Calcutta Rent, Act; Kali Dast v. Kanar 
Lal (i), H. D. Chatterjee v. L. B. Tribedi 
(2), Allen Bros, & Co. v. Bando & Co. 
(3). 

The President holds that he had no juris- 
diction to revisethe order as no standard rent 
could be fixed in respect of the godowns 
under section 15 of the Calcutta Rent Act, 
See section 18. I submit the Controller 
had fixed the standard rent treating it as 
premises. Mysubmissionisthatthe land- 
lord being aggrieved by the order has every 
tight to apply under section 18 and show 
that the Controller is wrong. The Presi- 
dent relied on section 24 of the Rent Act. 
I submit if the President's View be accept- 
ed no landlord would have any power to 
move under section x8 of the Act. 

The Advocate General (with him Babu 
Narendra Nath Chowdhury), for the Oppdsite 
party.—The Act never intended that the Pre- 
sident would have any power except in the 
matter of fixing of standard rent. In cases 
like the present the Controller is the pro- 
per authority to decide such questions. 
Refers to section 15. That section deals 
with the fixing of the standard rent. Sec- 
tion 18 specifically qualifies the decision 
of the Rent Controller as to the fixing of the 
standard rent of any premises. ‘The ques- 
tion is fixation of rent which gives you the 
power to move the President under section 
18 of the Act. "Here the fixing of the stand- 
ard rent was not questioned at all. They 
might*have been relieved if they chal- 
lenged the standard rent’ itself. ‘They 
challanged simply the right of the Controller 
to fix the standard rent. The case in 
H. D. €halierjee v. L. B. Trivedi (2) is' 
distinguishable. There the standard rent 
was not fixed, l B 

Babu Mohendva Nath Roy, tephed in brief. 

JUDGMENT.—The petitioners before us’ 
are lessees of. certain premises in Calcutta, 


No. 4o/r, Strand Road, and the 
opposite parties are sub-tenants. under 
the petitioners occupying, to use a 


neutral expression, a certain room on the 


a 64 Ind. Cas. 709; 26 C. W. N. 52. 
2 nd. Cas. 274; 26 CW. N. 78; C. 528; 
(1922) A. I. R. (C.) 427. dcc 

3) 70 Ind. Cas. 371; 26 C. W. N. 845; 49 C. 
9313 (1923) A. I. R. (C.) 169... 2 | 
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ground floor of the said premises. ‘The peti- 
tioners allege that the room in question 
is a godown and that the opposite parties 
executed on the 29th August 1919 a letter 
of attornment in their favour whereby 
they agreed to pay rent at the rate of Rs. 
70 a mouth to the petitioners. Itis alleged 
that in the letter of attornment, the room, 
was described by them as a godown ‘on 
the ground floor of premises No. 40/1, 


Strand Road. It is further alleged by. 


the petitioners-that, ov or about the 29th 


January 1920, the opposite parties agreed 


to pay enhanced rent at the rate of Rs. 99 
per month from January 1920 in respect of 
the said godown. It appears that on the 
31st of May 1920 the opposite parties filed, 
an application* before the Controller of 
Rents in Calcutta for fixing a standard 
rent of the said room, alleging that the 
room, in question constituted an office and 
that the standard rent thereof could not 


be more than Rs. 77 per month. The, 


petitioners on‘ being served with notice 
of this! application contended before the 
Controller of Rents that the subject-matter 
of the demise wasa godown and not an office 


and that the same could not be described as ` 
“premises” withjn the meaning of the Cal- ' 


cutta Rent Act and that as such the ap- 


plication of the opposite parties before the' 


-Controller. of Rents was incompetent. 
The Controller of Rents inspected the 
room in question and came to, the con- 
clusion that the same was 4n office, that 
it was used “as a shop, an office as well as 
for the purpose of storing goods for. sale, 


in a portion? and fixed the standard | 


rent.thereof 'at Rs. 70.° The petitioners 
being dissatisfied with the order of, the 
Controller of Rent fixing the standard rent 
of the said room, at Rs. 70 applied to 


the learned President of the Calcutta Im- 


provement Tribunal for revision of the order 
of the Controller of Rent, fixing the said 
standard rent, under ‘section 18 of the Cal- 
- cutta Rent Act. “The learned President held 


that inasmuch as the petitioners before, 
him had contended in, their application, 
for revision that ‘the Controller of Rent. 


had no jurisdiction whatsoever to fix a 
standard rent in respect of the subject- 
matter of the.. demise- the same not 
being “‘ premises’ within the meaning of 


the Act; the petitioners .on' their - own. 


" 
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Showing were disentitled to any relief by 
way of revision under section 18 of the Act. 
The argument of the President is that, inas- 
much as the Controller of Rents-had, 
according to the petitioners, no jurisdiction 
to interfere in the matter, the President 
had equally no jurisdiction because,.in his 
opinion, section 18 of the Calcutta’ Rent 
Act. is only attracted to cases where ad- 
mittedly the Controller has jurisdiction to 
fix'a standard rent. We are unable to 
assent to this view of the matter." We are 
of opinion that under section 180f the CaF 
cutta Rent Act, the landlords, in this case 
the petitioners, were entitled to a, decision . 
from the . President of the Calcutta 
Improvement Tribunal as to’ whether 
or not the Controller of Rent had jurisdiction, 
to fix any standard rent in the case -which 
was brought before him. In our opinion, 
the fact that the petitioners before ‘the 
President of the Tribunal contended that . 
the Controller had no jurisdiction in the 
matter, could not be construed to be a"point : 
against the petitioners disentitling them to 
any relief at the hands of the President 
under section x8 of the Calcutta Rent 
Act for revision of an order fixing a standard 
rent, because if that reasoning were held to 
be sound, then in no case of this description. 
could relief be'given under section, 18 of: 
the Calcutta Rent Act. We think that the 
President has taken an unduly narrow view. 
of section 18 of the Calcutta Rent Act. In, . 
this view of the matter,we set aside the order. 
of the President of the Calcutta Impiové. 
ment Tribunal and remit the case ‘to! him 
for consideration of the questions ürged, 
in the petition of the petitioners before. us. 
There will be no order as regards the, 
application under section 115 of the Code. 
of Civil Procedure. . l 

The petitioners will get their costs of the, 
first Rule which we assess at three gold. 
mohurs. y x D 


BON, 
: Rule made absolute. 
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OUDH JUDICIAL COMMISSIONER’S 
‘COURT. 
CRIMINAL APPEAL No. 214 OF 1922. 
August 2, 1922. 
Present -—Mr. Ashworth, J. C., and 
Mr, Simpson, A. J. C. 

RAM ASRE—PrrIsoneR—APPELLANT 
YESUS - 
EMPEROR—CompPLAINANT— 

d | RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 299, 300, 
326—Murder— Iniention—Wound causing death 
—Grevious hurt. . 

Section 300, paragraph 2, of the Penal Code is 


only intended to be invoked when some: injury: 


which wovld not in the ordiuary course of nature 
cause death was known to be likely to cause death 
by the offenderin consequence of the latter being 
aware of some abnormal condition of the deceased. 
lp. 51, col. 1.J : 

Section 300, paragraph 4 ofthe Penal Code can 
never be invoked in a case where there was an 
intention of causing specific bodily injury to a 
particular person; it only applies to a case of 
dangerous action without an intention to cause 
specific bodily injury to any person. As this 
paragraph is the most difficult paregraph in” the 
section it is very undesirable toinvokeit where it 
is not applicable. [p. 51, cols. 1 & 2.] 

Rama Singh v. Emperor, 58 Ind. ‘Cas. 463; 
42 A. 302; 18 A. I, J. 224; 21 Cr. I, J. 783; 2 
U. B, L. R. (AJ) 407, dissented from. 

The words “or with the knowledge that he is 
likely by such act to cause death” ‘in section 299, 
of the PenalCode, must be read in the light of the 
language of section 300 of the Penal Code, and 
so read they are not applicable to a case where 
specific bodily injury is intentionally caused to a 
particular person. [p. 51, col. r.] 

In the absence of any evidence to indicate that 


a blow on a particular part of a person was intended. 


to bea blow on a more vital part it must be held 
that the offender inflicted the blow where he 
intended. [p. 51, col. z.] 

The expression “I shall kill you," used by an 
assailant does not necessarily ‘show an intention to 
commit murder. 

Wounds which actually causedeath must be held 
to have endangered life within the meaning of 
section 326 of the Penal Code. Tp. 32, col. 1.] 

Obitey.—1f there was an intention to cause death 
and death was caused by a wound or wounds 
inflicted in pursuance of that intention, the case 
would be one of murder, even though none of 
the wounds which the accused inflicted wére of a 
character which would, within the knowledge of the 
accused or in the ordinary course of nature, have 
proved fatal. [p. 50, col. r./ 


Appeal against .an order of the Sessions 

Judge, Sitapur, dated the rst July 1922. 
Mr. St. G. Jackson, for the Appellant. 
The Government Pleader, for the Crown. 
JUDGMENT,—In this case Ram Asre 


Kurmi appeals from his conviction under 
4 
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section 302, Indian “enii Code, on a charge 


af murdering Sheo Prasad Brahman. The 
case is also up before us for confirmation of 
sentence. ‘The appellant and the deceased 
were both residents of village Ilahipur, the 
appellant being a cultivator there and the 
deceased a Mukaddam of the Raja Sahib of , 
Muhamudabad whose duty was apparently 
to collect rents. Shortly before the murder, 
the deceased Sheo Prasad, along with others, 
put in an application, which is Exhibit A on 
the record, complaining that the appellant 


. Ram Asre and sixother persons were bad cha- 


racters aid possessed of spears and asking 
for an enquiry. .This petition was put in 
before Zahir Husain, a servant of the Raja, 
who is prosecution witness No. ‘5. This 
witness says that he had intended to call: 
up Ram Asre in respect of this charge but 
that Ram Asre presented himself -of his 
own accord before he did so.. He was 
warned and told that he should improve ‘his 
conduct. In less than a week, that is to say, 
on Ist of April 1922, at about 9 A. M. in 
the morning, the appellant appeared at the 
field of the deceased. The deceased was 
superintending the cutting of a field, the 
cutting beirig done by four labourers, his two 
sons and four women. The appellant had 
with him a lathi and a weapon called a banka. 
The latter is a kind of sickle often attached 
to a long bamboo to cut leaves from high 
branches of trees for goats. The appel- 
lant charged the: deceased with getting his 


‘name recorded as a bad character and aimed 


his lath at him. The lathi was seized By 
the deceased whereupon the appellant left 
hold of it and shifting the banka from his 
left hand struck the deceased twice on the 
leg. The deceased fell to the ground and 
the appellant gave him ‘a third blow on 
the corner of the shoulder. .When the two 
sons of Sheo Prasad ran up, the accused 
tan off leaving his lathi behind him. “The 
‘sons put their father on a bed and carried 
him to the thana six miles away which they 
reached at noon, After the recording of 
Sheo Prasad's report, (Exhibit B.) Sheo Pra- 
sad was sent on to the hospital at Muhmud- 


' abad but died on the way. The exact time 


of death it is difficult to state but from the 
fact that the Assistant Civil Surgeon states 
that he saw the body at Ir P. M. on the znd 
and that the probable time since death was 
16 hours, we may take it that the hour of 


nS ‘death was ‘about 8 or ó P. M. 


. Be. | 
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Thus, the deceased died about 12 hours 
y after he was-struck. The 
-nation showed there were twa wounds on the 
| left leg 14 and 2 inches in depth and a wound 
,on the left shoulder-joint 6 inches long 


3 '.2d iüches wide and 3 inches deep cuiting 
-irto the joint and separating the head of. 


the humerus. The Assistant Civil Surgeon 
stated that. the probable cause of death 
was bleeding and shock from these wounds. 
The deceased, it-appears, was a man of 
- strong and. healthy physique. : 
- The Sessions’ Judge of Sitapur was not - 
prepared to find that. the appellant actual- 
' ly intended to ‘cause ‘death of the deceased, 
' but holding, it proved that the deceased 
died from ‘wounds deliberately inflicted 
' with a dangerous weapon by the appellant 
‘after the appellant had deliberately sought 


ve 


the deceased in order, to inflict wounds, u 


found that the appellant must have known 

' that death was likely to easue from the 

blows which he struck end has, consequent- 

. ly, found the accused guilty of murder and 
' imposed the: death sentence. 

‘The learned, Barrister for the appellant 

confines himself in this appeal to pleading 

' that the offertce’ proved ori the evidence ij 

.- not.one of murder or even of culpable homi- 

cide but, ati the most,’ only one of causing 

grievous huit by use of ‘a stabbing weapon. 

He also urges that,this is not a case for 

extreme, punis shiment inasmuch as there 


is good evidence to show that his client . 


- had: grave provocation. ; 
The Government Pleader in sdpporting 
the conviction of murder has rightly point- 


ed out that, if-there was.an intention to’ 


.. cause death and death was caustd by a 
. wound or wounds inflicted in pürsuance of 
` that. intention, the case would be -one of 
murder, even though none of the ` wounds 
which the accused inflicted before being 
interrupted were of a character which would 
‘within the knowledge of the accused or in 
the ordinary ' course of nature have 
proved. fatal. He would find evidence 
of the “intention in the fact that, 
according to the statement 
deceased, Exhibit B, the ‘accused 'pre- 
faced the assault by saying, “Sarau, I shall 
kill you,” and. also in the fact that the ac- 
cused brought with him a dangerous cutting 
seapoaanpd, Lastly, in the fact thatthe accus- 
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medical exami-. 


‘of the ` 


ed had a motive fot killing the deceased. 

We are not prepared to hold that, even if 
the accused before he attacked the deceased 
.did use the. words “I shall kil you" this 
‘expression can be held to prove an inten- 
tion to murder. They are words. which 
might be used by an dngry man whose only 
iitention was to give a severe beating to 
his opponent., 


m»atioued by the deceased, the evidence 
of the witnesses present in the field does 


not corroborate the fact of their having . 


ben used. As to the use of . the banka itis 
.to be noted that it is clearly proved by the 
evidence ‘that the appellant commenced 
the assault merely with his lathi. The 
banka was, at that time, in his left hand 


and it is in evidence that, owing to a stiffness ' 


the elbow joint, the accused could not 


2 his left hand. The banka was resorted : 


i when the deceased disarmed the ap- 

lant of his lathi. It has been urged that 
the appellant intended to knock the de- 
ceased down with the lathi and then murder 
him oa the ground With the banka. "There 
is, however, a reason: against holding that 
this was the-cas2. It is proved that, after 
the diceasad fell to-the ground, the accused; 


Ioas 


Apatt from this, it may be . 
msatio2ed that, although these words were ' 


85 far from'aimingat the head of the deceax- ' 


él of at any dangerous part ‘of his person, 
confined: himself to ‘hitting -him on the 
shoulder, and only struck one blow. Itis 
true that the'sons of the deceased ran up 


„to assist their father but, if the. appellants -. 


-bad com: with the deliberate. intention'.to > 


murder the -deceased it is probable ‘that he 
would have had time to strike more ‘than 
one blow. Again, if the intention of the 
accused was a .deliberate ‘one to murder 
the deceased we should not have expected 
the assault to have taken place on the de- 


ceased when he was within close distance. 


of his sons and his labourers. As to motive, 
accepting the statement -recotded-in the 
note appended to the initial report that 
.the real reason of the deceased complain- 
ing of the appellant beiug a bad character 
was that the appellant failed -to- pay -his 


tent, we are unable to hold that the un- . 


fairness ‘of making sueh' an application 
would make the appellant determined to 
kill the deceased. His grievance might 
be' satisfied -by assaulting him without any 


‘Sich. extreme intention. Considering these 
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- facts-as a whole, we afe unable.to hold that 


any intention, to cause death is proved and, 


'consequently, the case will not fall within 
-the first paragraph of section 300, Indian 
Penal Code. - 
said to have been ‘struck with the intention 
of causing bodily injury sufficient in the 


ordinary course of nature to cause death. 


The proper question was not put tó the 
medical witness. 
cause of death was probably shock and 
hemorrhage. If the deceased died of 
shock it is impossible to predicate that 
death from shock twelve hours after the 
assault was a normal result of the three 
wounds. It is much more'prbbable that 
the deceased died of haemorrhage, but as 12 
hours had elapsed since he was struck and 
the deceased had endured in the interval - 
‘two journeys, oue of six miles and the other 
apparently of some miles, it is probable 
that the hemorrhage was at least caused 
as much by his being carried about. as by 
the wound in'itself. Death from hemorr- 
hage cannot, therefore, be said to have been . 
'a normal result of the wound. ‘The case, 
therefore, does not fall within the third 
paragraph' of séction 300, Indian Penal 
Code. The Sessions Judge appears to’ have 
, held that it fell under the second paragraph 


in that the offender intentionally caused. 


bodily injury which he knew to be likely 
io cause the death of the pérson to whom 
' the harm is caused.’ Illustration (b) to 
section 300 appears to indicate that this 
paragraph was only intended to be invoked 
when some injury which would not in the 
ordinary course of nature cause death was 
known to be likely to cause death by the 
"offender in consequence of the latter being 
aware of some abnormal condition of the 
deceased. Even assuming, however, that 
the paragraph is not to have such a restrict- 
ed meaning we are unable ini this case to 
' hold that the appellent could possibly have 
known that the ‘wounds he inflicted were 
likely to cause death. We are mot prepared 
to hold that the, blow on the corner of- the 
shouldez-blade: was intended to be a blow 
on the neck. In the absence of any evidence 
to indicate that a*blow on a particular part 
of a person was intended to he a blow on a 
snore vital part, it, must ke keld that the 
offender inflicted thé blow where he interid- 
ed, We hold, therefore, that the second 
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Nor; again, can .the- blow be ` 


All he said was that the ` 


, paragraph of section ` 300, Indian - Penal 
Code, does not apply.: The Government 
-Pleader has invoked the fourth paragraph: 
‘In our opinion’ the fourth paragraph’ of 


-section 300 can never be inkoked in a cass: 


where there was intention: of causing spe- 


cific bodily injury to a: particular person. ' 


Illustration (d) shows that it only applies 
to a case.of dangerous action without an 
intention to cause specific bodily. injury to 
any person. 
Rama Singh v. 
is made in - the 
.and Walsh, JJ., to dle fourth clause of sec- 
tion 300 in a case where there was such: an 
intention. We are. of. the opinion, -how-. 


Emperor (X) reference 


' ever, that this was clearly wrong. A great 


deal of confusion results from failure to 
perceive that the fourth clause of section 


300. never applies to a case where specific . 


bodily:injury has been intentionally caused 


to a.particular person but only.applies to | 


very rare cases of the, character shown in 


Illustration (d).. As this clause is the most: 
difficult clause im section 300 it is obviously 


very undesirable to invoke it where it is. 
not- applicable. Our conclusion; then, is 
that the offeńce docs not fall under’ section 
300, Indidn Penal Code, and is not, there- 
fore, one of murder. Nor, again, will it 
fall under section 299, Indian Penal Code, 
inasmuch as it cannot be said that the in- 


juries were likely to cause death. - It is to 


be regretted that the Assistant Civil Sur- 
geon was not-askeil directly as to this and 
we have, therefore, had to supply this omis- 
sion in ‘the evidence by reference to medical 
authority. We are convinced that a wound 
on the shoulder by a weapon of this- kind 
would not be likely to cause death. As it 
was, the wound went down 3 inches into the 
. shoulder-blade without meeting a blood vessel 
sor vein. As to the conténtion that the 
accused..should be -held.to have had the 
knowledge that he was likely to cause ee 
we are of the opinion that the "words 
section 299 “or with the knowledge that 
he is ‘likely ‘by such act to cduse death” 
` must be read in the light of the language 
of section 300, and so read they are: not 
applicable to a case 
injury -is intentionally. caused 'to - 


cay d. m Cas. 465; 42. A. 302; 18 A. ie J. 
224: at Cre TJ. 783i 2 U. Pla R (A) goze ^ 


It is true that in. the ‘ruling . 


judgment by” Piggott . 


"where specific bodily ` 
a; par- 


'. endangered life. The extreme 
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ticular person. No mote serious offence, 
‘therefore, appears to "have teen proved 
against the accused than one under section 
326, Indian, Penal Code. The wounds 
amounted clearly to grievous hurt because 
they endangered life. Wounds which ac- 
tually cause death must Le held to have 
Sentence 
allowed by section 326 is transportation 
for life but, in view of the provocation re- 
ceived by the appellant, as described above, 
we do not consider it necessary to impose 
transportation for life. Another reason for 
not imposing this penalty is, that we con- 
sider that the deceased would probably 
not have died but for the journey to thé 
thana and the further journey in the direc- 
tion of the hospital. It is clear from the 
language, of the initial. report and also from 
the fact that the report was entered as an 
offence under section 307, Indian Penal 
Céde, that the death of the deceased was 
not anticipated at first. 
' — We, therefore, allow this appeal to the 
extent of altering tbe section of conviction 
from 302 to 326, Indian Penal Code, and 
we direct that the accused be punished 
with rigorous imprisonment for six years. 
W. C. A, & NPH. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S | 
COURT. à 
CRIMINAL REVISION No 63 OX 1923. 
March 27, 1923. 
Present:—Mr. Halifax, A. J. C. 
YESHWANTRAO PANDE—Appricant 
VETSUS . 
SECRETARY, MUNICIPAL COMMIT- 
TEE—NoN-APPLICANT. 

C. P. Municipal Act (X VI of 1903), ss. 2 (4), 
44— ax, essentials of—Lease money for Municipal 
building, whether tax. — 
wW The; essential quality of a tax and of those 
similar imposts nentioned in section 2 (f) of the 
C. P. Municipal Act seemsto be that the amounts 
or rates of payments are fixed by levying authority 
without reference to the payer. In regard to 
some of them there is the option of making no 
payment if no benefit is taken but iu none of them 


has the payer any optiôn as-to-the amount to be 
paid. z 

. An unpaid balance of lease money in respect 
of a Municipal market building is not a tax and 
is not recoverable by the summary procedure 
under section 44 of the C. P. Municipal Act. 


Revision of the order of the Gity Ma- 
gistrate, Nagpur, dated the 20th February 
1923. 

Mr. K. P. Vaidya, for the Applicant. 
Mr. G. P. Dick, for the Crown. , 
ORDER.--At an auction held by the 

Municipal Committee of Nagpur of the right 

to sell provisions at a certain stall in the 

Cotton Market near the Railway Station 

the ‘applicant, Yeshwantrao Pande, made 

the highest bid. He paid a portion of the 
amount of his bid and the sale was pre- 
sumably sanctioned in due course by the 

Committee at one ofits ordinarv meetings. 

But before Yeshwantrao executed the deed 

regeiicd of him the Committee, as he alleges, 

broke one of the conditions of the contzact 
and he filed a suit for damages. ‘The 

Committee then applied under section 44 

of Act XVI of 1953, the Central Provinces 

Municipal Act, to a Magistrate to recover 

the unpaid balance of the lease-money fiom 

him by distress and sale of his moveable 
property. Yeshwantrao objected that the 
money due from him was not due for any 
tax and that, therefore, section 44 of the 
Municipal Act did not authorise its recovery 
by distress and sale. The learned Magis- 
trate examined the question and came to 
ihe conclusion that the amount recovér- 
able was a “market due" within the mean- 
ing of clause V II of section 35 (a) of the Act, 
and was, therefore, a tax according to tne 
extended meaning given to that word by 
section 2 (f), which lays down that it in- 
cluGes any toll, rate, cess, fee or other 
impost leviable under it. Sale of the move- 
able property which had .already been 
attached was accordingly ordered, and 

Yeshwantrao has applied to this Court 

for revision of this order. 

(2) The essential quality of a tax and of 
those similar imposts mentioned 1n section 
2 (f) of the Municipal Act seems to be that 
the amounts or rates of payment are fixed 
by the levying authority without reference 
to the payer; in regard to some of them 
there is the option of making no. payment 
if no benefit is taken, but in none of them 
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has the payer any option as to the amount 
to be paid. That essential quality is 
absent in the present cese, 
amount to be paid was fixed by agreement 
between the two peres. 

(3) But it is not necessary to examine the 
general meanings of words for a decision 
of this matter. A tax recoverable under 
section 44 of the Act is a tax imposed under 
secton 35, that is to say, a tax imposed 
with the previous sanciion of the local 
‘Government, or in special cases with that 
of the Governor-General in Council as 
well, “in the manner required by section 
39." That section requires a proposi- 
tion of the tax ata special meeting, pub- 
lication of details of its incidence, considera- 
tion at another special meeting of any 
objections made, sanction of the Local Gov- 
ernment . after consideration of those objec- 
tions and notification in the Official Gazette 
of the date of the imposition of the tax. 
Whether, therefore, the payment to be ex- 
acted from. the applicant was a “market 
due” or not, and it certainly was a "due" 
or debt for using a market or exposing goods 
for sale in a place belonging to the Commit- 
tee, it wa; certainly not a “market dus" 
or tax of the kind mentioned in section 35 
of the Municipal Act, asit was never. im- 
posed in the manner prescribed by that 
Section. It cannot, therefore, be recovered 
by the summary procedure provided by 
Section 44. The order of the Magistrate 
is accordingly set aside and the applica- 
tion of the Municipal Committee under 
Section 44 will be dismissed. Yeshwant- 
rao's property will be released from attach- 
ment. 


G. R. D. Application allowed. 
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OUDH JUDICIAL COMMISSIONER’S . 
COURT. 
CRIMINAL APPLICATION No. IIQ OF 1022. 
November 14, 1922. 
' Present:[—Mr. Kanhaiya Lal J. C. 
GHISA—AccusED—APPLIC :-NB 
Vereus 
EMPEROR--COMPLAINANT, 
Criminal Procedure Code ( Act V of 1898), s. 122 
A for good behaviour-—Surety offered, fitness 
0, e . 


d iNDIAN CASES, 


where the ' 


1459 
AKHOY MONBAL 7. BASU RAI. 


Where a .person is directed to furnish sureties 
for his good behaviour, the fact that a surety offered 
by him has already become surety for another 
is no ground for not accepting him. 

Criminal application against the order 
of the Magistrate, First Class, Bara Banki, 
dated the 14th July r922. 

Mr. R. F. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown, 

JUDGMENT.—The applicant Ghisa has 
been bound over to be of good behaviour 
for a period of one year. He furnished 
two sureties, Jagannath Singh and Baiju 
Singh, one of whom was accepted by the 
Trying Magistrate. The other was | not 
accepted on the ground that.he had al- 
ready stood surety for some other man. 
That ground is clearly insufficient. e Jaggán- 
nath Singh is zeminday and Baiju Singh 
is an under-proprietor. They undettook to 
look after the accused if their security 
bonds be accepted. 

The application is allowed and the Try- 
ing Magistrate directed to release the 
accused -Ghisa if the  security-bonds of 
Jaggannath and Baiju Singh are still sub- 
sisting and have not been withdrawn. 

W. C. A. Application allowe 1. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION Case NO. 787 OF 1022. 
" November 22, 1922. 

Present ---Mr. Justice Newbould and 
Mr,’ Justice Suhrawardy. 
AKHOY MONDAL AND oTHERS— 

PETITIONERS ° 
` versus 
BASU RAI AND OTHERS—OPPOSITE- 
PARTY. 

Criminal Procedure Code ( Act V of 1898), s. 145, 
proceeding under— Decree of Civil Court, awarding 
possession, effect of — Possession, mode of delivery of. 
whether material, ; MD 

A Magistrate, in declaring possession in a prc- 
ceeding under section 145, Criminal Procedure Code, 
cannot go behind a decision of a Civil Court in 
the matter. It is not for him to question the 
validity of the decree on the ground thatit was 
passed without jurisdiction. 5 

When a dectee such as the above is inter ‘partes 
it is immaterial whether the delivery of possession 
under it was symbolical or not, 


^ Harendra Kumar 


this Record of Rights it 
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Rule agairist añ- order of the Sub. 
a Divisicnal Magistrate, Bankura. ` 

: Babus Manmatha Nath Mukherjee aa 
Sarbadhicary, fer the 
',. Petitioners. 
. Babu Norendra - Kime Bose, for 
„Opposite Party. . 
'JUDGMENT.—This rule is directed 
against: an order.of the Sub-Divisionel 
Magistrate of .Bankura 
first. party, the opposite. party before 
us, to be in, possession of certain 
lands, under, section. 145, Criminal Pro- 
.Cedure Code. The Magistrate has based 
his’ order‘ on the - Record of. Rights 
published..in the Settlement proceedings 
which recorded the possession of this party. 
. But.subsequent to the publication of 
appears that 
fhe second party, who are the petitioners 
before us, obtained a’ decree against ihe 
' first party in the Court of, the Subordinate 
Judge of Purülia . and. in execution 


the 


. of that decree they were put in posses-’ 


sion of the, disputed Jend. This Court 
has repeatedly held that, in a proceeding 
under sectio& . 145,. Criminal Procedure 
Code, the Magistrate cannot go behind 
"the decision of the Civil Court in the 
matter. ' 

The Magistrate here has erred in think- 
ing that the decree can he ignored because 


br the Subordinate Judge of Purulia: had 


ne jurisdiction over this land and because 
' the delivery of possession was ‘symboli- 
‘cal. It is Hot for the Magistraté to qucs- 
tion the validity of a decree that has not 
been set aside by a competent Court. Also, 
when the decree is inter partes it is im- 
material whether the delivery of possession 
is symbolical ornot. We hold that in this 
case in disregarding this delivery of posses- 
sion the Magistrale acted with gross irre- 
gulerity in.a manner thet wes hkely to 
cause a failure of justice. 

We accordingly make this Rule absolute 
and:set aside the order of the Megisirete 
ee tke fiast party to te in pessessicn. 

NH. Rule made alsolute. 
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OUDH JUDICIAL COMMISSIONER’S © 
COURT. 
CRIMINAL APPEAL No. 306 OF 71922. 
November I4, 1922. 
Present :—Mx. Kanhaiya Lal, J. C. 
NAGESHWAR AND, OTHERS—ACCUSED— " 
APPELLANTS 
versus 
TO EOP M te gt 

Criminal Procedure Code (Act V of 1898), 
- S. 291— Defence. witness, -discharged— Accused, right, 
of, to examine. 

The fact that a witness cited by an accused 
person is discharged before his examination, is no 
bar to his being examined as a “witness if he is 
in attendance, and the accused insists on his 
evidence being recorded. [p. 55, col r.] 

Criminal appeal against an order of the 
Sessions Judge, Fyzabad, dated the 7h 
September '1922. 

Mr. R. F. Bahadurji, for the Appellant. . 

The Government Pleader, for the Crown. . 

JÜDGMENT. —This is an appeal by 
certajn persons who have been convicted 

of offences under sections 147 and. 304, 

Indian Penal Code. They had filed before 
the Committing Magistrate a list of wit- 


nesses, which included Pandit Parmeshwar - 


Nath Sapru, a Pléader practising at Fyza- 


. bad. He was summoned to attend the 


. Court of Session, but having been engaged 

as a Counsel by some of the accused to 
conduct their defence' before the Sessions 
Judge he naturally felt some delicacy in 
appearing both:as Counsel and as a wit- 
ness in the case. : 


On -the 17th’ August r922 before the 
trial commenced an: application was 
made by Nageshwar, Ram Prasad, Bhola 
and Changa, àccused, stating that they: were 
present at the time of the alleged occurrence , 
at the. house of Pandit Parmeshwar Nath 
Sapru, that the said Pandit was aware 
of all facts and that they wanted to examine 
him asa witness and also to engage him 
-as their Counsel. They further stated that 
the said gentleman was unwilling to accept 
the brief, if he was examined as a witness, 
and that they were obliged, in the circum- 
stances, to discharge him. The learned Ses- 
sions* Judge thereupon discharged the wit- 
ness and proceeded *with the trial. Sub- 
sequently, the said accused reconsidered 
their position and insisted on examining 


. Pandit Parmeshwar Nath Sapru as one.. 


i 
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. of their witnesses: He was present in 
Court. His clerk has already been examined. | 
Mr. Sapru protested against.the applica- 
tion and stated that he had given his clients 
the choice of either examining him as a wit- : 
^ ness or engaging him as a Pleader and that 
they should not be allowed to examine him 
after he had beén discharged. The learned ` 
Sessions Judge accepted , his contention , 
and refused to examine him as a witness. 
The attitude taken up by Mr. Saptu was ' 


quite unobjectionable, and tlie applica- : 


tion now made by the accused places him. 

in a position he wanted to avoid, Sec-. 
‘tion 291 of the Code of Criminal Procedure, . 
however, allows the accused to examine a . 
witness, not previously named by lim, 
if such Witness is in attendance. It does ° 
not in express terms refer to a witness 

who has been discharged. But if the accused - 
insists on the examination of a witness in 

attendance, who had been “discharged be-, 
fore; the Court may, if it'thinks that thë 

interests of  jüstice would be’ served, 

-allow an opportunity for his productioa. 

The conduct of the accused in this matter 

has . beei ‘somewhat ‘disitigenuous, but 

considering the position in which they 

: were placed, it would be hard to’ refuse , 
to them the opportunity which they sought 

to produce the witness whom’ they were 

` obliged, under circumstances agains: their : 
will, to discharge. The examination or 

© the witness would in no case have involved 


an adjournment of the trial and the pro- .- 


secution would hardly, have suffered by. 
_tke evidence of Mr. Sapru being recorded 
at that stage. M 

. Tke learned Sessions Judge is, therefore, . 
directed to examine Mr. Parmeshwar Nath | 
Sapru in the presence of ali the accused 
.and the evidence so recorded’ should’ be 
certified to this Court as early as practi- 
cable. i 


. W. C. A. Order accordingly. 
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LOWES BURMA CHIEF COURT. 
AE ' FULL BENCH. ~ ` 
"CRIMINAL REFERENCE NO. 17 OF 1922, 
_ June 20,1922. . . > > 
Present;—]ustice Sir Sydney Robinson, 


Er, Chief Judge, Mr. Justice Maung Kin - 


and Mr. Justice Macgregor. 

“NGA CHAN TAHA—APPLICANT *. 
MC ar UNSHS | 
' EMPEROR.—OPPONENT. . 


Criminal Procedure Code ( Act V of 1898), ss. 190 
(1) (b), 351— Cognizanze of offence on Police report. — 
Witness, prosecution of, with other accused —Magis- 
trate, jurisdiction of. 


« ` 
Where after some evidence for the prosecution : 


had been led in a case in which the prosecution 
was initiated on a Police’ report, the ‘Magistrate 
ordered the prosecution of one of the witnesses 


, jointly with “another accused and commenced the 


trial de novo: i : 

Held, Per Robinson, C. J. and Macgregor, J., that 
the Magistrate had full jurisdiction to act, that sec- 
tion 351. of the.Crimin í | 
the case, and tliat the Magistrate, so far as section 


190 was applicable, ifit was applicable at all, had . 


acted uuder section rgo (1) (b) of. the Code. 
[p: 60, col..2; p. 61, col.1.] i 
Per Maung Kin, J.--That section rgo (r) (b) 
applied to the facts of the case. p. 61, col. 1.] 
Raference made in Criminal Revision-of 


the order passed by the Sessions Judge 


of Tharrawaddy; confirming the original: 


order of sentence of two-years’ rigorous im- 
prisonment passed on the accused by the 
Soscial Power Magistrate, Tharrawaddy. 
"^ — ORDER OF REFERENCE. 
Maung Xin; J.—(April 7, 1922).—This 
is au application for - revision , by Chan 
Taa. ` GG 

The Poliçe sent up Po Ne and another for 
trial under section 379 of the Indian Penal 
Code. The Magistrate took cognizance and 
tried the case. After some of the witnesses 
for the prosecution had been examined, 
Chan Tha, who was one of the witnesses 
cited by the Police, appears to have been 


. placed in the witness-box and to have been 


Procedure Code applied to . 


questioned by the Magistrate, though Chan 


Tha’s replies have not been recorded; but 
we find the Magistrate recording in tHe case 
diary that Chan Tha tried to exculpate the 
other accused and that, according to the 
evidence which had been recorded, he was 


. one ‘of the principal persons who arranged 


` 


the payment of the money and the:return. 


of the stolen cattle. The result was that 


- Chan Tha was made. &.co-accused and the 
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case was tried de novo. In the end, both 
Po Ne and Chan Tha were convicted. On 
appeal to.the, Sessions Court the convictions 
were confirmed; but as regards Chan Tha, 
the learned Sessions: Jüdge considered (he 
point whether the trial was illegal. — 

It appears the Magistrate was. not 
empowered to take cognizance of a 
case under section’ 190 (r), clause 
(c), ‘Criminal Procedure Code. - It 
also appears that he did not, ‘un- 
der section r9r, inform Chan Tha that he 
was entitled to have the case tried by an- 
other Court. The learned Sessions Judge, 
however,held that theMagistrate had.taken 
action against Chan ‘Tha under section 
351 of the Criminal Procedure Code, and 
‘that the trial was in order. 

According to two cases, namely, Khudivam 
Mookerjea v. Empress (1) and Queen- 
Empress v. Hivashanker (2), where d 
witness is turned into an accused, the Ma- 
gistrate takes cognizance of the cese against 
him under section r9o (1), clarse (c), of the 
Criminal Procedure Code. The former is 
.a Calcutta case and was decided by O’Kinealy 
and Jenkins, JJ., and the latter is a Bombay 
case and.was.edecided by Parsons and 
Ranade, JJ. . 

Against these two cases, we have thé 
cases of Jagat Chandra. Mozumdar v. Queen- 
Empress (3) and Charu Chandra Das v. 
Narendra Krishna Chakravarti (4). In the 
former case there was a complaint charging 
thtee persons with: various offences. 
On.the fiing of th: complaint, the’ Magis- 
trate exam ned the complain’ nt and some 
witn:ss:s produced by him ¿nd then issued 
processes, against the, peiscns complained 
against and another person. Ghosh and 
Wilkins, JJ., held that the Magistrate 
took cognizance upon the complaint. In 
the. latter case, a report was made 
tothe Police against four persons as hav- 
ing outraged the modesty of a woman. 


The Police enquired into the case, and, as ` 


the complainant identified a certain person 
as one of those concerned, that person was 
gent up for trial. At the trial, it appeared 


(1) 1 C. W. N. 105, 
g Rat. Un. Cr. C. 951; Cr. Rg. 2 of 1898. 


3) 26 C.786;3 C. W. N. 4915 13 Ind. Dee, : 


(N. 5.) 1103, A 
(4) 4C W.N, 367. 


n 
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from the evidence of one of the witnesses 
that two other persons were concerned in 
the offence. The Magistrate then issued | 
processes against these two others and they 
were tried along with the accused sent up 
by the Police. One of the two, the sukse- 
quently added accused, was convicted. An 
appeal to the SessionsJudge wis unsuccess- 
ful. The matter came before the High 
Court before Prinsep and Hill, JJ. It wes 
contendéd that the Magistrate had acted 
without jurisdiction in proceeding rnder 
clause (c) of section rgo of the Crim‘nal 
Procedure Code as he was not especially 
empowered to také cognizance of the cese 
under the said clause of the said section. 
It was also contended that the Magistrate 
did not take cognizance of the offence upon 
a complaint or upon Police report, inasmuch 
as no complaint was lodged against the 
petitioner and the Police did not send him 
up for trial. It was held that as there had 
been a com»lain* that some person or per- 
sons committed an offen:e the Magistrate 
had cojnizance of the offence upon a com- 
plaint under secticn 190 (x) clause(a). 

In my judgment, these two ceses are 
en'irely different to the case before me, 
inismuch as there was no Police, 
report or complaint against Chan Tha, 
nor was there any Police report or 
complaint .to the effect that there were 
more than two persons conceruéd in 
the cese. I would hold that, if sectiom 190 
applies to this case, the Magistrate took 
cognizance of the case against Chan Tha 
under clause (c) of that section aud that, 
as he had not been especially empowered 
to take cognizance of the cese under that ` 
clause, hís proceedings must be held to be 
void ; and evenif he had been so empowered 
the same result would follow, because he 
did not, under section 19r, inform the 
accused that he could have his case tried 
by another Magistrate, if he so wished. 

This brings me to the contention by. the 
learned Sessions Judgethat the Magistrate 
did not take action under section rgo at 
all but under section 351. In support of 
this contention, the case decided by Sir 
Bepin Krishna Bose, Additional Judge of 
Nagpur, Judicial Commissioner’s Court— 
Emperor v. Sakhia (5)—1may be cited; but 

(5) 3 Ind. Cas. 568; 5 N. Ls R. 113; 10Ct, L, J. 
303. 
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in my opinion, the conclusions arrived at 


by the learned Judge are not correct. He, 


holds that section 351 is self-contained and 


complete in itself and independent of Section . 
He. 


160: and consequently of section 191: 
holds that where a Magistrate acts under 


Section 351 against any person upon the’ 
evidence taken before him to be concerned 


inthe' offence under investigation, he cannot 
be properly regarded as taking ‘cognizance 


of the case upon information received, or" 
upon his own knowledge or suspicion within ' 


the meaning of clause (c) of sub-section (x) 
of section 190, so as to enable the accused 
to object to that Magistrate procceding fur- 
ther with the case. He says: "Now section 
190 finds place in a sub-chapter dealing with 
‘Conditions requisite for Initiation of Pro- 
ceedings’ whereas section 351'is located in 
a.Chápter, which is headed ‘General Provi- 
sions as: to Inquiries and Trials.’ While 
the former refers to the initiation of proceed- 
dings, the latter deals with a matter arising 


during the course of a proceeding already: 


initiated. ooking to the fundaméntal differ- 


ence in the character of, the subject-matters. 
of these two sections appearing im two dis-- 


tinct parts of the Code, it does tot appeas 
that the Legislature intended that the 


one should, be’ dependent on the other 


. to: this extent that no proceeding can be 
started against any person under section 
‘351 except in compliance with the condi- 
tions set forth in section 190. On the con- 


trary, it would.seem that section 351 deals: 


with a state of things not covered by sec- 
tion rgo. When an enquiry or trial hes 
already commenced in one or other of the 
methods provided for' by section rgo, the 
power of the Presiding Magistrate is no 
longer fettered by its provisions. He may, 
independently of them, take action against 
a person filling the character described in 
section 351, ‘as though he had been arrested 
or summoned. . These” words seem, in 
“my judgment, to‘indicate that the per- 
son proceeded against is to be ‘regarded 
jin. the same light and is” to’ be 
Subject ^ to. the same disabilities as. 
though he had Already been arrested 
or summoned : in 
proceeding; initiated, under section rgo. 
‘The. conditions for initiation of a proceed- 
ing as set forth in this.section are in his. case 
to..be dispensed with. The cese is to be 
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pursuance of a” 


3 


regarded as-having passed the stage. con- 


tem; Jated therein.’”” 

Section 351 is as follows :—- = 

“ (1) Any person attending a Criminal 
Court; although not undir arrest or upon a 
summons, may be detzined by such Court 
for the purpose of enquiry into or trial of 
any offence of which such: Court cen take 
cognizance and which, from the evidence, 
may, appear to have been committed, and 
may be proceeded against as though he. 
had been arrested of summoned. . 

"(z) When the detention takes place in 


‘the course of an inquiry under Chapter 
XVIII, or after a triel hes been begun, the 


proceedings in respect of suchepcrson shell 
te commenced afresh, and the witnesses 
reheard.’’ -' . ' 
This section is placed in the Chapter head- 
ed “General Provisions as to Inquiries and 
Trials” and it applies to all Criminal 
Courts. For instance, it applies to 
2 Court of Session. It elso epplics to in- 
vestig.tions preliminary to commitment. 
for e subsequent trial: In the case of the 
Court of Scssion, any person attending 
the Court may be made a Cq-eccused with. 
enothcr under triel. In the case of a Magis- 


- trete holding a’ preliminary enquiry with-, I 


a, vicw to committmcnt to the Court of Sès- 
sion, he cen make eny person attending 
his Court a co-eccused with another against 
whom the cnquizry is being mede. These 


. two ceses do dot came within the purviqw 


of sectiqn 190. 
The question arises: what will be the’ 

meaning of section 351 in cases in which , 

section 190 applies ? 37d 


7 1 Py t 
Now, under section 190,certainMagistrates 


ere empowered to take cognizance of an 
offence upon information receiyéd from 
any: person other than a Police Officer, cr 
upon his own knowledge or suspicion 
thet such offence has been committed, and 
where action is taken under section.19r the 
Magistrate, is bound to inform the 


person proceeded against that “he. 
may, if he wishes, 28k to be tried’ 
by. another Magistrate. If. the -> Try- 


ing -Magistrate has no power to take cog- 


nizencein that way, or, having such power, 


feils to. inform the accused as required by 
section ‘IQI, .his proceedings ure void 
under section 530 of the Code. 


Mut ws 
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If, under the circumstances of a particu- 
lar case, it can be mela that the action taken 
by the Magistrate was under section 
. -x9o (1), clause (c}, and his proceedings are 
void for non-compliance with section IQI, 
or because he had ro power to take -cog- 
nizance under thet clause, the question 
arises as to whether section 351 will help 
to make his proceedings valid. In my judg- 
ment, that section will not. All thatitsays is 
that he may detain a person attending his 
Court fof purpose of enquiry into or "trial 
of any offence of which he can take cogni- 


zance and which from the evidence may | 
. appear to have been committed, and he . 
' . may proceed 


against such person es 
though he has becn arrested or summoned. 
But the section does not enswer the ques- 
tion how the Magistrate should take cog- 


nizance of the offence egeinst that person. ` 


' For an- answer to that question we must 
go to section 190 (1), cleuse (c), and section 
19r: In other words, section 351 must be 


Tead as a general provision applying to all ` 


Criminel Courts, with sections 190 and ror 
as provisos thereto with reference to the 
.various clesss of Magistrates. I am 
unable to agree with Sir B.. K. Bose that 
' section 351 is self-contained and independ- 
. ent of sections rgo and 191. In coming to 
that conclusion, I em of opinion the learu- 
ed Judge overlooked the fact that section 

351 is designed to apply to all Criminal 
. Courts and is, therefore, placed in the Chap- 
„ter headed ‘Generel Provisions as to In- 
quiries and Trials.” If the learned Judge’s 
view is correct, section 351 will certainly 
be in conflict with section 190 (1), élause (c). 
‘Apparently, he recognized the ‘possibility 
of this argument, inasmuch as he argued 
for the conclusion that section rgo applies 
to the inftiations of proceedings and that 
_ section 351 applies to proceedings which have 
already been initiated. I am unable to 
discern in the languege of either section, 
or both taken together, any indication. of 
that view: My view is, that section 35r 
is ageneral provision applying to all Cri- 
‘minal Courts and must be held to apply 


to them subject to any special provision `’ 


made with reference to any particular classes 
of Criminal Courts. 

“For thg above reason, I em inclined to 
hold thet the proceedings of the Ma. gisirate 
as regards Chan Tha were taken under 
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clause (c) of section 190 (1), and that as the- 
Magistrate has not been specially empowered ' 
to take cognizance of cases under that clause, 
his proceedings were void and that the same 
result would heve followed, even if'he had 
been so empowered, because there was no 
compliance with section r9gr. But as the - 
point is of some difficulty and of great im- 
portance, I would-refer to a Bench, Full’ 
01 otherwise, as the learned Chief Judge 
may ditect, the following question:—' " 

Whether on the facts of this case, section 
190 (1) (6), or section 35r: or any other 
provision ‘of che Criminal Procedure Code 

applies ? 
OPINION OF THE FULL BENCH. 

Robinson, C. J.—The Magistrate in this’ 
case acted ona Police report;.Po Ne end 
another persom being sent up for trial under 
section 379 of the Indian Penal Code in a 
cattle theft case. After some evidence had 
beenled for the prosecution, the Magistrate 
ordered the prosecution of Chan The, the 
petitiouer, jointly with the other accused, 
The trial was commenced de novo and Chan 
The. wes convicted. His appeal was rejected 
by the Sessions Judge, who considered 


‘whether the Magistrate had jutisdiction 


to try him. An application in revision was 
filed in this Court by:Po Ne and rejected 
by, Mi. Justice Pratt. Another applica- 
tion for revision has now been,filed by Chan 
Tha and the question of jutisdiction has been 
referred by my brother Maung Kin, toa. 
Full Bench. 

The question referred is thus stated:— 
Whether onthe facts of this case section |. 
190 (x) (c), or section 35r, or any other ^ 
provision of the Criminal Procedure Code, 

applies ? 

The question involved really amounts to 
As to whether the provisions of sec- 
tion 351 of the Code are governed by the pro- 
visions of sections 190 and 191 of theCode. 
Section 190 deals with the conditions re- 
quisite for the initiation of proceedings, 
and the. section provides that a Magis- 
trate may take cognizance of any offence:— . 

(a) Upon receiving à ‘complaint of facts 
which constitute such offénco; . 

(b) Upon a Police zeport of such facts; 

(c) Upon information reccived from any 
person other than a Police Officer, or upin - 
hisown knowledge or suspicion, thet such’ 
offence has been committed, 
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It is to be noted that the section provides 


that cognizance may be taken of any offence 
and that no reference is made to the offender. 
Indeed, the identity of the offender is in no 
way involved, for a complaint may be pre- 
sented with a view to actiom being taken 
against.some person or persons unknown. 
When, therefore, proceedings are initiated 
on a-complaint, or on a Police report, 
the Magistrate can legally take cognizance 


of the offence end the requirements of sec- - 


tion 190 of the Code.are complète. | 

In the present case, thé trial was commenc- 
ed and action was taken against Chan Tha. 
The addition of a new accused docs not, 
in my opinion, necessitate fresh. proceed- 
ings in initiation. 
must be recorded de novo, but thatismerely 
in: order that the witnesses, whose evi- 
dence has already been recorded; may be 
used against the new accused. "Thé Magis- 
trate having takencognizanceof the offence 
it is- right and proper that he should bring 
to justice all those persons, whether origi- 
nally mentioned or not, who the evidence 
shows were guilty of that offence. It has 
been held that in such cases, the Magistrate 
should ‘be regarded os taking cognizance 
under the same clause of section 190 as he 
did egainst the original accused; and if it 
were -necessary to apply section 190 et ali, 
I would hold thet thet is the correct view 
to take for the reasons thet I have given 
above. But, in my opinion, section 351 
applies ‘to such cases, and is intended to 
apply to them. The offence being one and 
the seme, end’ the Megistrete , having cog- 
nizance of that offence, ecting under section 
190 (6), has full seizin of the offence. He 
takes ‘ection on the evidence given for the 
prosccution to establish the offence, and 
thére is apparently no need, therefore, to 
refer back to section rgo at ell. However 
this máy be, if there is such necessity, there 


is ample authority to support the view that’ 


in this-case the Magistrate was acting’ un- 
: der section rgo (b). Iam unable to agree 
that there is no indication in the language 
of s:ction 351 tq support the view that 
.section rgo applies to the initiation of pro- 
ceedings and that section 35r applies to 


proceedings that have already been initiated. ` 


The section distinctly refers to cases in which 
a triel Has already been begun, ‘and the sec- 


tion, -a5 now drafted, refers to enquiries and ~ 
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also trials.. With the exception of one case, 
there is no reported case that I can find 
that takes. a different view. That one. 


, case, which is also the earliest, is that 


of. Khudiram Mookerjea v. Queen-Empress 
(1). It was under the old Code of: Cri- 
minal Procedure and before section 351 
had been amended. In that case, however, 
there is a bare statement of the opinion 
of the Court. No reasons for the decision 
are given, and it is, therefore, impossible 
to ascertain or consider the grounds on 
which the decision wasarrived at. Inthecase 


of Raghab Acharjee v. Queen-Empress we - 


have only a note of the case, which has not 
apparently been reported in full. The case 
is different to the present one, in that the 
Magistrate took action against fhe peti- 
tioner on the evidence that was led for the 
defence of the original accused and not 6n 
the evidence -which was given for the pro- 
secution. ` The case was decided on other 
grounds, but it was held that a Magistrate 
is competent at the trial of one person to 
proceed against any other who may 
appear, upon, the evidence taken, to be con- 
cerned in that offence, andethat in doing 
so he cannot be properly regarded as acting 
within the terms of section 190, -clause (c). 
It was further held that this rule should not 
be applied to a case where the trial of the 
2nd eccused is not on the same evidence 
on which the rst accused was tried but on 
other evidence adduced on behalf of the 
defence*of the rst accused. | g 
On the facts of the present case, therefore, 
this authority differs from that of the pre- 
vious one quoted. In Jagat Chandra Mozum- 
dar v. Queen-Empress (3), the Magistrate took 
cognizance of the case upon a complaint 
against three persons. After examining 
the compleinant and some witneeses on his 
behalf, the Magistrate took action against 
another person, end it was held that he took 
cognizance of the offence as against this 
other person under. clause (a) and not 
under clause (c) of section 190; that is to 
say, it was held that the proceedings having 
been initiated on a complaint , the proceed- 
ings against the additional accused must be 
held to be initiated on the same complaint. 
In Charu Chandra Das v. Narendra Krishna 
Chakravarti (4) the same view, was. held. 
A complaint was made to a Head Constable 
of the Railway. Police at Hooghly that four 
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Babus had outraged the modesty of the 
complainant’s wife. The Police keld an en- 
quiry and the complainant identified one 
Bhut Nath Mukerjee who was sent up for 
trial. At the trial it appeared upon the evi- 
dence of one of the witnesses that the peti- 
tioner was also concerned in the offence, and 
the Magistrate instituted proceedings against 
him. It was urged that the Magistrate had 
acted without jurisdiction in proceeding 
under clausei(c) of section 190 of the Code of 
Criminal Procedure, as he was not especi- 
ally empowered by the Local Government 
to take cognizance of the case under the 
said clause and that he had not taken 
cognizance upon complaint or upon a Police 
report, inasmuch as no complaint was lodged 
against the petitioner. It was held that 
he had. taken cognizance of an offence. and, 
having cognizance of the offence, it was his 
‘duty to proceed to deal with the. evidence 
brought before him and to see that justice 
was done in regard to any person who might 


be proved by the evidence to be concerned, 


in that offence. 

The next case, Emperor v. Sakhia (s), 
deals fully with section 150 and section 351. 
It was held th&t the Magistrate taking ac- 
tion, as he did in the present case, cannot 
be regarded as taking cognizance upon in- 
formation received or upon his own know- 
ledge or suspicion within the meaning of 
clause (c) of section 790. .It was held that 
section 351 is self-contained; complete in 
itself and independent of section Iga. 

Lastly, there is the case of Dedar Bux 
v. Syamapada Malakar (6), where most 
of the previous authorities that I have re- 
ferred to are considered. In this case a 
complaint was made by the husband of a 

"girl against foun persons under sections 342 
and 363 of the Penal Code. The Magis- 
trate directed the complainant to prove 


his case, and two days later he presented a. 


petition for withdrawal of the complaint 
and its dismissal as untrue, but the Magis- 
trate proceeded aud examined the girl and 
sonie prosecution witnesses and he found 
that, though there was no satisfactory 
. evidence agaiust the original accused, there 
was sufficient evidence against other persons, 
and, treating the girl as the realcomplainant, 
issued processes against them for offences, 
6) 24 Ind. Cas. 954; € turg. 
PU 4. ty, poe | 5318 C. W.N. 
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Under sections 342, 352, and 363 of the Penal 
Code. It was held that he took cognizance 
against these new accused not named in 
the complaint under clause (a) aud not clause 
(c) of section 190 of the Code. Raghab’s 
case is distinguished. 

_ The authorities, therefore, are strongly 
in favour of the view that a Magistrate so 
&cting must be held to have acted under 
the same clause of section i190 as that 
under which the proceedings were initiated. 

There is also authority for the view that 
section 351 is independent of the provi- 
sions of section 190. 

Fér the reasons given above, I would 
hold that the Magistrate had full jurisdiction 
to act, that section 351 applies to the case, 
and that the Magistrate, so far as section 
190 applies, if it applies at all, was acting 
under sec^ion 190 (b). 

Maung Kin, J.—I have had the advan- 
tage of reading the judgment of the learned 
Chief Judge and have taken time to consider 
the point. 

In my opinion it is right to hold that sec- 
tion r9o, which relates to the conditions 
requisite for the initiation of proceed- 
ings, provides that Magistrates may take 
cognizance of any offence upon information 
derived in one of the three ways mentioned 
in (a) , (b) and (c) of sub-section (I) of sec- 
tion rgo , and that it is not necessary that 
any particular person should have been 
accused before cognizance is taken of the 
offence by a Magistrate. 

I think as regards. section rgo(1) (c) the 
information , or the knowledge , or suspicion 
referred to therein, has reference to the ini- 
tiation of proceedings in regard to, the offence 
alleged to have been committed, and not 
to a later stage of the case. 

The Magistrate’s action in the present 
case refers to a stage later tham that when. 
cognizance was taken of the offence. There- 
fore, section rgo(r) (c) does not apply. And 
there is abundant authority for holding 
that a Magistrate can proceed against 
anybody who may afterwards be showm 
to have been, or suspected of having 
been, concemed. in the commision of 
the offence of which he has taken cog- 
nizance. In view- of the ruling in Dedar 
Bux v. Syamapada Malakar (6) it 
cannot now be held that there is any dis. 
tinction between the case before us and the 
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: cases-of Jagat Chandra Mozumdar v. Queen- 
Empress (3) and Charu Chandra. Das v. 
Narendra Krishna Chakravarti (4) on the 
ground that there was no complaint or.Police 
report against Chan Tha. 

«The. Magistrate took cognizance of the 
offence.in question and enquired as'to who 


committed it or was concernedin the com- - 


mission of it." That was the question the 


Police by their.report asked him to try. ‘For - 
"site Party. 


"this reason it must be held that the Magis- 
trate took.cognizance of the case against 
-Chan Tha upon a Police report under clause 


‘With great respect” to the .learned 
Judges, their ruling in Khudiram Mookerjea 
v. Queen-Empress (1) cannot be followed, 
because, in my opinion the point was over- 
locked that all the three cases which ‘enable 
4 Magistrate to ‘take cognizance of thé case 


relate to initiation of’ the proceedings and. 


not to.a:latér stage in the proceedings. 


In the view I have taken of the mean- . 


ing of section 190; it is unnecess ary to ex- 
“press any opinion as to the meaning of sec-. 
‘tion 351. 

My answer to the question referred is 
that on the facts ofthe case „section 190, 
(1) BE applies. 

Macgregor, J.— I concur in the answer of 
the-learned Chief Judge. 

WGA < iid accordingly. 


——— 
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Crna APPLICATION No. I9 OF 1923. 5 


` March 22, 1923. 
Present — MI. Kanhaiya Lal,. J.C. 
aes ‘JAN . AND OEE T ARCURED E 
' APPLICANTS 
i ` Versus 
EMPEROR, THROUGH” ABDUL 
RAZAK—-OPPOSITE PARTY. 


Penal -Code (Act .XLV .of 1860), s. 34 
—Common- intention—Sudden quarrel, : . 


Where several „persons go to the house of another ' 
and on a-guarrel ensuing there; one of thé party . 


calls.on his companions to beat the Jatter,- and 
they do so, section 34.0f the Penal Code applies to 
impute common -intention to all of them even 
ongi the party did not come with the intention 
" of beating the men in the first | ce. 


ac Ce < 


„was not-in-the house at the time. 


' not. 


ét 


E revision agan an ordér 
of the Sessions Judge, Fyzabad, dated the 


22nd December 1922, upholding theorder of 


the Magistrate, First Class, Sultanpur; dated 


; the x8th. November 1922, upholding the 


order of the Honorary Magistrate; Second 


‘Class, dated the 25th September 1922. 


Messrs. Zahur Ali and Moti Lal Sakesena, 
for the Applicants. 
The Govetnment Pleader, for the Oppo-. 


-JUDGMENT.— The applicants, Mian Jan, 
Mian Din, Hasrat Din, Lal Muhammad avd 
Baqridi, have been convicted of an offence 


-under section 323 of the Indian Penal Code 
-and-sentenced to a fine of Rs. 


60° each, 
It appears that Nur Muhaminad, the sch 


-of the complainant, was married to the 
niece of Baqridi. 


On the 6th Moy igaz ` 
Bayridi and the other. four accused went 
tothe house of Abdul Razzak; and asked hita . 
to get his'son-to divorce his wife. His son 
Abdul 
Razzak, therefore, expressed his inability 
to do anything in thè matter. It is not 
clear whether any conversation took’ place 
at the time about the payment of money 
in consideration of the propesed divorce or 
A quarrel ensued, and Baqridi asked 
his companions to beat the complainant; 
Mian Din, Hasrat Din andLalMuhammad 
then attacked the complainant with lathis. 
The complainant fell down. Mian Din sat 
on his chest and pressed his throat. Mean- 
while, Musammat Nasiban, the wife of the 
complainant, raised a hue and cry, and onthe 
arrival of certain persons, who’ have given 
evidencein the case, the assailants withdrew. 
The complainant had received certa'n in- 
juries, one of which wasgrievous. The Trying ` 
Magistrate was not satisfied that the accused. 
had gone there with the contmon object of. ` 


. attacking the complainant or as to the 
‘person who had caused the grievous hurt, 
-He, therefore, acquitted the accused under 
sections.325 “and 147 and convicted them 
, under section 323 of the Indian ‘Penal 


Code. ' 
held. 

- The case has not ‘been properly. tried., 
Tf the accused had gone with the object 


On: appeal that conviction was up-' 


‘of asking the complainant.to get his son 
to divore. & certain woman without any 
intention. of -beating the“ complainant, they 


had gone for what might be’ Aeee a6 
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a lawful purpose, but when the complainant 
Tefused to take any steps in the ‘matter 
. and a quarrel, ensued, the call of Baqridi 
' to his companions to beat the complaniant 
and the joining of the other accused in 
‘beating him constituted a common object 
; which ought to have been taken into con- 
sideration in fixing their common respo nsibi- 
‘lity for the crime. If that common object 
be excluded from consideration, the con- 
. wiction of Mian Jan, Mian Din, Hasrat 
‘Din and Lal Muhammad under section 323 
of the Indian Penal Code will still stand 
“though that of Baqridi will have to be 
altered into one under section r09, read 
' with section 323, of the Indian Penal Code, 
unless section 34 of the.Code he made 
applicable to him. As the accused have 
been acquitted under sections 149 and 325 
of the Indian Penel Code no further notice 
| need be taken of the matter. The beating 
was started ‘at tbe instance of Baqridi, 


' and section 34 of the Code will, therefore, 


apply. 
Phe application is dismissed. < 
N.H. j Application fpina 


ALLAHABAD HIGH COURT. 
” CRIMINAL APPEAL No. 886 ox 1922. 
. January 3, 1923. 
Present, Mr. Justice Walsh: 
KHETAL AND OTHERS—PLAINTIFFS— . 
‘APPELLANTS , 
"TeFSWS 
'EMBEROR-—DEFENDANT— 
RESPONDENT. 

' Evidence, admissibility of— Identification by co- 
accused—Secondary evidence, whether admissible— 
Evidence by official witness when admissible— Iden- 

, tification, mistake in—Evidence in other respects, 
whether discredited. 

Inasmuch as au accused cannot give evidence 
while on his trial, secondary evidence of an identifi- 
cation of a co-accused by him is clearly inadmissi- 
ble. Evidence by an official witness of identification 
is only admissible, if the identifying witness is 
called to support hisidentification on oath. (p.63, 

"Ccols.x & 2.) 

The fact that a witness makes mistakesin identi- 
- fication is no reason for discrediting his evidence 
~ iu other ‘matters. . [p.64, col. 1.] 
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. truth’for.this reason. and that he - 


Troas 


Criminal appeal from an order of the 
Sessions Judge, Shahjahanpur, dated the 


. 17th October, 1922. 


Mr. J. M. Banerji, for the Appellants. 

The Government Pleader, for the Crown. 

JUDGMENT.—In this case five men, 
Daryao Singh, Umrai, Sibba Singh, Khetal 
and Bhopal Singh, appeal . against their . 
convictions for dacoity by the Sessions 
Judge of Shahjahanpur. They have 
been sentenced to ten years’ rigorous im- 
prisonment. It is a bad case. Owing to 
the mistakes of the Sessions Judge, and to 
what appear to. me to be errors of judgment 
on the part of the Deputy Superinténdent 


of Police, due in part to a strange order: : 


by the Magistrate in refusing an application 
for pardon, I have had difficulty in disposing 
of the case. I am compelled to allow two 
of the appeals, but in one case it seems 
to me a miscarriage of justice. 

The learned Judge has based his decision 
almost entirely upon the confessions of 


-Daryao Singh and Sibba Singh. He has 


worked from this stand-point, and has sought 
for corroboration of the confessions from 


‘independent evidence against each of the 


accused, except in the case of Daryao Singh 
where he has fallen back upon the confession 
of his .co-accused Sibba Singh. : This is 
a very usual method in such cases as. this, 
but when both confessions are inadmissible, 
which is the case here, it has serious draw- 
backs. A great deal of the Judge’s work: 
has been thrown away, and I have had to do 
it again. 

The dacoity took place in the night of the 
4th and 5th June 1922, and on the 6th June, 
Daryao Singh and Sibba Singh were arrested. 
Both were old soldiers and had gun licences. 
Both were obviously persons who never 
ought to have been permitted to carry 
fire-arms. Both were! willing to sell their 
comrades to the public for a pardon. Iam 
quite satisfied that both were induced to 
make thier confessions by the promise of 
being made an approver 1f possible. 

At the end of his confession Daryao Singh 


said that he had been told by the darogha 


that he would be made an approver. He 
‘explained to the’ Magistrate in' the most 
convincing fashion that he was telling the 
-knew 
that what he said might procure his convic- 
. tion or-his: desees The mu. woote, 
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the usual certificate n an unusual form. 
He said, “I believe the above statement 
was voluntarily made although it is quite 
possible that the Police Officers may have 
told him that he will be made an .approver.' 
It seems. incredible that this confession 


should have been admitted in the face of this. 
Section 24 of the Evidence Act makes a'' 


‘confession inadmissible if it appears to have 
keen caused by any inducement or promise, 


' Both the’ Sessions Judge and the First 


Class Magistrate, and even the assessors, 
under the misdirection of the Judge, held 
that it was made voluntarily. Of ` course 
it was, inthe colloquial sense of that term. 
Everything done willingly under a promise 
or inducement is done voluntarily. Every 


Judge ought to know that this section . 


requires a confession to be made spontaneous- 
ly, aud without any inducement, and 
voluntarily, only in that sense. This is ele- 
mentary. In the case of this appellant 


there is no independent evidence against. 


him and he must bè acquitted. 
I am satisfied that the confession of Sibba 
Singh was also caused by the same induce. 


ment. He not only says so himself, but the: 


Deputy Superintendent of Rolice said at 
the trial that the confession `of "Daryao 
Singh was not clear or satisfactory to his 
mind, He, theréfore, took Sibba Singh 
with him to the spot to verify his state- 
ments, obvoiusly with the' intention of 
making him an approver instead of Daryao. 
He applied to the Magistrate for, a pardon 
io Sibba Singh. This, for some, reason 
' which has not been stated in. evidence, 
‘was refused. This seems to have ‘upset 
the judgment of the Deputy Superintendent 
and he abandoned the plan of putting 
forward any accused as an approver, appa- 
.. rently trusting to evidence of identification 
against these two, men, and possibly also to 
their confessions, But neither of them 
has been identified. In. addition to. this 
. it is to be noted that these two accused, 
while awaiting trial, were put up to identify 
their co-accused. If neither of them was 
to be made an approver, this would be a 
natural proceeding. But neither of them 
wes, and the Sessions Judge allowed evidence 


of identification by them, which in substance 


came to little, to be given at the trial. 
‘The Judge has failed to see thet, inasmuch 
as an accused cannot give evidence while 
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on his trial: secondary dou of identifica- 
tion by him is clearly inadmissible. Evi- 


, dence by’an official witness of an identifica- 


tion is only admissible if the identifying 


_witness is called to support his identification 


on oath. «Both these confessions ought 
to be rejected. But in the case against 
Sibba Singh: there are other features which 
I will examine hereafter. 

The ‘cage against Umrai rests upon the 


-inadmissible confession of Sibba Singh, 


and a remarkable incident alleged to have 
‘occurred: when he was arrested. Sibba 
Singh had been left at the village of the 
.dacoity in the custody of two-constables. 
He had first disclosed, and' handed over, 
ornaments looted at the dacoity, which were 
hidden on his premises. He was driven 
back on an ekka accompanied by the two 
constables. In the Sadar Bazaar, Shah- 
jahanpur, he pointed out Umrai to the 
constables, who arrested him as one of ' 
the ‘dacoits. "The Judge says this was on 
the i2th July. But he has made several 
slips in his dates, and it must have been the 
rz2th June. Umrai was not searched. 
This was a piece of gross negligence. He was 
driven on the ekka to the Deputy Superinten- 


dent’ s where ha was searcheé and nothing 


incriminating was found. - When the party 
came away from the Deputy Superintendent 
it was decided to leave the ekka. ‘Two 
coats belonging to the two constables.had 
been spread on the ekka, and the four men 
had sat on them, the two prisoners, unhand- 
cuffed, sitting between'the cornstables when 
the . coats. were - removed ‘from, the ekka, 

three ornaments, two being basibunds, and 
therefore, of some size, were found concealed 
beneath. The evidence of the finding is 
hopelessly contradictory. The ekkawala says 
the constable took down the coat ; the con- , 
stable says'the ekhawala did. One says 
they: were’ picked up from the “ground; 

another says. they were found under the 
coat. One constable. and the ekkawala 
contradict one another as to which coat 


'"Umrai sat upon. The Judge has noted 


only one discrepancy, but the witnesses 
sect: agreed upon hardly a single detail, 
Umtrai’s costume was such that conceal- 
ment of these articles must have been 
difficult. It must also have been difficult 
to put them under the coats upon which 


‘the four man were sitting. It is ngcessary 
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to find that he had them on him when he 
. went, one week after the dacoity, and sat 
. in a shop in the Bazaar. There is nothing 
suggestive about the shop, and I am unable 

` to accept this story of the finding of the 
articles in his possession as satisfactorily 
proved. There is no other evidence against 
Umrai, and he also is entitled to au acquittal, 
As for Sibba Singh, there ıs a good deal 

of evidence against him which the Sessions 
Judge, presumably because he relied upon 
the confession, has not dealt with in detail. 
` The discovery. of the ornaments at his 
house is clearly a fact discovered within 
the meaning of section 27 of the Evidence 
Act, and is admissible in -evidence. As 
, the guilt of Umrai is not established, the 
“discovery of Umrai is not a fact within 
the meaning of this section.” The discovery 
of the gun by the Police with the assistance 
$f Sibba would have been-a fact if it were 
clearly established that this had been used 
in the dacoity. But the Judge has rightly 
formed the opinion that it was not, and that 
the gun exhibited in the case, which was 
dropped by a dacoit during ‘the struggle 
with the villagers was the gun covered by 
' Sibba'slicense. He has given strong reasons 
for thisinference, but the factis corroborated 

. by the evidence of two witnesses. Ganga 
Ram at the trial pointed to Sibba as the 

' man who dropped the gun. Narpat said 
the-same thing. He also-said that he had 
told the Investigating Gfficer this before 
the hearing by the Committing Magistrate 

* but that he forgot it when giving evidence. 
` This happéris not infrequently in criminal 
cases, and is often due to the omissions 
of the prosecuting officer in examining the 
witnesses. It appears to be an, honest and 
natural statement. Narpat made a hopeless 
‘mess of the identification at the Jail. 
Sibba ofcourse was not put up, but Narpat 


said he,did not see Sibba when he came ' 


to the village. The fact that a -witness 
makes mistakes in identification s no reason 
for discrediting his evidence in other matters. 
It is, indeed, strong evidence that he has 
- not been coached by the Police, butis.merely 
an enthusiast who is not to be trusted in 


recognizing faces seen under such’ circum-- 
But it is another thing when a ' 
man is seen in moonlight struggling with a 


` gun 


stances. 


which he is forced to drop. It must be 
accepted that Sibba was using the gun 
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Which had been dropped at the dacoity 
that he had two guns in his possession, 
and that he voluntarily disclosed the second 
in order to disclaim his connection with 
the one dropped. This is quite sufficient 
to establish. his guilt. E 

With. reference to Khetal and Bhupal, 
they were identified by eight and four 
witnesses respectively. Making due allow- 
-ance for those who made’ mistakes, and 
ignoring the confessions of Daryao and Sibba, 
which. I ‘have not read, the balance of evi- : 
dence against these men is ample, and their 
convictions were right. 23 ` 2 
, The result is, that, the appeals of Daryeo 
and Umrai are allowed and they. must be 
discharged. The appeals of Sibba, Khetal 
and Bhupal are dismissed and their convic- 
tions and sentences confirmed; : 
- I direct that a copy of this judgment be 
sent to the District Magistrate with a view 
to his considering the propriety of instituting 
proceedings against Daryao Singh under the 
bad ‘livelihood sections. I have held that 
the confessions were inadmissible in law. 
But Daryao’s statement may afford clues to 
evidence. as to’ his conduct. It. appears 
also that he is an associate of Sibba Singh, 
and. identified the brother, Sukha, in Jail. 
It would be well if the District Magistrate 
were to draw the attention.of the Magistrate 
who took the. statements of Daryao and 
Sibba Singh to what I. have said about 
section 24, and to inquire why two accused 
persons,. who were ‘not made approvers, 
were put up to identify their co-accused, 
and why the Deputy Superintendent’s-appli- ` 
-cation for a pardon of Sibba Singh was. 
refused. He- should also draw the Deputy 
Superintendent's attention ,to the negli- 
gence of the constables in failing to -search 
Umrai when he was arrested. : 


N. K. 


Appeal partly alowed 
and partly dismissed, 
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KRISHNAJI V, SUKHDEO. ` TEE 
NAGPUR JUDICIAL COMMISSIONER’S 
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Civiz, Revision No. 150-B oF 1922. 
February 23, 1923. 

Present -—Mr, Prideaux, A: J.C. 
KRISHNAJI—DEFENDANT—~APPLICANT 
versus 
SUKHDEO- —PrAINTIFF—NON-APPIICANT. 


Stamp Act (II of 1899), s. 36—Document in- 
sufficiently stamped— Admission in Trial Court 
— Revision, interference in, whether competent. 

If a deed has been admitted in evidence before 
the Trial Court, even though insufficiently stamp- 
ed, its admissibility cannot be questioned by a 
Court exercising revisional jurisdiction. 

Application for revision of the decree 
of the Judge, Small Cause Court, Khamgaon, 
dated the 28th August 1922. in Civil Suit 
No. 85r of 1921. 

Messrs. S. B. Gokhale, P. B. Gole and 
G. R. Deo, for the Applicant. 

Sir Bipin Krishna Bose ond Mr. V. K, 
Rajwade, for the Non-Applicant. i 


ORDER, —In this case the plaintiff Sukh- 
deo Narayan sued Krishnaji Mahadeo for the 
amount of Rs. 412-3-3 due on shop dealings 
which have been evidenced by a ruzu. De- 
feniant: does not dispute the correctness 
of the account nor the amount ‘claimed ; 
but he.dóes dispute plaintiff's right to biing 
the suit. His Pleader stated : “If it is held 
that the plaintiff is the owner of the shop, 
then the defendant admits the claim." 
The plaintif has been found to be the 
owner of the shop but, as this revision 
application shows, - despite that fact 
defendant denies plaintiffs sight to 
recover, | 


The applicant’s contention was that 
the real owner of the shop was one 
Tani, grand-daughter of Narayan .Kadtaji. 
Plaintiff's case was that he was adopted 
by the widow of Narayan Kadtaji in 1906 
and whatever rights Tani had in the prop- 
erty in the shop were relinquished by 
her in favour of the plaintiff by. a registered 


deed of relinquishment dated 18th Septem-, 


ber 1919. The lower Court held that it 
was unnecessary to go into the question of 
adoption as the suit could be disposed of 
on other grounds. It held that Tani, satis- 


factorly executed the deed of relinquish-. 


ment in favour ofthe plaintiff of her own 
free-will and that there was no coercion as 
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urged by the defendant in. the matter, 
Tani has been examined as a witness and 
she admits the deed. 

The contention here is, that the deed of 
relinquishment cannot operate as it is in- 


- sufficiently- stamped. Section 130 of the 


Transfer of Property Act and section 23 of 
the Contract Act are quoted. It is argued 


that the object of executing the release on ` 
à five rupees stamp-paper was to defraud ' 


the Government of stamp-duty and that 
it is really conveyance. - I am also referred 
to the following cases: Mulraj Khatau v. 
Vishwanath Prabhuram (1), Jadu Nath 
Poddar v. Rup Lal Poddar (2); Dharam 
Chand Boid v. Mouji Shahu (3)and Narak 
Lal v. Thagoo Lal (4). It is argued that the 
release does not operate as a conveyance 
and plaintiff can have no title,to the 
shop because of it.. 

The document itself 
headed as a deed of relinquishment. It 
is in favour of the plaintiff by Tani. It 
states — - 


‘Vou are the adopted som. of Narayan ' 


Patil. My father Sadu Patil had already 
relinquished his right to the estate. You, 
that is, Sukhdeo Narayan Patil, are the true 
and proper . owner ‘of. the @state of the 
deceased Sadu, son of Narayan Patil, and that 
estate is in your possession as owner. I 
have no right to or interest in the said 
estate in, any way. As others sometimes 
raise an objection-that I have a right to 
and interest int the aforesaid estate, I 
hereby state that I neither have nor had a 
right to or interest in the aforesaid estate 
in any way... 7 


The deed goes on to state :— 

“I have-relinquished my right to the 
moveable and immoveable property men- 
tioned above, worth about Rs. 60,250 
without taking anything from you. I 
have executed this deed of relinquishment 


_of my own free-will and pleasure after full : 


consultation." 


(1) 27 Ind. Cas..6271 37 B. 198 i (1912) M. W. 
12 47; 12 M. T. T. 652 ; 15 A. T. J. 73 24 M. L. 
604, 17 C. W. N. 200 ; 15 Bom. I, R. g1. 17 C. L. 
162 401. A. 24 (P. CJ. 

(2) 33 C. 967 1 4 C. T. J. 22; 10 C. W, N. 650 
3) 16 Ind. Cas. 440 ; 16 C. L. Pes 
G 13 Ind. Cas, 4351 22 €, Ln Jo go. . 


(Exhibit P-3) is 


X. 
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The document states that ‘Tani, the exe- 
cutor, had no right to the "property and 
that being so, it is not clear how she can 
relinquish what she did not possess. 
She herself, examined as a witness, states 
that the shop belongs to.the plaintiff and 
she has no interest in the shop. It was held 
in a mortgage case by this ‘Court, the de- 
fendants being diffierent, that on Narayan’s 
death his separated son Sadasheo succeed- 
ed in preference to the widow and he in turn 
was succeeded by his daughter Tani. Now, 
Tani, as already stated, comes forward and 
states she has no interest in the shop and 
that statement seems sufficient for the 
purposes of this’ suit. The fact of the 
adoption is ot challenged ‘here. 

. The deed of release has been' admitted 
in the qase. That. being so, this Court 
cannot question: its admissibility: See 
Shidapa v. Irava (3) and section 36 of 
the Indian Stamp Act.. 
- I think it has been sufficiently established 
that plaintiff has.a right: to sue in the pre- 
Sent case and I also think that the finding 
ofthe lower Court is correct. I, therefore, 
dismiss this application for Tevision with 
costs. Ifix Pleader's fee at Rs. 15. 

C. R. D. * Application dismissed. 

N. K. ' * 

(5) 18 B. 7373 9 Ind. Dec. (x. S). r000, 


MADRAS HIGH. COURT. 
Civit APPEALS Nos. 283, 304, 334 AND 350 
. OP 1918. 
; ‘December 14, 1922. 
Present:—Mr. Justice Phillips and Mr. 
Justice Devadoss. . 
HOTA VERRABHADRAYYA AND OTHER 
b ~ÅPPELLANTS 
VEFSHS 
. TRE Howble Sri Rajah KOCHERLA 
KOTA RAMACHANDRA VENKATA- 
KRISHNA RAO BAHADUR GARU AND 
. OTHERS-— RESPONDENTS, | us 
. Evidence Act. (Tof 1872), 68.63, 91— Docussent 
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" [1925 
e 
* N 
—Secoudary  evidence—Easemenis Act (V 
of 1882), ss. 30, 47— Transfer of dominant heritage 
—Ecasement, division of—JDiscontinuance of ease- 
meni— Exlent of easement. 


Where the terms of a centract are redüced to 
writing, the only evidence which is allowable under 
section 91 of the Evidence Act to prove the terms 
thereof is the document itself or such secondary . 
evidence as is mentioned in section 63 of the Act. 
Any other kind of documentary evidence is inad- . 
missible in evidence. [p:-68, col. 2.] 


Wherea portion.only of a dominant herit- 
age passes to another by a sale-deed, the whole of 
the easement right cannot be deemed to have been 
transferred, notwithstanding that no right was 
specially reserved by the vendorin the sale-deed. 
Under section 30 of the Easements Act when a do- 
minant heritage is divided between two or more 
persons, the easement becomes annexed to each 
of the sharers provided that such annexation is 
consistent with the terms of the instrument under 
which the division was made. .[p. 69, col. 2.] 


Under section 47 of the Easements Act, a con- 
tinuous easement isextinguished whenit totally 
ceases to be enjoyed assuchfor an unbroken period 
of 20 years. Such period should be reckoned in the 
case of a continuous easement from the day on 
which its enjoyment was obstructed by the 
servient owner, and in the case of a discontinued 
easement from the day on which it was last enjoyed 
by any person as dominant owner. [p. 70, col. 1.) 


The exact nature of the rightof easememt acquir- 
ed byapartyis determined by the accustomed 
user.and where the user proved is only the erection 
of a dam of flimsy structure across a stream, theré 
isno tight toerect a permanent dam. (p. 71, col. 1.) 


Bakhtavathsal Ammal v. Secretary of State, 9 
ind. Cas. 636; 9 M. L. T, 375, relied on. | 


Appeals against the decree of the Court 
of the Government Agent, Godavary, in 
Original Suit No. 2 of 1916, in Appeals Nos. 
304 and 350 of 1918 and in Original Suit 
No. I of 1917. 


Messrs. T. R. Venkatarama Sastriar, Y. 
Suryanarayana and B. Satyanarayana, 
for .he Appellants, in Appeals Nos. 283 aud 
304. 


Messrs. S. Srinivasa Iyengar, L. A..Go- 
vindaraghava Iyer and A. Krishnaswamy 
Atyar, for the Respondents. 


Mr. L, A. Govindaraghava Iyer, for the 
Appellant ia Appeals Nos. 324 and 2500! 
1918 ; 
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Messrs. S. Srinivasa A anan A, Krishna- mullah was separately Iegistered as an 
swamy Aiyar, V. Suryanarayana and B. estate by the Collector, and from that, -date 
Satyanarayana, for the Respondents. _ we have the, three estates’ with which we 

JUDGMENT. $us ‘are here concerned. In 1848 Hota Gangayya 

Phillips, J.—'Tbese four appeals relate started the erection of, a dam ‘across the 
toatriangular dispute between the zemindars- Kovvada Kalva, and when objection was ^ 
of Polavaram, Gutala and Gangole, who will raised by Polavaram, Gutala supported 
hereafter be: styled by their territorial his vendee. , Apparently, the dam was not 

- names: In 1824 before the creation of thé’ fully constructed, although the Sub-Collector 
‘Gangole estate, thé proprietors of Polava- had approved of Gangayya’s action, for, 
ram' and Gutala entered into a compromise it. appears from Exhibit D-30, that the 
withregard to the use of the water-of the ' masonry dam: had not been -constracted 
natural streams passing their two estates, in 1852. Again, in 1863, a further attempt 
and in 1829 an agreement is said to have’ to build the dam was made and also in 1869, ` 
been entered into by the two proprietors. 1876 and 1880, but these attempts. all 
In order to understand the case, it is neces- failed owing to'opposition of Gutala and 
sary briefly to state the respective positions Polavaram. Nothing apparently happened 
of the lands, and the streams passing through after 1880'until 1898 when the then pro- 
them. -One stream, Kovvada Kalva, with prietor of Gangole, plaintifi in Original Suit 
which. we are chiefly concerned, runs from No. 2 of 1916, assumed’ charge. In 1905 a ` 
west-to east through, first of all, the Gutala damwas put'up, but the District Magistrate, 
estate, subsequently through Polavarant and on the complaint of" Gitala; ordered: the 

' again through Gutala and Polavaram. 'A blocking up of the Sagupadi channel which 

‘feeder chaiinel, Nakkalagayya Kalva, joins was fed by the water retained by that dam 
Kovvada Kalva atapointinthe Polavaram and it was not till rorr that a ‘complete ` 
estate, and another ‘channel, -Pedralla masonry structure was put;up.. The struc- 
Kalva, also does the same but further to -ture consisted of two parts, firstly, what is 
the “east. Apparently, water was, taken called tne valanké, which apparently means . 
by the.lands of both the estates from all a sort of training bund runsing from one 
these:streams, but the Polavararipropiietor -banik up the middle of the stream, and, 
wished to utilise the water ‘of the Pedralla "secondly, a cross-dam from the' end òi that 
Kalva. exclusively for his own lands and bund “to ‘the opposite "bank: The cross- 
‘he “btilt’ a masonry dam which effectively bund was ordered to be removed in 1911, 
diverted its waters from the Kovvada but the valanka was allowed to remain. 

- Kalva. In return for this, a compromise Gangole has, thetefore, brought. this suit, 
was'entered into between‘ the ‘proprietors Original Suit No. 2 of 1916; for a declarátion ` 
of Gutala and “Polavaramt’ permitting ' the of his rigbt:to construct a ‘cross-bund of any | 
former to dant. up the Kovvada Kalva at a ‘material ‘he pleases and for. .an injunction ^ 
point above its junction with the Nakkala-' restraining the  defendánts, namely, the 
gayya' Kalva,so'asto prévent water coming zemindarsof Polavaram ` and Gutala, from . 
down below the point of damming: Apparent- interfeting with his enjoyment. ° -Gutala has 

` ly, the Gutala proprietor did erect such a  filed'a cross-suit, Original Suit No: 1 o£1917,", 
dam across the Kovvada Kalva in the against Gangole only, in which he: sks:for 
year 1830, but it was alniost immediately the removal of tbe Valanka built ‘in 1011, 
washed away and for'some yearsnofürther . atid he ‘also asks fora declaration of' tlie 
dam was constructed. In 1843 the Gutala parties’ respective rights in the water of the . 
proprietor sold certain villages ‘of his Kovvadachannel. The Government Agent 
estate to one Hota Gangayya by Exhibit A. in trying these suits has held that Cangole ~ 
It is argued for Gutala that this transfer has no right to eréct a permanent cross- ` 
did not amount to a sale but it is perfectly ^" bund in the channel, but he has not dismissed 
clear, as found by the lower Court, and from “the suit but has declared that he is entitled ' 
‘the language of Exhibits.A-r and A-2,that to use such’ portion of the water of Kovvada' 
the transfer did. amount to.a sale. The. jand Kalva as is “Teasonable ‘to the enjoy ment i 
thus transferred is now what is called his estaté as an upper ‘riparian owner. - 
Gangole | mukah.. In - 1840: the: -Gangolé — Hé^hás: inc the exáct-extent of, tliat- cd 
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and the manner in which it is to be enjoyed 
to be determined in execution. In the cross- 
suit, he has dismissed the suit eutirely 
although in the first suit he has held that 
Gangole was not entitled to put up a per- 
mánent cross-bund, m : 

: Appeals are now filed against both decrees 
by Gangole (Appeals Nos. 283 and 304) and 
by Gutala (Appeals Nos. 334 and 350). 

I have talked of this compromise in 1829 
as an admitted fact. It is, however, 
admitted only by Gutala, and, while Polava- 
ram does not-entitely deny the existence of 
some compromise, he contends that the 
compromise evidenced by Exhibits E, E-1 
and H-2 is not in accordance with the com- 
‘promise actually effected. So far as Gutala 
is concerned, tne compromise in terms of 
Exhibit E is admitted, and that document 
. itselfis produced by them. It is contended 

for Polavaram that Exhibit E has not been 
proved and that there is no other evidence 
cf the terms of the comprontise. 

Exhibit E is a copy of the original docu- 
ment purporting to have been executed by 
the Polavaram zzminduy in favour of the 
zemindar of Gütala. It is only a private 
copy ‘and it is neither signed nor dated. 
The learned Government Agent, in consider- 
ing its admissibility, has apparently relied 
on circumstantial evidence in proof of its 
genuineness. In ohne part of his judgment 
-he seems to rely on section go of the Evidence 
Act on the ground that section 9o has been 
held to be applicable not oily, to original 
documents but also to copies. But he has 
gone ‘considerably further than the presump- 
tions warranted by section go without 
teally considering the exact effect of that 
section, and sums up his finding as follows :— 
“The copy produced appears to be genuine 
and ancient. It gives Polavaram what on 
the face of it is a reasonable quid pro. que. 
The original is lost. 'The custody is 
proper. All that is not proved is the 
signature and tbe handwriting, but the 
collateral evidence and the circumstances 
point to its genuinencss. Forthcse rcasons 


I accept Exhibit E." Th re is no doubt 


a considerable body of evidence which goes 

to show that there wes some sort of compro- 

mise and that its tcms were som what 

similar to, if not exactly the same as, the 

terms of Exhibit E: but there is absolutely 

no proof of the document. The writer is 
3 6 
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Unknown and it does not even purport 
to be written by any particular person. 
The date of its making is also unknown 
and, therefore, it cannot be said with any 
certainty that it is thirty years old nor does 
-it purport to be thirty years old.. If, there- 
foie, the document isto be admitted in evi- 
dence it must be proved in some way or 
another. It has not been proved by any 
witness and the presumption in section 90 
cannot apply, for that only relates to Coen. 
ments which purport or are proved te be 
thirty years old and are produced from 
proper custody. This is not one of such 
docuntents and, therefore, the limited pre- 
sumption of section 9o cannot apply. One 
of the cases relied on by the Government 
Agent for admitting Exhibit E is Ponnam- 
balath Parapravan v. Karoth Sankaran 
Nair (1), but, from the brief judgment in 
that case, it does not appear that the copy 
was notproved, but, on the contrary, it would — 
appear that there wassome evidence adduced 
in regard to the copy. Here we have. no 
evidence at all es to the making of the copy. 
The document not being proved to be thirty 
years old and being only a private copy 
proof would be necessary that it was compart- 
‘ed with the original before it could be 
admitted in evidence. As there is no evi- 
dence that Exhibit A conforms to any of 
the provision of the Evidence Act (see section 
63) in regard to secondary evidence it is not 
admissible in evidence and must be rejected. 
Exhibit E-2 is a-copy of the petition sub- 
mitted by the zemindzr of Polavaram and 
it contains the terms of the compromise 
‘though not in exactly the same language 


.as Exhibit E. The same objections apply 


to this document as to Exhibit E, although 
we have got the evidence of one witness 
that the writing of it resembles the writing 
of one Vedlamani Seshayya, who wa; a 
clerk in the estate office. Here, again, the 
document is not proved, and does not 
purport to be thirty years-old. Section go , 
‘is, therefore, inapplicable. : 
. The eis al.oanotker objection to Exhibit2 ^ 
in that it is apparently a copy of a copy. 
We find that the words 'compa ed by 
Patri Rayappa,’ appear on the document 
and that the signature ‘Patri Rayappa’ 
is cnly-a copy. It would, «therefore, appear 


(1) 12 Ind. Case 4532 M, L, Je 98 . 


` 
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that Exhibit E-2 was a copy prepared by 
some private person unknown of the copy 
granted by the Collector's Office. . 

Exhibit E-1 is a copy of a petition pur- 
porting to have been submitted by the 
zemindars.of Gutala and Polavaram. But 
here, again, the same objections apply. So 
‘far as Polavaram is concerned, therefore, 
the.terms of the compromise have not 
been proved by Exhibit E series. 

It is then suggested that there is a good 
deal of other documentary evidence which 


goesto provetheseterms, but, unfortunately, ' 


section 91 of the Evidence Act prohibits any 


such evidence being given, for the only - 


evidence of this contract which is allowable 
under that section is the document itself 
or secondary evidence of its contents : and 
.none of the evidence which is now adduced 


comes within the category of secondary . 


evidence contained in section 63. 

Inasmuch as the Gangole zemindar 
telies upon the terms of this contract or 
grant of 1829 for his right to construct a 
masonary dam, his case must fail as against 
Polavaram. 

An attempt has been made to show that 
' he has acquired such a right by user and 
prescription, but it has been found in the 
lower Court and admitted in arguments, 
that until 191r no masonry dam had ever 
' been constructed. His prayer, therefore, for 
a declaration that he is entitled to put up 
a dam made of any substance he pleases 
must fail and his suit must be dismissed 
so far as Polavaram, the first defendant is 
concerned. 

As Gutala has admitted Exhibit E and iu 
fact relies upon it, it will be necessary 
to consider, so far as the proprietors of 
‘Gutala are concerned, what rights the 
plaintiff has. The Gangole muttah was 
sold to the plaintiff in 1843. and another 
deed was executed in 1849 at the time 
when the transfer of registry was effected by 


the Collector. "The contention now is, that: 


all the rights conferred by. Polavaram 
upon Gutala in 1829 passed by that. sale 
to Gangole. Neither of- the sale-deeds 
contains any recital as to rights of water 
or any reference to the compromise, but 
jt is urged that the right:was appertaining 

the land which was sold to Gangole. 
` e right to dam the stream and prevent 

flow of water to the Polavaram estate 
m i 


‘which is given by Exhibit E is claimed 


to be an easement right, the dominant 
heritage being the ‘Gutala estate, which as 
that time comprised also the Gangole 
mullah, and the servient heritage being 
the Polavaram estate.. It is contended 


-that, as no right has been reserved in the 


sale-deed, the whole of this easement right 


‘must ‘be deemed to have .been transferred. 


It must, however, be observed that the 
right when created was a right pertaining 
to the wholeoftheGutalaestate, and must 
be deemed to have been for the benefit of 
the whole estate. In fact, we have evidence 
that in 1830 a bund was constructed and the 


: Sagupadi channel which takes off from that - 


bund was extended so as to Water not only 
the villages of Gangole muttah, but also 
the Gutala villages lower down the stream. 
It is, therefore, difficult to understand how 
this right, which included a benefit to the 
estate retained by the vendor Gutala, 
can be said to have passed wholly to Gangole, 
who became the owner of only a portion 
of the dominant heritage. Under section 30 
of the Easements Act, when a dominant . 
heritage is divided between two or more 
persons the easement becomes annexed to 
each of the’ shares, provided that such. 
annexation is consistent with the terms of 
the instrument under which the division 
was made. Here the annexation of the 
right to Gangole alone. would be to create 
an easement. in Gangole as against the 
remainder of the Gutala estate, for the effect 
of dathming up the waters in the Gangole 
muliah would not only deprive Polavaram 
of water but also the lower parts.of Gutala. 
No doubt, an arrangement might have been 
made for watering these lower villages by 
means of'a continuation of the channel 
which waters the Gangole estate. But in 
order to enjoy such a right if would be 
necessary for Gutala, to have a right to 
enter upon the land of Gangole in order: 
to reap such a benefit or, alternatively, an 
easement right totake water through Gangole 
would be conferred. on Gutala, In the 
absence of a definite agreement to that 
effect, no such right can be presumed in 
Gutala, and, therefore, it appears to me 
that the terms of the sale are quite incon- 
sistent with the idea that the easement 
righ: was wholly transferred to Gangole. 
Whether Gangole and Gutala estill: possess 


a 


necessary; here, to discuss, because so far 


. as Polavaram is concerned, this suit must 
be dismissed, and no attempt has been. 


"made by Gutala in their litigation to assert 
such a right. 

One fact relied: on by Mr. Venkatarama 
‚Sastri for Gangole is that, in 1848, when 
-'Hota Gangayya commenced the erection 

of a dam, he was supported by the proprietor 
of Gutala: but it must be remembered 
that at that date Gangole had not been 
separately registered and consequently would 
not be recognised by the. Revenue Authorities. 
` The registered. proprietor'of Gangole muitah 
was at that time the Gutala zemindar and, 
therefore, there was nothing extraordinary 
in the zemindar: of Gutala conducting 
the proceedings with reference to the 
dam. in opposition to the Polavaram estate 
‘om ‘behalf of his vendee. This one circum- 
stance certainly cannot be deemed to prove 


` that Gutala intended to part with all his - 


rights. under Exhibit E by the sale-deed 
‘in!1843. It is possible that Gutala did not, 
at that date,care very much whether the 
- right was exercised by Gangole or by himself, 


' but was anxiqus to assert his right against 


.'Polavaram. We see that in 1867 when 
` further "disputes arose Gutala definitely 
‘opposed Gangole's attempts to raise a dam 
‘and from that time forward there have been 
‘continuous ~. disputes between the parties. 
' must hold, therefore, that. the Gangole 
prqprietor has failed to establish the right 
‘claimed in his plaint. . 

I think also-for another reason that his 
suit must fail. Under section 47 of the 
‘Easements . Act, a continuous easement 


‘is extinguished when it totally ceases to be . 
‘enjoyed ‘as such for an unbroken period - 


“of twenty yéar$. Such period should be 
.reckoned ia the case of a continuous ease- 


ment from.the day.on which its enjoyment - 


was obstructed by the servient owner, 
and in the case of a discontinuous easement 
from the day on which it was last enjoyed 
by: any person as dominant owner. 
ing that this is ‘a continuous easement as 
contended for by Gangole, obstruction was 
begun in 1867, or certainly in 1876, and has 
contintied up till the time of filing this suit. 
Admittedly, the permanent dam was never 
Constructed until r9rr and, therefore, it is 
clear “that the right had'mot been en'oyed 
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for an unbroken period-of at: east twenty 
years prior to-IgtI. On that ground also 
Gangole’s stit.must fail. - 

These findings might be sufficient also 
to dispose of the connected suit in which 
Gutala sues for the removal of the masonry ` 
Valanka, but a great deal of evidence has 


-been adduced to show that the Gangole 


proprietor has from time to time. been 
putting up Valankas and cross-dams of a 
non-permanent character and thereby divert- 
ing the water of the Kovvada Kalva into 
his Sagupadi channel, and the Government 
Agent has ordered in his decrees that the 
extent of this right, which he terms the 
right of the riparian owner, should be 
determined in execution. No doubt, as the 
Government Agent is responsible for the 
due administration of the Scheduled District 
and for the peace and order therein, his 
decree may be said to be equitable as giving 
an opportunity to the parties to come to 
terms as to their respective rights to the 
user of the water a question which car only 
be accurately settled with great difficulty. 
Treating the question as one of law, it 


: seems to me clear that the Government 


Agent's' decree cannot stand. When he 
found that Gangole had: no right to build 
a permanent cross-dam, he ought to have 
dismissed Original, Suit No. 2 of 1916. Simi- 
larly as regards the Valanka, which apparent- 


ly is now a solid structure extending some 


200 yards. into the stream, an order for its 
removal or at least diminution should háve 
been passed. It.is suggested that iu the 
case of the Valanka which only diverts 
the water of the stream and does not dam 
it up, it-is really immaterial whether it is 
constructed of sand or (atties or loose 
stones, or whether it is made of stones and 
mortar. It-is, however, quite clear that 


-the temporary flimsy structures which had 


been .put before were constantly washed 
away and, therefore, for long. periods 
constituted no obstruction at all to 
the flow of water- to Polavaram and 
lower Gutala were as , the existence 
of a permanent masonry Valanka must 
always divert a certain quantity of water, 
which in times of low water might be of 
consider¢ble. importance to the. lower pro- 
prietors. Gangole has iri no way established 


. his right to put up such a permanent’ struc- 


ture, for I have held that the right under 
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Exhibit E has not passed to him, and, there- 
fore, I think, that an order must be made 
for the removal of Valanka. It is, perhaps, 
unfortunate that Gangole should be driven 
to building temporary structures, which 
naturally entail considerably additional ex- 
pense, as they are repeatedly washed away 
and have to be rebuilt; but, as a question of 
right, it must be held that nothing fruther 
has been established by him. The right 
he has obtained can only be a right by user 


or prescription and it is incumbent on him, . 


if he claims any particular right, to prove 
that he is entitled to it. In this Court in 
"Second Appeal No. xx of 1904 the erection 
of a permanent dam having been constructed 
prior to 1922, no right to such a dam can 
have been acquired by prescription. The 
user proved is only the erection of the 
flimsy structures. As pointed out in 
Bakhiavathsala Ammal v. Secretary of 
State (2),.the question in each case must 
.be, what is the exact nature of the right 
which is shown by the evidence to have 
been acquired by the party? In this” case 
Gangole has failed to show that he is entitled 
to a permanent Valanka as now existing 
and, therefore, his defence in Original Suit 
.No. 1 of 1917 must fail. 

As a rule, Original Suit No. 2 of rgi6 
must be dismissed with costs two sets, and in 
Original Suit No. x of 1917 there will be 
a decree, directing the removal ofthe Va- 
lanka within four months with costs and that 
in default plaintiffs be at liberty to remove 
‘it and recover costs thereof, to be determined 
by the lower Court, from defendant, 
Gangole will pay costs in Appeal No. 283 
(2 sets) and in Appeal No. 350 (oneset). In 
the other appeals parties will bear their 
‘own costs. 

Devadoss, J.—1 agree. . 

V.N. V. Order accordingly . 


(2) 9 Ind. Cas. 636: 9 M. L. T. 375. 


‘PATNA HIGH COURT. 
Civ, REVISION NO. 120 OF 1922. 
i March 13, 1923. 

Present :—]Justice Sir B. K. Mullick, Kr, 
Mr, Justice Kulwant Sahay. 
RAMJAS AGARWALLA AND ANOTHER— 

PETITIONERS 
versus 

MrEssrs. LINTON, MOLESWORTH & Co., 

LTD., AND OTHERS—-OPPOSITE -PARTY. 

Civil Procedure Code {Act V. of 1908), s. 115, 
O. I, 7r. 1, 3, O, I I, r. 3—M isjoinder of parties and 
causes of action — Inievlocutory | oyder— Revision. 

Defendants second party agreed to sell certain 
land to plaintiff No. 1.. They subsequently sold 
theland to defendants first party and plaintiff 
No. 2 in certain shares, Plaintiffs Nos. r and 2 sued 
thedefendantsfor specific portomenge of the agree- 
ment in favour of plaintiff No, x, for possession of 
the entire land and for damages and mesne: pro- 
fits and in the alternative for partition of the share 
sold to plaintiff No. 2 and for accounts and pro- 
fits of that share: f E 

Held, (1) that the right to the reliefs claimed 
by the plaintiffs did not arise out of the same act 
or transaction or series of acts or transactions; 


- fp. 73, col. 1.] 


(2) that there was no comnon question of law 
or fact arising out of the separate claims of the 
plaintiffs, [p. 73, col 1j ; 

(3) that the joinder of the plaintiffs and their 
causes of actionin onecase was not’ authorised 


. by any provision of the Civil Peocedure' Code; 


Ip. 73, col. 1.) p 

(4) - that, therefore, the suit was bad for mis- 
joinder of parties and causes of action. [p. 73, 
coli] -« : 

Fakirapa v. Rudrapa, 16 B. 119 ; 8 Ind. Dec. 
(x. S.) 555, Pinapati Mrutyumjaya v.- Pinapati 
Janakamma, 26 M.'647 (F. B.), distinguished, 

The High Court will notinterfere iu revision with 
an interjocutory order unless some irreparable 
injuryis cáused to any patty thereby. [p. 73, col. 1.] 

Civil revisión against an. order of the 
Subordinate ‘Judge, Dhanbad, dated the 
gth March 1922. . 

Mr. A. B. Mukerjee, for the Petitioners. 

Messrs. P. C. Rai, S. C. Mazumdar, and 
P. K. Sen, for the Opposite Party. 


i JUDGMENT. ’ 

Kulwant Sahay, J.— This is an applica-. 
tion by the plaintiffs against an order, dated 
the 9th March 1922, passed bythe Subordi- 
nate Judge at Dhanbad, whereby he has 
held that the suit was bad for misjoinder 
of parties and Causes of action. The material 
allegations of the plaintiffs as set out in 
the plaint are shortly these:— — — 

Defendants Nos. 3 to 20 entered into 
a partnership and acquired 66 bighas 11 
cottas of land and started a colliery therein 
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‘In August 1918: they negotiated for sale 
of the land and the colliery with the plaintiff 
No. x and in June 1919 the terms of the 
alleged sale were settled between plaintiff 
No. x and the defendants Nos. 3 to 20. 
It was agreed that the defendants Nos. 3 to 
20 would attend the office of the plaintiff's 
Solicitor the next day, to execute a formal 
agreement and receive a sum of Rs. 5,000 
as. earnest-money, but that the defendants 
Nos. 3 io 20 failed to do so, that thereafter 
the defendants Nos. 3 to 20 carried on 
‘negotiations for sale with others and ulti- 
.mately they negotiated with the defendants 
Nos. 1 and 2, and on the plaintiff No. 1’s 
coming to know of this fact, he served a 
notice threugh his Solicitor upon the defend- 
ants Nos. I and 3 to 20 informing them 
of the» agreement with him and calling 
upon the latter to carry out the agreement. 
The defendants Nos. 3 to 9, however, sold 
I3 annas odd share in the land and the 
colliery to the defendanis Nos, 1 and 2 
in November 1919 and the defendants 
Nos. 10 to 20 sold the remaining share 
to the plaintiff No. 2 in September 1919. 
Thereupon, in December 1919 the present 
suit was brought by both the plaintiffs 
and the reliefs asked for in the plaint are 
as follows :— 

(r) That a'decree be passed for specific 
performance of the agreement’ with. the 
plaintiff No. r; (2) that a declaration be 
made that the defendants Nos. r and 2 
'cannot retain possession of the property 
im" suit; (3) for possession of the entire 
property ; (4) for damages and mesne profits ; 
(5)fordissolution of partnership and appoint- 
ment of a Receiver pending the dissolution; 
(6) that ifa decree for specific performance 
be not passed then a decree for partition 
may be passed; and (7) for recovery of 
profits affer taking accounts. 

Issues were settled on the 8th of March 
‘1922 and Issue No. 2 was to the effect, 
:"js the suit bad for misjoinder of parties 
and causes of action?" The learned Subordi- 
“nate Judge tried this issue, and by his 

order dated the oth of March x922 held 
that the suit was bad for misjoinder of 
parties and he gave an opportunity to the 
plaintiffs to elect as to which of them should 
‘proceed with the suit and for which relief 
and to amend the plaint accordingly, and 
-he gave them time till the 27th of "March 


. [1923 


within which the plaintiff should make the 
election and make the necessary amendment, 
and it was ordered that in the event of their 
failure to do so, the suit should stand dis-. 
missed. The plaintiffs apply for revision 
of this order. 

In my opinion the order of the learned 
Subordinate Judge is perfectly right and 
cannot be interfered with, It will appear 
that upon the allegation made in the plaint 
the two plaintiffs cannot properly join in- 
the present action. The claim of the 
plaintiff No. x is based upon an agreement 
alleged to have been entered into by and 
between the defendants Nos. 3 and 20 and 
himself for sale of the land and the colliery. 
The claim of the plaintiff No. 2 is based 
upon his purchase of September 1919 from 
the defendants Nos. ro to 20. The plaintiff 
No. 1 has absolutely nothing to do with 
the claim of the plaintiff No. 2 so far as 
nossession and partition of the plaintiff 
N. 2's share is concerned. Similarly, 
the plaintiff No. 2 has mno concern 
with the relief claimed by the plaintiff 
No. x. If the two plaintiffs had brought 
the suits separately there would not be 
any question of law or fact which would be 
common to the two suits. The riehts.to thc 
reliefs claimed by the two plaintiffs did not 
arise out of the same act or transaction, 
or series of acts or transactions, and the 
joinder of the twor plaintiffs and the causes 
of action alleged by them is not authorised 
by any law or principle. 


The' learned Vakil for the petitioner 
relies on the cases of Fakirapa v. Rudrapa (x) 
and Pinapati Mrutyumjaya v. Pinapati 
Janakamma (2), but these-two cases have 
absolutely nothing to do with the facts 
of the present case. In the first case the 
suit was brought by the widow and the 
alleged adopted son of one Irapa for a 
declaration that a certain property attached 
in execution of a decree against one Rudrapa 
belonged to them and not to the juigment- 
debtor, and the suit was brought to set 
aside the attachment. The Court of first 
instance decreed the plaintiff's suit, but on 
appeal by the defendant the lower Appellate 
Court was of opinion that the interest 
of tbe two plaintiffs were antagonistic and 


(1) 16 B. 119; 8 Ind. Dec. (N. 8.) 555. 
(2)26 M.647 (F.B.). ni 
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it held that the suit was bad for misjoinder; 
of parties. On second appeal to the High 
Courtit washeldthatthere was no misjoinder; 
| the two plaintiffs were both jointly interest- 
ed in disproving the defendant's title ard 
- their claims were in no way antagonistic 
and that they could, therefore, isue jointly. 
In the second case the widow and ‘the 
adopted son of a deceas:d person joined 
together as plaintiffs and brought a suit 
to recover a certain sum of money payable 
. by the defendants to the deceased. The 


money was undoubtedly due to one or the, 


other of them and they were agreed that 
either should take it. The widow joined 
as plaintiff because the right of the adopted 
Son was questioned. It was held tna! the 
suit was not bad for misjoinder of plaintiffs. 
It is argued by th: learned Vakil for the 
petitioner that in the present case the 
plaintiff No. 2 agrees to give up his interest 
in favour of the plaintiff No. 1 if he succe-ds 
in establishing his agreement, and. thetefore, 
the interest of the two plaintiffs are not 
antagonistic; but that would not have 
. given them a right to join two totelly dis- 
similar claims in the same action. In my 
opinion, the 1ight to relief claimed by the 
two plaintiffs is not in respect of or arising 
out of the same act or transaction, nor is 
there any common question of law or 
fact arising out of the separate claims of the 
two plaintiffs and, therefore, the joinder 
of the two plaintifis and their causes of 
action in the present case is not authorised 
by the provisions of O. I, r. 1, or any other 
provision of the Code of Civil Procedure, ' 
Moreover, the present application is made 
against an interlocutory order passed by the 
Subordinate Judge, and it is settled law tnat 
the High Court will not interferein revision 
with such orders unless some irreparable 
injury is caused to any party thereby. 
Here, we are informed that the plaintiff 
No. 2 has paid no Court-fee upon the reliefs 
claimed by him and there is no irreparable 
injury caused to any party by the order 
passed by the learned Subordinate Judge. 
The application is, therefore, dismissed 

with costs two gdld mohurs. The plaintiffs 
may make the election and.the necessary 
amendment of the 
of the arrival of the record in the Court. 
below, failing which the suit shall stand 
dismissed. < 


laint within two weeks 
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Mallick, J.—In my opinion the frame 
of the suit is bad, both under O. I, r. 3 and 
O. IL, r. 3 of the Civil Procedure Code. I am 
also of opinion that this Comt cannot 
interfere in this case in exercise of its powers 
of revision, and that no case has been made 
out for the exercise of our powers of super- 
intendence, 

Z, Ke 
Application dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT 


EXECUTION DECREE APPEAL No. 8 or r921. 
July 14, 1922. 
Present:—Mr. Ashworth, J. C., and Mr. 
Simson, A. J.C. 
NAGESHWAR PRASAD-—APPELLANT 


VErSUS 
JAI NARAYAN AND OTHERS— 
- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, IX, 
f. 9, application of—Execution application, 
dismissal of— Restoration. . 
O. IX, r. 9 of the Civil Procedure Code has no 
-application to execution proceedings. Execution 
applications are practically never restored, the 


.teason is, that fresh applications can be filed, 


[p. 74, col. z.] | 
Mr. W. Wasim, for the Appellant. 


Mr.'S. N. Roy for Respondents Nos. x 
4, 7, IL 
JUDGMENT.—'This is an appeal from 


3 


an ‘order re-transmitting a decree for 
sale of ancestral property to the 
Collector for execution. The decree 


had originally been transmitted to the 
Collector for execution on the 18th Janu- 
ary 1917. Subsequently, it transpired that 
Walayat Husain, one of the judgment- 
debtors, had died and Basdeo, one of the 
decree-holders, was also dead. ‘The Collect- 
or sent the-papers back for necessary action 
with a report of these two deaths. The 
Court in charge of the execution proceeding 
issued uotice to Hashmat Ali to show cause 
why his name should not be substituted 
in place of Walayat Husain, deceased. The 
date fixed was 3rd September “1920, On 
that day  Hashmat Ali’s summons wag. 
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ordered to file his correct address and 
I6th November 1920 was fixed. Between 
these two dates, on 13th September 1920, the 
decree-holder put in an application in which 
he said that the heir of Walayat Hussain 
was Hashmat Ali and that Hashmat Ali's 
name was alieady arrayed among the judg- 
ment-debtors. .Upon.this application an 
order dated 29th October 1920 was 
passed that Walayat Hussain’s name was 
to be struck off and that the decree- 
holder was to’amend the execution appli- 


cation. The case was then put up on, 


16th November 1920. ‘There was no 
appearance for the decree-holder. the judg- 
ment-debtors also were not present. "Thé 
execution application was struck off in 
default.. That order was proper. ' 
Under the order of 3rå September 1920 
the decree-holder had been directed to file a 
correct address and pròcess-fee for giving 


notice to Hashmat Ali. He had never 
been excused from this. Under the 
order dated 29th October 1920 he 


had been directed to amend the execution 
application,. No doubt, the amendment 


in such cases should be made by the. 


Court itself, but before making the amend- 
ment the Court was entitled to be satis- 
fied that Hashmat Ali was in fact the heir 
of Walayat Husaiu. 

When this case went back on remand 
evidence was given that Walayat “Husain 
in fact left a son who is heir. ‘The decree- 
- holders’ Counsel says that: he. was under 


the impression that the order dated 
29th October 1920 was an order 
which in some . way excused him 


trom making an appearance on 16th 
November 1920. He also says that he did 


not communicate with his client. We see 
no justification for his omission. Later 
on, application was. made for trans- 


mitting the ‘decree again to the Collector 
. and this application was granted by the Sub- 
. ordinate Judge. That order was appealed 
against to this Court on the ground that it 


was without jurisdiction, and the case was ` 


remanded, with a direction to the learned 
Subordinate Judge to determine, after 
. taking such, evidence as the parties may 
; adduce, whether there was, ary sufficient 
reason for the revival asked for, 
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returned unserved. ‘The .decree-Holder was . 


: (1923 

It is to be borne in mind that O. IX, r. 9, 
Civil Procedure Code, has no  applica- 
tion to execution proceedings. Execution 
&pplications are practically never restored, 
the reason is that fresh applications can be 
filed. In the order of remand it was said: 
"At least as strong grounds would be re- 
quired to justify an application under section 
151, Civil Procedure Code, :as, would be 
required on am application for review." 

The only ground set up here is that Hash- 
mat Ali, the alleged heir of Walayat Hussain, 
was already a party to the execution pro- 
ceeding so that nothing was.required to be 
done beyond the striking off of Walayat 
Husain's name. But as we have shown the 
Court was bound to satisfy itself that 
Hashmat Ali was the heir (which indeed it 
"was not), and the application was rightly 
struck off for the non-appearance of the 
decree-holders. This being so, there was no 
ground for restoring the application. . 

We allow the appeal, set aside the order 
transmitting the execution to the Collector 
and we restore the order dated 16th Novem- 
ber 19z0 under which the application for 
execution was struck off. The respondents 
will pay costs of the appellant. . 

Z. X. Appeal allowed, 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 171 OF 1922. 
AND 
APPEAL AGAINST APPELLATE ORDER 
No. 37 OF 1922. 

January 22, 1923. 

Present :-—Justice Sir Francis Oldfield, Kr., 
and Mr. Justice Venkatasubba Rao. 
LAKHSHMINARAYANA AIYAR-— 
APPELLANT 
versus, 

C. R. SUBRAMANIYA AIYAR, TEE 

OFFICIAL ‘RECEIVER, TANJO 
-—RESPONDENT. noa o 
Provincial | Insolvency Act (V of 1020), ss. 


- 10, 24 (1) (8); proviso, 35-— Jurisdiction of District 


Couri— Residence, what amounts to—"| Unable to 
pay his debts," meaning of. 
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"* A debtor who remains within the limits of theju- 
-risdiction of a District Court is resident therein 
and is entitled to present an application to that 
Court to adjudicate him an insolvent although he 

' has no permanent or continuous residence, wit 
the District and may have even occasionally gone 

"outside the District and returned. [p. 76, col. x.] 

Kumud Nath- Roy Chaudhry v. Jatindra Nath 
Chaudhry, 9 Ind. Cas. 189; 38 C. 394; 13 C. L. J. 
221; x5 C. W. N. 399, referred to. : 

Where all the properties of a debtor are under 
attachment to a creditor and his petition forpermis- 
sion to execute a private sale of the properties is 

.négatived, the mere fact that there is an apparent 

` gurplusof assets over the gross debts doesnot prove 
that the debtor is not unable to pay his debts with- 
in the meaning of section 10 of the Provincial. In- 
solvency Act. [p.76,col 1] | 

Under the proyiso to section 24 (1) (a) of the 
Provincial Insolvency Act, a debtor is, required 
tofurnish only pris facie proof of thefactthat he 
is unable to pay his debts for the prirpose of being 
‘adjudicated insolvent. [p. 76, col. x.] 

. ` Appeal against an order, dated ‘the 
12th . December 1921, of the District 
Court of W-st, Tanjore, in 1. A. No. 220 
of 1921 in I. A. No. 42 of 1920. 


. Appeal against an order, dated the 22nd 

; December.r92i, of the District Court of 
. West . Tanjore, in Appeal Suit No. 128 
of 1921, preferred against an. order of 
„ths Court ‘of the Subordinate Judge, 
.Kumbakonam, in E. A. No. 973 of 1920 
in O. S. No. 63 of 1918. 


Mr. K.  Bhashyam Iyengar, for the 
Appellant, " f 

..Mr. T. R. Venkatrama Sastiar, for the 
Respondent. 


JUDGMENT. 
A. A. O. No. 171 OF 1922. . 

Thisis an appeal against an order by the 
District Judge of Tarjore West annulling 
the ‘adjudication of the appellant-debotr 
under. section 35, ‘Provincial Insolvency 
Act. The lower, Court has given two 
reasons -for its orders. . First, that the 
debtor was not resident on the date of 
the presentation of the petition within its 
jurisdiction; secondly, that he was not 
proved to be, as section IO requires, 
unable to pay. his debts: 


As regards the question raised by each of 
these grounds of decision, itmust be point- 


ed out that the amount of proof which can. 


be expected of the debtor, the burden 
undoubtedly being on him, will vary very 
greatly with reference to the circumstances 
of the case. f 


' Here the debtor throughout has alleged 
that he was, at the date of the petition, a 
resident in West Tanjore District, and there 
is the verified statement in his petition 
to that effect and also a counter-affidavit 
filed in the present proceedings in the lower 
Court. It is further notshown that he 
was cross-examined in any way on his 
allegations. Against that, there is only 
the fact that the present respondent, first 
creditor, didnot actually deny the residence 
in the District and has never said where, 
in his opinion, the debtor in fact resides, 
but only in his. petition under section 
35 put the debtor to proof of his residence 
in the following terms: “The alleged insol- 
vent has not given prima sacte proof of his 
right to present the petition or that the 
District Court has jurisdiction to entertain 


the same.” The contentions of the oppos- 


ing creditor being thus indefinite, in our 
opinion, it was not necessary for the lower 
Court to complain of the absence of addi. 


‘tional affirmative evidence on the part 


of the debtor. It in fact proceeded 
mainly with reference to the returns 
on certain processes addressed to it. 
There is, first, the return dated, January 
1920, that he was not to be found in. his 
house at Tirupapuliyar,South Arcot Dis- 
trict, because he had left it for a place 
in West Tanjore. That return, however, 
so far as it is evidence on the material point, 
the debtor’s possession of a house and resi- 
dence in Tirupapuliyar, does not necessarily 


‘involve more than that the process-server 


adopted for his purpose, the assertion of 
the present “respondent; at whose instance 
the process was issued, that the debtor was 
residing in Tirupapuliyar, and further this 
piece of évidence, so far as itis admissible, 
relates to a date 8 months before the date of 
the presentation of the debtor’s petition. 
Next, reference has been made by the lower 
Court to the fact that, when another notice 
was sent on 25th March 1920, the return 
was that the debtor had gone away and his 
whereabouts were unknown. There is also 
the fact that the insolvent it his counter- 
petition in these proceedings gave his add- 
ress as Kuttalam in the Mayawaram Taluq. 
That is no doubt just outside the border 
of the West Tanjore District, but itis very 
near to the adjoining border of East Tanjore 
District. We have been referred to 
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definitions of “residence” adopted: by 


two learüed Judges of the.Calcutta High | 


Court for the purpose of construction of O. 
IX, Civil. Procedure Code, in Kumud 
Nath Roy Chaulhry v. Jatindra Nath 
Chaudhry (1). But we are not prepared 
io adopt those definitions as exhaustive. 
We can quite understand that a person, 
especialy a person in the financial position 
ofthe debtor, may not have any permanent 
or continuous residence. It is, in our 
opinion, sufficient that we have no reason 
or doubting that he has remained, as he 
said, within the limits of the District of West 
Tanjore, though he may have occasionally 
gone outside the District and returned to 
it. It should be said that the debtor in 
the lowef Court and in his ground of appeal 
here was foolish enough to rely on a case 
of residence in a house in Kuttalam, which 
belonged to him and which he had let 
to somebody else. That he has given a bad 
reason in support of his contention does not 
debar us from holding that it is sufficiently 
supported otherwise by his own statement 
in his petition and his counter-affidavit, 
‘which has not,been shown to be incorrect. 
"Turning to the second ground on which 
the lower Court annulled the adjudication 
that the debtor was not proved to be unable 
to pay his debts, we refer to the proviso 
to section 24 (1) (a), Provincial Insolvency 
Act, as showing that the debtor can, for the 
present purpose, be required to furnish only 
such proof as to satisfy the Court that 
there are prima facie grounds for believing 
his allegation. The facts as set out in his 
petition, and those facts were not disputed 
in the lower Court and are not disputed 
here, are that his debts amount to over 
Rs. 40,000 and*his assets to over Rs. 51,000. 
No doubt, there is, on these figures, a balance 
of about Rs. 8,000 in his favour. But he has 
contended further that, all hisproperty being 
under attachment by the second respondent 
and his petition for permission to execute a 
private sale of the properties having been 
practically negatived, the surplus of assets 
over debts is only apparent. We have not 


been given the exact terms of the proposal, 
fora private sale or of the order of the Court . 


rejecting it. It is, however, sufficient that 


(1) 9 Ind. Cas. 189; 38 C. 394 ; 13 C. In J. 221 ; 15 
C. V. N. 399.  . : ah 


‘the properties are under attachment and 
presumably would be sold and that it is 
accordingly not possible for the ` debtor 
to realize the price himself or to use them 
for the payment of his debts. EE 
There is, next, the material con- 
sideration that the realisation by the 
debtor under pressure or by the 
Official Receiver or otherwise by. the 


: Court by public sale is not likely to 
. be advantageous and it is even less likely 
.to result in the property fetching a fair 
.price. That is the common'experience of 


private sales under pressure and of Court 
sales. It is, of course, impossible to say 
with any accuracy how for the price which 
would be realized in these circumstances, 
would be léss than the fair value of the 
properties, if realized with reference to or- 
dinary considerations. Tt is not,in our 
opinion, clear that the margin between what, | 
it is not disputed, would be the fair value 
of the properties and the debts will not be 
wiped out in the course of an immediate 
realization. There is enough in the undis- 
puted allegations of the debtor as to.his 
circumstances to satisfy the requirements 
of the provision of law already referred to, 
and there is nothing in evidence on the 
other side. We, therefore, must dissent 
from the lower Appellate Court's cónclusion 
that the debtor has failed to prove 
inability. to pay his debts. 

These findings entail the success of the 
appeal and the setting aside of the lower 
Court's order with costs throughout. The , 
cases will go back to the Official Receiver 
who ‘will proceed with the administration 
of the estate. . 

' À. A. A. O. No. 37 oF 1022. 

The order annulling the adjudication ` 
of the present appellant debtor having teen 
set aside, we must set aside the decision cf 
the lower Appellate Court in Appeal 
against Appellate Order Ne. 37 of 1922 
and remand the appeal to it for disposal 
in the merits. : 

Costs ‘to date will be costs in the cause | 
and be provided for in the order to be 
passed. p WE eee a 


V. N,V. Cases remanded. 
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SATISH CHANDRA BISWAS D, NILMADHAB SAHA, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
219 OF 1919. 

August ro, 1022. ] 
Present-— Justice Sir Asutosh Mookerjee, 
Kr., and Mr. justice Rankin. 

SATISH CHANDRA ` BISWAS AND 

ANOTHER-~DEFENDANTS—APPELLANTS 

` VErSUS 
NIL MADHAB SAHA AND OTHERS 
PLAINTIFFS—-RESPONDENTS. 

Bengal Tenancy Act (V III of 1885), s.50, pre- 
sumption under—Rent receipts for twenty years, 
production’ of, whether necessary. ' 


Under section 50 of the Bengal Tenancy Act 


what has to be established is, not that rent has been 


actually paid at a uniform rate during twenty 
years, but that the tenant has held ata ‘‘rate of rent 
which has not been changed during ‘“wenty years. 
Such holding may be established even if it is not 
proved that rent has actually been paid during 
& portion of the twenty years. 

Mohini Kania Saha v. Preo Nath Neogy, 67 
Ind, Cas. 381; 35 C. L. J. 309; (1922) A. I. R. (C) 
141; 49 C. 66r, followed. 

To entitle a tenant to the benefit of the presump- 
tion embodied in section 50 of the Bengal Tenancy 
Act, it is not necessary for him to produce receipts 
for a continuous series of twenty years. If some 
of the receipts are missing uniform payment may 
be proved for the wanting years by other proof and 
from surrounding circumstances. 

: Kattyani Debea v. Soonduree Debea, 2 W. R. 
Act X Rul. 60, Elahee Buksh v. Roopun 
W, R. 284, followed. 


.Appeal against a decree of the District 


Judge; Nadia, dated the 18th May 
I918, affirming that of the Revenue 
Officer, Krishnagar, 


dated the tI14th 
December 1916. "EM 


Babu Mohendra Nath Roy (with him, 


Barnashi Bashi Mukherjee), for 
defendants. are 
appeal arises 


Babu 
the Appellants :—The 

the appellants. The ` 
out of a proceeding under section 
tos of the Bengal ‘Tenancy ` Act. We 
were recorded as settled raiyats. The 
first Court considered a number of rent re- 
. ceipts from 1886 downwards for more than 
20 years showing a uniform rate of rent. 


It held that we were not entitledto a pre-. 


sumption under section 50 of the Bengal 
Tenancy Act. On appeal the same view 
has been held by the Court of Appeal betow 
on the ground that it is necessary to pro- 
duce rent receipts for 20 consecutive years 
prior to the suit toentitle the tenant to the 


Teles, 7 


benefit of the presumption, I submit that 
view is clearly wrong. See Mohini Kanta 
Saha v. Preo Nath Neogy (1). 

Babu Ram Chandra. Mazumdar (with him 
Babus Amarendva Nath Bose.and Upen- 
dra Narain Bagchi), for the Respondents.— 
The appeal is concluded by findings of 
fact although they may be' grossly wrong. 
The Courts below have doubted the genuine- 
ness of all the rent receipts produced. 
I submit, under such circumstances, and 
for the reasons assigned by the Courts 
below, it is clear that the presumption under 
section 50 would not apply. i 

JUDGMENT.—This is an appeal by the 
tenants in a proceeding instituted by 
their landlords under section 105, Bengal 
Tenancy Act, for assessment of fair and 
equitable rents in respect of the lands in 
their possession. The question in contro~ 
versy is as to the status of the tenants. 
They were recorded as settled ratyats in 
the finally published Record of Rights. 
The landlords thereupon instituted the 
present suit for settlement: of fair and 
equitable rent. ‘The tenamts contended 
that they were raiyats at ed rent. 
In order to establish their alleg-ttion, they 
relied upon the presumption embodied in 
section 50, sub-section (2), of the Bengal 
Tenancy Act, which provides that if it is 
proved in any proceeding under the. Act 
that either a tenure holder or raiyat and 
his  predecessorstin-interest have held, 
at:a rent or rate of rent which has 
not been changed during -the 20 
years immediately before the institution 
of the proceedings, it shall be presumed 
until the contrary is shown, that they have 
held at that rent or rate of rént from the 
time of the -Permanent Settlement. On 
establishment of this presumption, sub- 
section (x),the raiyat becomes entitled under 
section 50 (I) to protection from wnhance- 
ment of rent. The tenants produred rent 
receipts from 1885 to 1895 and from 1904 
to 1911 in order to show that. they 
held the tenancy at the uniform of 
rent of Rs. 13-13-tdgds. The Settle- 
ment Officer held that as no receipts 
were produced for the years 1896 to 1903 
the tenants were not entitled to the 
benefit of the presumption. In his 

T) 67 Ind. Cas. 381; 35 C. L» J 309; (1922) A. 
i e Mid „Te Je 309; (1922). 
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. 1904 to 1917. 


£ 


 56.. 


opinion, it is necessary to.produce rent re- 
ceipts for 20 consecutive years antecedent 
to the suit, to entitle the tenant to the bene- 
fit of the presumption. On appeal the 
Special Judge has adopted the same view 
of the law. He has, however, stated in 
his judgment that the receipt produced 
for the year 1890-was suspicious and he has 
added that the genuineness of the receipt 
from 1883 to 1889 was doubtful. . The reason 
assigned by the Special Judge for his con- 
clusion that the receipt produced for. the 
year 189o was suspicious has-been criticised 
in this Court, and it has been pointed out 
that, although the receipt bears on the face 
of it the figures “1269” instead of “1297” in 
writing, we find words which leave no 
doubt that the receipts were genuine. 
We are, however, not directly con- 
cerned with the reasons assigned by 
the Special Judge for his conclusion upon 
a question of fact. The fact remains that 
even if we accept the view that the 
receipt for 1890 was suspicious and that the 
receipts for. 1885 to 1889 were of doubt- 
ful genuineness,still we have receipts from 
A period of 20 years inter- 
vehes betweehthe earliest and the latest of 
these receipts. Consequently, the question 
cannot be.avoided whether it-is necessary 
for a tenant;to produce receipts for a .con-' 
tinuous series of 20 years to entitle him to 
the benefit of the presumption embodied in 
section 50. "There .can be' no doubt that 
the view taken by the Courts below upon. 
this matteris erroneous, 

In the-case of Kattyant Debea v. Soon- 
durez Debea (2) it was laid down as follows :— 


“Tt isnot,absolutely necessary that dakhilas 


should. be- for 20 consecutive years before 
the date, .of suit, for it might frequently: 
happen that parties, with every right to the. 
presumption, might lose one or two dakhilas 
here and there, during such a long period, 
and it would be manifestly unjust to deprive 
them of the benefit; allowed by law 
when no suspicion could arse of misfea- 


‘sance, merely because one ortwo of these. 


receipts has been mislaid or lost. In the 
present case, the missing. dakhilas are for 
years about, the middle of the period, and: 


we do not think that their non-appearance ' 
should defeat the special appellant’s claim ^ 


(2) 2 W: R. Act X, Rab Gay. 
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(1923. 
to the presumption.” The- same view. was 
affirmed in Elahee Bükhsh v. Roopun Telee. 


(3) where Mr. Justice Pundit said as follows: . 
“When receipts are filed, not for the entire. 


-period of 20 years preceding suit, but some 


are wanting here, and some there-in that 
interval, still uniform payment may be 
proved otherwise for the wanting ‘years. 
by other proof, and from surrounding 
circumstances." "This view is undoubted- 
ly correct, upon a true interpretation of the 
language used by the Legaislature in section 
50. What was to be’ established is, not 


- that rent has been actually paid at uniform 


rate during. 20 years, but that. the tenant 
has held ‘at a vent or tate of rent, which > 
has not been,changed during 20 years. 
Such holding may be established, even 
if it is not proved. that rent has actually. 
been paid during a portion of the 2: years. 
This is precisely the interpretation adopted 
by this.Court in Mohini Kanta. Saha v. Preo_. 
Nath Neogy (1).. To return to the concrete ` 
facts of this case, assume it to be established 
that the rent has beén paid at the rate alleg- 
ed by the tenants during the year 1891 to 
1895 as also during the years 1904 to 1911. 
It is theoretically possible that ‘in-thein- - 
terval there may have been anenhancement : 


‘of the rent followd by a reduction, so as to. 


make the rent payable in. 1904 ‘identical. 


"with that paid in 1895. Butit is really for 


the Court of-fact to decide, from all the. 
circumstances -of the case, whether -the 
principle of continuity or the ‘principle of = 


. discontinuity should be applied. In this’. 


connection, it must be observed that it 
is open to thelandlord to rebut such evidence 

as: maybe produced- by ‘thetenants, by the. 
production of counter-foils of receipts and - 
collection: papers. It is clear that the.. 
case has not been considered from the right . 
point of view by either of the Courts . 


-~ below. - - 


The result is that.this appeal is allowed, 
the decree of the lower Appellate Court is . 
set aside and' the case sent: back . to. that: 
Court to be re-considered. We ‘leave it- 


- to the Special Judge to.decide whether the . 


parties should be allowed to adduce addi- . 
tional evidence. Costs will abide the result.’ 
We dssess the hearing fee at.one gold moAur. = 
Z ES. * ` Appeal allowed; .. 
-- «  . - Case remanded; . 
` i327 Wi R. abas,” Web a a E 
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ABDUL MANAN V. YAROQA, 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civi, APPEAL No. 115-68 
OF 1921. - 
Tuly 3, 1922. 
Present: Mr. Pipon, J. C. 
“ABDUL MANAN, Sox or ABDUL WAHAB 
—APPELLANT 
versus . 
Musammat FAROQA AND OTHERS— 
RESPONDENTS. 

Custom—Will—Muhammadzat Pathans of 
Charsadda Tahsil, Peshawar Dtstrict—Sonless 
proprictor—Will in favour of -daughiers. : 

Custom is a mere crystalisation of public opinion ` 
in matters affecting the social and economic 
life of a community. (p. 85, cols. 1 & 2.] 

Where the practice of gift-making has establish- 
ed itself, the effect must be to incline public 
opinion favourably towards the practice of testa- 
inentary bequests, which are really in the nature 
of. deferred gifts which are more easily revocable. 
(p^ 86; col. 1.] ME 

Bano v. Feteh Khan, 48 P. R. 1903; x11 P.L. R. 
1903 (F. B.), xeferred to. ; ! 

Restrictions placed upon testamentary disposi- 
tion with a view to sateguarding the interests of 
sons have little force as presumptive evidence that 
a sonless proprietor is governed by  similar-res- 
trictions alesan lng the interests of mete rever- 
Sioners. [p. 81, col. 2.] ` : 


. , When the practice of Will-making establishes 
itself, it is the sonless proprietor who obtains-th 
first power of bequest. ` [p. 81, col. 2.] : 


A sonless Muhanimadzai proprietor of the Pesha- 

: ‘war District is competent to bequeath the "whole 

of his estate to his daughters, married.or un- 

married, in the  presenc of  reversioners, 
(p. 86, col. 2.] 7 


The history and conditions of the settlement 
of Pathan tribes in the different Districts of the 
North-West Frontier Province are widely. 
dissimilar, and, in ascertaining the customs of 
the Pathans of the Peshawar District, no useful 
inferences can be drawn from customs obtaining 
in the other Districts of the Province. Lp. 80, col. 


2] 
Second appeal from the order of the 
. Divisional Judge, Peshawar, dated the 
28th July x921, affirming that of the 
Sub-Judge, Charsadde, dated. 27th "May, 
1920. 


JUDGMENT.—'Tbe parties in this case 
are Muhammadzai Pathans of the Charsadda 
Tahsil in the Peshawar District. Fazal 
Rahman, a. sonless proprietor, exécuted 
a Will bequeathing tbt whole of his. estate 
to his four. daughters, subject to a life- 
interest it favour of his. widow.. Two. of 
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the daughters are married and two are 
unmarried. The nephews of the deceased 


. proprietor sue for a declaration that it is 


invalid as against their reversionary'righ!s. 
The question of the life-interest secured to 
the widow by the Will need not be . further 
considered, inasmuch as the creation of 
such a life-interest is strictly in accordance 
with custom independently of the Will, 
and cannot be challenged. The question 
which I have to decide is, whether.or nota 
sonless proprietor of Muhammadzai tribe 
is competent, by custom, to bequeath the 
whole of his’ estate to his daughters as 
against the interests of his reversionary 
heirs. í . 

The issue may be regarded as implying 
two questions—(4) whether a sonjéss pro- 
prieto1 can make a Will in favour of his 
daughters at all, and (6) whether, if he can 
do so, his power is limited to a'portion 
only of the estate, and cannot cover tue 
whole. To arrive at a -correct ' decision 
upon this issue, we have three classes of 
material : j 

(1) The Official Records of tribal custom 
as compiled in the Riwajuama of 1870 
and in Lorimer’s Customary Law of the 
Peshawar District compiled at the Settle- 
ment of 1895, and corrected by the authoz 
in 1897. a 

(2) Judicial. precedents aftecting either 
the Muhammadzai tribe itself, or adjoining - - 
tribes, whose customs may be presumed’ to: 
be similar. . . Es 

(3) Special local enquiries made during 
the present proceedings, I: proceed to deal. 
with the evidence derived from each. 

(r) The Riwajnama of 1870 is actually 
silent as regards the practice of Will- making. 
Butit deals with the power, of proprietors 
to alienate by gifts. Rattigan's Digest 
of Customary Law, paragraph 36 (b); and ` 
Bano v. Fateh Khan (1) are authorities for 
holding that the distinction under Custo- 
mary Law between power of gift inter vivos 
and power of testation is.a matter of degree 
‘and form only, and where power of gift 
is shown to exist, an initial presumption 
arises that there is a co-extensive power of: 
testation. This view, itis tiue, was chal- 
lenged by Mr.Barton, Judicial Commissioner 
of this. Province, in Lis published ruling, 


* 
(x) 48 P. Rzí1903; 111 PLL. RB. 1503 (F. B). 
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Judicial Record 78 of 1915, It may per- 
haps be going too far to say that power of 
‘unrestricted gift necessarily implies a power 
of unrestricted testation. There is no 
doubt that the custom of gift tends to be 
more prevalent tnan that of testamentary 
disposition, The most correct view is pro- 


bably that taken by Mr. Barton in the ruling | 
quoted above, where he says that, "Tam pre- . 


pared to admit that where the practice of 
gift-meking has established itself, the eflect 
: must be to incline public opinion favorr- 
ably towards the practice of testamentary 
beauests which are really in the 
nature of deferred gifts which 71e 
more easily ‘revacable.” The recorded 
custom on the subject of gifts 
laid down'in the Riwejnama of 1870 is, 
therefore, at least relevart, though it may 
not’ be conclusive. Sections 3 and 5 of 
the Riwajnama imply that, in the absence 
of sons, a Muhammadz^i proprietor could 
dispose of his entire estate to his daughters 
or their issue. In Mr. Lorimer's Cutomary 
Law, compiled 25 years later, the 
Muhammadzai ^ representatives ^ stated 
categorically hat they recognized no 
restrictions upon the power of bequest. 
In this conuection it may be observed that 
when Mr. Baiton declined to follow Mr. 
Lorimer's Cutomary Law in admitting an 
..absolutely unrestricted power of bequest, 
one of his main reasons for doing so was that 
thee Riwajnama of 1870 did imply certain 
restrictions. The restrictions which ` he 
alluded to wefe that, in the presence of sons, 
a landed proprietor could gift only'a part 
of his property to a daughter or son-in-law. 
But no restrictions on the power of gift 
by a sonless proprietor to daugthers were 
ever stated in 1870. If the principle be 
accepted that a power of gift is evidence 
of a power of testation, it cannot be denied 
that both the Riwajnama of 1870 and the 
Customary Law of 1895 are unanimous 
in acknowledging the unrestricted’ power 
of a sonless proprietor to bequeath his 
estate to his daughter. The unanimity 
of the two records in this respect is clearly 
entitled to considerable | weight. i 
2. I now turn. to the question of judicial 
precedents, There is no judgment relating 
to the Muhammadzai tribe which speci- 
fically covers the question now in issue. 
The rulings which are relevant are of two 
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classes’; those which, when dealing 
with the power of Will-making among 


Muhammadzais, indicate a view bearing 
upon the present issue, or contain obiter 
dicta relevant to it, and those which deal 
with the customs of adjoining tribes in this 
respect. There ate undoubtedly special 
customs upon special points existing among 
the various Pathans tribes of the Charsadda 
and Peshawar Tahsils, but there is a strong 
presumption that their customs are sub- 
stantially similar, unless some special reason 
for divergence can be established. I may 
remark, however, on thissubject, that ruling 
relating to Pathan residents of other Dist- 
ricts are, in my opinion, entirely irrelevant, 
aud are apt only to be misleading. The 
history and the conditions of the settlement 
of Pathan tribes in the five Districts of 
this Province ate widely dissimilar, and in 
ascertaining the customs of the Pathans 
of the Peshawar District, no useful inferences 
can be drawn from customs obtaining in 
Hazara, Kohat, Bannu or Dera Ismail 
Khan. I must rule out absolutely the 
judicial precedents which relate to the 
latter four Districts. `` . 

In civil appeal Risaldar Firdaus Khan 
v. Shah Sowar, L have recently had an occa- 
sion to discuss in some detail the recorded . 
judicial authorities upon the practice of 
Will-making in the Peshawar District. That 
judgment is of some importance on the 
general question, and will shortly be 


` published” As I have there pointed out, 


it cannot be denied that there has been a’ 
certain conflict of opinion upon the subject 
in the highest Court of this Province; and 
that the present position is not altogether 
satisfactory. That particular case related 
to the Kamalzai Tappa. , It had ben held 
in Judicial Record 26 of 1905 that among 
Kamalzais the power of Will-making was 
absolutely unrestricted. The importance 
of that judgment lay in the fact that 
although it referred only to the Kamalzai 
Tappa with, which we are not now 
concerned it was based largely. upon 
two considerations (a) the weight at- 
taching to- Mr. Isorimer’s Record . 
of 1895, and (b) the general theory 
of what Mr. Bunbury described as the ''ab- 
solutism of the Pathan ownership.” For 
many years this ruling was followed as an . 


“Te fies Gp Ind: Cas. 853—[Ed-] ope ge ee 
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unchallenged authofity in ‘support of the 
unrestricted power of bequest among 
' Pathans of the Peshawar District. Some 
seven years later, however,! Mr. Barton, 
. the Judicial Commissioner, upset the pie- 
mises upon which his predecessor’ 's judgment 
had mainly been based. The tendency of 
all subsequent rulings was both to discredit, 


Mr. Lorimer’s Customery Law and to im, 


pugn the theory of the absolutism of Pathan. 
‘ownership. From that- time onwards 
Courts have -admitted restricted power 
of bequest, and the question before them 


for decision has been the exact extent of. 
restrictions alleged in each particular case. 
The general tendency has been to disregard- 


the statements of custom” récited in Mr. 


Lorimer's Customary Law and to establish * 
‘various restrictions based upon grounds of. 
equity, upon inferences drawn from pre- 


vious rulings, upon special enquiries, made 
from the members ofthe tribes, concerned; 
. or upon the negative evidence of the absence 
of actual Wills inconsistent with the alleged 
restrictions. Generally speaking, the ear- 
lier record of ‘custom, the! Riwajnama 
of 1870, has been, to a large extent, 
ignored. 
Inowturn to the rulings which affect 


|. the Muhammadzai tribe to which the pre-. 


.Sent parties belong.’ In Judical Record 


14 of 1903 Mr, Bunbury leid down that | 


, among Muhamma dzais the power of gift 
inter vivos, was unrestricted. I have men- 
tioned, above what I believe to be the 
correct view of the analogy of the power 
- of gift as bearing upon that of bequest. 
The analogy is not conclusive, but it is 


‘always relevant: The only qüalificationslaid ` 


down in that judgment were thet the gift 
to be valid must be embodied in a written 
| document ; and that it must be. followed 
by the delivery of possession. It might 
be argued, of course, that the condition 
' of delivery of possession is.fatal to the com- 
pleteness of the analogy when” epplied to 
Wills. The essential of a Willis, that itis 
revocable up'to the death of: thé testetor, 
and that ` possession’ is not transferred 
` until his death. But it is clear that the two 
conditions laid down to velideic'a sift are 


‘dt presciibéd with the object ‘of limiting - 


in any wey the donor's power, but are 
Wmed at preventing any possibility of 
: Ripe arising. The idea clearly is that, 
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: to do so. 


ihe, 


‘so long as a man is alive, he may attempt 
to repudiate a gift, and that it is essential 


that it. Should be put beyond his - power 
It would be almost‘impessible for 
him to repudiate a transaction. when once - 
it had been reduced to writing and when 
effect had actually been given to it by .. 
the delivery of possession. In the case 


-ofa written Will, it is obvious that: the 


danger of repudiation has come to an end 
when the testator has diéd. On the theory 


that the condition requiring delivery of 


possession is simply aimed at ensuring 
the irrevocability of the transaction; a Will 
does not.require such a. condition, because 
the testator’s death equally. ensures its 
irrevocability. There is, therefore, much to 
be said ‘for the view that the unrestricted 
power of gift inter vivos in the Muhammad- 
zai tribe laid down in Judicial Record 14 
of 1903 is, if that judgment is correct, 
strong presumptive evidence of an equally 
unrestricted power of Will. As against this, 
we have the very important ruling of Mr. 
Barton, published as Judicial Record 62 
of 1912, which laid down that, among Mu- 
hammadzais, a proprietor had not power 
to Will away his entire estate to his widow . 
to thé exclusion of his sons, There:‘had been: 
a previous ruling óf the same Judicial Com- 
missioner; publishéd as No. 59 of r9iz, 
which held thatyin the Kamalzai tribe 
minor sons could set be disinherited. ‘This 
last ruling is one of several anthoritics 
for tbe view that, when the practice of Will 
making establishes itself, it is-the 'sonless 
proprietor who : obtains the first power 
of bequest. It is important to keep this 
principle in mind; . and to remember that 
testrictions placed ‘upon testamentary dis- 
position, with a view to. saftguarding, 
the interests of ‘sons,. have littlé force as 
presumptive evidence that a sonless ptop- 
rietor is:governed by sitnilar ; ; restrictior.$ 
‘safeguarding the ‘intcrests of mere rever- 
sioners. . It will-be as well,however, before 
dealing in , detail with precedents which 
relate: to othcr tribes, to summarise first 
those which relzte to the Muhammadzai 
tribe. with which we are now concerned,- 
There is en unpublished ruling by Mr. 
Barton; No. 60 1916, which deals with a 
case in which a pioprietor had made a Will 
providing the devolution of his property 
in a aa with tke shares which they 


: . 
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-wotld.have' received under Muhammadan: 


Law.: The testator's son sued to upset 

,ihé Will as the sole heir under custom. 
t was held that the son could not be said 

. to ke disinherited, and the bequest in favour 
of a daughter was upheld on the ground that 

bequest should be allowed to dependents 
or near relatives of the testator up to a 

reasonable limit. The term ‘ dependent," 

and the qualifications of a reasonable limit 

are, as will te shown below, of consider- 

‘able importance as affecting subsequent 
judicial, rulings. In.19x9 a case, where 

a sonless Muhammadzai proprietor had 

bequeathed his whole property to two 

widows * to; , the exclusion of his 

calceis ‘éaine before the Divisional 

A 


t 
Cout : Fait v. Mussammat 
Civil “Appeal” "No. 219 of r918] tke 
Divisional Judge, quoting an unpublish- 
ed Revision (No. 51 of 1917) as authority, 
„held that. a sonless Muhammadzai proprie 
tor could only dispose of a portion of his 


- estate, and could not disinherit - distant 


collaterals. .The value of this judgment, 
as a precedent, is uot 
was not fought out in the Judicial Comanis- 
sioner’s Court, where it was compromised. 
So fer asthe above rulings go, and tke 
same thing will be apparent from precedents 
relating to other tribes, the power of a son- 
less proprietor to makea bequest in favour 
of his daughters, ig established, and. the 


rcal question is whether that power is-Tumit- 


„el toa portion only of the estate, and 
whether any restrictions are, involved. 
* Rulings relating to neighbouring tribes 
are naturally of considerable importance. 
One of the earliest rulings is Kalandar Khan 
v. Alaullah (2) which laid down that among 
Xhalils a, Will in favour of daughters could 
not be upset by collaterals in the fourth 
degree. Judieial Record .17 of 1903 deals 


with the question of a gift made by a son- 


less propreitor of the Daudzai tribe. ‘The 
more “important case, . however, was a 
‘Simultaneous one in which the ruling was 
not published, dealing with the question of 
the validity of the Will by the same prop- 


. tietor in favour of his widow and daughters. 


fhe unpublished ruling in question is 


;..No..49 of 1903 by Mr. Bunbury. ` Its 


(g) 44P. Re 1897 
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very great, as it. 
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importance lies in*the fact that the rever- 
sioners, who were attacking the result 
of the Will, never contended in their plead- 
ings that the testator was incompetent 
by custom to make such a Will On the 
contrary, they attempted to sct up a rival 
Will in their own favour. The fact is almost 
, Startling when we find, some thirteen years. 
later, that the competency of a sonless prop- 
teitor to make a Will in favour of a widow , 
and daughters was successfully challenged. 
It is difficult to understand why in 1903 
the reversioners should have omitted a 
plea which, if the subsequent view of the 
Courts be correct, was by far their most 
potent weapon. "The Daudzei tribe adjoins 
the Muhammadzsi, and there is a presump- 
tion that their customs are parallel, 
or rather, as I shall show below, that the 
Muhammadzais have even wider powers 
‘than the Daudzais in this respect. I have 
already alluded to Judicial Record 26 of 
1903 which laid down an unrestricted power 
of bequest among Kamalzais. There is no 
necessary presumption that the customs 
of the Muhammadzais’'and Kamalzais. arc 
parallel, but, as I have shown above, the 
importance of that ruling lay in the fact 
that it was based egon a general theory | 
of the character of testamentary power 
among Pathans-of the Peshawar District. 
The ruling published as Judicial. Record 
50 of 1910 which relates to the testamentary 
competency of a sonless propreitor in the 
Khalil tribe deserves only a passing refer- 
ence. The question before the Court^was 
whether, when the legatee under the Will 
had also died sonless, the reversioners of 
the original testator wéte entitled to oust 
the beneficiatics under the legatee’s Will. 
The curious feature of that case was 
that the competency of the original 
testator was not denied, and that, 
nevertheless, the: learned Judicial Com- 
missioner eventually found that’ it 
was operative, only to the extent of 
one-third, i.e., that fraction allowed by 
strict. Muhammadan Law. ‘That ruling 
has never been followed, and, as pointed out 
by Mr. Barton in a latter ruling, Judicial 
Record 87, it really amdunted to a compro- 
mise. . 
In Judicial Record No. 66 of 1913 Mr. 
Barton dealt with a case in which a sonless 
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. Daudzai propreitor had made a Will in favour 

-of his daughter and stép-mother. The Will 
was set aside as regards the step-mother 
but upheld in favour of the daughter. This 
was the first occasion on which the principle 
“was definitely laid down that a Will -ordi- 
narily was only valid when in favour of 
dependents and near relatives of the tes- 


tator, and these were then defined 
as sons, daughters, sons-in-law and 
wives. The grounds on which ` the 
finding was based may be summarised 
as follows :—(1) The history. of the 
genesis of Will-making was regarded 
as fatal to the theory of the absolutism 


of Pathan ownership. (2) In the case of 
Wills, as opposéd to sales and mortgages, 
the influence of family opinion must be 
. reckoned with where a disposition of property 
affects réversionary rights. Public opinion, 
it is ‘stated, would stigmatise the free 
excercise of the practice of Will-making. (3) 
The Daudzais, unlike the Muhammadzais 
and others, did not, in 1895, assert an 
unrestricted power of Will-making but 
referred Wills to the test of Muham- 
madan Law. (4) Enquiry showed that 
in some forty-two years there had 
‘only been'six Wills in the Daudzai tract, 
- and they had not conformed to. Muhammadan 
‘Law. (5) The conditions of a valid Will were 
not easy to ascertain, but the power being 
restricted and Muhammadan ‘Law not’ being 
followed, the only conclusion to be safely 
` drawn was that Wills were only valid when 
in favour of dependents or near relatives. 
J have dealt with the above case at some 
length, because it was the basis for the 
ruling quoted above (Civil Appeal No. 6 
of 1916 unpublished) which relates to Mu- 
hammadzais, and directly bears upon the 
case now before me. In Civil Appeal No. 


6 of 1916, Mr. Barton went on to hold that. 


among Muhammadzais also, a bequest 
should only be allowed when in favour of 
` dependents or near relatives, and then only 
up to a reasonable limit. But Iam constrain- 
ed to remark that the extension of the prin- 
ciple from the TJaudzai to Muhammadzai 
tribe seems hardly justified when the ground 
for applying it, in the first instance, to the 
Daudzais are close ely examined. Of those 
gtounds which are recited in detail above, 
Nos. 3 and 4 are peculiar to-the Daudzai 
"oWibe, “No. 3 in particular would justify 
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a contrary rather thana similar inference 
as regards Muhammadzais. Unlike the 
Daudzais, Muhammadzais in 1895 did assert 
an unrestricted power of bequest. The other 


. grounds are merely in the nature of general 


assumptions than facts based upon evidence, 
The. greatest weight is naturally to be 
attached to my learned predecessor’s. autho- 
tity and experience, but his dictum that 
public, opinion ‘would stigmatise the free : 
exercise of the power of Will-making 
is really no more ~- than personal 
observation. When applied to the Mu- 
hammadzai tribe, it is to a large extent 


-contrary to our records of -Muhammadzai 


public opinion as shown in 1870, in 1895, 
and alsoin 1921, when (as I shall ghow later) 
a special inquiry was made in the present 
suit. I may further add that the res- 
trictions laid down for special reasons for 
the Daudzai tribe were not only adopted 
in their entirety for the Muhammadzais, 
but wereiàctuallv extended, the condition 
of "reasonable limit” being added. This 
condition was possibly implied in Judicial 
Record No. 66 but was certainly not speci- 
fically stated. There had,e however, been 
an intermediate . ruling, Judicial Record 
78 "of 1915, which held that among. Awazs 
‘of the Khalsa tract only a small portion of 
an estate could be bequeathed to a distant | 
relative. as against sons and. grandsons. 
The prticular. Will dealt with was: upheld 
in that case as “not altogether unfair.” 

In am unpublished ruling (Civil Appeals 
Nos. 37 and 40 of 1918) relating to a Will 
in favour of daughters and a widow, to the 
exclusion of sons and grandsons, Mr. Barton 
reitrated* the principle that bequests were 


only valid when reasonable and when in 


favour of dependents and widows. But he 
extended the restriction byéxcluding married 
daughters from the benefit of bequests. 
No reasons are given for the distinction made 
between married and uumarried daughters. 
It must be presumed that the distinction 
rests on the theory. that married daughters 
are "not dependents." This ruling was 
followed by Mr. Rennie in an unpublished 


ruling (Civil Appeal No. 8 of 1920) which 


related to Daudzais, and-accepted as estab- 
lished principles (1) that only a fraction 
of ‘the estate could be bequeathed and (2) 
that married daughters were not dependeats. 
A Will in favour of married daughters 


E 
^, ABDUL MANAN v. FAROQA. 


in that case. was- set aside in its entirety. 

In a later case (Civil Revision No. 52 of. 
1920 unpublished) relating to the Khalil trike 
' jt was held by the same Judge that; where. 
the whole estate had been willed to a sister- 
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inlaw and. sisters, the ‘bequest to the sisters" 
= was 


invalid ^on the grounds that it was 
not a reaconable portion, and that sisters 
werd not dependents, Now, with the great- 
est respect for the. authority of my prede- 
cessozs, I cannot help. thinking that the two 
restrictions accepted by them (2) that only 
& small portion or “reasonable ® portion’ 
can be bequeathed, and .(b) that while 
' unmarried daughters may receive a bequest, 

mairied daughters cannot; ‘both rest on 
"the very slenderest' foundation. Restriction 

(a) wasebased primarily on a finding which 
. related only; to tke “Daudzai tribe, which 
"had asserted) unlike otliers, that conformity 
to Muhammadan Law was the test of 
., the. validity of Wills. Yet this pre- 

* cedent was-followed as binding upon other 


‘tribes who had never suggested the exist. 


ence -of such a test. When the rulings 
in. this respect relating to other tribes are 


“closely examined, no other ground for thé- 


findings is Apparent except the existence 
of that obviously indpplicable precedent, 
‘and general considerations of equity. Small 
Baquests have been allowed because, inter 
. alia, they are not inequitable. Though this 
_ equitable consideration Was only one ground 
for validating a particular Will, it was assum- 
ed, I think, ~ almost hastily, that , bequests 
' of more than small portions were conversely 
. invalid. This converse proposition was not 
nearly a justifiable inference, and, though 
a Court muy reasonably consider the ques- 
tion of equity when dealing with a parti- 
‘cular case, it is, in my opinion, exceeding its 
‘Jegitimate functions when it assumes that 
that principle « of equity qualifies the custom 
- án all other cases and that it must ‘be regard: 
‘ed as an integral feature of the custom itself. 
5 regards ‘restriction (6), which disquali- 

s "fied married daughters from benefiting under 
, 3 Will, I have some. difficulty in understand- 
ing how the conclusion was arrived at. 
.'Yt appears simply to be based upon a some- 
"what meticülous interpretation of the word 
i dependent." " Now, the word dependent 
was not. 
"real evidence of custom, but simply to ex- 
plein the general theory that a proprietor, 


originally introduced upon any' 


chsks. n ` lisa 


whose power would be otherwise restricted, ix 
should be equitably allowed to make. be- `. 


. quests in favour of those who were near 


and dear to him. The expression first used 
was ‘‘dependents or near relatives," 
itis alittle diffcült to sce why daughters 
have now been given the charactér of dc: 
pendents to the extent of disqualifying 
thèm, if they cannot be actually dependents.- 
I can sce nothing to justify this amplifica-, 
tion of the original theory. As T have al- 
ready pointed out, it seems to depend upon. 
the strict interpretation of a mere expression. 
used ‘somewhat vegucly and loosely in the 
first instance. Further, the theory that 
unmarried daughters have a status entirely 


. différent from merried daughters as regards- -` 


bequests,seems to me,when closely examined 
to rest upon a fallecy. ‘The idea presumably. 
is that when a daughter is married, She 
ceases to be dependent for her maintenance 
upon her father. But this fact cen hardly 
be relevant unless such -equcsts were con- 
ditional or implied the creatior of a limited ` 
interest expiring at death or re-marriage. 
The bequests with which we are dealing are R 
in no way of this character. It has never 
been suggested that they are anything but 
n and out bequests, conferring an absolute 
title upon the beneficiaries. If it is assured 
that a distinction. exsts between the 
status of married and unmarried 
daughters, we may reósonably ask the 
question, what would happen if án ummarri- 
ed daughter was to marry. after the 
date'of the Will, but before the testator's 
death? Would she lose-the bequest because 
she had meanwhile married ? - It could 
hardly be arguzd that she would lose it, 
inasmuch as the bequest is simply one to 
her personally and is not in any way condi- 
tional upon her retaining the status of ‘an 
unmarried daughter. Or, again, a daughter 
might marry after she had actually inherit- 
edonthe testator’s death. Could- it be 
argued that she would have, on marriage, 
to relinquish the estate which she had. al- 
ready obtained ? Certainly, this could not 
be argued for a moment unless the Will laid 
down expressly or by implication that the 
bequest should be null and-void in the event 
of marriage. It does not seem to have been 
suggested in any of the cases, where unmar - 
tied daughters have been allowed to take 
under a Will, that iu have been given a 


‘and. - 
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limited and notan absolute interest. To my 
mind, it is perfectly clear that the distinc- 
tion laid down in these precedents resis 
really upon no foundation. It is based 
either upoh general considerations of equtiy 
which represents only a personal opiuion, 
however weighty, oi upon an incorrect 
inference drawn from the interpretation of 
“depcndent,’’ when the use of that term 
itself had no sound justification. 
Before ‘leav'ng the question of judicial 
precedents, I may remark, though the ques- 
tion as regards thiscese is perhaps of aca- 
demic interest only, that in Judicial Record 
.98 of 1917 Mr. Barton finally overruled 
Judicial Record No. 26 of 1903, and held 
that the testatmentary power of a Kemal- 
z31 proprietor was subject tothe restriction 
that he could not disinherit m‘nor sons, 
or adult sons except for disloyalty. I sey 
that the question is here of ecademic 
interest only, inasmuch as we ere now con- 
cerned with the power of a sonless pro- 
prietor as against the interest of collaterals. 
As I have already pointed out, a restriction 
‘in favour of sons is not authority for apply- 
ing similar restrictions in case of rever- 
sioners, and we have good authoiity for the 
view that when the practice of Will-making 
establishes itself, itis the sonless propreitor 
who obtains freedom first. 

3. ‘There remains the material to be 
gathered from the special inquiry made ‘in 
1921 in the present case. The enquiry was 
made by the Assistant Comm ssioner of the 
Charsadda Sub-Division, an officer who had 
naturally special opportunities for ascer- 
‘taining the feeling of the Muhentmadzai 
tribe, and of estimating the relative import- 
ance of opinions which were expressed. 
That enquiry shows definitely to my 
mind that there is, among the leaders of 
the tribe “and among those members 
who were not personally interested in 
the present case, an overwhelming 
opinion that 4 soaless Muhammad- 
zai propictor is perfectly free to will away 
the whole of his estate to his daughters. 
It is often argued in such cases that the 
opinions of the leadjng members of the tribe 
ate apt to represent rather what they con- 
sider that the custom should be than, what 
it actually is. But these opinions cannot, 

ossibly be disregarded, and, as Mr. Barton 
remarked in Judicial Record N^. 65, "custom 
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is a mere crystalization of public opinion 
in matters affecting the social and economic 
life of a community.’ ‘The statement of 
custom now put forward carries enhanced 
weight by the fact that it is directly in 
accordance with that which the leading 
members of the same tribe put forward 
by implication in 1870, and categorically in 
1895. 

It is possible now to review as a whole 
the evidence which we have as material 
for deciding the present case. I consider 


.that it completely establishes the theory 


that a sonless Muhammadzai .proprietor 
has an absolutely unrestricted power to 
will away the whole of his estate, if he 
wishes, to daughters whether married or 
unmarried, I am even inclined to think 
that we have no real evidence of Any re- 
striction upon the powers of a Mi hammad- 
zai proprictor except those now firmly 
established which prohibit him from dis- 
inheriting his minor sons, or his adult sons 
on grounds othr than disloyalty. If 
judicial precedents alone are considered, I 
have already pointed out that the theory 
that bequests to daughters are limited to 
a small or reasonable portion qf the estate’ 
and that married daughters cannot receive 
bequests at all, is based upon whatI conside1 
to be an unwarranted inference and an 
unsound line of argument. In saying this 
I do not wish to detract from the wéight 
and authority which attaches to the interest- 
ing analysis of the history and genesis of 
Will-making so ably expounded by my 
learned predcessor Mr. Barton. That analysis ' 
forms undoubtedly a most important 
contribution. to the case-law on the sub- 
ject. Further, the restrictions which he 
evolved upon the power of a Pathan prop- 
rietor as regards the  disinheritance «cf 
sons, are now fully established, ayd have 
remained practically unchallenged, There 
can be no doubt that the general view 
of Pathan ownership taken in Judicial 
Record No. 26 of 1903 was too wide, and its 
amendmentwas justified fully by the results 
of special inquiries, by mstances and illus- 
trations, and by the continued acceptance, 
by the members of the tribes, of the 
protection of the interests of sons, 
To extend that protection to the 
interests of mere  reversioners is, J 
think, to emphasise only one “side ot 
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the -theory ` of. Pathan. Will-making. It 
. has. been argued that sons;,ate.. protected, 


because a, tribe,. 


prior, to ‘thé. advent 
of British rule, 


‘could hardly tolerate 


C the’: ‘introduction of women or of. out- 


siders. As a matter of fact, I am. now in- 


. clined tothink that Mr. Barton went perhaps, 
.rather.far in saying, that the practice of 


Will-making: could not have existed at all 
before. the — adyent. of British rule. In 


.any case, the protection of the. interests, of 


sons, is clearly to be "attributed also to 
another consideration.. A. father “has, 


towards. his own flesh and blood, a natural 
- and, moral duty. which does not extend to . 
` collaterals. To. allow a father.to disinherit 


his own sons fór.trivialor futile reasons may 


. be to open the door to the destruction of 


family life, and to its invasion by intrigue 
and undue influence. I am unable.to see 
that restrictions against the disinheritance 


. of sons raise, in.themselves, any presump- 


. tion. that, reversioners. must: be: similarly. 
protected. 


"fo. ‘assume that, it does is 


, to ignore even, the principle enunciated 


by Mr: Barton that sonless proprieotrs are 
the, first .persons to obtain the right of 
Will-making. It. appears to me, that in 


every case, whére Courts have restricted. 
‘testamentary . “bequests in. the interests 
been a 


of reversioners; there has 
complete absence of. real evidence, and 


that ‘too much. weight has, been allowed to, 


purely -ptsonal views. upon .what appears 


k equitable, and: what seems to, harmonize 


'witlt a preconceived idea of. Pathan senti- 


mient.. In-.other words, cutont has been 


interpreted. more by.a view-of what it ought. 


- to be than whatit is.. I regardas extremely 


important. the case referred to above-where, . 


in 1903, reversioners attacking a Will 
which excluded them. in favour of daughters 
could not deny the. validity of- the Will, 


and, were driven. to.set up an imaginary. 


rival Will i in their own favour. 


Pathan public hardly imagined that it was 


ʻu possible for reversioners ‘to challenge the. 
| power of a-testator’ to; bequeath to his . 


daughters, and that the practi ce of challeng- 


ingtliéir power arose out of nothing more: 


thax the prevalent idea that "Courts 
had adopted a. new policy towards Wiíls 
and that they now. looked favourabiy 
p - the. au of | restrictions on 
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One might.. 
almost be inclined toinferthat in 1903 the 


bequests. Again, when.we come, to; aie 


‘evidence ofthe tribes men themselves we find. 


“that they speak, and always have. spoken, 


with no uncertain voice. “It is. almost.start-' 
ling to observe that on every occasionon 
which thetribe has been consulted in.1870, - 


in 1895. and in 1921, their exposition of their 


own, custom has been exactly the same; It^ l 


, is impossible to over estimate.the value of; 


this evidence, -andit is notin ihe least up- 
set by the merely negative evidence.of any- 


‘lack ofinstances of unrestricted bequests: ~ 
. In fact, it may almost besaid that whena ~~ 
tribe, as a whole, publicly enunciates the.: 


theory that the power of bequest. is, unres-. 


tricted, it does so, because it is aware: thate, 


this power has notbeen abused in the: “past =." 
and will not be abused in the future; The 
1nfrequency ofits excercise is,in my opinion, | 
no bar whatever, to. its existence. 
have already stated that I am inclined. to. 
think that , no restriction. exists. upon, 
the testamentary power of a Muhammadzai 


.proprietor except that wh.ch prohibits, in... 
.. Certain circumstances, the.disinheritance:of . 


sons. "This wider question, however, is not: 
atissuein the present suit, and “the; above: 
can only be regarded.as an obiter. dictum. 
For the purposes of this suit I hold. that 
a sonless. Muhamme dzai proprietor is coms. 
petent to bequeath the whole of his estate... 
to his-daughters, married. or unmarried,. 
and I,therefore, agree with the two Courts.. 
below- that the present suit must, fail: I: 
dismiss this appeal with. costs. - 


Z. K. Appeat dismissed, 
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NADUVIL, “EDOM KARNAVAN-U. CHERIYA. PARVATHI NETHIVAR: 


MADRAS HIGH COURT.. i 
FULL BENCH.. ' 
SECOND CIVIL -APPEALS NOS. 286 AND. ang 
| OF 1920. . 
i January 13. 1923 
Présent «Sir Waltzr Schwabe, Er, z 
Chief Justice, Justice Sir Francis ‘Oldfield, . 
“Kr, and Mr: Justice Coütts-Trotter. 
IN S..A. No. -286 or 1920. 


NADUVIL EDOM KARNAVAN, ANDAN- 
| OPHER—DEFENDANT. No. 15 APPELLANTS - 
^ ly, preferred against thé decree of the ‘Court 
“of the District Munsif,  Alatur, in Original 


Versus 


CHERIYA PARVATHI NETHIVAR, AND 


OTIERS—PrLAIN'IPES Nos. 3 TO 23. AND 
^ DEFENDANTS NOS, 3 TO to— 
RESPONDENTS.. 
In S. A. No:. 287 oF rozo. 
MEENAKSHI NETHTAR ‘AMMA-—~ 
DETENDANT NO. SAP KENANG 
versus 


CHERIVA PARVATHI NETHIAR: AND: 


OTHERS—PLAINTIFFS Nos, 3 TO 23. AND - 
. DEFENANTS NOS. IT TO T3- AND I5. ` 
— RESPONDENTS. 
Suits: Valuation Act (VII of 1887), s. 11—0b- 


jection as to valuation—Trial Court exceeding. juris- : 


diction — Change of forum of appeal, effect of 
** Appellate Court,” whatis, 


Under section ir of ‘the Suits Valuation Act, 
the disposal of a suit cannot be deemed to have" 
been prejudicially affected on the merits, merely. . 
“because of a change of the forum of appéal con- . 
[p.' 95, cols.. | 


sequent upon the under-yalnation. . 
I &2.] 

Raghava Chaviay v. Raghava Chariar, 8 Ind. Cas. 
20 M. I. J. 726; 8 M. L. T. 404, 


Cas. 715 : 30 M. L. T.'38, followed. 
Mohini Mohan Missey. v. Gour Chandra Rai,’ 


- 56 Ind. Cas. 762; 5 P. L. ].397; 1 P. L. T.-390; 2 


U.P.IL.R.(Pat) 123; (1921) Pat. 105, dissented 


from, 
Section 11 of the Suits Valuation Act when re- 


ferring to an under-valuation or over-valution “pre- : 
judicially affecting the ‘disposal of a suit or appeal .. 


on its merits’ is not considering at all the different 


rules of procedure that there may be an-appeal'. 


from one Court to another. [p.'95, col, I] 


The mere fact of under-valuation of a snit by the | 


plaintiff involving a trial by a District Munsif 
instead ‘of by a Sub- -Judge’ s Court cannot be 
deemed to be "prejudice" withinthe meaning of 
section 11 of the Suits Valuation Act to the unsuc- 


cessful party on account of the party being re». 
stricted to a tight of second appeal to the High. : 
Court on questions of law enly instead of a regular. 


appeal on questions of facts also. [p. 95, col. x.]- 


Per Coutis Trotter, J.—-The object of secion 11 of. 
the Suits Valuation Act is to provide a machinery- 


for curing the original lack of. Jurisdiction.. The |, 
g 


' expression “Court of first instance” in sub-section 


(1) (a) of Section 11 means-not the Court in which ' 
the suit ought-to-have been started but the Const 
in which it was in fact started. Similarly, the ex- 


e s pression “Appellate Court" in sub-section, x (D) 
' .'Of the section means not the Court in which the 


appeal should have been started in the first instance, - 
but the Court:to which it did in fact go and ought 


. to have gone, if the lack of jurisdiction wete to be . 
‘condoned. 


[p. 95, col, 2; p. 96, col; 1.7 
Second: appeals, against. decrees of the 


- District Court, South Malabar at Calicut, 


in Appeals Nos. 25 and 24 of 1918, respective- _ 


Suit No. 328 of 1916. . 
‘These ‘second: ‘appeals came on: n for ‘heating 
on the 3rd'and gth November. 1922. Upon 


perusing the.groünds of appéal, the judg- 


ments and. decrees of the lower Appellate . 


. Court and the Court of firstinstaüce and. ^ 


the material papers in the suit: and upon. 
hearing the argumetits of Mr. K V. M adha- . 
van Nayar, permitted. to appear for’, Mr ` 


K. P. M. Menon, for -the 
: lant; and ‘of .Mr; C. Madhavan Nayar,’ 
for the Respondents: : on the 23rd ` 


November 1922.the' Court (Oldfield and 
E LT JJ), made the follqwing `’. 
ORDER OF REFERENCE TOA FULL - 

| BENCH: .- 

INS. A. 286 ox 1922.. 


Oldfield, J—tThe first: question. we have - 





' to decide is whether this-suit was beyond the 


pecuniary, jurisdiction of thé District Munsif, 


“by whom it was tried: The valuation fot 
“th? purpos: of jurisdiction is utider section 8,. 
. Suits Valuation Act (VII of 1887), the same `- 
‘as tha valuation for the computation of 
".Court:Fees., The reliefs asked for.and to be: 
' valued ate, as appears from the pleadings 


which are given at .unnecessary. length 
in ~ District Munsif’s judgment, three :— 
Removal of first defendant: from 


. Mosel management. 


2. A doclaration that a Karipanayam 
dated znd July r9x6 isnot binding on any 
of the s:venteen it:ms in A Schedule and a 


‘direction to.d»fendants in, respect of Items 
~ Nos: r to x4, which (it.is not. disputed) - 


would be equivalent to a decree fòr delivery 


D th»reof, 


Ut 
y t 


3. A diarak in respect of another / 
Karipanayam anda dscrée 'for- surtend? 
“of it and conngeted E 






Appel: ` 


N 
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There is no dispute ‘as to the valuation 


. of the first and third of these : and the ques- 


tion, it is agreed, is.only whether the second 
should be valued as plaintiffs have valued it 
‘at Rs; 500 for delivery of Items Nos. x to 
IS ‘with teference to the revenue 
payable thereon , under Court-Fees Act, 
section 7-V (b) and Rs.. xo for the 


declaration asked for, regarded as ‘one - 
, relating 
under Schedule II, Art. 17 (iii) or whether 
. it should be valued, as defendants contend, 


to all the seventeen items 


under section'7-V (b) for Items Nos. 1 to 15 
and under seetion 7-IV (c) for the relief 
asked for'in respect of Items Nos. 16 and 
17, at which the relief sought is valued in the 
plaint. The- importance of the latter 
contention lies in the fact, which is not 
disputed, that it entails enhancement of the 
total valudtion of the suit. beyond the 
District Munsif’s pecuniary jurisdiction, 
since, as appears from the reference in plaint 
paragraph rir-B (2), the value .of the 


buildings on Items Nos. r6 and r7 is over. 


Rs. 3,000. : 


The lower Appellate Court decided | for, 


plaintiffs, partly on the ground that the, in- 


clusion of a prayer in respect of Items Nos., 


16 and 17 was, as alleged by plaintiff's Vakil 
before it, a mistake and that no relief was 
asked for in respect of them, "But it is 


. sufficient that the plaint was not in fact 


amended consistently with. d such state- 
inept and.that here Mr. Ma 


claim to relief in 1espect of. these itéms, 
which is certainly made in the. plaint, 
only in case our conclusion as to jurisdiction 


. should be against him. On the merits, the 


matteris concluded by the decisionin Shidap- 


pa Venkairao Jadhav v." Rachappa Subrao . 


Jadhav (1), in which I'respectfully concur. 
That decision is based on the application 
of section 17, Court-Fees Act; and that 
section-is applicable to the case before us, 


. Since there is, to my mind, no reason for 


following the opinion expressed in Durga 
Prasad.v. Purandar Singh (2), and holding 


* that the ‘distinct subjects” referred to. 


must necessarily be distinct causes of action. 
It further does not seem to me that “the 


"ie (1) 16 Ing. Cas. 1005; 36 B. 628 ; 14 Bom. L, R. 


57- 
2) 27 A, 186; A, W.N. (1904) 210, 


^. 
^ 
v 
x 
* 
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avan Nayar 
. for plaintiffs was, ready to withdraw .the 


[1923. 


- 


conclusion as to valuation in the Bombay 


“case cited is affected by the judgment of 


the Privy Council in appeal, Rachappa 
Subrao v. Shidappa Venkat ao (3). The 
reference to thereal value of the property 
in suit'as undisplaced for purposes of juris- 
diction by the notional value was made 
in connection -with the portion of the claim 
for which the fixed fee was payable under. 
Schedule II; and it was.in that connection 
there, as it is here; that the admissibility 
of the real value as determining jurisdiction 
was material, the succeeding paragraph 
relating to the other part of the suit. And 
in fact the decision in: plaintiff’s favour- ` 
“was given not on the ground that the techni- 
cal objection relied on by defendant was 
unsubstantial, but because, owing to the 


failure to-takeitearlier, a-merely technical 


objection could not prevail. Fe 
The valuation adopted by plaintiff in 
the present case being incorrect for purposes 


of jurisdiction and tle District Munsif, 


therefore, incompetent to try the suit, . 
the: question is whether this entails the’ 
success of the second appeal. In Rachappa 
Subrao ^v. Shidappa, Venkatrao (3) it 
was'suffücient that objection had not been 
taken to the jurisdiction on this ground 


' until the argüment in the High Court and it 


was, therefore, unnecessary for the Judicial | 
Committee to refer in its judgment to the . 
provision of law, section 11, Suits Valuation 
Act, on which our decision must turn. ` 
For it is not disputed here that an objection : 
was taken and an issue framed regarding 
it before the District Munsif, although . 
(for reasons which are not clear) he said 
that an adjudication was unnecessary. 
Section 11, Suits Valuation Act, provides 
that, where objection to the jurisdiction has 


_ been taken’ by reason of. over ‘cr under- 


valuation in the Court of first instance, 
it shall receive effect, only if the Appellate 
Court is satisfied. that “the over or under: 
valuation has prejudicially affected the dis- 
posal of the suit on its merits." ‘That lan- ` 
guage is general and certairly it is difficult. 
‘to ‘understand what special circumstances . 
are contemplated in it or to sey whether it 

can be applied to a case, such as that before 

MEAM 


(3) 50 Ind. Cas. 280; 46 I.A. 24; 17 A. L.J, >? 
418; 25 M. L. T: 298 ; 36 M. L. 437; 29 C. L.J? 
452; 21 Bom. L. R. 489; 43 B. 497; 10 Ty. W. K 


24 C. W.N. 33 (P. C.).. KAL 
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us, in which no prejudice to the disposal 
of the suit has been specified in the Memoran- 
dum of Appeal or in the argument. 
in accordance with the ordinary canons 
of ‘construction, that language cannot be 
deprived of effect, as though the intention 
were that in all cases of incorrect valuation 
the proceedingsin the Court of first instance 


should be treated as invalid. The test 


contemplated in the language used cannot 
ordinarily be supposed to be the convenience 
or preference of the parties since they will 
seldom agreé on those matters and it will 
be impossible to decide between conflicting 
local and personal considerations of an 
indefinite nature. It is then argued that, 
when (asin the present case) actual prejudice 
is not demonstrated, the Appellate Court 
must consider whether it can be presumed. 
But if prejudice based on presumption 
is contemplated by the section, it is stitl 
necessary to consider how any presumption 
can be made. None can be made, because 
the Court of a District Munsifis substituted 
| for that of a Subordinate Judge or vice versa 
in consequence of the incorrect valuation, 
since, the powers of both to deal with 
litigation legitimately before them being the 
Same, there is no substantiel reason for 
presuiming that the decision of one js more 
likely to be right than fhat of the other, 
this being pe; rticularlv exemplified in cases, 
such as the present, where the objection 
to valuation is sustained “first in second 
appeal and the decision ‘of both Courts 
' on fact and law are the same; and this 
view has, in fgct, been taken in Raghava 
Charíar v. Raghava Chariar (4). This feiling, 
application may, perhaps, bé-found for the 
words of the section in casesin which the 
incorrect valuation entails thet the Small 
Causa, instead of the ordinary procedure 
will Be followed,, although it is doubtful 
wLetuer both procedures being regarded 
by the Legislature as affordinga staisfactory 
method of trial, there can he any question 
of piéjudice to the disposal on the merits. 
The last suggestion made is that prejudice 
iscoritemplatedas n fromthe difference 
in the course of abpes l an] the number of 
appeals, which incorrect valation will 


(4) 8 Ind, Cas. 545} 20 M, L. J..726; 8 M. L. T. 
t 


Yet, 


entail, and in particular from the loss in 
casés of under-valuation of the right of 
appeal on the facts to the High: Court. 
This possibility no doubt has not been con- 
sidered in the decisions we have been shown. 
But first the forfeiture of a particular right 
of appeal, arising after the disposal of the’ 
suit, cannot be regarded as in the words 
of the section ''prejudicially affecting the 
disposal of tlie suit on the merits." Next, 
this possibility is irrelevant in cases of over- 
valuation ; and necessity for separate refer- 
ence to them is on the assumption involved 
wanting. And, thirdly, this explanation is 
based on a presumption that adjudication 
on tlie facts must be prejudicially effective 
ifthe hearing is by an inferior C ourt whichis 
uo more sustainable with reference. to 
appellate than original proceedings This 
also failing, it must be. supposed that the. 
very general wording was-adopted to providé 
ex abundanti cautela for any exceptional 
cases, in which prejudice to disposal on the 
merits may be demonstrable, but of which 
the nature cannot be more exactly defined. 
In the present case no such prejudice has 
been alleged or shown to have occurred. 
I would, therefore, proceed with hearing 
of the second appeal. : 
Brt as my learned brother differs and as 
the difference between us relates to a pre- 
liminary point requiring decision before. we 
can proceed to disposal on the merits, 


: I agree to refer to a Full Bench the question 


whether the ‘second appeal should be heard 
on the merits or whether the plaint should 
be returned. 

In Second Adpeal No. 287 of r920. 
Our judgments also apply to this point, 
as it arisesin the connected second appeal 
No. 287 of 1920. We make q similar refer- 
ence in that case also. 

Devadoss, J.—Thisis an appeal by the 
15th defendant against the decree of the 
District Judge of South Malabar, affirming 
the decree of the District Munsif of Alatur 
in Original Suit No. 328 of 1916, in which 


.the plaintiffs sued for the rémoval of the 


karnavan of their tavazhi, the first defendant, 
and for a declaration that certain alienations 
were not binding on the family, and that 
cettain properties were the properties of the 
family of the plaintiffs and the first defend- 
qnt, The District Munsif granted decree 


H 


< 
a 
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in. favour of the plaintiffs, and the District . 
Judge has upheld i£. 

In thé plaint | several reliefs were claimed 7 
(1) the removal of the first defendant from 


' the tavazhi management; (2) the appoititment 
of the second plaintiff or any. other plaintiff’ 
. as manager; (3) a declaration that a Karipa- 


nayom ‘doed executed by the first defendant 


` tothe second defendant, dated’ znd July 


X916, for Rs. 4,823-8-0 was not, valid and 
binding ox the plaintiffs and for possession 
of Items Nos. 1 to 15; (4) a-declaration that 
the.amount of the Karipanayom deed eXe- 


. cuted by defendants Nos. IX to 13.to the 


14th defendant. belonged to the tavazht of 
the. plaintifis:;" (5) a direction to the first 


defendant to : deliver to the plaintiffs | all , 
' documents, accounts, etc., and some 


other 
reliefs. The plaintiffs valued the first relief 


'" at Rs: 1,233-5-4, the third at Rs. 500 being 


five times the annual assessment, the fourth 
at Rs. too andthe fifthat Rs.5. 


The defendants pleaded that the dit 
was, undet-valued; that- for the purpose, of 


declaration, , the valuation was the full 
value of the "property, aud. that Items 


. Nos. 16 and 17, sin respect of which a mere 


declaration was prayed for, 


nore than' R$: 3,000. , 


` The District Munsif, valued the first 
relief'at Rs. 2;182-12-9, but held that the 
other reliefs were properly valued, and 


that he had juri S erg to-try the suit, 
‘and: decided it ‘on the , 


and* took: evidenc 
merits. 

The 15th defendant who appealed against 
the decree of the District Munsif, raised the 


* contention that the. D.strict Munsif-had no 


jurisdiction to try the suit end that'the suit 
oughtto have been dismissed on that ground, 


but the District "Judge overruled the con- ` 


tention, hotding that the under-valuation, 
if any, did, not prejudicially . affect the 
disposal of the suit on the merits. - 


It is'argued' before us that the District . 


Munsif had no jurisdiction to.try:the suit, 


‘as the.value of the reliefs claimed: was over 


' Rs: 5,000 and that the decree ‘of the District 
' Munsif, should, therefore, te set aside. 


It is adinitted by the respondents that the 
value of.altthe reliefs claimed , exceeded 
Rs. 5,000, that Items "Nos. 16 ‘and 17 .are 
worth more than Rs. 3,000, and that, as a. 


. mere declaration was asked for. i in respect of. 


them, the valuation for the purpose of juris- 
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were worth. 


‘tion exceeded: 
objection ‘was Faken to" the Court’s. juirsd’c- 
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diction should' have been.at tbeir mM 
value, and that,in respect of the other 
items plaintiffs claimed a consequential 
relief, and, therefore, they were justified. in - 
valuing them at any figure which they - 


‘thought proper under the Court-Fees; Act, 
- section 7, clause 4 (c). 


The- point for decision is whether the 
District Munsif's decree should be set aside 
on the ground that the value of the suit ex- 
ceeded the pecuniary jurisdiction of the. 
District Munsif. The appellant, in support . 
of his contention, r.lies upon a case reported | 


. as Shidappa Venkatrao Jadhav v. Ratháppa 


Subrao Jadhav (x). In that case, the plain- 
tiff valued for the purpose of declaration- 
his plaint at Rs. 135 and filed it in the 
Court of the First Class Subordinate Judge. 
who pass:d a decree in his favour. On | 
appeal to the District Court a preliminary 
objection was taken that the appeal lay. 


. to the High Court as the value of the subjcet- 
-matter of the suit was above Rs. 5,000. 


The District Judge held that there was no 
failure of justice consequent on the lower ` 


‘Court’s erroneous assumption of jurisdiction 
„and ‘that neither patty "was tntitled , to 
complain. of want of jurisdiction and heard. 
` the appeal on. the. mirits and dismissed: it, 
. The defendant preferred asecond appeal to 


the High Court, Chendavarkar and Batchelor, 
JT. held that the.. plaintiff had... not 
properly valued the suit, and that’ the 
valuation’ for the purpose: of jurisdiction 
was Rs. 69,016-9, and that, therefore, the . 
appéa! lay to the High Court, They set — 
aside the decree of tbe District Judge and 
directed the appeal to be présented.to tbe 
High Court, which was donc. The learnea 
Judges heard the appeal on the, merits 
and dismissed it. Against this. decree of. 
the High, Court, the defendant preferred | 
an appeal to the Privy ‘Cotincil and tke 
judgment of the Privy Council is reported as 

Rachappa Subran v. Shidappa Venkatrao 
(3). Their Lordships ofthe Privy Council 
dismissed tke appeal, holding that ‘tke ^ 
plain ii’s valuation was incorrect, that. the 
proper valualitis for the purpose of declátá- 
S bono and: that ‘ro 






tion in the written statement or the issács 
and,it was noi even sugges ed in the Memo- | 
randuri of ‘Appeal: tothe | District: jJüdaze 

or the High © Court, and that it wes “ be: 
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cause “the defendant did’ not take the 
objection at the proper stage that he has 
been able to prolong the litigation commenc- 
ed so far back as 19’ 9 bv an appeal to this 
Board," ‘ Their Lordships are of opinion 
that they would not be justified in assisting 
an' objection of that type ; and more than 
thet, they hold that even the technicality 
on. which the defendant relied could not 


prevail. '' . 
Under the Madras Civil Courts- Act, 
District Munsifs have jurisdiction up to 


Rs. 3,000 and appeals agains: their decisions 
lie;to the District Court and Subordinate 


Judges have unlimited pecuniary: jurisdic-, 


tion, but appeals from their d« cision lie to the 
District Court ‘except when the amount 
or value of the subject-matt:r of the suit 


exceeds five thousand rupzes in which <ase. 


the appeal shall lie to the High Court.” 


In this case, dlie valuation of the properties ` 


being admittedly over Rs.. 5,009, if the 
suit had been brought in a Subordinate 
Judgs,s Court, the unsuccessful party would 
have had the right to appeal to the High 
Court, 
The respondents’ Counsel relies upon 
section 1i of the Suits Valuation Act which 
is in these t.rnis—I shall extract only 
porti ions of it ;— 
“ (2) Notwithstanding anything in section 
378 of the Code of Civil Procedure, an objec- 
Mot that by reason of the ove ;-valuation 
or under-vaiuation of a suit or appeal. a 
Court of first instance or lower Appellate 
Courf; which had not jurisdiction’ with 
respect. to the suit or appeal exercised 
jurisdiction with respect thereto shall not 
be eritertained by an Appellate Court unless 
(a) the objection was taken, in the Court 
of first instance at or before the hearing at: 
whichissues were firstframed and recorded, 
or in-the lower Appellate Court in the Memo- 
randum of Appeal to that Court, or (b) the 


Appellate Court is satisfied for reasons. 


to be recorded .by it in writing, that the 


suit’ or appeal was over-valued. or under- 
viued and that the over-valuation or under- 


7aluation thereof has prejudicially affected 
che disposal. of the suit or appeal on its 
merits, ` 

“ (2) If the objection was taken in the 
manner mcntioned im clause (a) of sub- 
section (r) but the Appellate Court is not 
satisfied as to both the matters mentioned 


. in the Court of first 


in clause (b) of that sub-section and has 
before it the materials necessary for the 
d.termination of the other grounds of appeal 
to itself, it shall dispose of the appeal as 
if there had been no defect of jurisdiction 
instance or lower 
Appellate Court. . ` : 
'"(3) If the objection was taken in that 
matter and the Appellate Court is satisfied 
as to both those matters and has not those 
materials before it, it shall proceed to deal 
with the appeal under the rules applicable 
to the Court with respect to hearing 
of the appeals.” l 


‘This section enacts that no objection on 
the ground or over-valuation*or under- 
valuation shall be entertained unless (1) the 
objection is taken in the Court of fist 
instance at or before the first hearing, or 
(2) the Appellate Court is satisfied for rea- 
sons to be recorded byitin writing thatthe 
over-valuation or under-valuation has pre- 
judicially affected the disposal of the suit 
or appealon its merits and if the Appellate 
Court is satisfied as to both these matters, 
then, and then only, it shall proceed to deal 
with the appeal as regards fhe question 
of jurisdiction. Iu the present,case the 
objection was taken in the First Court 
in the written statement and, before the . 
first headug and in the Memorandum of 
Appeal to the Appellate Court also the objec- 


tion to jurisdiction was raised. It cannot 


be said that thé disposal of the suit has i iy 
any way.been prejudicially affected by the 
under-valuation. It is not easy to conceive 
of a case; where the disposal of a suit or 
epreal would be prejudicially affected 
merely by reason of over-valiation or under- 
valuation. Mr. Madhavan Nayar found 
it difficult to suggest any instance where the 
disposal on the-merits could be said to be. 
prejudicially affected by reason of over- 
valuation or under-valuation. He suggested 
that by proper valuation a suit may be 
brought in a Sub-Court which may be 
able to enforce the attendance of witnesses 
of either party. It is difficult to see how 
a Court of a Subordinate Judge could 
enforce the atiendance. of witnesses 
which a District Munsif could not do. If. 
it is suggested that the change of venue 
would be more convenient to one party, 
or the other, that would not depehd upon. 


y 


.Krishnaswami Ayyangar.. 
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the. pecuniary jurisdiction of, a. Court, 
so that instahee is no instance. at all. He, 
relied upon a case reported as Raghava 
Chariar v. Raghava Chariay (4). In that 


“case the facts, were: the plaintiff and the: 


defendant were executors of the Will of one 
Under the Will 
they were appointed co-trustéees. for the 
two widows and the minor adopted son ef 
the deceased and also for carrying on a 
charity. The plaintiff sued to remove the 


-defendant from the co-executorship and 


co-trusteeship on the ground of his mis- 
appropriation of the trust funds and his 
failure to co-operate in the execution of the 
Will and the trust. The defendant objected 
io the suit beihig within the Court's jurisdic- 


. tion both: tinder the Trusts Act of 1882 and 


on account of the whole of.the trust property 
being of more than the Coutr’s pecuniary 
limits. The plaint was returned - for 
presentation to the proper Court, but 
the District Court reveised the order of 


` the District Munsif and directed the Court 


= 


“office. 
. ed the decree of the District, Munsif. 


of first instance to receive the plaint and 
dispose of it on the merits. The District 
Munsif entertained the suit and found 


' thatthe defendant 'had feiled to account 
for two sums of Rs. 1,306. and Rs. rI5,- 
" and passed a conditional "decrée that, if the 


defendant did not pay the amount ‘within 
three months, he..would be removed from 
On appeal, the District Court affirm- 
On 
secand appeal. it was contended that the 
subject of the trust being admittedly above 
Rs. 20,000 if valuc.the District Munsif 
had no jurisdiction to try the suits, Sir 
'T.Muthuswami Aiyar and Handley, JJ., 
held that “the value of the trust. property 
ought to have been taken as a guide to the 
determination ofthe question of jurisdiction. 
The objection was-taken both in the Court 
of first instance and in the lower Appellate 
Court. According to section rr of the 


‘Suits Valuation Act we are precluded from 


entertaining the objection: unless we are 


‘satisfied that the under-valuation has pre- 


judicially affected the dis posal of the, suit 
on the merits. .The mere change of forum 
consequent on the under-valuation canno 
of itself be treated as prejudicially affecting 
the disposal of the-suit on the merits within 
the meaning of the section, for that is the 
very case premised and provided for by the 
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section. , Reading thé section together: with 


section 578 of the Code of Civil Procedure, we’. 
coasider that the words. ‘prejudicially adect- - 


ed the disposal of the suit on the merits’. 
must be construed in the same way as they 
would be construed with reference to any 


-error, defect, or irregularity contemplated 


by that section. The effect of section XI 


~ 


of the Suits Valuation Act is simply to place .- 


over-valuation or under-valuatior of sits 
on the same footing with other irregularities 
contemplated by section 578 except that the 
objection must be taken either in the Court 
of first instance or im the lower Appellate 
Court. In the present case we do not consider 


that the under-valuation has prejudicially ` 


affected . the disposal of the suit on the 
“This case was followed by the 
Madras High Court in Ammalu Ammal 
v. Krishnan Nair (53) and Vedaji: Baskara 
Tirumal Rao v. Subramania Gurukkal (6), 


and in Narayani Ammal v. Secretary of. 
“State (7). 


‘The question that presents a real difficulty 
is this :—Is the plaintiff justified in under- 
valuing a suit and bringing it in a Court 


which would not have jurisdiction over it, . 


if properly valued,, and thereby deprive | 


the other party of the right to appeal on 
facts to the High Court? If a suit were 
valued at more.than Rs. 5,000 it would 
have to be brought . 
"udge's Court and an appeal against the 
decree of the Subordinate Judge in such 


a suit would lie to the High Court on facts. : 


But, by bringing such a suit in the District 


Munsif’s Court, the right of appeal to the: 


in the Subordinate: 


High Court is taken away, and the appeal . 


in: fact lies to the District Court, and a 
second appeal to-the High Court lies only 


on questions of law. ‘The object of tbe h 


Madras .Civil Courts Act, in limiting the 


jurisdiction of Civil Courts, is not without an , 
object, and the defendant, should not be ` 
deprived at the whim and fancy of a plaintiff ` 


of his right to appeal to the highest Court 
in, the land on facts. If section II of the 
Suits Valuation Act is strictly interpreted, 


‘an Appellate Court would be unable to 
interfere with the decree of a District Munsi!, | 


(8 62 Ind, Cas. 715: 3o M. L.T. 38. 
6) 52 Ind. Cas. 992. 
(7) 41 Ind; Cas. 167. - 


“ 
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whatever might be the value of the property. 


in suit, on the ground that the party appeal- 
ing agaiust the decree is unable to show 
that the disposal has been prejudiciaily 


affected by under-valuation. It is not easy. 


to conceive of cases where the disposal 
could be said to be affected prejudicially 
on'the merits merely by reason of under- 
valuation or over-valuation. It is strongly 
urged by the respondents’ Counsel that the 
Legislature in enacting section rr in those 
terms did not want the decrees. of Courts 


to be interfered with merely 
because the . subject-matter . exceeded 
the pecuniary jurisdiction of such 


Courts. No doubt, a literal interpretation 
of clause (x) (b) of section xr would lead.to 
that result. .But it is difficult to hold that 
the Legislature intended to give a plaintiff the 
tight to sue in whatever forum he might 
choose, and thereby to take away the right 
of appeal on facts to the High Court, Under 


the Madras Civil Courts Act, Courts 
of different pecuniary jurisdictions 
. are established. | The very object of 
having Judicial Officers of different 


cadres would be defeated if the Court 
of the lower pecuniary jurisdiction could 
be aliowed to try and dispose of suits, the 
subject-matter of which exceeds its pecuniary 
jurisdiction. A defendant is entitled as a 
matter of right to have his case heard by a 
Judge of a higher grade and of greater 
experience, if the value of the claim against 
hin exceeds the pecuniary jurisdiction of 


the Court in which the suit is brought.. 


Where there are two Legislative enactments, 
one creating and regulating the jurisdiction 


of Civil Courts and the other mainly intended , 
for fiscal purposes, the provisions of the. 


former should not be lightly treated in deal- 
ing with questions of jutisdiction affecting 
` rights of parties. Under section 21 of the 
Civil Procedure Code an objeciion to terri- 
torial jurisdiction should be taken at the 
earliest opportunity, and an Appellate Cont 


will entertain it only if there is a consequent, 


‘failure of justice. In Hamidunnissa Bibi 
v. Gopal Chandra, Malakar (8), the learned 


Judges.after referring 10 various cases before | 


and after the passing of thé Suits Valuation 
Act, observe thus:—‘‘It is, no doubt,a 
sound rule that Cofirts should not allow 

(8) 24 C. 662; vC. W. N. 556; 12 Ind, Dec, (N, S.) 
HI mf 


parties to evade the law relating to matters : 
of jurisdiction, and that, where it is found 
that a party is intentionally exaggeraiiug 
his claim in order to bring his sui in a Court 
which otherwise would not have jurisdiction 
to try it, before the merits of the claim have 
been gone into the plaint should be returned 
to be presented to the proper Court. But, 
this rule must be taken with qualifications; 
and the oe important qualification 
is that embodied in section rr of the 
Suits Valuation Act, which is this, 
viz, that where tke suit has been tried 
on’ its merits by the First Court 
and the over-valuation or under-valuation 
of the suit is not found by the Appellate 
Court to have prejudicially affected a suit 
on its inerits,the objection as to jurisdiction 
should not be given effect to. A plaintiff 
who alters the valuation of his suit for the 
purpose of evaditig jurisdiction may be 
punished by having no costs allowed to. 
him; but it would not, in our opinion, 
conduce to promote the ends of justice 
if an Appellate Court were to set aside a 
decision which is found to be correct 
on the merits, simply because the valuation 
of the suit had been desigitedly increased 
or diminished to evade jurisdiction. ” i 
Considering the high authority of Sir T. 
Muthuswami Ayyar, who decided the case 
reported as Raghava Chariar v. Raghava 
Chariar (4), and that of Mr. Justice Bannerjee 
in Hamidunnissa Bibi v. Gopal Chandra 
Malakar (8), one would be very reluctanfto 
differ ffom their opinion. But, in none of 
the cases, so faras I have been able to examine 
them, the question of right of appeal on 
facts was raised. That question was specifi- 
cally raiscd only in Shidebbpa Venkatrao 
Jadhav v. Rachepha Subrao Jadhav (1), where 
the: learned Judges ievéised the decree ' 
of the’ District Judge and directed the appeal 
to be presented to the High Court, This 
judgment of the Bombay High Court, was 
affirmed by their Lordships of the Privy 
Council. If their Lordhsips thought that 
section II of the Suits Valuation Act was an 
answer to the defendant's contention I 
think they would not have rested their 
judgment on other grounds. While their 
Loidships refer. to section 8 of the Suits 


. Valuation Act as regards the mode of valua- 


tion and also to section 7 as regards the 


computation’ of fees payable.-for certain 


b4 
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suits, and sactions 6: and y of the Court- turned to the plaintiff, for presentation to 


Fees Act as regards the fees payable in 
respect of reliefs, they rest their decision 
upon th: fact that the objection was not 
"taken at the proper time and that a defend- 


ant who did not choos: to take the objection- 


_-in the Court of first instancé should not’ be 
helped. But for their Lordships’ decision 
Teported as Rachappa Subrao v: Shidappa 
-Venkatrao (3), I would have felt very great 
difficulty in not following the decision in 
Raghava. Chariar v. Raghava - Chariar (4), 
and other casas. It has not been shown 
by the appellant that the- disposal of the 
suit on the merits has been  prejudicially 
affected by the under-valuation. At the 
same time, I feel strongly that the right of 
appeal to the High Court, which the defend- 
ant would have had if the suit had been 
instituted in the Subordinate Judge’s Court, 
had -been improperly taken away by the 
, suit being instituted in the District Munsif's 
/ Court ; and no party should have the right 
to take away the right ‘of his adversary 
to appeal to the highest Court in the land 
on facts. It might be said that he got the 
tight of a second appeal, which he would 
- not have hd, if the suit had been filed in 
the Sub- Judge’ s Court in the first instance. 
. I do not think this argument needs serious 
consideration, A decision of a Bench of 
two Judges of the High Court on facts, 
I consider, would be more satisfactory than 
the decision of a single Judge of the District 
Court. On this ground, the under-valuation 


of the suit has prejudicially affected the de- 


fendant’s right of appeal. Relying upon the 
decision of their Lordships of the Privy 
Council in Rachappa Subrao v. Shidappa 
Venkatrao (3), 1 ir rue 'dissent from 
the dacision of Sir T. Muthuswami Ayyar 


and other learned Judges in the three 


Madras cases referred to above, and hold 
that the District Munsif had no jurisdiction 
to try the suit. Mr. Madhavan Nayar offered 
- to withdraw the suit sofaras Items Nos. 16 
and i7 are concerned. I think in the view I 
take he should not be allowed to'cure the 
want of jurisdiction by withdrawing the suit 
in respect of a few items at this ‘stage, 
depriving the defendant of the undoubted 
tight to have his appeal-on facts heard 
by the High Court and the suit tried by a 
Subordinate Judge. 


The plaint should be ordered to bw tes 


‘questions of fact, 


` by those decisions. 


the proper Court.. 

These Second Appeals came on for hearing 
in pursuance of the above order of teference 
to a Full Bench., 


Mr. C. V.: Ananthakrishna Iyer, for 
the Appellants:—It is admitted in this 
case there has been an under-valuation which 
enabled the plaintiff to sue in tlie District 
Munsif'sCourt. The proper value was more 
than Rs.'5, 000 and the proper forum would - 
be the Sub-Court, against whose decree an 
appeal would lie to the High Court even on 
'The defendant has been 
deprived of this right by plaintiffs under- 
valuation, The question before your Lord- 
ship is whether this under-valuation has not 
prejudicially affected the disposal of the 
suit or appeal on the merits. 

My submission is it has. ‘The decision 
in Shidappa Venkatrao Jadhav v. Rachappa 
Subrao -Jadhav (x) and Mohini ` Mohan 
Misser v. Gour Chandra Rat (g) support 
my position. The judgment of their ród- 
ships of the Judicial Committee of the 
Privy: Council tends also to show that if 
the objection had been taken at the proper 
time it would have been sustained. If the 
objection as ‘to under-valuation: doés not 
apply to'a case like this, itis difficult'to see 
to what óther cases it, could apply. 

[Sca wAskE, C. J. — The decision in; -Raghata 
Chariar v. Raghava: Chariar (4) and the 


:other cases which have followed that deci- 


sion in"this High Court are against your 
contention.] : 

The exact position I take up is not covered 
On principles algo, 
it is submitted, it ought not to be possible 
for the plaintiff to deprive the defendant 
of the tight of appeal'to the High Court 
on facts. 

The respondent was not called upon. 


OPINION. ; 
Schwabe, C. J.—In this case the suit 


“was commenced "before the District Munsif 


and it appears that, there was an under- 
valuation of the suit. If it had “been 
properly valued, the case would not have 
gone to the District, Munsif but would have 


(9) 56 Ind. Cas, 762 ; 5 P. L. J. 397 ; 1 P. Tn M 
39012 U. P. I, R. (Pax) 123; (1921). Pat, 105. ` 
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.iüstanée, and thence an appeal to the High 
Court instead. of to the District Court and 
' on second appeal to the High Court, as is the 


case in the decisions from. District Mtrisifs. ; 


This objection to jurisdiction by reason of 
under-valuation was taken before the District 
‘Munsif who held that he had jurisdiction 
and heard the case. There. was an appeal 
from him to the District ‘Court, the lower 
~Appellate Court in this case. “The District 
' Judge ‘held also that the suit was not under- 
valued but he also held that, if the suit 
. Were under-valued, still its valuation had not 
' preiudicially affected the disposal of the 
suit on its merits. "That decision on appeal 

' comes to this Court by way of second appeal 
and there having been a difference of 

Gpinion, itis referred to a Full Bench, 

"Tha question turns on the proper inter- 
pretation of section rr of the Suits Valuation 
Act of 1887 which provides that objections 
‘to jurisdiction, by reason of over-valuation 
or under-valuation of a suit or appeal, are 
“not to be entertained by an Appellate Court, 
‘unless the objection is taken in the Court 
‘of ‘first instance or in the lower Appellate 
Court and thé Appellate Court is satisfied, 
‘for reasons to be recorded by it in writing, 
'that the suit or appeal was over-valued 
or under-vaftüed and that the over-valua- 

' fiom: or under-valuation thereof has pre- 
‘judicially affected the -disposal of the 
suit or appeal on its merits, It is 
contended before us that the District Judge 

. was wrong because the mere. fact of under- 
valuaticn, involving.a trial before the Dis- 
trict Muusif, must be prejudicial to the un- 
successful party, because an appealfrom him 
lies'to a District Court and.then to the High 
Court by second appeal where questions of 


fact are not open to discussion, whereas, if the. 


suit had been brought originally before the. 
- Subordinate Coütt, "it would come by first 
appeal to this Court where questions of fact 
are open to discussion. In my judgment, 
: the clause of the Suits Valuation Act, when 
referring to prejudically affecting the dis- 
posal of a suit or-appeal on its merits, is not 
-considering at all the different rules of pro- 


cedure that there may be an appeal from | 


one Court to another Court., If; as has been 
contended before tis, the mere fact of there 


being some different rules in the procedure ,'. 
“Mr. Ananthakrishna Ayyar. did not, contend 


on appeal must-prejudicially affect the dis- 
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posal 6f a suit on its merits, the section 
has really no meaning at all, because in 
.eVery case from a District Munsif to a lower 
"Appellate Court, where there has been 
under-valuation the appeal would have to be 


allowed’and a new trial ordered, because the . 


trial on its merits was prejudiced and that, 

in my judgment, is absurd. There is 
ample authority of this Court that . the 
lower Appellate Court in such a'case not only 
has jurisdiction to hear the appeal from a. 
District:Munsif who has exceeded his jurisdic- 
tion but that it must do so'unlessit is satisfied, 
as required by section 11 of the Suits Valua- 
tion Act, first, that the point was taken,. 
and secondly, ‘that the decision on . the 
merits was prejudicially affected. {See Ra- 
ghava `Chariar: v. Raghava . Chariar (4), 


` Narayani Ammal v. Secretary of State (7), 


mmalu Ammal v. Krishnan. Nair (5)] 
There is a decision to the contrary in Mohint 
Mohan Misser v. Gour Chandra Rai (9). 
With that decision I do not agree. The 
point was also discussed in Shidappa Venkat- 
rao Jadhav v. Rachappa Subrao Jadhav (x), 
but the point at present before the Court 
is ok decided there. 


+ Oni answer to the question, therefore, . 
is that the. second appeal must be heard 
on its merits. ‘The same point arises. in 
Second .Appeal No. 287 of. 1920 which is 
also -refetred to us ‘and our answer in that 
case must be fhe same. : 

Oldfield, J.—I;agree. :. 

Coutts-Trotter, J.—I am of the sanie 
opinion, and I should have thoüght that the 
contention put before us was absolutely 
unarguable were it not that it apparently 
has comthended itself to-at least one Bench’ 
of Judges. in “this country. I take it that 
the object of section Ir of the Suits Valuation 
-Act is to provide & machinery for euring the 
original lack of jurisdiction in such circum- 
stances. If it does- not do that, it does 
nothing else : yet, it is argued before us 
that, if you once start a suit in one Court 
which decides prejudicially on the merits, 
the section has no power to cure the original 
lack of jurisdiction which remains, ‘uncured 
‘to. the: end, ; that is to:say, that the section 
‘gives - you something. with one hand and 
immediately takes it away with.the other. 
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otherwise than that the “Court of first 
instance ” referred to in sub-section x (a) 
of section rr must mean not the Court in 
“which the suit ought to have been started, 
but the Court in which it was, in fact, 
started. It seems to me to follow from that, 
beyond a possibility of question, that, in 
sub-section I (b) when we get to talking about 
'" Appellate Court," that means not the 
Court in which the appeal should have been 
started in the first instance but the Court 
to which it did, in fact, go and ought to 
have gone if the lack of jurisdiction were 
.to be condoned. In this case in fact it was 
condoned. , In my opinion, the only possible 
answer to this reference is the ‘one proposed 
“by my Lord, - 


V. NV. Order accordingly. 


; CALOUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES Nos. 
e 1710, 1830, 1854, 1870; 1908 and 1930 
: 077 05 5 — OF-1920. : 
* November, 23, 1922. 
Present;—]ustice Sir N. R. Chatterjea, KT., 
and Mr. Justice Cuming. l 
MANJURI DASSI AND oTHERS— | 
PLAINTIFFS——APPELLANTS 
. versus 
KEETRAMANIDASSI AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 
Civil Procedure Code ( Act V of 1908, O. XLI, 


y. 27— Evidence fresh in appeal—Document filed 
after close of arguments, whether admissible. 


Where a document is filed by a party in the 
Appellate Court after arguments have been finished 
on both sides and judgment is reserved; it ought 
xot to be admitted in evidence without giving 
the other party an opportunity to raise. any 
objection which he might.have to its admissibility. 
in evidence. [p. 97, col. 2.] 

Appeals against decrees cf 
Distfict Judge, Nadia, dated the 8th of 
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April 1920, reversing in Nos. 1710 and 1830 
of 1920 and affirming in Nos. 1854, 1870, 
1908 and 1930 of 1920 the decrees of the 
Muusif, First Court, Krishnagar, dated 
the 27th of September 1918. i 
Babu Sarat Chandra Roy Chowdhry (with 
him Babu Sarat Chandra Khan); for the 
Appellant in Second Appeals Nos. 1854, 
1870, 1908 and 1930 and for the Respondent 
in Second Appeal Nos. 1710 and 1830.— The 
decree created a judicial lien or .charge, 
so that any transfer was void. See section 
64, Civil Procedure Code. In cases like the 


: present the Court should come to a definite 


finding, as to the bona fides or otherwise 
of the transfers. Lastly, the copy of the 
deposition of Mukundalel in the claim-case 
ought not to have been accepted and ad- 
mitted in evidence in the way in which it 
was done. . f . 

Babu Rupendra Kumar  Mitigr, —With 
regard to section 64, Civil Procedure Code, 
the transfer is not void ‘against all 
the world but is only voidable. Refers 
to Anund Loil Doss v. Juliodhur Shaw (I); 
Umesh Chunder Roy v. Raj Bullubh Sen (2). 

A covenant not to alienate does 
not create a charge. Refers to Kamini 
Kumar Roy v. Hiva Lal Pal Chowdhury 
(3). Smith's Leading Cases, Vol. I, (12th 
Edition) p. 87. A compromise decree has 
no greater effect than a compromise. See 
Kandarpa Nag v. Banwari Lal Nag (4). 
The covenant merely created a personal 
liability. It created no interest in land. 
Refers to Gunoo Singh v. Lataful Hossain 
(5). .As to the admissibility of Mukunda- 
lal’s deposition in’ evidence, refers. to 
O. XLI,r. 27, Civil Procedure Code. 

Babu Baranashi Basi Mukerjee, for the 
Respondent in Second Appeals 1854 and 
1870.—Although the Judge bases his 
finding on probablities, it is nonetheless 
a finding of fact and is consequently not 
open to attack in second appeal. 2 

Babu Mohendra Nath Roy, for the Re- 


. Spondentin Second Appeal Nos. 1908 and 


(x) 14 M. I. A. 543 ; 17 W. R. 315; ro B. In Re 
134; 2 Suth P. C. J. 559; 3 Sar. P. C.J. 81; 20 B. 
R. 888. VE 

(2) 8 C. 279 ; 10 C. I'R, 204; 4 Ind, Déc, (M: $.) 

8 


178. 
(5) 51 Ind. Cas, 736 ; 23 C. W, N. 769. 
(4) €o'Ird. Cas. £64; 33 C. L. J. 244. | 
(5) 3C. 336; 1. C. I. R. ot; 1 Ind. Dec, (W.S 
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. 1930.— The findings are that the debt was: 
real and that the consideration was paid. 
The transfer was to satisfy the debt ofa 
creditor. The findings of the Appellate 
Court are sufficient in-affirming the, judg- 


` ment of the Trial Court. 


Babu Sarat Chandra Roy Chowdhury, re- 
plied. 

S. A. Nos. 1710, 1830 OF 1920. 

JUDGMENT.--These two appeals, along 
“with four others, arise out of suits for 
declaration that certain properties which 
had been attached and sought to be sold 
were not liable to attachment and sale on 
the ground. that the judgment-debtors in 
each case had no interest and that the 
plaintiffs in each case had title to the same. 

The properties’ attached belonged to a 
family consisting cf four brothers, Nikunja, 
Kunja, Hira Lal and Makhan. The first 
three became involved in debt and trans- 
ferred their interest in the properti.s 
attached separately to the plaintiff in each 
case, : us 

It appeats that suits were instituted 
against the three brothers aud there was at- 
tachment of the properties before judgment 
on the 16th July 1907. On the 4th August 
I907 there was a conveyance by Nikunja 
of his interest in the properties to his father- 
in-law Mukunda. Subsequently, on the 
24th August 1907,there was a compromise 
between the parties and a petition of com- 
promise was filed, Nikunja and Kunja 
undertaking not to transfer their interest 
in the properties unti! repayment of their 
debts. 

Kunja transferred his interest to his 
brother Makhan and Hira Lal having died, 
his widow transfered her interest to her 
brother . Kishori. These transfers took 
place after the petition of compromise had 
been filed on the 24th August 1907. Sub- 
sequently, when the creditors (Khetra Moni 
Desi and the Majumdars) executed their 
decrees and in execution the properties 
were attached, claims were preferred by 
the transferees. The claims, however, were 
disallowed and thereupon the six suits were 
instituted out of which these six appeals 
have arisen. 


The Court of firsteinstance in- ali these 
cases found that there was consideration for , 
the transfers and that they were bona fide. 
In that view, ail the suits were deereed... 

7 
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On appeal the learned District Judge al- 
lowed the appeals in the two cases which 
gave rise to Second Appeals Nos. 1710 and 
1830 of r920 and affirmed the decrees of 


' the-Court of first instance in the other suits, 


The plaintiffs are the appellants in Second 
Appeals Nos. 1710 and 1830 ; while the de- 
fendants are the appellants in: the other 
four cases. 

We.take up these three sets of cases se- 

parately. In the first set (S.A.1710 and. 
1830), as already stated, the transferee was 
Mukunda who was the father-in-law of 
Nikunja. ‘TheDistrictJudge has found that 
the consideration money, namely, Rs. 1,414, 
was paid by Mukunda to Nikunja and that. 
that was the exact amount required by 
Nikunja to meet his liabilities to the Kush- 
tea Swadeshi Bhandar, It was found 
that the money was applied by Nikunja 
in payment of his debt due to the 
Swadeshi Bhandar. ' The learned Judge, 
however, observed that: ''It is very im- 
probable that it really represented the con- 
sideration for the purchase by Mukunda of 
his son-in-law’s share in his dwelling house 
and the other properties included.in the 
kobala." . He was also of opinion that the 
transaction was not bona fide. His con- 
clusions are mainly based upon certain 
statements made by Mukunda in the 
claim case. : 
- It is strongly urged before us that. the 
deposition of Mukunda ought not to. have 
been uséd by the learned District Judge; at 
any rate without giving the plaintiff en op- 
portunity of raising objections th.rcto. 


It appears that arguments in the lower 
Appellate Court were finished and judgment 
was reserved on the 24th March and that 
onthe next day, 25th March, the defendants 
filed a copy of the deposition of Mukunda 
inthe claim case and that was accepted by 
the learned Judge. So far as it appears 
from the record, there is nothing to show 
that the plaintiff had any notice of the 
docttment having been filed, or having been 
used in evidence. We are of opinion that 
the learned Judge ought not to have ad- 
mitted this document in evidence .after 
arguments had been finished on both sides 
and judgment reserved. An opportunity 
should have been given to the plaintiff to 
faise any objection whieh he might have te 
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the admissibility of this .document 
evidence. 


in 


: In these circumstances, we think that 
the cases should go back to the lower Ap- 
pellate Court in order that such an. oppor- 
tunity might be given to the plaintiff and 
the question of the admissibility of the do- 
cument considered after hearing both sides 
on the point. ‘The appeals will then be re- 
heard by the lower Appellate Court on all 
the points necessary to be decided in the 


appeal. 
Costs to abide the result. 
5. A. «Nos, 1854 AND 1870 oF 


1980. . 

Yn these , cases, .Kunja transferred his 
interest to his brother Makhan. Itis found 
that Kunja wanted this money. very ur- 
gently, to pay Counsel’s. fees for his defence 
in the Alipur Bomb Case in connection 
with which he had been arrested. The 
learned Judge has also found upon the evi- 
dence that the money was actually paid by 
the purchaser Makhan, and that he has since 
been in occupation of Kunja’s portion of 


the. joint house, The learned Judge 
further found as follows: “Up to 
the time of the transaction, there 


. is evidence that Makhan -and Kunja 
were nof on very good terms; but it 
was imperatively necessary for Kunja 
to raise money and it is probable that rather 
` than let a stranger occupy a portion of the 
joint, ptemises Makhan purchased them, 

they would also be more valuable to him 
than a stranger and Kunja would naturally 
see ‘where he could get the highest price 
even if he was not anxious to keep the house 
in the hands of the family." This would 
have beer sufficient for the disposal of the 
case; but Makhan was.not a creditor and 
it was necessary to come to a definite find- 
ing that the transfer.was a bona fide one. 

The learned District Judge, however, says: 

“Thus I think that the transaction was 
most probably bona fide even though on 
the evidence I think it extremely probable 
that Makhan knew. of the compromise..... 

Tien, again, he goes onto say: “ But I do 
not think the circumstances: Show positively 
that Makhan was lending. his name to the 
transaction in order to defeat the creditors; 


it seems- fo: ne that his object was "probably. 
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to assist , Kunja in. 
ete., etc.” 

: It appears, therefore, that ‘the learned 
Judge has not come to a definite fnding 
upon the question of bona fides in these 
We are ‘accordingly of opinion that 
these two cases should go back to the lower 
Appellate Court for re-hearing the appeals 
and disposing of them -according to law 
after coming to a definite finding upon all 
the points necessary for the determination 
of the appeal. 

Costs to abide the result. 


Hsing - the money 


S. A. Nos. 1908-AND 1930-OF 
1920. ` 

‘In these cases, Hira Lal’s widow trans- 
ferred her interest to her brother. Kishori. 
The transfer was made to pay off a mort- 
gage-debt due by Hira Lal and the considera- 
tion money was partly applied in payment 
of the debts. The learred Judge observes 
with reference to the hobala that it was 
apparently executed to pay off a mort- 
gage-debt. He says: ‘In this case the 
circumstances have been exhaustively: dis- 
cussed by the learned Munsif and I agree 
with his conclusions." The learned Mun- 
sif no doubt, decided the question of bona 
fide in favour of the plaintiit after placing 
the onus of proof upon bim: and if the 
learned Judge, by saying "I agree with 
his conclusions" meant to refer to- ail the 
conclusions airived at by the Ccurt of fist 
instance, including his conclusions on the 
question of bona fides, then there is nothing 
to be said against the Jücgment of the 
learned Distriet Judge. e 

It is- contended, however, on benalf of 
the appellants that the observation refers 
only to the. passing of the consideration 
and payrient of the mortgage-debt end not 
to the questiom of the bona fides of the trans- 
action which is referred to in the next pas- 
sage where the learned Judge says: “The 
appellants have not been able-in these cases 
to show conclusively that the transaction 
was not bona fide but was intended to de- 
feat the ¢reditors..-No doubt the circum- ' 
stances are very suspitious, ' The ven- 
dor wag heavily in debt and closely related 
to the vendee (her byother) and that the 
property after sale was let to the son-in-law. 
of the vendor ata nominalsum and remained 
practically in, possession of the vendor. and; 
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his wife: Further on; the learned Judge. 


says: “The evidence shows conclusively 
that the debt was a real one and that the 
consideration passed." But lower down, 
he refers to the fact that "there are a num- 
ber of circumstances as pointed out by the 
learned Munsif indicating that this was 
probably a genuine transaction." It is 
accordingly contended that the learned 
Judge has not come to a definite. finding 
upon the question of .bona fides. The ob- 
servation-of the learned Judge that.he-agrees 
with the conclusion of the Court of first in- 
Stance might refer to all the confusions, or 
only to the conclusion with regard to the 
passing of consideration and payment of 
the mortgage-debt.. The matter cannot be 
said to be free from doubt. In these circum- 
stances, these two cases also should go back 
to the lower Appellate Court for re-heáring 
of the appeals after coming to a definite 
finding upon the point. l 


-We may mention that another, conten-, 
tion was raised before us, namely, that the’ 


attachment, so far as Hira Lal was concern- 
ed, was not withdrawn under the terms of 
the solenama and the decree passed thereon, 
as Hira Lal was not a party to the solenama. 
. This question does not appear to have 
been raised in the grounds of appeal to this 
Court. In the Court of first instance, the 
question was decided in favour of the plain- 
tiff. It appears to have been taken in the 
grounds of appeal to the lower Appellate 
-Court; but it is not clear whether it was 
-pressed before the learned Judge and the 
learned Judge has not considered this point 
‘in his judgment. As, however, these cases 
are going back to the lower Appellate 
‘Court, that Court will consider the ques- 
:tion whether the attachment had been with- 
-drawn, and if not, the effect thereof having 
regard to the terms of the decree. 
Costs will abide th» result. A 
B. N. Appeals remanded, 
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S3 TERES ES 
PESHAWAR: JUDICIAL COMMISSIONER! 
COURT. EY. 
, First Crvm, APPEAL No. 141-23 OF 1921, 
February 5, 1923. ` 
Preseni:[—Mxr. Pipon, J. C. 
YUSAF KHAN AND ANOTHER— 
DEFENDANTS—APPELLANTS ` 
: E^ versus i 
MISAL KHAN AND ANOTHER— 
PLAINTIFFS*~RESPONDENTS, .'.. 
Construction of document—Will or gift— Invalid- 
ity of one clause, whether affects whole Will— 
Muhammadan Law—Rule against perpetuities, 
applicability of. i a ` 
In dealing with the internal evidence ofa docu- 
ment which purports to be a Will upon its own 
cháracter, neither the reservation of' property to 
the testator nor the alleged delivery of possession 
to the legatees are in themselves sufficient to 
destroythe apparent character of the document, 
(p. toz, col. 2.) P - EA 2 EON SES 
Actual delivery of-possession- to a beneficiary 
is.not. fatal to the character of a testamentary 
bequest. It is evidence against the disposition 
being testamentary but it is not a fact which per 


"se annuls its testamentary character, As evidence 


it canbe rebutted by other evidence: [p. 162; CoL: 1.]^ 

Tt is a natural and: intelligible position that: a. 
testator may wish to put his legatees in immediate- 
possession to test the success of the disposition,- 
to avoid: disputes.as to the interpretation of the 
Will and-to familiarise thé Seneficiaries with their 
eventüalproperties. Courts must necessarily re-- 
cognise such temporary possession as not incom- 
patible with a Will, provided that the disposition 
to which such possession gives effect is-unmistake-- 
ably revocable and that possession isnot intended 
to confer a permanent title during the testator’s 
lifetime. [p. 103, col, r.] 

The essential of a gift is that the donor should” 
intend immediately to divest himself of the 
property. [p. 103, colr] |— 

The rule against perpetuities does not rest solely 
on the religious laws of Hindus or Muhammadans 
but on general considerations of public policy. [p. 
rog, col. 2.) . em : 5 

With the exception of a wakf, or a charitable 
devise, the Muhammadan Law does not favour 
“a petpetuity. [p. 104, col. 2.] : MEE 

A testator directed by his Will that certain prop- 
erty should always be held by the senior member 
in his line of descent provided he possessed certain 
qualifications, and that the. property should not 
be the subject of an alienation: ^ — » d 

- Held, that the devise offended against the rule: 
against perpetuities and was invalid. mM 

Kristoromoni Dasi v. Narendra Krishna Bahadur, 

r6 C. 383; 161. A. 29; x3 Ind. Jur. 90; 5 Sar. P. C. 
J. 285; 8 Ind, Dec. (N. 8.) 252 (P. C.), referred to. 

- The invalidity of one clause in a Will does' not 
invalidate the whole, if that clause does not affect 
other provisions of the Will. [p. 105, col.2.]. . 

, First civil appeal from the judgment 
and decree passed by the - Sub-Judge, 
Mardan, , dated the grst October 1921. 
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YUSAF KHAN V, MISAL EHAN. 
“Messrs. Saadudin Khan, K. S., and 
Mir Ahmad, ior the Appellants. 
: Mr. Raja Singh, for the Respondents. 


JUDGMENT.—The parties to this suit 
‘are the descendants of the late Karam Khan, 
a Pathan of the Sadhum valley in Vusafzai, 
who owned a large estate in Charguli and 
‘other villages. They are related as shown 


, below :— 
‘KARAM KHAN 
: First Tie . "Second wife 
|| p 
| |. NS 
Mahd, Akbar Ibrahim Ajun- Abdul 
. Khan Khan "Khen Kadir 
du m d Khan. 
P MEE tT E 
3 ~ fT 
Akbar Khan Bahadur “Dilawar Misal then 
died during Khan Khan 
father’s life- 
time without issue. 3 q] 
*  |Mahd. Yusaf, - Mauladad, 
defendant defendant 
No. 1. No. 2, 


g ee ee ee et oe 
Abdul re Mirzatnan. Si tases uoa. 


Karam Khan executed in his lifetime a 
series of deeds described by the documents 
` themselves as Wills. It is a point in issue 
in these suits whether one at least of these 
deeds represents a Will or a gift inter vivos. 
For the sake of brevity they are all now allud- 
ed to as Wills, without prejudice to the deci- 
sion oi this issue. The first Will executed 
by Karam Khan was unregistered 
was admittedly revoked by a subsequent 
document, and need not be further re- 
considered. The second Will was executed 
on zīst September 1904 and was registered. 
This deed divided the estate into two por- 
tions one for the descendants by the first 
wife and one for those by the second wife. 
The parties to the present suit are all 
descendants by the first wife and we are 
concerned with the property allotted to 
this branch'only. Bahadur Khan, the eldest 
| ‘son, with male issue Had died, leaving four 
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‘Will went on to recite that 


and’ 
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sons. These were given one-third jointly. 
Dilawar Khan onesthird, and Misal Khan 
one-third. But Dilawar Khan, the eldest 
surviving son, was given, in addition, 
certain property over and above that di- 
vided in three shares between him and his 
brother and nephews. The deed recited 
that he would have no power to alienate 
this property by sale or mortgage, since it 
would be held by him as a “seniority trust” 
for a succession. The actual words are 
“Kiunkt yih chiz bataur-i-amanat-t-kalant ja 
nishin Dilawar pisran ka ho ga." An-extra 
share was similarly given to Mohammad 
Akbar, the eldest son, inthe group by the 
second wife ‘‘on the above conditions. " On 
22nd August 1905 Karam Khan executed a 
third Will, which was also registered modi- 
fying that of 21st September 1904. The docu- 
ment gave three reasons for the necessity of 
modification (r) that the death of 
Karam Khan's nephew, Abdul Jabar, had 
given the testator a revetsionary interest not 
provided for in the earlier Will; (2) that 
Karam Khan in that Will had “left no share 
for himself " and that he might, on account 
of illness, find it necessary to alienate some 
of the property; (3) that the conditions 
under which the eldest son of each branch 
received property in excess of the others 
required to be more accurately defined. 
‘These conditions were then défined in the 
Will of 23rd August 1905 ‘‘as'the perform 
ance of Government services, the manage- 
ment of the ‘village and the entertain- 
ment of the friends and guests.” The 
“the senior 
member present in the-village will be entitled : 
to this excess share provided he renders 
the said services. If the senior member is 
absent from the village owing to his being 
in service or for some reason incapable 
of performing those services, the senior 
member present will be entitled to the excess 
share on conditions that he renders.the said 
services. " The Will specifies the special 
property assigned on the above conditions 
to Dilawar Khan and Akbar Khan, the 
senior members of cath branch. The land 
now in suit, viz., 365 kanals 12 marias of land, 
one-fourth of a water-mill and a hujra 
in Charguli is a portion of the special 
property thus assigned to Dilawar Khan. 
On 28th March 1906 mutations were en- 
tered up transferring to Dilawar Khan the 
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ownership of the land assigned. to him. 
They were described as based. upon the 
" registered: Will,” but it was stated in 
the proceedings that Karam Khan ‘veri- 
fied the “gift” and the mutations were 
attésted as giving effect toa gift. In 
1908 certain ‘correction mutations were 
entered and attested in 1909. On 23rd 
April 1914 Karam Khan executed a fourth 
Will, which was registered, In this he 
withdrew from the kalani share given 
to Dilawar Khan certain property including 
a hill known as Badam. The Will stated 
that the testator had sold the land so 
withdrawn to his son Misal Khan. The 
increased value of 
vent of the canal is given in the Will as the 
teason for decreasing Dilawar Khan’s share 
The conditions attaching to the “kalant:’ 
share are again defined but with greater 
clarity: ‘This kalani share shall not 
devolve upon the heirs of the kalan person, 
nor shall he be competent to mortgage 
or sell that share’ of land., The alani 
share shall always belong to the person who 
renders | Government services, entertains 
guests and performs other duties of kalané 
according to the custom of Pathans of this 
region.” The Will also prescribed that correc- 
tion, mutations should be entered regard- 
ing certain land which Dilawar Khan had 
got mutated i in hisfavour against the terms 
of the 1905 Will. It amended certain’ other 
provisions. of the 1905 Will. One of these 
amendments was to re-distribute the house 
property in Charguli (which by, the earlier 
Will went to the testator’s descendants by 
his first wife only) among all the sons, 
specific houses being allotted to each. In 
some cases separate deeds were executed 
gifting the houses to the legatees. Another 
provision was to cancel the creation of a 
kalani share for the branch of the 
family from the second wife. The share 
fixed for this purpose by the 1905 Will was 


gifted outright to, Muhammad Akbar Khan. 


without conditions, a separate deed of 

gift being executed. Certain houses were 
cited to Misal. Khan by a separate deed 
of gift on. the same day. . 

'Éhe sale by Karam Khan to Misal'Khan. 
of a portion of the estate originally given to 
Dilawar Khan was entered up in. muta- 
tation and attested by, the Revenue: Autho- 
tities. ..Dilewar . Khan appealed -to 


land due to the ad-- 


_ the, 


fot 


Collector against the attestation onthe ground 
that he had become a full proprietor by 
gift in 1905, though mutation in his favour 
had not been effected. His appeal was 
dismissed and he .was directed to seek 
his reliefin a Civil Court. He, did not, 
however, do so. ‘The land so sold to Misal 
Khan is not now in suit. In 1917 Misal 
Khan sued, under the gift -of 1914, for 
possession of a house against one of the 
tenants and called Karam Khan as.a wit- 
ness, On that occasion Karam Khan 
verified the Will of 1905 and in particular 
the. clause in it by which he reserved ,to 
himself the right of modifying it. ,, 

Dilwar Khan on 6th January 1918 pre- 
deceased his father, leaving two sons Mu-’ 
hammad Yusaf and Mauladad, Karam Khan 
died the same year, on 17th May 1918. 
After the death of both a mutation 
was entered’ and attested recording 
Muhammad Yusaf and Muladad as owners 
of the property which had stood in the name 
of Dilawar Khan since the attestation of 
the mutations made in his favour in ie 
under the Will of 22nd August 1905, | 
amended by subsequent «mutations of 
correction. 

Two suits for possession of this, prop- 
erty have been instituted, No. 59 by | 
Misal Khan and No. 67 by Abdul Ratnan. 
Both are based upon the provisions .of the 
Will of 1905, as amplified by that of 
I9r4. Both suits proceed on the contention 
that thi$ property on the death, of. Dilawar 
Khan devolved, not upon, his natural heirs 
but, under the Wills, upon thesenior meniber 
of the family. The position of the two plaint- 
iffs inter sê is that Misal Khan is the senior 
surviving member of the family in respect of 
age, while Abdul Rahman has succeeded his - 
father as lambardar and Inamkhor afd claims - 
to -be the senior qualified. member; in , 
respect of the public services and hospit- 
able duties upon which the Wills make suc- 
cession.to this property conditional. Both 
suits are resisted by Muhammad Yusaf 
and Mauladad, who contend (I) that the 
transfer of possession to their father Dilawar 
Khan in 1906 was one of gift and conferred 
upon him.a full proprietary title; (2) that 
the suits are time-barred, the cause of action 


.having arisen on the attestation of the muta- 


tions in Dilawar Khan's favour in 1906; (3) 
that.Karam Khan. was ingompatent in ay 
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"case to make a “gift over" by bequest and 
"to controlthe future devolution of an estate 
"4o persons not then in existence and that, 
“if the documents: in suit are Wills, they - 
“are thereby invalid. -The Trial Court. held : 
-that the deed of 2nd August 1905 wasa Will, 
‘and that the transaction following. upon 
“St by ‘which -Dilawar Khan-was-put in pos- 
"session -did'not alter the essentially testa. 
‘mentary Character of the -bequest, posses- 
‘sion being delivered as a temporary arrange- 
"ment: subject to’ the testator’s: power to 
‘cancel or modify it during his lifetime. It 
‘found that a cause of action did not accrue 
to the plaintiffs until Dilawar Khan’s sons 
. ‘succeeded to his interest after his" death 
"and contrary io the terms of the Will. The 
‘third contention of Muhammad. Yusaf and 
-Mauladad-respecting the invalidity of the 
‘Will as controlling: the future ‘devolution’ of 
“the estate was not definitely fought out 
‘in the Trial Court though the first issue 
‘concerned the question of the competency 
'of Karam Khan to make a- Will i ‘this 
Jane. i 

~ As between Misal Ehud Abdul salmon 
Mo Trial Couft found that Misal Khan; -the 
senior in age, fulfilled also the- conditions 
‘laid down-- to qualify the “senior: member 

for succession -to the special “ kalami " 


restate and gave him‘ a decree inr Possession | 


“of the property in suit. 

« Appeals have been referred by the ‘sons of 
:Bilawar Khan defendants: and. also by the 
“rival plaintiff Abdul Rahman. This order 
NIE dispose of both appeals. 

» It will be necessary to dispose first of the 
"appeal by the sons of Dilawar Khan which 
‘is resisted: equally by both tHe plaintiffs, 
and on the same grounds.. Itake in order 
the three main contentions set up, as shown 

‘above, by the défendants-appellants. 

- The - agrument that  Dilawar Khan 
acquired & full and unqualified proprietary 
"title. in 1906 falls into two. parts 
: (a). that the deed of 22nd August 1905 was 
-in itself-a deed of gift acted upon as such 
and not a Will; (b) that even if the deed was 
a Will, the testator revoked it and subse- 
quently conferred on Dilawar Khan a 
: full title by gift. -It cannot be -contended 
‘that. the deeds. of:21st September 1904 
and. 23rd April 1914.16. -other than Wills. 
‘The’ document in issue- is that-of ` -22nd 


August 1905.!;-It, too, in form, is- Token 
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“as a. 


that: 
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It describes itself throughout 
wasiainama. It concludes’ with 
. the clause “ I have. power -to modify or 
‘cancel this. Will at any time in changed cir- 
cumstances. If I do not excercise this 
. power, this Will will be binding on my sons, 
sbeeause it -is valid by custom and more- 
over previous to this my-ancestors acted 
.upon Wills." So far as the. internal evi- 
‘dence of the document itself is concerned, 
:the.only clause which could be regarded as 
incompatible with a true Will is that ‘in 
which the.testator.'remarks.that, in the for- 
‘mer Will, he had left nothing -for himself 
'and the provisions by which he excludes 
special property for bis own enjoyment 
or alienation. It cannot, in my opinion, 
‘be argued that a clause of this nature ipso 
jacto. destroys the testamentary character 
of a disposition of the property. It is'a 
clause with which Courts in this Province 
have long been familiar in documents 
which are clearly revokeable. and which 
-do not divest the testator of his proprietary 
‘title in any of the property dealt -with. 
-Civil Appeal No.-67 of 1904 of this Court 
Taj Muhammad v. Abdul Jabar is an autho- 
tity for this view.: ‘ The ‘document dealt 
with in that.case recited thatthe- executant 
had “ given ” the land to the beneficiaries, 
and that possession. had. been. delivered 
to them and also included a clause by which 
he retained certain:lands for himself... My 
learned : predecessor, Mr. Bunbury, laid 
‘stress on the fact ‘that the deed described 
itself.as a Will and that the stamp-vendor’s 
endorsement showed that -the.. stamp- 
paper had been purchased for a. Will. As 
regards the’ clause that possession 
had been given, he held that this phrase 
alone cannot preclude the document from 
being - treated as a Will. It would seem, 
however, :-that in that case possession 
had not actually been delivered. - We have, 
nevertheless, the clearest authority for the 
view that, in dealing with the internal: evi- 
dence of a document.upon itsown character, 
neither the reservation of property -to the 
testator nor the alleged delivery. of posses* 
sion to the legatees are in themselves. suffi- 
cient fo destroy the character of a document 
which purports to be a Will Nor, again; 
can I-see any authority forthe proposition 
. actual. ~ delivery: . of possession. 
to. "beneficiariés- s. fatal. to. testamentary: 


‘ably a, Will 
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bequest. It is no doubt evidence against | 


the.disposition being testamentary but it 
is not a fact which per se annuls its tes- 
tamentary character. As evidence, it can 
be rebutted by other evidence. Itis a natural 
and intelligible position that. a testator 
may wish to put his legatees in 
' immediate possession to test the success 
of the disposition, to avoid disputes as to 
the interpretation of the Will and to fami- 
liarise the beneficiaries with their eventual 
proparties, Courts must necessarily 
recognise such temporary possession as not 
incompatible with Will, provided that the 
disposition to which possession given 
effect is tinmistakeably revocable and that 
possession is not intended to confer a 
permanent title during the testator’s life- 
time. The essential of a gift is that the 
donor should intend immediately to divest 
himself of property. In the present case 
the executant specifically reserved to him- 
self in the deed the right of modification 
and did not so divest himself: ‘The docu- 
ment was a Will and the contention that 
it wasnot acted upon as, such because 
possession was given under it cannot be 
maintained. 


There remains, however, the alternative 


contention that the Will was revoked when, 


Karam Khan got Dilawar Khan entered 
as a full proprietor by mutations in 
the Revenue Record. Stress is naturally laid 
upon the order of the Assistant Collector 
attesting the mutations as one of gift, 
It is also pointed out that the change in 
the column of proprietorship is incompati- 
ble with anything else. Anexamination of 
the revente proceedings does not convince 
me that Karam Khan ever intended at that 
time to confer an irrevocable title by gift 
on Dilawar Khan. It is clear that the 
mutation itself was specifically based upon 
the Will. There is no statement by Karam 
Khan explaining that he had modified. his 
original intention as expressed in the. docu- 
ment. If he had really, as. alleged, revoked it 
and converted the disposition into one of 
gift one would ,have expected something 
more explicit that the mere substitution 
of. Mba for wasiat. in the Assistant 
Collector's order. ‘There is not the least 
doubt, tomy mind, that the word iba 
was. simply introduced carelessly and 
_ loosely; following..::the . confusion. often 
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observed .in. this” 

‘Wills and gifts ‘inter vivos. The 
mutation, . indeed, was | labelled in 
the first instance as- iba barue wasiat, a 
contradiction in terms. Further, any argu- 
ment based upon the action of. the Revenue 
Authorities in recording a;transfer by gift is 
materially weakened by their later action 
in allowing Karam Khan-toenter up correc: 
tion mutation at his pleasure. a. 
irreconcilable withthe argument that he had | 
finally divested himself of thé proprietary 
title, It has been asserted by the defendants 
that other beneficiaries actually alienated 
land of which they had been given posses- 
sion in Karam Khan’s lifetime, but there is 
nothing upon the record except the assertion. 
There is, lastly, the evidence of Karam Kham 
recorded on the 6th May 1917 in the suit of 
Misal Khan v. Sahib Gul, to the effect, that 
he never intended to transfer a proprietary 
title when he gave possession. I hold, 
agreeing with the Trial Court, that Dilawar 
Khan held solely under a. Will and that ' 
he never acquired a proprietary title during 
the testator's lifetime. 

The question of limitation is also disposed 
of by the above finding* Dilawar Khan 
himself cannot be shown to have asserted - 
an irrevocable proprietary title before 1914. 
It was not,indeed, until his sons claimed 
the right to succeed to the property ii 
suit, as against the terms of the. Will which 
provided that it should not devolve upon 
the natural heirs of Dilawar Khan, that 
the plaintiffs acquired a cause of action to 
contest the proprietary possession of the 
defendants. The suits are clearly within 
time. "olo 
The third contention set up by the defend- 


Province between 


'ants, that Karam Khan was incompetent 


in Indian Law to create a special estate 
and to control its future devolution is more 
formidable. The intention of the testator 
in the present case is unmistakeable. In 
terms current among a Pathan community 
he intended to create a permanent khaul 
or Chiefship, the person most qualified to be 
the Chief and actually recognised as such, 
apart from any customary rules of succes- 
sion, to have a special estate to enable him 


‘to ‘maintain his position ds Chief. In 


more legal phraseology, he intended to create 
in perpetuity an estate in tail* according 


'to a rule ;of ."primogeniture, qualified by 
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conditions of each legatee's fitness to succeed. 
There is overwhélming authority for the 
view that the creation of such an «state 
among Hindus is invalid. The law on the 
subject is dealt with exháustively on pages 
21 seg. of Asutosh Mukhopadhya's Law of 
Perpetuities in British India. The ruling 
of the Privy Councilihn the case of Kris- 
toromont Dasi v. Narendro Krishna Bahadur 
(1) relates to a case where a Hindu testator 
had attempted to limit the succession of 
an estate to male issue of ihe immediate 
donee. Their Lordships remarked: “ Find- 
ing no gift to the brother, except that which 
ord.rs a conveyance to them and the heirs 
mule of their "bodies, they hold that the 
intention was to confer on them an ‘estate 
of inheritance resembling an English estate 
in tail male. ‘That cannot take effect.” 
There is, further, authority for the view 
that the same principle applies to attempted 
omation of special estates in perpetuity 
among Muhammadans, This view is ex- 
pressed, though perhaps in qualified terms 
by the learned author in the Law of Per- 
petuities in British India. He says: 
“I propose tp conclude this lecture 

with a brief reference to the Muhammadan 
` Law on the subject. The matter is involved 
in some obsecurity, as many of the most 
important works on Musahnan jurispru- 
‘*dence still lie entombed in their original Ara- 
bic, and: the cases which have come before 
our, Tribunals foi decision have been com- 
paratively few and mostly connected with 
questions on the validity of the endowments. 
An etninent Muhammadan jurist, however, 
who had access to all the original authori- 
ties, broadly states that the Muhammadan 
Law distinctly recognises perpetuities and 
that, so long.as commencement is made 
with a lifein being, it is not necessary in the 
ease of a settlement or devise that the 
persons who take, the remainder should 
be in existence. The same learned author 
further maintains. that original texts of 
the Muhammadan Law unquestionably sup- 
port the creation, of perpetual family 
settlements under the veil of religious 
trusts. The Judicial Committee, however, 
in a recent case, declined to accept this pro- 
position on. the ground that it. is. based 

'() i6C.388)1161.4.29)131nd, Jur.90; 5Sar. 
p y, 1o Kd, Dec; (8-8) aga (P. 6.) oe a i 
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upon an absolute and extravagant applica- 
tion of abstract precepts taken from the 
mouth of.tbe Prophet. It is extremely 
doubtful, therefore, how far our Courts 
would support a disposition by a 
Muhammadan which tended to create 
a- perpetuity ; for you will remember 
that, although the technical ‘details 
of the English system might: not 
apply, yet it has-been held that perpetuities, 
as they make property inalienable, 
are opposed to public policy, and must be 
discouraged, unless they are for objects 
which are in some way useful ‘or bene- 
ficial to the community ''. 

Dr. Gour, again, in his Commentary upon 
the Transfer of Property Act enunciates the 
same principle:: “ With the exception of a 
wakf or a charitable devise Muhammadan 
Law does not favour a perpetuity." Further, 
the rule against perpetuities does not 
rest solely on the religious laws of Hindus 
or Muhammadans but on general con- 
siderations of public policy. It is em- 
bodied in the Transfer of Property Act, 
sections 13, 14, 15, 16 and 17, and the prin- 
ciples at least of that Act, are followed in 
this Province. In such bequests one of the 
main features opposed to public policy is. the 


, attempt to restrict for alltime the alien- 


ability of property. In the present case 
the property wds made clearly inalienable 
by each Chief, who was to hold in trust for 
his successor. 

Against this principle, the learned Counsel 
for the plaiutiffs-respondents has not adduc- 
ed any arguments which can be, very 
seriously considered. He has urged thet the 
invalidity of the bequest as offending aginst 
the. rule of perpetuity was not pleaded in 
the Trial Court. I must override this ob- 
jection, as there was distinct pleading 
that the testator was incompetent to make 
a bequest ofthis kind. -It is urged again 
that the question does not arise between 
the present parties who .are living per- 
sons. This argument necessarily fails. 
If the question at issue wasthe validity 


‘of the bequest to the immediate donee, 


Dilawar .Khan, there.might be reason for 
holding, as was held in.the Privy Council 
ruling quoted :above,* that -the testator 
intended to benefit the immediate donee 
and that the latter could not be ousted. 
But what. ie. now in sue-ie the claim.of- 
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persons to succeed on the ground. that 
Dilawar Khan was holding in trust for per- 
sous not then ascertained, and who, so far as 
the present claims of the rival plaintiffs to 
succeed as de facto Chiefs are concerned, had 
no legalexistence at the time of the Will. 
The plaintiff cannot succeed at all unless 
it is assumed tha’ there is a special estate 
in perpetuity assigned to the de facio Chief. 
To find (a).that there is no special estate 


in perpeluity and (b) that plaintiffs succeed . 


with a full title with power of alienation 
would simply be to invent a new Will for 
the testator, A more ingenious argument 
put forward is that the bequest must be 
regarded as property transferred. for the 
benefit of.the public in the advancement 
of religion, knowledge, commerce, health; 


safety or ‘any other object beneficial 
to mankind within the meaning. 
of section r7. of the Transfer of 


Property: Act. It is urged that the 
special estate. is one attached to one 
Khans’ hujra or guest house and that 


this hujra xepresénts an institution for the 


public benefit. Itis difficult to regard this 
argument very seriously. The upkeep of 
a hujra may to a certain extent benefit the 
public, but itis an obvious straining of lan- 
guage to calla hujra an institution which 
advances religion, commerce, health or 
safety, or is otherwise beneficial to man- 
' kind. A hujra is a private guest-house in 
which a leading manentertains his guests. 
The extent to which he throws it open to 
all and sundry depends entirely on his per- 
sonal idiosyncracies. It is not a public 
institution in any sense of the word. Nor, 
indeed, does the Will now in suit in 
any way attach the special estate to the 
hujra. It attaches to the senior member 
for the tire being, and the up-keep of 
a hujra is simply one‘ of several condi- 
tions which the beneficiary ‘must. fulfil 
in order to show that he is keeping upthe 
proper position of the senior member. Sec- 
tion 17 of the ‘Transfer of Property Act 
obviously does not apply to the estate in 
suit. I find that the testator was incom- 
petent to control the future devolution 
of the estate and that the Willis inoperative 
as regards the land in suit as offending 
against the rule of perpetuity. 

It remains to consider the effect of the 


findings. (1) that the. land in suit. was, be~- . 
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queathed by Will and was not gifted out- 
right to Dilawar Khan, (2) that the testator 
was incompetent to control its future de- 
volution. There is good authority for the 
view that the invalidity of a single clause in 
a Will -does not necessarily invalidate 
the whole, if that clause does not affect 
other provisions. A‘ simillar case was 
dealt with by a ruling of this Court 
published ds Judicial Record No. 66 (Civil). 
While other bequests made by the Will 
are not., invalidated I can only regard 
the land -now. in suit as intestate 
property. The provisions of the Will in : 


its respect are invalid. and inoperative 


and Courts cannot construct fresh provisions 
to cover it. The land in suit, therefore, must 
devolve by the ordinary rules of succession 
obtaining among the parties. Counsel for 
all parties have agreed before me that, 
by ordinary rules of succession, the parties 
would succeed as follows :— - . 

Muhammad Vusaf and Mauladad, sons o 
Dilawar Khan, one-third jointly: Misal Khan 
one third : Abdul Rahman and his three 
bróthers one-third jointly. Thethree brothers 
of Abdul Rahman, Mirzaman, Sarfraz-and 
Jamrud are not parties to the present suit, 
but no objection is made to Abdur Rahman 
being granted a decree forone-third as against 
the other parties, on behalf of himself and 
his brothers. I, therefore, accept the appeals 
of Abdul Rahman and of Mohammad Yusaf 
and Mauladad to the extent that decreeg 
be passed in the suits of Abdur Rahman 
for possession of one-third of the land in 
suit representing .the share also of his 
brother, and on the suit of Misal Khan for 
possession of one-third of the land-in suit. 


The parties will -pay their. own costs 
throughout. : 
Z.E. ` 


Appeals -accepted 


ba 
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GIAN SÍNGH-BAHADUR SINGH 7. EMPEROR. SECY, OF STATE v, CHELLASANI VENKATARATN AX. 


, LAHORE HIGH COURT. 
' Civit, REFERENCE Cask NO. 20 OF 1922. 
February 10, 1923. 

Present :—Mr. Justice Martineau. 
Messrs. GIAN SINGH-BAHADUR | 
SINGH or CHICHAWATNI, DISTRICT 
MONTGOMER Y— PETITIONER 

É VeYSUS | 
EMPEROR-—RESPONDENT. 

Excess Profits Duty Act (X of 1919), s. 18, rules 
‘framed under, “Rule 24 (3)—" Proceedings for the 
ecovery of any sum,” meaning of. 

The words “ proceedings for the recovery of 
any sum” in sub-rule (3) of rule 24 of the rules 
framed under section 18 (1), (2) of the Excess 
Profits Duty Act, mean the proceedings taken 


under sub-rule (x) of that tule after default has 
been made 1n payment. 


_ Case referred under section 51, sub-section 

(1) of the Income Tax Act (VII of 1918), 
by the Financial Commissioner, Punjab, 
‘with his No. 721-914-D- 9696, dated the 
i8th November 1922. 


Dr. Gokal Chand Narang, Lala Amin 
Chand Mehta and Bhai Man Singh, for 
the Petitioners. 

. ORDER.—This is a reference from the 
Financial Commissioner, made on the appli- 
cation of Messrs. Gyan Singh-Bahadur 
Singh under section 51 of the Income ‘Tax 
Act, VII of, 1918, the provisions of which 
apply to the Excess Profits Duty Act, X of 
1919 by virtue of section 15 of the latter 
Act, for a decision as.to fhe interpretation 
*of sub-rule (3) of rule 24 of the rules made 
.under seotion 18 (I) and (2) of Act X of 
1919, and published in Finance Department 
Notification No. 1549-F, dated the 23rd 
June “1919. Sub-rule (3) of rule 24 provides 
that, savein accordance with the provisions 
of sub-rule (1) of rule II, no proceedings 
for the, recovery of any sum payable under 
the Act or these rules shall be commenced 
after the 31st of March 1g21, and the 
question for decision is whether the words 
** proceedings for the recovery of any sum" 
refer to proceedings taken after default 
has been made in payment or whether 
such proceedings begin when a notice of 
demand has' been served on the assesgee. 
The learned Financial Commissioner ts 
inclined to the opinion that the presentation 
of the demand statement to the assessee 
is the ‘beginning of the proceedings for the 
recovery of the tax whereas the Petitioners 


ment, 


: contend that this is not a correct interpreta- 


tion of the rule. 

Itseems to me clearthat the view for which 
the petitioners contend is the correct one. 
Rule 24 (r) describes how the Excess 
Profits Duty is to be recovered when default 
has been made in payment. This is the 
only rule dealing with the mode of recovery, 
and the subject ef the rule is enteted as 

"mode and time of recovery." Also rules 23 
aud 24 are classed under the beading “ re- 
covery of duty, ” whilst rule 13 which is the 
rule providing for a notice of demand being 
served on the person assessed, is put ui der 
the heading ''demand." From this it.is 
evident that the demand made on the 
assessee is treated iu the rules as something 
quite distinct from -the recovery of the 
duty, the proceedings for which begin when 
default has been made.. The same distinc- 
tion is made in the Income Tax Acts VII of 
1918 and XI of 1922, where the notice of 
demand is provided. for'in a Chapter, the 
subject of which is ‘‘ Deductions and assess- 
” whilst there is a separate Chapter 
dealing with the subject of the recovery of 
the tax. 

My decision, therefore, on .the point 
referred is that the words in sub-rule (3) 
of rule 24 “proceedings for the recovery 
of any sum " mean the proceedings taken 


under sub-rule (1) of that tule after default 


has -been made in payment. 

The petitioner's costs in this case will be 
borne by the Government. 

Z. E. Order accordingly, : 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 26 OF 1922. 
January 19, 1923. i 
Present-—Sir Walter Schwabe, Kr, - 
Chief Justice, ` 

. Tas SECRETARY or STATE FOR 
INDIA In COUNCIL, REPRESENTED | 
BY THE COLLECTOR or KISTNA—: 

: RC DR KENAN. 


CHELLASANI VENKATARATNAM 
| PLAINTIFF—RXS$PONDENT. ` 
" Matras Rrgontio Recovery dot: m ef 1864), 5/55 


Wok 173] 3 


-Madras ` Irrigation, Cess Act (VII of 1865), 
s, r-.Lünitation ‘Act (IK of" 1908), Sch. I; 
“Art. 16-—Cessi paid under’: protest---Sutt. to res 
cover, amount. fuid— Limitation — HO oe 


A person , who, pays, under „protest water-cess 
‘under - the Madras‘ Irrigation Céss > Act 
'when a demand is made-ánd:- then claims. - to 
recover it. back by. suitisnota, “person aggrieved 
by any proceeding" within the meaning of section 
mue Revenue Recovery Act.” [p. 112, 
col. 2. 


` The period of limitation for such a suit is one 
a akan d Art. 16 ofSchedulel tothe Limitation 
Act and not six months under section 59 of the 
Madras Revenue Recovery Act.’ [p. 113, col. 1.] 


Ravula Vengala Reddi v. Secretary. of State, 
15 Ind. Cas. 328, followed. 
Orr. v. Secretary of State, 23 M. 571;~10.M. L. J. 


261, dissented from. 


Appeal against an order of the Court 
of the Subordinate Judge, 'Masulipatam, 
dated 7th September 1927, in Appeal Suit 
No. 92 of 1921 (Original Suit No. 431 of 
_Igtg on the file of the Court of the 

Additional District Munsif, Gudivada}. 

This appeal against order coming on- for 
hearing on the 11th, r2th'and x3th of 
Septeinber 1922 and having stood over for 
consideration till the 12th of October, 1922 
the Court (Krishnan, J. and ‘Venkatasubba 
xd J.) delivered the following : 


JUDGMENT, 

» Kelbnan, Y 
‘for decision iu this case is one of limitation. 
‘Plaintiff’ sues the Secretary of State. for 
‘India in Council for the refund of excess 
water cess collected from him for certain 
lands of his on the ground that he had un- 
authorisedly used Government water for 
their irrigation. He contends that he did 
not take any water unauthorisedly and that 
.he was not liable.for the cess so collected 
from" him. The cess was imposed on him 
under section r'of the Irrigation Cess Act, 
VII of 1865. Section 2 of that- Act pro- 
vides that, 
“Act shall ‘be realised in the same manner 
as arrears of land revenue are or may be 
realised by law."" The reference is to the 
Revenue Recovery Act, II of. 1864. The 
Water-cess in question here wás paid: by the 
plaintiff under. protest when a: demarid -no- 
tice‘ by the Collector was - ‘served: on him 
under the latter Act; he now’seeks by- the 
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“water cess payable under this 
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presént’ suit to get a refünd of ‘it with 
interest: The suit was ‘filed within eight 
months from the date “of payment but 
beyond six months therefrom: 


' The ` District Munsif applied the sik 
months’ rule in section 59 of Act’ II of 1864 
and rejecting the argur ent that plaintiff © 
was entitled to deduct in! his favour under 
section 15, clause (2) of the Limitation Act 
the two months’ period of the notice hé had 
to give under section 80; Civil Procedure 
Code, before bringing his suit he dismissed 
the suit as barred bylimitation. The Subordi- 
nate Judge on appeal took a different view 
and held, relying on Srinivasa Aiyangar v. 
Secretary of State, (1), that plaintiff was 
entitled to the deduction claimed and that 
the suit was in time. He reversed: the . 
decree of the first Court and remanded the 
case for disposal on the merits. The present 
appeal to us is” by the Secretary of State 
against that order. . 


Before deciding, whether. plaintiff is en- 
‘titled to’ the deduction claimed or not, it js 
necessary to consider what*rule of limita- 
tion applies, for it.is argued that the limi- 
tation applicable is not the six months' 
rule under section 59 but the one year's 
rule under Art. x6 of Limitation - Act. 
If this argument is-correct the suit is: well 
‘within time. Though the lower: Courts 
have decided this point against the respotid- 
ent it is no doubt open to him to support 
the order of the Subordinate Judge on the 
ground urged. It seems to me, however, 
that the argument is not sound; for, in my 
opinion, the suit is one falling . within 
'the very words of section 59 and if that 
view is correct the application of" Art, 
16 will be excluded even if-thé suit fell 


"within: the words of that Article also, for 


the former is the Special Law and as such 
it must prevail.. Section 29 (b) of the 
‘Limitation Act also expressly- enacts'so.' 

The water-cess“ we- are concerned- with 
in this case- was, as already stated,imposed 
on the plaintiff under Act VII of 1865. Sec- 
tion 2 of - ‘that: "Act: applies : ‘the- procédure 
for.the collection’ "ef. amd. seven ue tothe 


NA 
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collection of water cess. Now, it was at- 
gued for the respondent that the wording 
of section 2 does not apply all the sections 
of the Revenue Recovery Act to the collec 
‘tion of water cess but only such of the sec- 
tions that deal with the method of collection 
or the procedure prescribed for it and it 
was contended that section 59 did not 


fall under that description, and was not= 


attracted by section 2 of the Cess Act. 
-Reliance was placed for this argument on 
certain rulings under the Abkari and In- 
come-Tax Acts where it was held that simi- 
lar provisions applying the procedure of 
the Revenue Recovery Act for collection 
of the arredrs under those Acts did not 
make section 42 of the Act applicable to 
sales for such atrears. See Ramachandra v. 
Piichaikanmi (2), Kadir Mohideen Mara- 
kkayar v. Muthukrishna | Ayyar (3). The 
learned Government Pleader, on the other 
side; pointed out that it has been held 
that these rulings are not applicable to the 
‘case of water cess in Veeranan Amba- 
lam v. Karuppayya Pillai (4) and Gunnam 
` Dorayya v. Vadapalla Ayyamacharyulu (5), 
the reason giwen being that the Revenue 
Recovery Act, II of 1864, itself by the defi- 
` nition of the term Public Revenue in sec- 
tion x made that term include water cess; so 
that all the provisions of that Act by their 
own fotce would apply to the collection of 
arrears of water cess. .The. respondent in 
answer has drawn our attention to the fact 
that section r of Act IT of 1864 deals 
only .with water cess imposed for water 
supplied by.the Government for irrigation 
and he has contended that it cannot, there- 
fore, apply to water unauthoristdly taken 
and not so supplied. Assuming that the 
respondent’ S. contention is correct and that 
the view” expressed in Gunnam Doray- 
ya v. Vadappali Ayyamacharyulu (5), 
that section 2 is a mere surplusage is in- 
correct, and that we must rely upon that 
section to makeActITof 1864 applicable to 


the collection of arrears.of water-cess charg- - 


(2)..7 M.4341 2 Ind, Dec. (N..5.) 886. 


B. ,26M.230) 12 M. L. J. 368. 
: 19 Ind, Cas. 3863 37 M. 49; 24 M.L. J. 
II. 

(3) 25ind.Cas, 797827 ML J. 2955. 16 MIT 
226} (1014) M. Wea 
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of opinion that the words of section 2 ate 
sufficient to make section 59 applicable 
to this case, whether section 42: applies or 
not, section 59 applies by its own lang- 
uage to all suits brought by parties ` 
aggrieved. by any proceedings taken. under 
ihe Revenue. Recovery Act, whether such 
proceedings were taken to collect arrears 
of water cess or dues authorised to be col- 
As pointed out by Sa- 
dasiva Aiyar, J., in Ramasamt Aiyar v. 
Secretary of State for India (6), the ambit 
of section 59 is very different from that of 
section 42. .The period: of limitation pro- 
vided under section 59 was applied in that 
case and not Art, 16, to a suit arising under 
the Kudimaramath Act, I of 1858, which 
authorised the Collector to recover the 
value of labour which the plaintiff had to 
contribute “in accordance with the pro- 
cedure prescribed under Act II of 1864.” 
The same view was taken by’ the late 
Chief Justice,. Sir Arnold White, and 
and Mr. Justice Benson in Or v. 
Secretary of State (7) with reference to 
fees payable to village servants collect- 
able under section 52 of Act IT of 1864 it- 
self “in the same manner as arreats of land 
revenue.” It will also be noticed in connec- 
tion with the next argument that in that 
case money was paid under protest and 
no further proceedings were taken.-, The 
case in Sankarappa Natcken v: Sec- 
retary of State (8) also takes the same view; 
following these rulings I hold that section . 
59 applies. 

It was next argued that as money 
was paid on demand being served on 
the plaintiff under Act II of 1864, and 
nothing further was done, there were no 

“proceedings” under the Act about which 
plaintift was complaining in this suit 
but he is only seeking to get a refund 
of his money under the general law 
and, therefore, section 59 does not 


* 


: 25 Ind. Cas, 863: (1915) M. W. N. 154 at 


PS “23. -M, 571: 10 M. E. J. 262. ` 
(8) 7 Ind. Cas. 339; (19010) M. W., N. 4041. if 8 
Bc Y. 2011 20, M. Ls. J. 977. . . 
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apply. Certain. unreported decisions in 
Second Appeals Nos. 838 and 844 of i9ro 
and the rulings of this High Court report- 
ed as Ravula Vengala Reddi v. Secretary 
of State (9) and Ravala | Nagamma 
v. Secretary of State (ro) were cited 
in support’ of this argument. With 
all respect, I am . quite unable to 
follow these rulings. As against 
them there are the cases in Orr v. Sec- 
retary of State (7) and Sankarappa Naic- 
ken. v. Secretary of State (8) already 
cited. It seems to me the  poceedings 
begin by the distraining officer producing 
& demand in writing from the Collector 
giving the name of the defaulter and the 
amount of the water-cess payable by him 
and showing it to the defaulter. "That 
is a.part of.the proceediug under section 
8 ofthe Act; in fact, it is the first step. 
. Y see no ieason to-hold that the proceedings 
mentioned in section 59 refer only to sub- 
sequent proceedings after demand and not 
to the ‘demand itself. ‘There does 
not . seem -to be any justification 
tor making such an artificial distinc- 
tion. The cases referred to by the respond- 
ent have never been followed or treated 
as good law. It is clear to my mind that 
the plaintiff in this suit is a petson who 
deems himself aggrieved by proceedings 
under the Revenue Recovery Act by which 
he wes compelled to pay water cess for 
which, according to this case, he was not 
liable and that he is seeking redress in this 
suit by suing for a refund of the money. The 
case falls, in my view, exactly within the 
language of section 59 and the ru'e of limi- 
tation provided in it applies. 
The next question is whether the plaintiff 
is entitled to the-deduction he claims. 
No doubt the ruling in Srinivasa Alyangar 
_v. Secrélary of State (1) is axactly in point 
in his favour but after the ruling in the Full 
Bench case reported as Kopparthi Lingayya 
.v. Araveli Chinnarayana (x1), that case 
cannot be considered to be goodlaw, though 
it was not formally overruled. The 
principle adopted in that Full Bench case 


(9) - 15 Ind. Cas. 328. 

(ro) 18 Ind. Cas. 699; (1013) M. W. N. 75. 

(xx) 44 Ind. Cas. 805; 41 M. 169; 33 M.-L. J. 
'- 866; °7 Te We 448 EB) ; 


. plete 


. Act came into force, 


is directly against the reasoning on. wrich 
Srinivasa .Aiyangar v. Secretary . of 
State (1) is based. It has now been taken 
as settled that the application of the gene- 
tal provisions of the. Limitation Act in 
sections 5.to 25 to the limitation prescribed 
by special or local laws would “ affect or 
alter” the periods so prescribed and is, there- 
fore, prohibited by section 29 of the Limi- 
tation Act. The distinction sought to-be 
made -in Srinivasa - Atyangar vw. Secte- 
tary of State (x), between Special 
Acts which do not contain “a com- 
body of- provisions with regard 
to limitation of suits coming within 
their purview” and other "Acts which 
do contain them was rejected in the Full 
Bench case and I have, therefore, no hesita- 
tion in holding that plaintiff was not entitled 
to the deduction he claims under section 
15, clause (2), The Calcutta High Court has 
taken the same view in Secretary of 
State for India v. Shib Narain Hazra (i2). 
The point is, however, of little importance 
hereafter as the amending Act X of 1922 
has made provision for it. But itis not 
argued that that Act applieg to ti: present. 
case for the suit here was barred before, that 
In the view I take, 
the plaintifi’s suit is barred by limitation, 
I would, tnerefore, reverse the order of the 
Subordinate: Judge and restore the decree 
of the Distiict Munsif with costs here and 
in the lower Appellate Court. » 

Venkatasubba Rao, J.—The Government 
recovered from the plaintiff pentil assessment 
under the Madras Irrigation Cess Act (VII 
of 1865)forunauthotised use of waterand the 
plaintiff olaimed in this suitiefund of the 
amount so recovered from him. ‘The 
Governement pleaded that suit was barred 
by limitation. The District Munsif accept- 
ed the contention and dismissed the 
suit. On appeal the Subordinate judge 
reversed the decision of the District Munsif 
on the question of limitation and emanded 
the suit for disposal on the merits. Tho 
present appeal is by the  Goveinment 
against the order of remand. ` 

On behalf of the plaintiff it is argued — 

I. That the provision of law appli- 
cable is Art. x6 of the Limitation Act 


(r2) 47 Ind, Cas. 502; 46 C. 199; 22. C. W., N. 


-802, 


Ws: 


Révénte Recovery Act (IT of 1864) under. 
eat ‘the period.is six months. 

.'ig;' Where there was a mere demand 
by. the: "Governinent and money was paid: 
‘and ^ro: further proceeding was taken, that 
section - 39: ‘ofthe Revenue Recovery Act 
is “not “applicable” becatwse there. was no. 
proceeding under that Act. ` z 

73. Should ‘the “period of ‘limitation be 
held-to be'six months‘under: section 59 of 
Act Il of 1864, that the plaintiff i is entitled 
to exclude the period: of notice prescribed 
by- ‘section 80; Civil Procedure Code, in 
computing the ‘said' period of’ six months. 

In my ` ‘opinion,’ the provision of: law 
applicable ds "Art. 16 -of the Limitation 
Act: and not section 59 of the Revenue Re- 
covery: Act. - I shall presently state my 
grounds for this opinion and as I enter- 
tain no doubt on tne point, I consider it 
unnécessary to deal witn the other two con- 
tentions urged before us: As already stated, 
the .penal. assessment ^ was 
from tlie plaintiff under the Irrigation Cess 
Act’ (VII. of 1865). Section I of the. said 
Act, so-far as it is eleven for toe: Bie 
sent purpose enacts. 

. (a) Whenever .water is: supplied or 
used: for. purposes of irrigation from any 
river....belonging to or‘ constructed by 
' Government and also, . 

(b) Whenever - water by direct orin- 
direct flow’ or‘ by - percolation. or drainage 
from ahy such river, irrigates any land under 
cultivation orflows into a reservoir, and is 
thereafter used for irrigating any land.. 
it: ‘shall ‘be lawful forthe Government. m" 
levy a separate cess for such water.” 


Section 2 provides ‘ ‘arrears of water-cess 
payable. únder this Act shall be realised 
in the same. manner, às arrears of land 
revenue are, or -may ‘be. tealised by law 
in "the "Madras Presidency.” 


Arrears of land revenue ate realised 
under the’ Madras Revenue Recovery Act 
( X1.0f.1864) end the reference in the section 
above quoted. is ‘to the ‘provisions of the 
said Act. 


Section. 2 may be rendered thus— 
e 71 Arrears of water-cess ‘payable under 
this Act shall be realised in the maniiér 
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` anier which the -period ‘of! limitation: is 
bhe year aiid not $ectión59:of the Madras. 


n collected. 


ps En 


presctibed by the Revenue Recovery: Act 
in'regard to arrears of land revenue.’ 
In my-opinion, the meaning.of section:2 
is, that all the sections of the Revenue 
Recavery Act that relate to the manner 
of realising arrears of land-revenue, shall 
be read as if they form part and parcel of 
the Irrigation Cess Act. ` 

Section 59 of the - Revenue Recovery 
Act runs as follows:— 
` “Nothing contained in this Act shall be 
held to prevent parties deeming themselves 
aggrieved by any ‘proceedings under this 
Act...... from applying to the Civil Courts, 
for redress; ‘provided that Civil Courts 
shall not take:cognizance of any suit insti- 
tuted by such parties for any such cause 
of action | unless such ‘suit shall be insti- 
tuted within six months from the time at 
which the cause' of action arose.’ ` 

` The learned Government ` Pleader argues 
that section 59 is applicable to this case and 
this argument implies: that the said sec 
tion deals with the manner of realising 
airears of revenue. "Section 59' does no- 
thing of the kind. It presupposes that the 
revenue had been’ realised and it prescribes 
the remedy to an aggrieved person against 
the Government. - It refers to parties 
aggrieved by any proceedings “under this 
Act " that is, under the Revenue Recovery 
Act. It ‘refers to a suit instituted by “‘such 
parties” and for “such cause of action” “such 
parties” being parties deeming themselves 
aggrieved by any proceedings. under the 
Revenue Recovery Act and “such suit” 
and “such cause of action” can only' refer 
to what is contemplated by the section. 

I fail to see how section 59 can ‘come 
withinthe group of sections which refer to 
the manner in which land ' revenue is 
realised. If thé Legislature, instead of mere- 
ly saying “arrears shall be realised in the 
‘same ‘manner.as arrears of land revenue 
are under the Revenue Recovery Act," had 
re-produced: en bloc all the sections of the 
‘latter Act which deal with the mode of 
realising revenue and re-enacted them in 
the Irrigation Cess Act could it for a 
moment be contended that section 59 of 
the Revenue Recovery Act would be ap- 

plicable to suits filed for the refund of 
penal: assessment . collected under the, Ir- 
tigation Gess- Act? ` "To.my mind, 1 have no 
‘doubt whatever that Section: Os rof «the 
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Irrigation Cess Act merely incorporates by 
reference only those sections of:the Reve- 
nue Recovery Act that deal with the. manner 
of realising ef land revenue. . Section 59 
is clearly. not one of those sections. 

Let “me now turn to Art. 16. of tha 
Limitation "Act “against Government’ to 
recover money paid under protest. in ‘sa- 
tisfaction of a claim made by the Revenue 
Authority, on account of arrears of révenue 
or. èn account of demand recoverable as 
such: arrears one YEM rover when the 
payment is made.” o 

This. Article in terms applies to the pre- 
sent “suit. 
on behalf -of the’ Government agaivst its 
applicability is, that a special rule is..en- 
acted.in section 59,0f tac Revenue Re- 
covery Act and that an Aiticlesn a general 
Act. should not be applied ' whéi a sec- 
tion of a Special Act is applicable. 

` It will be noticed that the Articié' ob the 
Limitation Actis quite generalin its terms. 
“Tt -refers ‘to arrears‘ of. reventes - Land 
revenue alone is. removed'from the scope 
of the..Said Article by reason of tne fact 
that a special. provision is enacted in res- 
pect.of it by section 59 of. the. Revie. 
Recovery Act. 

z Section 66 of the Madras Forest, -Act (V: 
of 1882) provides that.all money payable. 
to the Government under that Act may 
be.recovered “‘as if it were an arrear of, 
land revenue." Similarly, section 84 ‘of 
the: Mad1as; Salt Act (IV of 1889) provides, 
that all sums recoverable, under that Act, 
may be recovered, .‘‘as if they were, at-, 
rears of land: revenue.” Again, section 
28:of the Madras Abkari Act (r. of 1886) 


enacts that certain sums dué to the Govern-, 


ment.may be yecovered “as if they were 
arrears of land revenue It is unnecess-, 
ary,to refer. to various other Acts i in which 
similar provisions occur. Does it then 
mean that. section .59 of -the Revenue Re- 
covery Act applies to suits instituted for 
recovery of th. money paid to, the Govern- 
ment on account of alleged.arrears of, Teve- 
nue under any of these Acts ? If this’ view 
should be^ taken, Art. x6 of the’ Limi- 
tation “Act. would _practically, Pea dead 
letter. I fail to see why the plain pro- 
visions of Art. . X6 of the Limitation Act 
should not"be: given effect to and “why a 
forced constriction’ should be placed upon 
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"The ‘only argument advanced: 


tigation.’ 


Ext 


section 2 of the Irrigation Ceéss Actor the 
purpose -of enabling the Government to 
plead a tule of limitation-in bar. of an ae 
mitted right to sue. e 


Land revenue being the ridet important 
item. of revenue due to the Government, 


“the Legislature has in the Revenue Recovery 


Act enacted in detail the’ procedure for 
realising it. When tke Legislature came 
to deal with other sources of revenue. like 
Salt Abkeri, Income-tax, irrigation cess, 
the Legislature thought it sufficient to enact 
that all sums payable to the Government. 
in respect of each particular head of rever 
nue could be recovered as if it were an - 
arrear of land revenue. The Legislature 
could not have intended, by .mere 
teference to the procedure for reaiisa- 
tion of land 1evenue, that a provision 
of the Reventie Recovery Act which does 
not deal with such procedure should be 
incorporated in the Special Acts. 

The District Munsif refers to section 1 
of the Reyenue Recovery Act, and by 
some argument which Iam unable to fol- 
low, comes to the conclusion that 


' by reason of the wording of that section, 


section 59- applies to this case. The 
: material portion of section r is as follows:— 
" Public revenue due on land shall for 
the pruposes of this Act be taken to in- 
clude cesses orother dues payable to Govern- 
ment on account. of water supplied for ir- 
Whether section 1 of tbe Re-° 
venue Recovery Act and section, 2 of the 
Irrigation Cess Act overlap each other or 
not, it is ‘unnecessary for me to discuss. 
But one thing is certain; in this case water- 
cess was not levied for water supplied for 
irrigation. On the. other hand, asthe District 
Munsif remarks at ‘the close of his. 
judgment, it was the in unauthorised use 
of: water that entailed penal assessment. 
The Revenüe Recovery Act refers not. 
only to warer»supplied. "but also ‘to "Water: 
used. In ;this suit we are concerned. 
only with water used and not.with water 
supplied and the reference byr the. District 


:Munsif to Section 1. of the Revenue -Re-. 


covety. . Act; seems? ` altogether irrelevant. 


“For these reasons I have come to the cón-. 
clusion that-the suit is not^ barred - “By 
limitation and I would, kage ‘dismiss 
thé appeal with costs, >= - 


a 
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- By the Court.—As we have differed -on 
a point of law, viz., whether the suit is bar- 
red by limitation or not, we refer the 


. point under section 98, Civil Procedure 


Code, to the decision of a Third Judge. 





The Government Pleader, for the Appel- 
lant. f 
‘Mr. ;V.' Krishtia Mohan, for the .Re- 
spondent. 

-This appeal: came on for hearing in 


` pursuance of the Order of Reference to 


a Third Judge, dated rzth October 1922, 
the Court (Sir Walter Schwabe, Kt., Chief 
Justice) delivered the following 

GMENT.—In this case claim was 
The assessee - paid 
under protest, gave notice claiming the 
amount he paid and commenced this 


suit seven months after the payment 
hut within eight months of it. It 
is contended by the, Crown that: 


the suit is barred by limitation under sec- 
tion 59 of the Revenue Recovery Act, II of 
1864. That section runs thus: “ Nothing 
contained in this Act-shall be held to pre- 
vent parties deeming themselves aggrieved 


“by ‘any proceedings under this Act from 


applying to the Civil Courts for tedress: 
provided that Civil Courts shall not take 
cognizance of any suit instituted by such 
parties for any such cause of action unless 
such suit shall be instituted within six 


„months from the time at'which the cause 


of áction arose." I will assume that that 
section applies to cases arising out of the 
collection or imposition of cess under the 
Madras Irrigation Cess Act, VII of 1865. 
By Art. 16 of the Limitation Act a period 
of one year is given for suits “ against 
Government to recover money paid un- 
der protest in satisfaction of a claim thade 
by the. Revenue Authorities on account of 
arrears of revenue or on account of demands 
recoverable as such arrears.” That sec- 
tion applies in termsto this case unless 
there is something in section 95 of the Rent 
Recovery Act which prevents its applying. 
Section 29 (i); (b) of the Limitation Act 
says: “Nothing in this Act shall affect or 
alter any period of limitation specially 


. prescribed for any suit,.. by any special or 


local law now.or hereafter in force in Bri- 
tish India." ‘There is. a further provision 


- in seetion 15 (2) of that Act that, ‘in comput- 
d 


. decisio“ 


ing the period of limitation prescribed fox 
any suit of which notice has been given in 
"accordance with the requirements of any 
enactment of the time being in force, the 
period of such notice shalf be excluded,’ 
and, under section 80 of the Code of Civil 
Procedure no, suit can be instituted against 
the Secretary of State in Council unless 
two months’ notice is given. It has, there- 
fore, to be contended for the Crown that 
section 59 of the Revenue Recovery Act, 
by reason of section 29 of the Limitation Act 
not only excludes Art. 16, but also by 
reason of the sanie section, prevents the 
application of section 15 of the Limi- 
tation Act so that the period of two months 
is not in this particular instance to be ex- 
cluded. In my judgment this is not a case 
under section 59 of the Revenue Recovery 
Act at all, because itis not the case of a 
party deeming himself aggrieved by any 
proceeding under that Act. I doubt very 
much whether a demand of payment is 
a proceeding under the Act at all as con- 
templated by that section. I am quite 
clear that a person, who pays under pro- 
test when a demand is made and claims to 
recover back, is not a person aggrieved by 
any proceeding under the Act. He has 
taken a wise course, which prevents his 
having a grievance. 


There ig direct authority in support of 
this view in Ravula Vengala Reddi v. Sec- 
retary of State (9) which followed a series 
of appeals, Second Appeals Nos. 838 and 
844 of 1910 and 240 to 244 of r9gir, the 
judgments in which, I regret, have not been 
published, because the point is fully dis- 
cussed there and decided. Theonly au- 
thority to the contrary is the case of Orr 
v. Secretary of State (7). In that case, 
without giving any reasons the Court ex- 
pressed a view that, in the circumstances 
of that case, section 59 applied where 
there bad been a payment under protest 
to the exclusion of Art. 16 of the Li- 
witation Act. It was unnecessary for that 
(which, no doubt, explains why 
no reasons were given) because in that 
case,the Court held on the merits that there 
was no case. That case was considered 
by the Bench in Ravula Vengala Reddi 
v. Secretary of State (9) and in the cas: 
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therein. referred — to: and distinguished. 
Ravula Nagamma v. Secretary of State (x0), 


‘which was also referred to, does not touch ' 


tliis point. 


In this state of authorities, sitting alone, 
I should have considered myself bound to 
follow the decision in Ravula Vengala 
Reddi v. Secretary of State (9) but it is open 
tome, sitting as I am now, to express 
my own views, and I agree with 
tlie decision in Ravula Vengala Reddi v. 
Secretary of State (9) for the reasons given 
in that case and in the unreported 
cases tefeired to therein, and I disagree 
with that part of the judgment in Orr v. 
Secretary’ of State (7) -which is to the 
contrary. ; 


That being my view, it is enough to dis- 
pose:of'the case: but although I have not 
heard the matter fully argued, I think it 
right to say that I should find it very dif- 
ficult to hold that section 29 of the Li- 
mitation Act, even if it has any application 
in this case, operates to exclude the two 
months’ time given by section 15 of that 
Act, for there is nothing in section 59 of 
the Révenue Recovery Act to suggest that 
: the: six months limited there is to include 
the period which is by the general law 
excluded. —,. 

The appeal will be dismissed with costs 
including the costs of-this referrence. 


V. N. V. 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
: COURT. - i 
First Crvr, Appear, No. 67 oF 1021. 
February 27, 1923. - 
Present :—Mr. Dalal, A. J. C. and 
Mr. Simpson, A. J. C. 
LUTAR RAM AND OTHERS— ` 
PLAINTIFFS—APPELLANTS 
versus i 
LAL RANJIT SINGH AND OTHERS—- 
DEFENDANTS— RESPONDENTS. 
Hindu Law— Joint Jamily, litigation by—Separate 


. representation of minor co-parteners—M anager, 


compromise of suit by, validity of—Mortgage— 
Subrogation-— Intention of parties—Subrogation by 
co-morigagor-—Transfer of Property Act (IV of 
1882), s. 89, construction of—Priority. 


JA compromise of. a suit by the Manager -of a 
Joint Hindu family without obtaining the 
Consent of minor co-parceners who ate separately 
Tepresented in the suit is unlawful and fails not 
Only as regards the minor cosparceners but as 
Tegards the Manager as well. [p. 116, col. 2.] 

Where one of several mortgagors has redeemed a 
mortgage under which all are equally liable, he 
is subrogated to the rights of the mortgagee whose 
debt he discharges and, as au assignee of the se- 
curity which he pays off, can enforce it by a suit 
for sale. [p.117, col. 2.] 

Hay Prasad v. Raghunandan Prasad, x Ind. Cas. 
825; 31. A. 166; 6 A, L. J. 67, 832 and Kashi Ram 
v. Het Singh, 26 Ind. Cas. 417; 37 A, 101; r3 A. L. 
J. 34, referred to. 

A claim to -subrogation can be” sustained 
when there is an agreement, either express or im- 
plied, with the debtor, that the lender shall be sub- 
rogated to the rights of the mortgagee. Such an 
agreement may be express or may be presumed 
from the circumBtances of the case, The ques- 
tion to askin each case will be, whether the new 
lender.was lending the money on the personal 
security of the borrower of on the uhderstanding 
that he would be.substituted in place of the 
former mortgagee. . £18, col. 2.] ‘ 

Apaji Bhivrav Ràyrikur v. Kavjt, 6 B. 64; 5. Iud.. 
Dec. (N. 8. ) 499 and Gangadhara v. Sivarama, 8 M. 
246; 9 Ind. Jur. 146; 3 Id. Dec. . (N. $.) 170, 
referred to, 

Mohesh Lal v. Mokant Bawan Das, 9 C. 961; 1o 
I. A.62; 13 C. L, R. 221; 7 Ind. Jur. 382; 4 
Sar, P. C.J. 424; 4 Ind. Dec. (N. 5.) 1291 and 
Gokaldas Gopaldas v. Puranmal Premsukh Das, 10 
C. 1035; 11 1. A. 126; 8 Ind, Jur. 396; 5 Sar. 
P. C. J. 545; 5 Ind. Dec, (N.s.) 692 (P. C.), 
followed.. f . 

An order made under section 89 of the Transfer 
of Property Act for the salé of mortgaged 
property, has the effect of substituting the ‘right 
of sale thereby conferred upon the mortgagee 
for his rights under the mortgage, and. -the latter 
rights are extinguished. Therefore there can be 
no right of. priority in respect of a payment made 
after tlie passing of such an order. [pa 1x9, col, 
21 Ps 1209 cok r] — -- : JE 
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Het Ram.v. Shadi. Ram, 45 Ind. Cas..798; 48 A. 
40755 P. L. W. 88; 16A.L.J.607; 35 M. L. J. 
1; 24 M. L. T.92; 28 C. L.J. 188; (1918) M. Mio 
518; 20 Bom. L. R. 798 522 C. W. N. 1033; 
L.W. 550; 12 Bur, L. T. 72 ; 45 Y. ut 130 (P. cj 
and Matru Mal v. Durga Kunwar, 55 Ind. Cas. 969; 
471. A.71; 18A. a 38M. L. J. 419; II 
L. W. 529; (1920) M. W.N. 328; 2 U. P.L. R 
(P. C.) 75; "22 Bom. L. R. 553; 32 C. Xe.]j.121; 42 
A. 364; 27 M. L. T. 319; 256. W.N. 397 (P. C), 
followed. 


‘Shyam Lal v. Bashir-ud-din, 28 A. 778; 3 A. Le 
J. 630; A. W. N. (1906) 220, Purnamal Chund 
v. Venkata , Subbarayalu, 20 M. 486; 2 M. L.]. 198; 
7 Ind.'Dec. (8:$.) 344 and Vanmikalinga Mudali 
"y. Chidambaram Chetty, 29 M. 37, referred. to. 

Bibijan Bibi v. Sachi Bewak, 31 C. 863; 8 C. 
W.'N. 684 discussed from. 


Appeal against a decree of the Sub-. 


judge, Rai Bareli; dated the 28th February 
“1921. ' f 


Meers. M. Wasim ane Gokul Prasad, 
for the Appellants. 

Mr. Zahur . Ahmad, for Respondents 
Nos. 2 to' 1o, 12, 25 to 28. 

Mr. Ali. Mohammad, for Respondents 
Nos. 2, 3 and 12 

Mr. S.M. Ahmad, f Respondents Nos. 
II and. 14. 


. JUDGMENT.—This. .was a suit for fore- 
-closure in ‘the ' Court of the Subordinate 
` Judge of Rae "Bareli; . The - plaintiffs : were 
.Lotar Ram and his” three . minor nephews 
under the. guardianship.of their mother, 
"Musammat Surtaja. "The defendant No. 1, 
Lal Renjit Singh, was the mortgagor and 


' defendants Nos. 20 to 24 were his' sons. At 


' the date of the decree, there were 22 other 
-defendants on the record.as prior.or sub- 
‘sequent mortgagées. The lower Court passed 
a preliminary decree for foreclosure against 
all the defendants with a. direction that if 
` and when the. ‘final. decree for foreclosure is 
passed, the ‘relationship between the 
.plaintiffs and defendants, Nos. - 20 to . 24 
‘shall be: governed: by the compromise into 
which they had entered. Against the other 
"defendants: the decree. ‘was passed on 
= contest, MD . 


he mortgage- -deeds in: suit were ar — 
Exhibit 1 of Rs. 16; ,000 , of “roth JDec- 


'ember *1000. 
Exhibit 2 of Re. 2,000 of 25th june 1610. 
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. Exhibit 3 of Rs. I, 1,800 of- 20th October 
I9IO.' 


Exhibit 4 T Rs. 8,000 of rgth ee 
I9II. 


There was a dispute about priority 
regarding two sums of money. As regards 
the consideration of Rs. 14,011-13-0. of Ex- 
hibit 7, the plaintiffs claimed piiority as 
from x1th December 1697, and as regards 
a sum of Rs.5,300 part of the consideration 
of Exhibit.4, priority was claimed as from 


. 25th January 1899. The learned Sub- 


ordinate Judge disallowed these two claims 
for priority. 


The plaintiffs appealed to this Court 
and: arguments were addressed to us on 
their behalf on. the three’ following 
points:— 


(i) that the compromise bearing date 
20th December 1920 ought not to have been 
accepted and. acted upon by the lower 
Court; : . 


,e ) that the sum ot Rs. 14,000 odd, part 
of the consideration; of Exhibit I, 
Should be .given : ' priority as from Irth . 
January 189r; 


. (3) that the sum of Rs. 5,300, part of the 
consideration of Exhibit 4, should, be given 
priority as from 25th January 1899. . 


A preliminary objection was raised by 
Mr. Zahur Ahmad, Counsel forthe mortgagee 
defendants, that the pleas regarding prior- 
ity were not raised in the grounds of appeal 
and should not be allowed. It may be con- 
ceded that the grounds of appeal are not 
clear on the subject, but the ground of 
appeal No. 5 would seem to include these 
pleas. Though the ground of appeal No. 5, 
that the Subordinate Judge should have 
on the materials before him held that 
none of the documents relied on by the 


. defendants had any priority over any of 


the plaintiffs' documents, is indefinite, the 
defence musthave known that it related to 
the two items mentioned above, because: 
no other item wasin dispute between the 
parties as regards priority. At the very 
commencement of the arguments, the ape 


x 


; Vel. 73] 
LUTAR RAM V. LAL, RANJIT SINGH. 


pellant's Counsel indicatt:d these two items 
and as the respondents were not called 
upon to answer till next day, the 
respondents -were in no way prejudiced 
by the vagueness ; - of pe grounds of 
appeal. 


All the proceedings of the r6th of Feb- 
ruüary 1921 :dealing with the compromise 
are not printed in the  paper-book, 
So reference will be made to the original 
-tecord for a complete statement of what 
took place in the lower Court. On zoth 
December 1920 a petition of compromise 
was filed in the lower Court purporting 
to emanate from, plaintiff No. 1 and the 
.next friend of the cther plaintiffs on one 
side, and the defendant's Nos. x and 20 
_to.24 on the other. "This was duly veri- 
fied on the same date by all the parties men- 
tioned in the petition, with the exception 
of defendant No. 1 Ranjit Singh. Thé 
conditions worth noting are :— 

(x) that the compromise purported to be 
“one between all the plaintiffs and the sons 
of the mortgagor as well ds the mortgagor ; 

(2)that the right of the redemption by the 
. mortgagor and his sons was to be extin- 
guishéd at once, meaning evidently from 
ihe.date of the preliminary decree, and 
not postponed to the final decree ; 

(3) heritable and non-transferable occus 


pancy rights in all the properties in suit: 


(Mahanandpur) Ninawan and a portion 
of Bara) with the exception of the groves 
were conferred .on the _ mortgagor's sons 
.on certain conditions : 

(a) that the mortgagor'and his sons 1e- 
linquish at once ex-proprietary rights | in 
their sir; 

(b) that the sons:of the mortgagor pay 
Rs. 4,000 per annual rent; 

. (e) that the plaintiffs pay off all the prior 
encumbrances, the mortgagor and his sons 
helping to determine the exact amount 
received -by the mortgagor in respect of 
every encumbrance; 

(d) that even if the defendants claim 
and obtain ex-proprietary rights in any area 
_ of land, the rent payable by che mortgagor's 
` sons. shall not be dess than Rs. 4,000 per 
annum; 

(z) that the mortgagor and his sons shall 
not acquire any. sir, rights in any area of 
. "uds cultivated: by. thèm as: -khudkaslit. 
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-the minor plaintiffs. 
`. the. plaintiffs Pleader’ to” grant . that - me 


11$ 

` The suit was aan forthe presence 
‘of defendant No. 1, Lal Ranji Singh, to 
verify the compromise. On 10th February 
the'defendant No. 1. did'not appear. The 
proceedings then continued :— 

“The petition. for , compromise wants 
immediate foreclosure as against the de-' 
fendants Nos. r:and 20 to 24. This is im- 
possible as a preliminary decree for fore- 
closure shall have to be framed in any.case 
in view of the-existence of other defendants 
as prior and subsequent: mortgagees. 


of the preliminary decree if any is framed. 

“When and if that decree becomes final, 
the compromise shall represent the final 
decree between the plaintiffs and the de- 
fendants Nos. 1 and 20 to 24. 


' "I. have mentioned the above terms of 
my proposed order to the plaintiffs and the 
defendants Nos. 21, 22 and 23. This pro- 
posalis in favour ‘of the defendants and 
they, of course, accept it. 


“The plaintiffs say it seems inevitable 
under the circumstances of the case, but 
their Pleader says ‘he shall-give final ac- 
ceptance on behalf of hisclients to-morrow 
after he nar fully consulted law on the 
point.” 

The suit was postponed to next day. for 
verification and: acceptance, ofthe compro- 
mise. It came ‘up for searing on 16th 
February and the’ following: proceedings 
were recorded :—- 

“The defendantNo. I has failed to accept 
the compromise: His’ acceptance is not 
necessary as the main acceptance is as 
against the other defendants who are par- 
ties to it and have already accepted it. The 
plaintiffs still accept it as against the de- 
fendant No. 20 to 24. They also accept the 
modifications: mentioned by mein my pro- 
‘ceedings of the roth instant. These modi- 
ficatious are necessary to make the com- 
pormise ‘legal under the circumstances of the 
case. The plaintiffs Nos: 2 to 4 are minors, 
‘heir mother is their- next friend. She 


.applied to me in December 1920 through 
.her Pleader for sanction under O. XXXII, 
. fr. 7, Civil-Procedure Code, fo enable -her 


to enter into the coniprom se on behalf of 
I'am requested: by 


The ' 
‘compromise’ shall, therefore, remain a part 
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tition now, as there is no more hope that 
the defendant No. i shall come forward 
to accept it. . 

'* ORDER — Ihe compromise of the case 
“as against the | defendants Nos. 20 to 
24 is’ advantageous to the minor plain- 
tiffs even with the modifications men- 
tioned in my proceedings of the roth 
‘instant and accepted by the plaintiffs. 
I, therefore, do hereby permit their 
. mother, next friend, under O. XXXII, r. 7, 
Civil Procedure Code, to enter into it on 
behalf of the minor plaintiffs Nos. 2 to 4.” 

After this, the Court proceeded to hear 
arguments, in the course of which Lotar 
Ram, plaintiff No. x, and Munshi Gaya 
Prashad Shukla, Pleader of the next friend 
ofthe otHer plaintiffs, put in an objection 
to the conferring of occupancy rights under 
the compromise on the mortgagor’s sons. 
This objection was rejected by the Court. 

The points of difference" between the 
compromise originally proposed by the 
plain‘iffs and that finally accepted by the 
Court are :— 

(x) the. defendant, Lal Ranjit Singh, was 
left unhampered to prosecute his claim 
to under-proprietary right and to ask for 
time to put off final foreclosure ; 

(2) he was not bound to render any help 
to the plaintiffs to settle the amounts 
due to the prior mortgagees ; 

(3) the plaintiffs right to foreclose was 
postponed to the final decree. 

Obviously, the plaintiffs were given’ a 
decree for far less value to them than what 
they desired to have on zoth December 
1920. The‘plaintiffs were prepared to grant 
occupancy rights to the mortgagor’s sous, 
if they obtained immediate possession 
without the worry of constant adjourn- 
ments to enable the mortgagor to pay up, 
received the help of the defendant, Lal 
Ranjit Singh, the actual borrower in deter- 
mining the amount actually borrowed by 
him from prior mortgagees, and escaped 
subsequent litigationin Rent and Revenue 
‘all Courts about the mortgaghr’s tenancy 
tights and the rent payable by him and his 
sons. They lost the advantag.s by Lal 
Ranjit Singh’s refusal to verify the compro- 
mise, while they were put to the disadvan- 
tage of granting occupancy rights, to 
which the mortgagors and his sous were 
not entitled. Under these circumstances, 
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it cannot be said that the plaintiffs now de- 
Sire to escape. from the compromise on' 
technical grounds. The plaintiff, Lotar Ram, 
accepted the modifications on r6th Feb- 
1uary, though it may be doubted whether 
he fully understood the purport thereof. 
He may have acoepted the compromise 
even though if did not bind the principal 
defendant, Lal Ranjit Singh." It is clear, 


„however, thatthe minor plaintiffs are in 


no way bound by the compromise. What 
their next friend accepted was the compro- 
mise of 20th December 1920, and her 
Pleadei, whose name is not noted on the 
record of the Jower Court, had no authority 
to accept on her behalf a totally different 
compromise. The altered compromise was 
sanctioned by -the lower Court under 
O.XXXII, r. 7, but that fact is not 
sufficient to bind the minors specially when 
the lower Court was not correct in holding 
that the non-joinder of defendant No. 1 
in the compromise made no diBefenee to 
the interest of the minors. 


It was argued on behalf cf the respon- 
dents (defendants Nos. 20 to 24) that it 
was not necessary that there should be a 
written petition of compromis beforé a 
Court to satisfy it that a suit had been 
adjusted by a lawful agreement. “In the 
present case, however, that is not the real 


- difficulty. 


The omission, which makes the agree- 
ment unlawful, is that of the consent of the 
next friend of the minor plaintiffs to a 
compromis: which was totally different 
from the compromise accepted by her. In 


. our opinion the compormise finally accepted 


by the lower Couit was not lawful. As 
the plaintifis, LotarRam and his nephews, 
the minor plaintiffs, are members of a joint 
Hindu: family, we cannot discriminate 
between their separate interest and as 
the compromise fails as regards the minors 


“it must fail as regards Lotar Ram as 


well The minors were separately re- 
presented in the suit, so Lotar Ram’s 
consent cannot bind them though he is 
presumably the manager of the joint family 

mide up of himself and his nephews. 
For these reasons the compiomise shall be 
set aside. 

The other two pleas in appeals require | 
an examination -of the. doctrine of sub- . 
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rogation. Lal Ranjit Singh had two bro- 
‘thers, and his father had mortgaged some 
property to the Raja of Amethi on 11th 
December 1891 (Deed Exhibit .6). After 
the death of the father, Bisbéshwar Bakhsh, 
-one of the brothers of the defendant, Lal 
Ranjit Singh, mortgaged his 1-3rd_ share 
in the property to one Ganga Bakhsh to pay 
off one-third of the mortgage lien of the Raja. 
The Raja refused to -split the mortgage, 
so Ganga Bakhsh Singh redeemed the whole 
of it, and sued Lal Ranjit Singh, his two 
brothers and a subsequent mortgagee 
for a contribution and obtained a decree 
for sale on 29th February 1908. These 
proceedings are described in the mortgage- 
deed, Exhibit 1. At that time Ranjit 
Singh’s other brother; Chattarpal Singh, 
had also paid up his share, and only the 
balance of the decree remained due from 
. Ranjit Singh to the amount of Rs. 14,011-13. 
Out of consideration of the mortgage- 
deed Exhibit xr, this sum was left 
with the mortgagee in order that he, 
as the representative of the mortgagor, 


should pay up the amount and save the. 
property from sale. There was also a cove- | 


nant that the mortgagor shall be liabk to 
re-pay any sum paid by the mortgagee 
in excess of the amount above-mentioned 
to satisfy the decree. ` It is admitted that 
this sum was paid by the mortgagee, Ausan 
Shah, in satisfaction. of the decree of Ganga 
Bakhsh Singh on 13th January 1910 (Ex- 
hibit 17). The lower Court's opinion was, 
that the plaintiffs have no right to be sub: 

` stituted in place of Ganga Bakhsh with 
respect to this sum, because they did not 
pay up any mortgage-money, but paid up 
Ganga Bakhsh who had only an equitable 
charge against his co-mortgagor. In its 
opinion such a charge cannot be -enforced 
against property in the hands of a bona fide 
purchaser for value without notice ; and as 
the plaintiffs did not prove any notice to the 
subsequent mortgagees, it refused to give 
the plaintiffs priority with respect to the 
payment. 

The question is, whgtrights did Ganga 
Bakhsh obtain by paying‘off the Raja of 
Amethi. Thisis a case, where one of several 
-mortgagors has redeemed a mortgage under 
which all were liable. When this happens, 
he is entitled to be treated as an assignee 


of the security which he pays off.and his 
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"venture to think 


.ple 


he is 


-IIJ 


-remedy would be to enforce that security 
in the usual way by a suit for sale. In 
this matter, a learned Commentator on the 
Law of Mortgage in India has made the fol- 
lowing observation at page 372 of his book 
(Ghosh, Volume I, 5th Edition) ''It is true, 
section 95 of the Transfer of Property Act 
allows only a charge on the interest of 
the co-mortgagors. But whatever may be 
the true construction of this unskilfully 
drawn and clumsily worded section, I 
it does not impose 
any new burden, and the charge would 
have the same pricrity as the security 
which has been redeemed on the princi- 
that the benefit of subrogation , 
may be claimed by any person who 
redeems a mortgage on an-estate in which 
only partially interested. " This 
matter is elaborately considered’ by a 
Bench of the Allahabad High Court in Har 
Prasad v. Raghunandan Prasad (1). Accord- 
ing to the learned Judges, the rule of ‘sub- 
rogation is founded on equitable principles, 
andif a subsequent mortgagee or putchaser 
is subrogated to the rights of the prior 
mortgagee, whose debt he diseharges, a 
co-mortgagor is equally subrogated. This 
principle was approved by another Bench ` 
of the same High Court in Kashi Ram v. 
Het Singh (2). Thus, Ganga Bakhsh was 
in the position of the Raja of Amethi, 


' while his remedy ,to enforce his right ot 


contribution was the same as tliat of the 
Raja under his mortgage. 


The next stage of the enquiry relates to 


' the positionof Ausan Shah, when he paid off. 


the decretal amount due to Ganga Bakhsh. 
The application of the doctrine of subro- 
gation has varied considerably in different 
High Courts in India. In Bombay, the 
trend of the decisions was that there would 


.be no subrogation in the absence of an 


actual assignment by the prior mortgagee in 
favour .of the. persons who paid him 
off. Apaji Bhivrav Rayrikur . v. Kauji 
(3. At the other extreme were the deci- . 
sions of the Madras High Court where a claim 
for subrogation was allowed, though the1e 


'was no agreement,either express or implied, 


with the mortgagor for such substitution. 


(1) x Ind. Cas. 825; 31 A. 166; 6 A. L. ].67 89832. 
(2) 26 Ind. Cas. 417; 37 A. 101; 13 A. Ia J. 34. 
(3) 6 B. 64; 3 Ind, Dec. (N. S.) 499. 
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and the payment was'made notby the lender 
but by “the mortgagor. Gangadhara’ v. ` 
Sivaram? (4) "The Privy’ Council, how- 
ever, has ‘laid down in sticcessive cases 
a’ principle of law to guide us in 
detérmining cases of subrogation. The first 
case was that of Mohesh: Lal v. Mohant 
Baiwan Das (5). In that case à person who 
had put himself forward as the owner of a 
' certain estate borrowed money on mortgage, 
and with the money thus raised paid off 
an. encumbrance by which the property 
was bound.- There was no assignment of 
the mortgage, nor any expression of an 
intention in the’ subsequent mortgage 
‘to keep the former charge alive for the. 
benefit’ of the lender. In the recital, the 
mortgagor claimed to be the owner’of the 
estate, and there was no intermediate mort- 
gage between the one paid.off and that 
in favour of Mahesh Lal. On these 
facts. their Lordships held that the for- 
mer charge . was extinguished as the cir- 
cumstances , did not raise any presumption 
.that it was the intention ofthe parties 
to keep that charge alive. The next year 
their Lordships held in Gokuldas Gopaldas 
v. Puranmal Premsukh Das (6), that the for- 
mer charge was kept alive. The mortgagor's 
right, title and interest in certain immove- 
able property subject to a first and second 
mortgage were sold in execution of a decree 
to a purchaser, who afterwards paid off 
the first mortgage. Their Lordships dis- 
tinguished the rules inthe English Court 
of Chancery from the practice in India, 
where a formal transfer for the prupose of 
a mortgage is never made, nor is an inten- 
tion to keep it alive ever formally expressed 
Their .Lordships observed: ‘ The obvious 
question to ask in the interest of justice, 
equity and good conscience is, what was 
the intention of the party paying off the 
charge He hada right to. extinguish it 
and a right to keep it alive. What was 
his, intention? If there is no express evi- 
-dence of it, what intention should be as- 
cribed to him ? The'ordinary rule is, that 


(4) 8 M. 24659 Ind, Jur. 146 ; 3 Ind. Dec. (x. s) : 


1370. 
6) 9 C. 961 ; 10 I. A. 62 ; 13 C. L. R. 221 ; 7 Ind, 
Jur. 282; 4 Sar. P. C. J. 424 $4 Ind. Dec. (N. s.) 


1291. LS 
(6) 16 C. 1035 ; 11 T. AL 126 ; 8 Ind. Jur. 3961 
5 Sar. P. C. J. 543 5 5 Ind. Dec. (N. $.) 692 (P.C). 
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_ing these principles to 


: io^ 


a man having a right to act in either of two 


“ways, shall be assumed to have acted accord- 


ing to his interest." It would appear, 
therefore, that a claim to subrogation can 
be sustained when there is an agreement 
with the debtor that the lender shall be sub- 
rogated to th» rights of the mortgagees. 


‘Such an agreement may be express or may 


be presumed from the circumstances 
of the case. The question — to | 
ask will be, whether the new 


lender- was lending money ‘on the, per- 
sonal security of ihe borrower or on the un- . 
derstanding that he would be substituted 
in place of the former mortgagee. Apply- 
the present case, 
we are of opinion that it was the intention 
of Lal Ranjit Singh and Ausan Shah that 
the Raja's mortgage shall be kept alive 
for the benefit of Ausan Shah. In the 


deed, Exhibit 1, itself, the burden on the 
.property of an intermediate debt due to 


Shambhu Dayal is mentioned. The pre- 
suntp'ion is that Ausan Shah who was paye- 
ing off a mortgage prior to that of Shambhu 


.Dayel would went fo'keepit alive as a shield 


against the claim of Shambhu Dayal. The 
whole history of the debt of the Raja and 
the subsequent decree of Ganga Bakhsh 
are narrated in the deed, which would 
not have been necessary if Ausan Shah 


. had been advancing money on the personal 


security of Ranjit Singh, and had no 
concern with .the Raja’s mortgage. ' 

It was argued on behalf of the respon- 
dents, that the passing of a decree in favour 
of Ganga Bakhsh extinguished his charge as 
a mortgagee based on the Raja’s mortgage. 

This is true where an order absolute 
for sale is passed under seciion 89 of the 
Transfer of Property Act. Therein lies 
the distinction between the two payments, 
with regard to which priority is claimed 
by the appellants, Ganga Bakhsh was paid 
before he obtained an order under sec- 
tion $89 of the Transfer of ‘Property Act, 
while the payment of Rs. 5,300 was made te 
Shambhu Dayal aftersuch en order was: 
made in his favour. ! 

It is not clear whether the final decree 
in favour of Shambhu Dayal was passed 
before or after rst “January 1909 when 
the Code of Civil Procedure came into force 
and Tepeeled the provisions of sections 


85 and $9ofthe- Transfer of Property Act, 
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But as the prelminaty decree was passed ‘; 
under section 88, Transfer of Property Act, 


the legal proceedings would be taken to` 


_ have continued under the Transfer of. Prop- 

erty Act, according to the provisions of 
section 6 ofthe General Clauses Act, X of 
1897, and the, final decree for sale will have 
the effect of an order absolute under sec- 
tion 89 of the Transfer of Property Act. 

The distinction ‘between the decrees 
tinder sections 88 and 89 of the ‘Transfer 
of Property Act arises out of the recent 
ruling of the Privy Council in Het Ram v. 
Shadi Ram (7). It will be convenient at 
this stage to examine its effect. 

In that case there had been a mortgage 
dated the 28th February 1880. ‘Then 
came the respondent’s mortgage dated the 
153th October 188r. In. 1891 the prior 
mortgagee brought a suit .on his 
mortgage and in 1895 he obtained a decree 
absolute for sale., He took no further. steps, 
and his decree ceased to be operative under 
the Limitation Act. The appellant suc- 
ceeded to the title of the mortgagor and 
had also succeeded to the title of the prior 
mortgagee. "The ptisne mortgagee | was 
not made a party.to the earlier suit. -He 
afterwards sued upon his own ‘mortgage 
and'obtáined a decree for sale. The ques- 


tion was, whether the property ought to be: 


sold subject to “the prior mortgage. It 
was: decided on a construction of section 
89 of the Transfer of Property Act,- that 
the decree absolute had extinguished the 
mortgage, and that nothing remained ex- 
cept the right of sale conferred by the decree. 
It is to be noted, that in that case no equity 
had arisen in favour of a subsequent mort- 
gagee. No body had paid off the mortgage. 
The. rights of the prior mortgagee, whatever 
they were, had come into the hands of the 
mortgagor himself. ` The decision was, that: 
these rights were non-existent, because 


the mortgage had been extinguished by. 


the decree and that the decree itself had 
become inoperative. 

The decisionitself presents no difficulty 
je as a mortgage is destroyed bv the sale 


(7) m ind. Cas. voi: p 407; 5P. L.'W. 88; 
16 A; L. J..607; 35 M: Ls T. 1 24. MT, T. 92.3 .28 
C. L. Je 188; (1915) M. W.N.'518; 20 Bom, L. R. 
798; 22 C. WN. 10331 9L. W.550; 12 Bur L. T. 
72 145 L. A. 130 (P. C). da: 
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‘of the property -under the mortgagee’s 

decree, so it would be extinguished by the 
decree forsale becoming barred by limita- 
tion. "But the judgment does not pro- 
ceed upon this ground. It proceeds on 
the ground that, on a true construction of . 
section 89 óf the Transfer of Property Act, 
the passing of decree absolute for sale 
extinguished the right to redeem. ‘This 
is contrary to a current of decisions of the 
Indian Courts. Some of these may be 
referred to. There is Shyam Lal v. Bashir- 
ud-din (8). In-that case the sale had actually 
taken place but it had not been confirmed, 
when the judgment-debtor borrowed the 
money and paid it and the sale was then 
set aside by the Court. The money was 
borrowed on a fresh mortgage, and-it was 
held that that mortgagee could claim 
priority over the original mortgage. This 


decision was founded upon an interpretation 


of section 89 of the Transfer of Property 
Act. The Court followed the ruling in 
Bibijan Bibi v, Sachi Bewah (9) in which it 
was held that the concluding words. of : 
section 89 of the Transfer of Property Act : 
‘and thereupon the defendant's right to re- 
deem and the security shal] both be extin- 
guished), related to the actual” sale and dis- 
tribution of the proceeds, and not merely 
to passing of an order absolute for sale. 
It is impossible to reconcile this construc- 


' tion with the.construction put on the same 


words by the „Privy Council; for in the case 
before the Privy Council, there had been 
no sale and no distribution of assets. 
There bad merely been a decree which by 
the lapse of time had become inoperative. 
The interpretation put on the words of 
section 89 of the "Transfer of Property Act 
in Het Ram v. Shadi Ram (7) was affirmed 
a year later by the Privy Council in 
Matru Mal v. Durga Kunwar (xo). Their 
Lordships said “ Het  Ram's case (7) 
decided that an order made under 
section 89 of the Transfer of Property Act 


"n 28 A. 778; 3 A. In J. 630; A. W.N. (1906) 
ee 35] Ind. Cas. 969147 4 A. 71518 A. L, J. 


32 C, T. M 121; jo deni L.T. 319; a5 C. i 
N. 397 (P. ©). 
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for the sale of mortgaged property, has 
the éffect of substituting the tight of sale 
thereby confered upon the mortgagee for 
his rights under the mortgage, and the latter 
. rights are extinguished.” 

Following this view of the law, we hold 
that as regards the item of Rs. 5,300 there 
was no decree to which Ausan Shah may be 
subrogated when he made the payment on 
23rd January 1911, or that he is not en- 
titled to any priority with respect to 
that sum. i i 

As regards the sum'of Rs. r4,011-I3-0 
we decide that it has priority as if borrow- 
ed.on irth December 189r with respect to 
the properties included in the mortgage of 
i891. We are of: opinion that the Allah. 
abad-and Madras cases are still good law 
where-an order absolute for sale had not 
been pased. Puranmal Chund v. Venkata 
"Subbarayalu - (x1), Vanmikalinga Mudali 
v. QChidambara Chetty: (r2) and Shyam 
Lal v. Bashir-ud-din (8). 

.  'fhé lower Court held that the payment 

-of Rs. 5,300 by Ausan Shah to Shambhu 
` Dayal ` was not proved to have been made 
to'save the sale fixed for 20th January 
1911. We doenot agree with this finding 
- but need not give our reason as the claim 
to priority fails on another ground. 

The lower Court. has not decided Issues 
"Nos. 5 and 7 because of the compromise, 
and Issues Nos. 12 and 13 were decided 
without giving priority to .the items of 
Rs. 14,011-13-0. Those four issues will have 
to te decided over again by the lowér Court 
in the light ‘of our findings above. 

In the result, we set aside the decree 
of the lower Court'and its findings on Issues 
Nos. 3, 7, 12: and 13 and remantl the suit 
to it under O. XLI, r. 23 of the Code 
of Civil Procedure for trial of those issues 
and the passing of a decree in accordance 
therewith. The other issues including Issues 
No.,z (a) are concluded, and shall not be 
re-opened. Issues Nos. r2 and I3 have al- 
ready been decided, but they shall bedecided 
over again with reference to our find- 
ings in favour of the. priority of 
the item of Rs. r4,011-13-0. We have not 


(11) 20 M. 486 7 M. L. J. 198; 7 Ind. Dec, (N, 8.) 
344.. i 
(T2) 29 M. 37. 
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' these 


. "23 


worked out the effect of this priority on 
the different deeds of the defendants, this 
shall te done by the lower Court. . 

Costs here and heretofore shall abide 
to result. 


G. H. & N. M. Case sent back. 


PESHAWAR JUDICIAL COMMIS- 
SICNER’S COURT. 
Civir, RFvisicx No. 23 OF 1922. 
February 3, 1923. 
Present -—Mr. Pipon, J. C. 
` KABAL SHAH-—PLAINTIFF—PETITIONER 
VErSUS i 
MUHAMMAD BAQA-—DEFENDANT— 
_ RESPONDENT, 

Transfer of Property Act (I V of 1882), ss. 6, 43, 
application of—Transfer of reversionary rights, 
validity of— Possession, transfer of effect of. 

Although the general principles contained in 
the Transfer of Property Act are binding upon the 
Courts in the Punjab dnd the N.-W.F.' Province 
the Act itself with its technicalities has no force 
as such in these Provinces. 

Bhagwati vw. Chaoli, 55 Ind. Cas. 698; 2 U. P. 
L. R. (L.) 79, relied on. 

In the Punjab and the N,.-W. F. Province a 
transferor of reversionary rights is bound by his 
act when succession opens to him. Even if 
section 6 of the Transfer of Property Act is to 
be regarded as making such a transfer’ illegal 
and, therefore, a nullity irom which no equity 
can arise, as the Act itself is not in force in 
Provinces, the section constitutes no 
statutory bar toa contract which would otherwise 
be enforceable in equity. [p. 124, col. 2.] 

Annada Mohan Roy v. Gour Mohan Mallick, 
65 Ind. Cas. 27; 48 C. 536; 25 C. W. N. 496; 33 C. 
L. J. 457, Malik’ Ali Bakhsh v. Ghulam, 13 P. R. 
1899, Khairtt v. Matab, xx Ind. Cas. 211; 135 
P. W. R. 1911; 214 P. L. R. 1911, Attar Chand 
v; Umar Hayat, 20 Ind. Cas. 556; 296 P. L. R. 
1913; 150 P. W, R. 1913, Kanhai Lal v. Brij 
Lal, 47 Ind. Cas, 207; 40 A. 487; 22 C. W. N. 914; 


| 8 L. W. 212; 24 M. L, T. 236; 35 M. L. J. 459; 16 


A. L. J. 825; (1918) M. W. N, 709; 28 C L. J. 394; 
5 P. L.W. 294; 20 Bom. L.R. 1048; 45 I. A. 118 


. (P. C), Khunni Lal v. Gobind Krishna Narain, xo 


Ind. Cas 477; 33 A. 356; 38 Y. A. 87; 15 C. W. N. 


1545: 8 A, L. J. 552; 13 C. L. J. 575; 13 Bom. L. R. 


427; 10 M. L. T. 25; (1911) x M. W. N. 432; 2X 
M.L.j. 645 (P.C), Hiran Bibiv. Sohan Bibi, 


[p. 122, col. 2] - 
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24 Ind. Cas. 309; 18 C. W. N. 929; 27 M. I. J. 149; 
1 L. W. 648 (P. C.), referred to. 

Bhagwati v. Chaoli, 55 Ind. Cas. 698; 2 U. P. 
L.R. (L) 79; 2 L. L. J. 689, relied on. 

There is zo necessary parallel between what 
a Court can do in execution against a person having 
merely a spes successionis and the equity which 
auch a person can create against himself by binding 
himself to do something i$ a certain contingency 
happens. (p. 123, col. 2.] : . 

A person in possession holding alien in equity 
is in a far stronger position than one whois seeking 
to enforce his equity against a person who holds pos- 
session against him. [p. 124 col. 2.] - i 

Petition for revision of an order of 
-the Divisional Judge, Peshawar, dated 
the 4th November 1921, reversing an 
„order of the Munsif, Third Class, Abbott- 
abad, dated the 25th June 1922. 

Mehta Mangal Sain, forthe Petitioner. _ 

Mr. Diwan..Chand, R. S, for the 
Respondent. 

JUDGMENT.—The facts in this case are 
‘as folluws-:— 

Ali 
Khan were joint .owners of land. 
Ali Akbar diedleaving two widows, Musam- 
‘mat Ambo.and Musammat Basri, who suc- 
ceeded to his share with a limited life-in- 
terest, Kabal Khan being their reversioner. 
In 1905 a mortgage was made to Muhammad 
Baga by both the widows and Kabal Khan. 
On 5th April 1906, Kabal Khan sold to 
Muhammad Baqa his proprietary title in 
certain land and also his reversionary 
rights, Muhammad Baga being already in 
possession as mortgagee. On 14th February 
1912 AMusammat Ambo and Musammat 
Basri made a mortgage for Rs. 99 to Mu- 
hammad Baga for eight ‘years. Musammat 
Ambo died in 1915 and Musammat Basri 
in 1917. On sth June 1918 Kabal Khan's 
succession being opened by the death of 
the life-tenants, sold his title to Kabal Shah 
for Rs. 1,000. Kabal Shah brings the pre- 
sent suit to obtain possession of the land 
sold to him on 5th June 1918 by redeeming 
the mortgage made to Muhammad  Baqa 
by the life-tenants on ri4th February 
1912. Muhammad  Baqa resists the suit 
on the ground that he is -a prior 
vendee of Kabal  Khan's interest. and 
that Kabal Khan had nothing to sell 
‘to Kabal Shah. The ‘plaintiff, Kabal Shah, 
claims to ignore. the sale of 5th April 1906, 
as an invalid transfer of rights in expectancy. 


The Trial Court found that the sale made . 


before. succession had opened was invalid 
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Akbar and his nephew Kabal’ 


Tat 


and decreed the plaintiffs claim, The 
Divisional Judge on appeal held that the 
transaction of 5th April 1906 must be re- 
garded as an agreement to sell on succession 
opening and that it was a contract enforce- 
able in equity by the transferee as against 
the transferor or persons holding under 
him. The Divisional Judge further con- 
sidered that the widows, in referring to the 
sale by Kabal Khan in the deed of mortgage 
which they executed in 1912, might be re- 
garded as havingatthe time relinquished 
their life-interest and opened succession. 
On these findings he dismissed the suit. 

The present petition for revision is by the: 
plaintiff and has been entertained under 
section 84, North-West Frontier Province ` 


‘Law and Justice Regulation, as involving 
.an important question of law and custom. 


I do not consider that it can be seriously : 


-argued thatthe widows in 1912 stepped aside 
“and accelerated reversion. 


The mortgage 
made by them was for eight years only and 
might,therefore, have beenredeemed by them 
in their lifetime. The object of the reference 
in the mortgage-deed to the sale of Kabal 
Khan’s reversionary rights to Muhammad 
Baga was, no doubt, to shéw that he ^ 
wotld not challenge the alienation by the 
life-tenants, but this cannot be regarded as 
simultaneously opening out succession to 
Muhammad Baga as transferee of the 
reversioners’ interest. 

The question,‘ therefore, for decision is 
whether the sale of reversionary rights to’ 
Muhammad Baga in 1906 is one which can 
be enforced when succession has been 
opened by the death of the life-tenants. 
In those Provinces of India in which 


‘the Transfer:of Property Act is in force, 
“it cannot he 


denied that section 6 
of the Act operates to make a sale of ' 
rights .in expectancy absolutely null 
and void, and that a transferee of such 


‘rights cannot fall back upon section 43 


ofthe same Act and demand that, on succes- 
sion opening, the transferor’s interest so 
acquired shall be made available to com- 
plete the transferee’s title. The law and 
precedents for this view are dealt -with at 
length in the ruling of the Calcutta High 
.Court in Annada Mohan: Roy v. Gour 
Mohan Mallick (x). That ruling is 
(i) 65 Ind. Cas. 27 3°48 C. 536; 25 C.°W. N, 
496; 336. Ln J. 457» 3 a 


I22 

EKABAL SHAH V. MOHAMMAD BAQA, 
of r920. It further cannot be denied that 
the same view is taken by the. High Courts 
of Bombay, Madras and Bengal and that, 
if the ~bearing of those. rulings upon the 
present facts be considered, the reversionary 
right of ‘4 male-agnate obstructed by a formal 
tenant holding till death or marriage is 
regarded by these Courts as." the chance 
of an heir-apparent succeeding to an es- 


tate" within the meaning of section 6 (a) of. 


the Transfer of Property Act. There was 
formerly.some conflict of opinion on this 
latter point, but it is now finally established 
in those Provinces that this reversionary 
interest, both among Hindus or Muhammiad- 
ans, is, though something stronger than 
a mere possibility, nevertheless a spes succes- 
sionis -and, therefore, inalienable. 
The tendency of rulings by the Chief 
Court of the Punjab and the High 
Court, Lahore, however, is to the op- 
posite ‘effect’ A recent judgment [Bhag- 


wati.v. Chaoli (2)] published as 55 Indian: 


Cases, 698. upheld the. hypothecation 
of. a reversionary interest as against the 
transferor, where succession had opened. 
The learned Judges held that a mortgage 
of a reversifnary. interest, although a mort- 
gage of non-existent property and, therefore, 
inoperative as a conveyance, was operative 
as an executory agreement which attached 
to the property the moment it was acquired 
by the mortgagor and in equity transferred 
the beneficial interest of the mortgagor with- 
* out a fresh act of confirmation on his part. 
Malik Ali Bakhsh v. Ghulam (3), Khairati 
v. Matab(4), Atlar Chand v. Umar Hayat (5) 
are all authorities for the view that a sale 
of reversionary interests creates a right which 
Courts will enforce when the etate falls into 
possession. It was held that such transac- 
tions amounted.to agreements to sell en- 
forceable under section r8 of the Specific 
` Relief, Act. This is the view taken of the 
present case by the learned Divisional Judge. 
Jt is now argued for the petitioner that 
there is a greater weight of authority in the 
findings of the older High Courts of India, 
that the principles of the Transfer of Prop- 


(a) 55Ind. Cas.698; 2 U. P. L. R. (L.) 79; 2 Te 
,]. 08 j 


9. 
(3) 13 P. R. 1899. ` "m 
(4) 51 Ind. Ces. 211; 135 P. W. R. 1911; 214 
P. La R. 1911. 
. (5) aoInd;Ces.556; 296 P.L.R. 1913; 150 P. 
W. R913. e" 
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"Property Act 


"with 


(1923. 


` 


‘erty Act apply‘ to the Pinjab and North” 
. West Frontier Provinces, and that transfers 


such as that now in suit are illegal and null 
and void in-law and that no equity can 


“be created by a nullity. For the respond- 
.ent'it is contended that the exclusion 


of the Punjab. and North-West . Frontier 


Province from the actual operation of the 


Transfer of Property Act is vital, that section 


-6 of the Act creates a statutory and not, 


an equitable bar to alienations of spes succes- 
stonts, and that the principles of the Trans- 
fer of Property Act are enforceable only 
on the -ground of equity. 

The contention of the respondent ‘has 
great force, asit appears to me to represent 
the view taken by the learned Judges of 
the High Court of Lahore themselves. In 
the case of Bhagwati v. Chaoli (2) quoted 
above they say: - 

“ Furthermore, it must be remembered 
that the principles of the Transfer of 
are binding . upon the 
Courts of the Punjab, the: Act 


its technicalities has mo force 


itself 


as such in the Province, and the learned - 


Counsel for the appellent has urged 
that the principles of section 43. of that 
Act apply to this case. That section pro- 
vides that where a person erroneously re- 
presents that he is authorised to transfer 


certain immoveable property and professes , 


to transfer such property for consideration, 
such transfer shall operate on any interest 
which the transferor may acquire in such 
property at any, time during which the 
contract of transfer still subsists. A similar 
provision is to be found in section 18 of the 
Specific Relief Act, but that ‘section con- 


siders only the cases of sales and leases and ` 


not that of mortgages, and that omission 


^is, no doubt, due to the circumstance that 


no one can be forced to borrow money.” 

This view seems to me to be confirmed 
by the "High Court of Calcutta in 
Annada Mohan Roy v. Gour Mohan Mallick 
(i) which was published in the same year 
(1920). It is remarked: 


“The truth is that an attempted con- 


veyance of non-existent property, though 


‘it cannot operate as an immediate aliena- 


tion, may, when made for consideration, 
be valid as a contract and when the object 
to which it iefers comes into existence, 

nc oo ^ . RH 
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equity taking as done that which ought 
to be^ done, fastens upon the property, 
and the contract to assigü thus becomes 
a complete assignment. This was precisely 
the point-of view of the Judicial Com- 


mittee in Rajah Sahib Perhlad Sein v. ` 


Maharajah Rajender Kishore Sing (6) where 
Sir James Colvile observed : ‘But how 
can there be any such transfer, actual or 
constructive, upon a contract under which 
the vendor sells that of which he has not 
possession, and to which he may never 
establish a title ? The Bill of Sale in such a 
- case can only be evidence of a contract 
to be performed in futuro and upon the 
happening of a contingency, of which the 
purchaser may claim a specific performance 
if he comes into Court showing that he has. 
himself done all that he was bound to do; ” 
and, further on, after referring to a case 
in which expectants had agreed to divide. 
certain property in a certain way on the 
happening of a particular contingency, 
“The circumstances of the case, which 
was decided before the Transfer of Property 
Act, were held to attract: the operation 
of the principle of equity that a fair agree- 
ment between expectants or their heirs 
to divide the property which might be left 
between them or to any one of them was 
not contrary to public policy and would 
be enforced in equity. That case may 


consequently be deemed to belong, not to , 


the class now before us, but rather io the 
type of which the decisions of the Judicial 
Committee in Kanhai Lal v. Brij Lal (7), 
Khunni Lal v. Gobind Krishna Narain (8) and 
Hiran Bibi v. Schan Bibi (9) furnish examples, 
It is thus abundantly clear that whatever 
be the path selected bw the appellant for 
escape, he is enmeshed in the same dificul- 
ty, for he has always to invoke the aid of 
principles of equity to enable him to defeat. 
the application of a, statutory provision, 

(6^ 12 M. I. A. 202 at. p. 307: 2 Suth.. P. €. Ji 
225 at p. 239° 2 Sar. P. C. J. 430; 20. E. R. 359. 

(7) 47 Ind. Cas. 297; 40 À..487; 22, C. W. N. 
914;.8 L. W. 212; 24 M. L. T. 236; 35. M. I Je 
459; 16 A. TL. J. 825; (1918) M, W. N. 709; 28 C. 


1.].39455 P.L'W.a294; 20 Bom; L. R. 1048;- 


45 I. A. 118 (P.-C). 


(8). 10 Ind. Cas. 477; 33 A. 356; 38 I. A. 873° 


15 C. W. N, 545; 8 A. L. J. 552; 13 C. Li]. 575; 
13 Bom. L. R. 427; 10 M-L. T 25; (1911) 1 M. W, 
N. 432; 21 M. L. J.645 (P. C). - -. E mus 

(9) '24 Ind. Cas, 309; 18 C. W. N..929; 27 M. . 
Yo ].149; 1 L. W. N, 648 (P. C:). c i 
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framed by the Legislature ‘on grounds of. | ; 


public policy, with a view to render in- 
alienable certain categories of property, 
No Court of Equity will assist him in his 
endeavour toaccomplish this purpose." 

In other words, the statutory application 
or non-application of section 6 of the Trans- 
fer of Property Act is vital. But for the 
existence of that direct provision of law, . 
the holder of a deed transferring a right 
in expectancy might have an equity en- 
forceable under section 18 of the Specific 
Relief Act, but he cannot claim it, because 
the legislature has passed a law making 
such rights inalienable. As against this 
view the learned Counsel for the petitioner 
urges that the Act was framed, as shown 
above, on grounds of public policy, and 
that such public policy, which is to dis- 
courage the litigation and uncertainty re- 
sulting from sales of rights in expectancy, 
is one which necessarily affects the whole 
of India. He would go so far indeed as to 
contend that section 23 of the Contract | 
Act comes into operation as voiding an 
agreement opposed to public policy. He 
quotes section 60 of the, Civil Procedure 
Code as proving that the Legislature de- 
clines to allow, on grounds of public policy, 
the sale under the order ola Court of 
tights in expectancy and that we cannot 
have a more authoritative ‘pronouncement 
upon what is “ public policy" than the Acts 
of the Legislature itself. I think, however, 
that “this argument, if examined closely, 
is fallacious. Section 60, Civil Procedure 
Code, is not a pronouncement against the 
sale of a right in expectancy by'a private 
person.» There is no necessary parallel 
between what a Court can do in execution 
against a person having merely a spes succes- 
sionis aud the equity which that person can . 
create against himself by binding himself 
to do something if a certain contingency 


-happens. Further, it may reasonably be 


said that all Acts of the Legislature are 
dictated by public policy, and it may.equalty 
well be argued that the omission to apply 
a certain Act to a certain Province is also 
dictated by- public policy. The ‘Punjab 
Alienation of land Act is now in force 
throughout this Province, but, untilrecently, - 


.the Peshawar and Kohat Districts were 


excluded from its operetion.. That Act 
makes a mortgage by conditional sale void 
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. in law, but it could not possibly be argued 
that mortgages by conditional sale were 
void in Districts to which the alienation 
of Land Act did not apply, as being opposed 
to a rule of public policy enunciated else- 
where by the Legisleture.. On the contrary, 
such transactions were regularly enforced 
in the Peshawar and Kohat Districts prior 
to the extension of the Act to these Districts. 
When, therefore, section 6 of the Transfer 
of Property Act is not binding in law, it 
cannot be said to override an established 
rüle.of equity merely on the ground that 
it constitutes a Legislative definition of 

~ “public policy". 

Apart from the fact that the Transfer 
of Property Actis notin forcein the Punjab 
and, the North-West Frontier Province, 
there is no doubt a certain conflict of view 
in the interpretation of section 6 of the 
Act itself. The Punjab Chief Court in the 
ruling. published as Bhagwati v. Chaoli 
(2) ‘has definitely held that "section 6 
of the Transfer of Property Act does not 
prohibit the transfer of a spes successionis. 
All that it provides is that such a transfer 
cannot be made for the reason that a spes 
successionis is net property and, therefore, 
the execution of a document purporting 
to transfer the spes successionis purports 
to transfer property which does not exist." 
It was in the same year (1920) that the High 
Court of Calcutta laid down in the ruling 
published as Annada Mohan Roy v. Gour 
Mohsin Mallick(1) that section 60f the Trans- 
fer of Property, Act made a spes successionis 
alienable and 9 nullity and that no equity 
could arise from the nullity. This was 
tantamount to holding that section 6 of 
the Act did actually prohibit the transfer 
of a spes successionis. Onno other ground, 
I think, could it be said that such: a 
transfer was a nullity in law and could not 
give rise to equity against the transferor. 
The view held by the Punjab High Court is 
one which ín reality has always been taken 
by thát Court. Even the case ptiblished as 
Tota v. Abdulla (10), which related to a 
District now included in the North-West 
Frontier Province though its result was 
tu disallow the claim of a transferee of a 
reversionary tight, is really illustrative 
of the same view. In that case a reversioner 


` (10) 66 P, R. 1897. . 
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had alienated his right of succession and 
the alienee claimed to step into his shoes 
and to prevent the life-tenant trom, alienat- 
ing. The learned Judges took the view 
that a, reversioner could not! transfer his 
right of succession, that is to say, that the 
transfer was at the time inoperative and 
made no conveyance, but also that the 
true test of decision in that case was the 
Customary or Tribal Law. In accordance 
with Customary Law it was held that only 
anagnate of the widow and not a stranger 
claiming as transferee of reversionary rights 
could challenge the widow's conduct. It 
was remarked, however, that the proposition 
that a reversioner who alienates his expected 
consideration is bound by his act was per- 
fectly sound and beyond dispute. In 
other words, no conveyance or change 
of title takes place when reversion- 
ary rights purpoit to be sold, but there 
may be an agreement to seil by which the 
transferor is bound, when he obtains ‘a 
full title to the property which he agreed 
to sell. There is, therefore, conclusive au- 
thority for the view (1) that.in the Punjab 
and North-West Frontier Province it has 
always been held that a transferor of re- 
versionary rights is bound by his act when 
succession opens to him even if secticn 
6 of the Transfer of Property Act makes 
the tiansfer itself inoperative when made, 
and (2) that even if section 6 of the 


Transfer of Property Act is to be 
regarded as making such a transfer 
illegal and, therefore, a nullity from 


which no equity can arise, the Act itself 
is not in force in tre Punjab and North- 
West Frontier Province and, therefore, con- 
stitutes no statutory bar to a contract which 
would otherwise be enforceablein equity. 

It may further be remarked that in the 
present case the alienee is actualy in pos- 
session. Although it is argued that nis 
possession must be regarded as that of a 
mortgagee it is clear that he was in overt 
possession as a vendee of proprietary title. 
A person in possession holding a lien in 
equity is in a far stronger position than 
one who is seeking-to enforce his equity 
agaiust a person who holds possession against 
him. Iti$ perfectly clear that the plaintiff 
Kabai Shah had full notice of the transfer 
to Muhammad Baga. His purchase. from : 
Kabali Khan was a speculative transaction 


* 
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made with the knowldge that Kabal Khan 


himself. would have the greatest difficulty . 


in ousting a vendee to whom he had made 
a transfer for consideration. It is notice- 
` able that the sale-deed to Kabali Shah 
was executed just 12 years after the 
sale to Muhammad Baqa. It is suggested 
by the learned Coünsel for the respondent, 
with considerable reason, that Kabal Khan 
and Kabal Shah had some idea that when 
I2 years had elapsed they could defeat 
the sale of 1906 on the plea of limitation. | 
No question of limitation, of course, arises as 
succession did not open until 1917 and the 
title of Muhammad Baqa asan owner did not 
mature until succession opened. 

On the findings which I have given above 
the Divisional Court has rightly held that 
the present suit must fail. Tne petition - 
tor revision is dismissed witn costs. ` 


Z. K. Petition dismissed, 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL FROM APPELLATE 

DECREE NO. 5 OF 1922. 
February 23, 1923. 

Present :—Justice Sir Norman Macleod, 
Kr., Chief Justice, and Mr. Justice Crump. 
BALA tin RAGHU DHANWADE— 
PLAINTIFF—APPELLANT 

VeFSUS ` 
BHIKU bin GENU JAMBHALE— 
DEFENDANT—RESPONDENT. 

Stamp Act (IT of 1899), s. 36—Document 
insufictenily stamped, admilled in evidence— Admis- 
sion, whether can be iba bia questioned. — 

Once a document has been admitted in evidence 
in the Trial Court; it cannot be called in question 
in the same suit on the ground that the document 
was not duly stamped. : 

Devachand v. Hirachand, 13 B. 449; 7 Ind, Dec. 

N. 8) 299 (F.B.), Shiddapa v. Irava, 138 B. 737; 9 

d. Dec. (N. &.) 1000, followed. : 

Second appeal against the decision of 
the Distrct Judge, Satara, in Appeal 
No. 283 of 1920. 2 

Ms. W. B. Pradhan, for the Appellant,- 
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DHUMAN V. RAMJI MAL, 


JUDGMENT.—The learned Judge varied 
the decree of the Trial Court on account of 
the promissory-note sued on not being suffi- 
clentiy stamped. There is no reférence 
in the judgment to the Full Bench 
decision in Devachand v. Hirachand (1) 
and the decision in Shiddapa v. Irava (2), 
which decided that once the document has 
been let into evidence in the ‘Trial Court, 
it cannot be called in question in the same 
suit on the ground that the document was 
not duly stamped, as is provided by section 
36 of the Stamp Act, which corresponds 
with section 34, proviso (ii) of the Act of ` 
1879 on which those decisions were based. 
We, therefore, allow the appeal ' and 
restore the decree of the Trial Court with 
costs throughout. 


W. C. A. 


(1) 13 B. 449; 7 Ind Dec. (N, s.) 299 (F. B.). 
(2). 18 B..737; 9 Ind. Dec. (N, s). 1000. | 


Appeal allowed. 


v 


LAHORE HIGH COURT. 
Crvir, REVISION PETION No. 586 OF 1922. 
February r4, 1923. 
Present;—Mr. J ustice Martineau. . 
DHUMAN--DRFENDANT—PETITIONER 
versus ` 2 ; 
RAMJI MAI,—PrAINTIFF RESPONDENT. 
Provicial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 15—Suit to .secover balance of pur- 
chaso-money, whether suli for. specific performance 
of contract. 
` A suit by a vendor for recovery ofthe balance 
of purchase-money due from the vendee is not 
a suit for specific performance of a contract within 
the meaning of Article 15 of Schedule JI of the 
Provincial Small Cause Courts Act and is not 
excluded from the cognisance of a Smell Cause 
Court. i 
Sheik Galim v. Sadarjan 
611; 43 C. 59; 21 C. LJ. 
distinguished. — : 
Petition, under section 44 of the Punjab 
Courts Act, for revision ‘of the order of the 
Senior Subordinate Judge, Jhelum, dated 
the zoth April 1922, affirming that of the 
Munsif, First Class, Jhelum, dated the 16th 
March 1922. ee 





Bibi, 29 Ind. Cas, 
532; 19 C. W, N. 1332, 
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Lala Kahan. Chand,- for Pandit 
‘Bindra Ban, for the Petitioner: 

Lala Amar. Nath Chona, “for the - Re- 


' spondent. 


-JUDGMENT.— The plaintiff sold —€— 
to the Ist . defendant for Rs. 150. He was 
paid Rs. 87 out of the price, and he sues 


to tecover the remaining Rs. 63. 


'The suit was tried by a Munsif who exercis- 
ed: the powers of a Court of Small Causes 


.for the trial of cases up to Rs. roo in value, 


and he passed a decree in the plaintiff's 
favour. 


The défendants aneda to the’ Senior. 


Subordinate Judge, who, without deciding 
whether the suit was one cognizable by a 
Court of Stmafl Causes, found that the Munsif 


b had tried it in his capacity as such à Court, 


and that the defendants had not objected . 
to'the procedure adopted, and accordingly 
held that the appeal did not lie and dismiss- 
ed it. 

It is contended in revision that the suit 
was one for specific performance of a con- 
tract, falling under Art. 15 of the and 


Schedule of the Provincial Small Cause 


Courts Act, and, therefore exempt from the 
cognizance of a Court of Small Causes. 
Sheik Galim v. Sadarjan Bibi (x) is relied 
upon in support’ of this contention. In that 
case: the. plaintiffs, who were mortgagors, 
were suing to recover the balance of the 


‘mortgage-money, and it was held that the 
claim could only be regarded as one for the ` 


specific performance of so much of an 
agreement to lend money as had not already 
been performed. ‘That case seems to be 
distinguishable from the present one. ‘The 


` “sale: to the plaintiff is complete, and. he is 


‘specific performance of a contract. 
‘that the suit was cognizable?by a Court 
‘of Small Causes, and that the decree passed 


"only. sting for'the.ioney that. is payable 
to him under the contract. 


This cannot, 
in my opinion, be said to be a suit for the 
I hold 


by the Munsif was,therefore,not appealable. 
I dismiss this application with costs. 
ER Application dismissed. 


(t) 29 Ind. Cas, 621; 43 C. 59; 21 CL. 532; 


E 1960, m M. 1332. 
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NASPUR JUDICIAL COMMISSIONER'S 
i COURT. ; : 
SECOND CIVIL APPEAL NO. 263 OF 1921. 
_ . October 20, 1922. 
Present:-—Mr. Prideaux, A. J. C. 
MUKUND AND ANOTHER— DEFENDANTS 
—APPELLANTS 
UEVSUS 
DIWAKAR—PLAINTIFE—RESPONDEN'. 
C. P. Tenancy Act (XI of 1898), s. 35— 
Hindu widow—Survender of. holding— Reversionevs, 
position -of. 
A surrender of an estate by a widow, if not im- 
peachable for fraud or on other like ground, is 
binding on her husband's reversioners, 


Dajiba > v: Raghunath, 20' Ind. Cas. 920; '9 N. L. 
R. 126, relied on. 


Appeal from the decree of the Additional 
District Judge, Wardha, in Civil Appeal No. 
119 of 1920, decided on the 18th February 
“1921. 

Mr. S. Y. Deshmukh, for the Appellant. 

Mr. D. T. Mangalmurti, for the Re- 
spondent. 

JUDGMENT.—The plaintiff is the Mal, u- 
gar of Mouza Maharmajra, Tahsil Hingan- 
ghat. Ordinary field No. I-12 is said to 
have belonged to one Jago who died on 
igth September 1919. His widow, Musam- 
mat Janku, surrendered the field to the 
plaintiff. on 17th November 1919. But 
the defendants who are the brothers of 
Jago have obstructed the lambardar's culti- 
vation, hence the present suit. ; 

It was the story of the plaintiff that in 
1916-17 Jago separated from his brothers, 
the ficld in suit going to his share. This 
Story has been accepted by both lower 
Courts and found to have been established. 
It is objected to in this second appeal by 
the defendants but there is nothing to vitiate 
the finding that Jago had separated and 
that the field came to him. ..That being so, 
it is impossible for the appellants to succeed 
here.- The surrender by Musammat Janku 
is also held. ‘by both. Courts below to have 
been made. But this-finding is im>eached 
here. It is stated that tlie defendants as 
reversioners could impeach the” finding on 
the grounds that no consideration passed 
by the surrender aud that the widow was 


` a minor at the time.* Both Courts’ have, 


however, foundthat the widow was a major 


- when she surrendered and Dajiba v. Raghu- 


naih (1) is authority for the _ proposition 
(1) 20 bid. ‘Cas. 980; p Ny Ea Re 326. EE 
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that such a surrender, if iot impeachable , 
. for fraud or on other like ground, is binding 
.on the. widow's husband's reversioners. —. 
It is next argued that the receipts, 
Exlibits D-2, and D-3 show that after 
the alleged date of partition the maleuzar 
accepted from the defendants the rent of 
field in. suit thereby constituting them 
his tenants. Now, this was never the. case 
ofthe appellants in the Courts below. 
They did not there contend that though 
the tenancy ot this particular field had passed 
to Jago-by partition yetithad then come to 
the. defendants because the malguzar had 
. accepted them as tenants. If that con- 
tentión.had been raised it could have been 
met, proper issues framed and evidence 
taken on it. It is certainly far too late 
in “second, appeal to advance a question 
of fact of this nature. . 
“There is no ground for success. in second 
appeal here. The result is that the appeal 


fails and is dismissed with costs. Ap- 
pellants will pay respondent's costs. 
ON, E. Appeal dismissed. 


OUDH JUDICIAL COMMISSICNER’S 
"~~ QOURT. ^ ue 


MISCELLANEOUS APPEAL No. 54 OF I922. 
' March I9, 1923. 

Present:—-Mr, Kanhaiya Lal, J. C. 
Mr. SAMUEL BURGE—Appricant— 
APPELLANT 

VErSUS ` 
THe IMPROVEMENT TRUSTY, ` 
LUCKNOW-—OPPOSITE PARTY— 
RESPONDENT, 
Land Acquisition Act (I of 1894), s. 18— 


Application for reference, essentials of— Limita- ` 


tion Act (IX of 1908), ss. 3, 29— Limitation 


Aoi ( X of 1922), s. 3— Limitation under special law ^ 


—Waiver. . 

The conditions prescribed by section 18 of the 
Laud Acquisition Act are the con 'itions to which 
the power of the Collector to make the reference 
is subject and those conditions must be fulfilled 
before the Court cau have ju-isdiction to entere 

the seiezence. [p, 128, col. 2.) 


‘application 


In the matier of the Land Acquisition Act, 30 
B. 275; 7 Bom. L. R. 607 and Secretary of State 
Tor India M 251nd. Cas. 448; 64 P. 

. IQI4 ; 244 P.-L. R. 1914 ; 158 P. W.R. | 
referred io^ ` Tro EA 

Where on a compulsory acquisition of his 
property, a person sends a letter to the Land 
Acquisition Officer stating that the compensation . 
awarded-to him is inadequate and that unless 
the property is released or proper compensation 
awarded, he world have the acquisition declared 
void in a Civil Court, that does not amount to 
an application for reference under section 18 of 
the Land Acquisition Act. 

A waiver of the question: of "limitation under 
any special law is no longer permissible under 
section 29 of the Limitation Act as amended by 
Act X of 1922, read with section 3 of the Act. fp. 
128, col. 2.] ' DE 

Appeal against an order’ of the Tribunal 
U. P. Improvement, dated the 7th July 
1922. m - 

‘ Mr, J. P. C. Bhattacharji, for the Appel- 
arit. 

Messrs. N. N. Ghoshat and M. P. Astha- 
na, for the Respondent, 


JUDGMENT.—The dispute in’ this ape 
peal relates to certain house property 
situated in Lucknow, which was conipul- 
sorily acquired by the Government under 
the United Provinces Town Improvement 
Act, (VIII of rigr9). On- the- .27th Oc- 


tober- 1921 the Land Acquisition’ -Officer 


awarded Rs. 25,575. as compensation. - 

notified the asd in the peau of us 
appellant Mr. Burge. On the 28th Octo- 
ber 1921 Mr. Burge sent by post an ape 
plication to the Land “Acquisition Offices 


` stating that the compensation awarded 
Was inadequate, and that unless’ the 


prop- 


erty was released from the harsh operatious 


, of the Act, or proper compensation was 


awarded, he would ‘be obliged to institute 
a suit for a declaration in the Civil Court to 
have the said acquisition declared ‘null 
and void. The’ Land Acquisition Officer 
declined to treat this- application as an 
for reference under section 
18 of the Land Acquisition Act read with 
section 58 of the United Provinces Town 
Improvement Act (VII of i979), and 
no, action was taken : on. it. ` On-the 
i8th January x922' Mr. Burge - sent 
a lctter enquiring whether any date had 
been ‘fixed. by the Tribunal for the héar- 


_ing of his objection, and;on the 27th Janu- 


ary 1922 he wrote again, asking that: his 


~ objection might ‘be aeferred to the; Tribue 
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nal-for -consideration under, section 18 of 
the Land Acquisition Act. ; 


Section 18 requires that an application 


. for reference should be made within six 
weeks of the date of the award, made by 
the Collector, if the person making the ap- 
' plication. was present, or represented. before 
the Collector at the time when the award 


was made. That period expird on the: 


oth December rgzr. The Land Acquisi- 
fion Officer referred the matter to the 
Tribunal for decision, pointing out that the 
application of the 28th November 1971, 
whith was received’ on the next day, ‘could 
not be treated as an application for reference 
under sectiqn 18, and asked the Tribunal to 
determine (1) whether the suit was bar- 
red by time under section 18, clause 2, 
sub-clause (b) of the Land Acquisition Act, 
and (2) what was the amount of com- 
pensation that should be awarded. The 
Court below was of opinion that the ap- 
plication for reference was barred by time. 
“It is obvious that the Land Acquisition 
Officer never intended to waive the ques- 
tion -of limitation. "Under section 18 a re- 
ference can only be made -by a written 
application to the Collector requiring that 
the matter be referred for the determination 


of the Court. No such demand was made 


im the application of the 28th November 
i921. Ht - mentioned the grounds 
on which an objection was taken to the 
compensation awarded by the Land Acqui- 
Sition Officer and in substance asked him. 
either to jelease the property ‘in ques- 
tion or award proper compensation there- 
for or to'face a suit for a declaration in 


the: Civit, Court to have the said acquisi- 


tion -adjudged null and. void. * There was 
no written demand for a reference of the 


^. question of compensation to the Tribu- 


nal for decision. An application has now 
been made to have the application of the 
agth November 1921 amend.d; but the 
application was made to the Land Acqui- 
sition Officer in the proceeding then pending 
before him, and we have no authority to 
permit am.ndmentto be madein an applica- 
tion. made outside the present suit. 
Whether the Land Acquisition Officer can 
allow the application to be amended is a 
matter on which it is not necessary for us 


to express any opinion, Till such amend 


ment:is made, the objection of- limitation 
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must hold good, and the reference made 

by the Collector for the determination of ` 
that question cannot be sustained. As 
pointed out Inthe matter of the Land Ac- 
quisition Act (I), the conditions prescribed 
by section 18 of the Land Acquisition Act 
are the conditions to which the power of- 
the Collector to make the reference is sub- 
jéct and those conditions must be fulfilled 
before the Court,can have jurisdiction to 
entertain the reference. In Secretary of 
State for India v. Hakim (2) a vague peti- 
tion on an unstamped paper, which did 
not specify the field area, and was returned 
as being unstamped, and another sub- , 
sequently made asking the Collector to 
review his award and grant the petition- 


er further compensation were similarly >` 


held to be ineffective to justify a reference 
under that section. Section 29 of the In- 
dian Limitation Act (IX of 1908), as amended 
by Act X of 1922. lays down, that where 


-any special law prescribes for any, suit, . 
appeal or application a period of limita- 


tion different from the period prescribed 
therefor by the first Schedule, the pro~ 
visions of section 3 of that Act shall apply, 
as if such period were prescribed therefor 
in that Schedule. A waiver of the ques- 
tion of limitation is, therefore, no longer 
permissible. 
The appeal fails, and is dismissed with 
costs. j 
N. H. Appeal dismissed. 


(2 30 B. 275; 7 Bom. L. R. 697. 
2)'25 Ind. Cas. 448 ; 64 P. R. 10145 244 P. T. R 
1914 ; 158 P. W.R. 1914. 
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Brest APPEAL NO. 38 OF 1923. 
: . March 9, 1923: 
. Present -—Mr. Pipon, J. C. 
GHULAM HAIDAR—APPELLANT 
UEFSMS 
 EMPEROR-—RESPONDENT. 
‘Provincial Insolvency Act (V of 1920), ss. 69, 
- 90, 75—- Appeal from conviction under s, 69, whether 
` eieil or criminal. 
An appeal heard by the Judicial Commissioner 
under section 75 of the Provincial Insolvency 


Act, against. an order passed by a District: 


: Judge under section 69 of the Act is a first civil 
appeal heard in'the exercise of the civil jurisdic- 
tion of the Court. [p 139, col, 2.] - 

Chiranji Lal v. Emperor, 25 Ind. Cas. 986; 
12A.L.J.1105,36 4.576; 15 Cr.I.].658 (F. B.), 
Nagindas Bhukhandas v. Ghelabhai Gulabdas, 


56 Ind. Cas. 449; 22 Bom. L. R. 322; 44 B. 673° 


and Nawab v. Topan Ram, 35 Ind. Cas: 494; TIO 
P. R. 1916 Cr. ; 62 PIW.R. 1916; Cr. Do LR. 
. X916; 17 Cr. L. j. 318, referred to, 


Appeal from an. order of the District 


Judge, Peshawar, dated the 253th January. 


1923, _ whereby appellant was sentenced to 
two months’ rigorous imprisonment under 
section 69 of the Insolvency .Act No. V of 
. 1920 
Pandit’ Mul Chand, - R. 8; 
` Appellant. 
Mehta Mangal. Sarn, dor the Respondent. 
Mr. Krishna. Chandra, for the Appel- 
dnt tn ABpent NO. 39 of 1923. 


JUDGMENT.—This is an | appeal from 
the order of the District Judge, Peshawar, 
sentencing the appellant Ghulam Haidar, 
under section 69 of the Insolvency Act, 
V. of 1920, to two months’ rigorous imprison- 
ment for wilful failure to perform the duties 
imposed on an insolvent by section 22 of 
the Act: A preliminary question has been 

<“ raised as to whether thi; appeal should 
" be heard by this Court on the criminal or 
the. civil'side. Rai Sahib Pandit Mul Chand 
- for. the appellant argues that the appeal 
is a.civil one. The contrary view is sup- 
ported by the Public Prosecutor and also 
. by Mr. Krishna Chandra, Barrister, 
appearing for, an appellant in a similar 
appeal. There is not the least doubt that 
an appeal against an. order passed under 


for the 


-Seciion.43 of the Act JII of 1907, lay toa. 
. High Court in the exercise ofits civiljuris- | 


.Qiction.. Authorities for this yew, are 


9 


[4 


INDIAN: GASES; 


. das 
(3. It ds 


-is governed by section 75 ofthe Act. 


cad 


Chiranji Lal v. Emperor (x), (in which-a 
Full Bench of the Allahabad High Court 


"very definitely laid down that an appeal from 
. an order under section 43 was a civil appeal), 


Nagindas Bhukhandas v. .Ghelabhai Gulab- 
(2) and Nawab v. Tapan Ram 
argued that Act V of 1920 . 
does not materially alter the position. The 
procedure for the trial of cases under section 
69 of that Act is governed by section 70 


: which provides alternative proceedures. The 


Insolvency Court may. either take action 
itself in its capacity of.an Insolvency Court, 
or it may, under sub-section (5), make a 
complaint to the nearest Magistrate. Sub- 


. section (3) of section 70 lays down that the 


procedure to be followed iu the trial by the 
Insolvency Court shall be that prescribed 
for. the trial of warrant-cases by a Magistrate 
by Chapter XXI of Criminal Procedure Code. - 
Section 5 of the Act prescribes that the : 

Court, subject to the provisions of the Act, 
shall have the same powers and shall follow 
the same, procedure as it has and follows 
in the exercise of original jurisdiction, and 
tha. High Courts shall have the same powers 
and shal follow the same procedure as they 


.have and follow in. regard to civil suits. 


The words ''subject.to the provisions of 
this Act" are improtant, as it is argued 
on the other side that section 70 (3) of.the 


: Act. prescribes a special criminal. procedure 


for the hearing of cases under section 69. 
and that, therefore, this clause overrides 
the general principles given in seesion 5: As 
against this, it is contended by the learned 
Counsel for the appellant that section:70 (3) 
definitely refers to the procedure to befollow- 
ed by the Insolvency Court in hearing the 
original case, and that it does not in any 
way refer. to the procedure to be adopted 


. by an Appellate Court. There is consider- 


able force in, this contention. The appeal 
against an order passed under section, 20 
The 
course’ of appeal, as _prescribed by that 
section, is.exactly the same for proceedings 


^ 
^ " scu 


| under section 69 and purely civil proceedings 
who is. Y . as 


(zy 25 Ind. Cas. $35 12 A. T. T. itos: 46A. ds 
15 Cr. L.J. 658 (F. B.) 
a 56 Ind. Cas. 449; : 


Sayed Cas’. 494; 110 P. R. 1916 Ct; 62 "gi W. 
sR; S918. Cp 5145 Pole Ry 1916,17 Qr. : E. J. 3186, 


x i 


22 Bom, LR. 322; At, b. 
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sin insolvency. The orders appealable under 
: the provisions of section 75 (2) are enumerat- 
: ed in Schedule I of the Act. That Schedule 


. relates in all other cases to orders of a. 


f 


purely civil nature regarding ' questions 
' atising ih insolvency proceedings. It would 
. ' be extremely difficult to hold that the Legis- 

: lature intended to lump together in a single 
. schedule orders which were appealable on 
' the civil, and orders which were appealable 
' on the criminal side. Again, it is not con- 
tended by the Public Prosecutor that the 


. Course of appeal is other than that prescribed - 


. by section 75 of the Act. He takes up 
- the position that there has been a radical 
: alteration of the nature of penal proceedings 
' by the introduction of Act V of r920. He 
. would go sc far as to argue that section 47 
. of the old Act did not really create an offence 
. at-all, but merely conferred a certain sum- 
' mary jurisdiction which allowed a Court 
. to remand a- person to simple imprisonment, 
' and that no special procedure was prescribed. 
. He contends. that, when we find that the 
. new Act confers the. power of sentencing 
' to rigorous imprisonment and makes special 
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‘Appellate Court should act in its civil capa- 


City. Ihave already alluded to the fact that 
purely civil orders and orders passed under 
section 69 of the new Act are grouped to- 
getherin Schedule I. Again, the case seems 
to me very parallel to that of proceedings 
taken under section 480, Criminal Proce- 
dure Code. In such cases the appeal under 
section 486, Criminal Procedure Code, lies 
not to a Criminal Court but to whatever 


. Court the sentencing authority is subordi- 


nate. The position can best be seen by tak- 
iüg the case of Revenue Couits the Presi- 


“ding Officers of which have no criminal 


jurisdiction. In the case of a sentence 


‘passed for cortempt of Court by a Collector 
: the appeal would lie to the Revenue Com- 


missioner, who is an authority exercising 
no kind of criminal jurisdiction, IH ceu 


: only be assumed that in such a case the 


` provision fer the adoption of the procedure - 


. for the trial of warrant-cases under the 
Criminal Procedure Code, it must be as- 
sumed. that the Act; by its silence on the 

' subject ‘of the procedure to be adopted 

“by an Appellate Court, 
proceedings are criminal, throughout. Ido 


sustained. The word 


not think, however, that this view can be’ 
*' offence " actually - 


Revenue Commissioner would -hear and 
decide the appeal as a miscellaneous revenue 
appeal. His Court has no criminal side I 
may remark that, up to the present time, 
po ruling has been published by any High 
Court in India- dealing with the position 
created in this respect by the Insolvency 
Act, V of 1920. I must assume, therefore, 


'.that, for the North-West Frontier Province, 


an appeal heard by the Judicial Commis- 


- sioner under section 75 ofthe Act against 


implies that the - 


- occurs at the conclusion of section 43, and . 


Iam unable to see that any distinction 
-of this nature can be insisted upon. ‘The 
` acts which may give rise to penal proceedings 
' have been amplified and defined by the 
. new Áct'and the power of the Court has 
- been extended to the infliction of rigorous 
imprionment. It was only natural that, in 
such a case, the Court should also be directed 

‘to follow strictly the regular procedure 

for a criminal trial including the ‘framing 

of a regular charge. But if the Legislature 

‘had intended to imply that the Appellate 

`- Court should deal with an appeal in the 

exercise of its criminal and not of its civil 

‘jurisdiction, this would have been distinctly 
` stated. Such a statement was the more 

` necęssary in view of the fact that under 

Act III of 1907 there was in existence a 

eonseusus of rulings to the effect that the 


: appeal. 


an order passed by the District Judge under 
section 69 of the same is a first civil appeal 
heard in the exercise of the civil jurisdiction 
of the Court. 

I now turn to the merits of the present 
It is argued that the charge does 
not specifically mention the duties which. 


‘the appellant has failed to perform under 


section 22 of the Act. This does not appear 
to me material inasmuch as the charge 
also states that the appellant has “ wilfully 


.failed to deliver up possession of the sale- 


proceeds of the crop of Kharif 1921 and the 
actual crop of Rabi 1922 to the Official 
Receiver." Itis perfectly clear that the ap- 


` pellant insolvent was warned that he had 


‘of Rabi 1922. 
| perform either of these acts. 
“he eventually paid in Rs. 60 
-of the produce of Rabi 1922, but he .did.not 


to pay over to his creditors the amount 
realized by him for the crop of Kharif 1921, 
and that the Officia! Receiver was deputed 
to xeceive from the insolvent the actual crop 
The insolvent failed to 
It is true that 
on account 
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not represent the produce in question. 
Itis also clear from the file that the insolvent 
contumaciously obstructed the delivery of 
his income to the creditors. I see no reason 
to interfere with the orders passed by the 
District’ Judge, and, the sentence of two 
months’ rigorous imprisonment appears to 
me deserved. It was also argued that the 
appellant was of advanced age and bail was 
applied for for this reason. He stated in his 
application that he was 70 years of age 


but an enquiry from the Superintendent of - 


Jail showed that he was really about 55 
years of age. The. appellant appears to 
have made.a deliberate mis-statement on 
this point and the effect must tell against 
him in considering the equity of the sen- 
tence. I maintain the sentence passed 
ànd reject this appeal. 


“aE ; Appeal rejected. 


m 
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d ‘MADRAS HIGH COURT. 
Civan MISCELLANEOUS :PEMTION No. 316 
OF 1922. 
November 29, 1922. 

Present -—Mr. Justice Spencer and Mr. 
Justice Venkatasubba Rao. 
LAGADAPATI VENKATARANGABUSH- 

4 ANAM-—PETITIONER 
eM ats versus . 

KARELLA RAMASWAMY-—RESPONDENT. 


. Madras Agency Rules, rr. 8, 24, 25-—Order of 


Assistant Agent in execution — Appeal, whether 
lies— Remedy——Governiment of India Act (5 & 6 
"Geo. V, c. 61), s, 107— Powers of superintendence, 
‘when to be exercised. . 4 

An order of an Assistant Agent in execution 
proceedings is not a decree within the mea ing 
of the Agency Rules and no appeal liss therefrom 
to the Agency Commissioner. [p. 131, col. 2.]. 
| Sri Sri Sri Vihramadeo Maharajulam Garu v. 
Sri Neladevi Pattamadhadevi Garu, 26 M., 266, Laga- 
dapati Venkatanagabushanam v. Ovilapati Maha- 
laxmi, 42 Ind. Cas. 555; 41 M. 325; 34 M. L. J. 
524, Rani of Tuni v. Maharaja of Jeypore, 66 Ind. 
Cas. 115; 161. W. 8; 42 M. L. J. 487; 30 M. L. 
^. 339; (1922) M. W. N. 314; (1922) A. L R. 
© (M.) 271, followed. . 
he remedy in such a case is for tlie aggrieved 
party to move the Agency Commissioner under 
r. 25 of the Agency Rules to make a reference 
to the Government. [p. 133, col. 1.] | 

Semble.—The High Court will not, in the exercise 
of its power of- superintendence under section 
107 of the Government of India Act, interfere 
with an order of a lower Court when itis not mani- 
festky erroneous and unjust, [p. 232, eel. 1] 
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do so until October and that the sum did. 


‘Division, in E. P. No. 


, -ÍSI 


. Brindaban Chander Choubey v. Gour Cha; dra 
Ray, 56 Ind. Cas. 155; (1920) Pat. 56; 1 P. L. T. 
467, referred to. : rts tes 


` Petition, under section 107 of the Govern- 


ment of Inida Act, against the.order of the 
Court of the Assistant "Agent, Badraclielam 
a 35 of 1920 in Original 
Suit No. 12 of 1914. : E 
: Mr. A. Krişhnaswami Iyer, for the 
Petitioner. : v AA 2 
4 Dr.S. Swaminadhan, for the: Respond- 
eut. | ] : ; : 
. JUDGMENT, 
Spencer, J.—This is a petition under sec- 


.tion 107 of the Government of India Act 


requesting the High Court to interfere with 
an order passed in execution proceedings by 
the Assistant Agent, Badrachelam, directing 
a warrant to issue for the execution of 
adecree which the petitioner maintains to 
‘have been satisfied. . The petitioner first 
applied to the Court of the Agency. Commis- 
-sioner, but his appeal was returned. with 
the endorsement that no appeal lay ftom 
the Assistant Agent’s order. Under: rule 
XXXIV of the Agency Rules, the petitioner 
might have preferred a petition to Govern- 
ment against the Agency Cgmmissioner’s 
order, and if he had done so, and if the 
Government: thought fit, they would have 
referred the petition to this Court. Instead 


of adopting that course, he has invoked thé : 


High. Court's 
superintendence. Lr 

In my opinion, this is not a fit case for oug 
exercise of those powers for the following 
reasons. Rule VIII provides an appeal to tlie 
Court of the Agency Commissioner ‘dgain'st 
the decree of an Assistant Commissioner, 
The order of an Assistant Commissioner-in 
execution proceedings is nof a decree. Sy 
Svi Sri Virkamadeo Maharajulam Garu v. 
Sri Neladevi Patiamadhadevt Garu (1) and 
Lagadapati Venkatanagabushanam v. Ovila- 
pati Mahalaxmi (2)andthere is no provision 
in the Agency Rules for appeals against 
ordersp sed inexecution or iu mi.cellaneous 
proceedings, see the Rani of Tuni v. 
Maharaja of Jeypore (3). A remedy lics by 


extraordinary : "power of 


1) 26 M. 266. 
i 42 Ind. Cas. 555; 41 M. 325; 34 M. L. Jo 


24. 
2 6) .66 Ind. Cas. 115; 16: L. W. 8; 42 M. L. J. 
487; 30 M. L. T. 3393 (1922) M. W. N. 314; (1922) 
À. I. R, (M) 2: 1. ° 


xe 


Pa 


* 


‘missioner. See Maharaja of Jeypore v. Sri 
Niladevt Pattamahadevi.(4\. In that case 
there actually was an appeal fromthe Assist- 


ant Agent’s order ‘torthe Agent; , but the , 


decision is not an authority for the pro- 


'iposition that such an'appeallies. It may 
be that, when these rules were drawn up,- 


the. Governzüernt intentionally omitted to 
provide 'a right of appeal against ordets 
of .Assistant.. Commissioners in order 
to avoid encouraging. Ktigatidh.’ among 
he unsophisticated 
Jf it. was. an; unintentional oversight, 
it might berremedied by moving the Agency 
Commissioner | under rule XXV to make 


a reference to the Government as being a case 


not provided for by the Rules. In Pedda 
Vikrama Deo Garu v. Maharaja of Jevpore 
(5) an opinion. was expressed that the old 
‘rule 31 (now rule 24) was intended to pro- 
vide forcases for which. no provision had 
‘been made, including orders against which 
noappeal was provided. Itis unnecessaryf.to 


say more; seeing that the‘ petitioner beore 


has not agopted-éither of these courses. 
‘The Agency’ ‘Commissioner was strict- 
-ly-correct in observing that no appeal lay 
ito him, though it was unnecessary for him 


' torreturn the appeal tó the person present- 


ingit c. i 

. Where the record of a case before the Court 
4$ so' erroneous: as to manifestly amount 
toan injustice, the Patna High Court in 
Brindaban Chander Choubey-v. Gour Chandra 
Ray (6) thought fit to exercise the powers of 
superintendence vested in them -under 
séction 107 of the Government: of India Act. 
. The present is not. such an extreme case 
as to call for that unusual course. . The 
Assistant Agent ordered the issue of a 
-warrant, as the judgment-debtor’s statement 
disclosed no.valid reasons why it should. not 
.beissued. ‘The judgment-debtor’s statement 
contained an- allegation that he had paid 
-Rs.:4,052-2-0, which was all that was due 


under tlie decree in Original Suit. No.. 12° 
of. 1914. - i 


ee ae rai 
Qa Ve ar ge, dp St tg ME S 
4) 27M. 109; 13 M. Ie J, 15r, 05 
WE aeo. Sa i04 Be, We eon (tox) dv. 
$ m, 56 Ind. Cas. 155; (1920) Pat.. 56; 1P. TT. 
6n EC 
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“way of petition-under rile. XXIV. against 
the order in execution cf thbezAgency-Corit- 


Agency peoples.. 


MES 


t € an 


The statement was defective. in that it. 


‘did not give:reasons to show why he. was 
not ‘liable for interest . amgunting (to 


mm 


Rs. 1,899-14-0 "claimed. in, the’ decree- 


‘holder’s petition... N 
' It now appears that after the. money 
. was paid into Court; it-was prevented from 


being paid -out through an injunction ob- 


tained in another suit (Original Suit No. 23 
of 1918). "The, Assistant. Commissioner. did 
mot appreciate the fact that payment into 
Court was 4 good legal. discharge of the 
decree. If he thought that the judgment- 
„debtor was responsible for the decree-holder 
failing- to realise the fruits of his. decree 
-and to get interest on the money paid into 
.Court,his proceedings in allowing the decree- 
holder to claim intercst foi the period when 
the money lay in Court, may have been 


in’ accordance with the equities, of the : 


case. In any case, the. decrec-holder was 
entiled to recover the costs of the previous 
execution petition and the costs incurred 
in the High Court in the Civil Miscellaneous 
Petition on the decree of: the . Agent's 
Court. ~ : "P 

'The Assistant Agent's order should have 
dealt with the claims of the parties in the 
execution petition and should.have adj usted 
the equities. It did not do so, but. I am 


unable to treat it as manifestly erroneous . 


4 


or unjust. We must, therefore, decline to'. 


interfere and dismiss this petition with costs. 


*' Venkatásubba: Rao; J.—The,- Assistant 
Agent ‘of Bhadráchelam made" dm: oider 
allowing. execution. at -the-ipstànce of the 


plaintiff. The defendant filcd an appeal front. 


‘this’ ofder ‘to: the. Agency Commissioner, 
“and the latter returned the appeal memoran- 

dum stating that no appeal lay: to. his Court 
from otders- “made by ‘his subordinates 
in esecttion: The Agency, Commissioner 
.was tight in:the view that no appeal lay 
-to-his Court.. Where is-no. provision. in, the 
“Agency Rules for appeals against otders.in 


execution. “Rani: of Tumi v. Maharaja “of. 


Jeypore. (Zot sate Yun nos Rae ae s 
. Rules 8, 9, 13.and ty référ to “decrees and 
not to orders: passedtin &xecution-or other 


‘orders of a-miscellancous. character. ...-. : 
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that officer under rule:24. But under rule 25. 


the petitioner should have requested the 
“Agency ‘Commissioner to makea reference to 
the Goveramentas, in my opinion, the words 
“in all cases not. provided’ for by the rules" 
are enough to, cover a case of "this 
‘Kind. If “the order win “execution 


Self under rale 24, the aggrieved party 
may subiit a petitión to the Government 
‘who: may refer it to the High Court. It, 
therefore; follows that ordérs in execution 
or other orders of a’ miscellaneous charac- 
‘ter, if passed by an .Agency Commissioner, 


ate.not absolutely final, but they are liable. 


‘to be revised by the High’ Court under rule 
24. Can it be said that orders of his subordi- 
nates of a similar character “are "entirely 
immune from “interference by a “higher 
. authority ? In my opinion, rulê 2 5 provides 
the remedy, and the defendant was entitled 
‘to. ask the Agency. Commissioner to make 
a ‘reference to the Govérnmerit under. sule 25. 


-Asjuming, but not deciding, that the 


High Court can exércise its powers of süper- 
intendence to, revise an order so erfoneous 
as mani estly to amount to an injustice as 
"eld in. Brindaban Chander. : Choubey: v. 
Gour Chandra Ray (6), I. do not think 
that-a case has been made out for our in: 
terference "under that section. 

On the 7th August 1918 the deferidàrt 
filéda suit against the plaintiffand made an 
application fof the issue of a temporary 
- injunction to restrain the.plaintiff from 
executing ‘the decree in question, „and, on 
“the 19th August the Assistant Agent passed 


' àn-order in the following terms:—""Thein- . E 


junction sought for will be issued if defen- 
dant pays money into Court. Fifteen days" 
timc for payment." ‘Having obtained 
-this order, the defendant paid into Court 
the full amount of the decree on the 24th 
August 1918. On thé 5rd September 1918 
. he applied that the plaintiff should be res- 
trained from receiving the amount that had: 
been paid into Court “and on the same date 
à temporary. injunction. was accordingly 
| issued pending the disposal of the suit in- 
stituted by the. defendant, The temporary 


Ánjtinction, was dissolved in x9:0 when the. 


suit filed by the defendant’ was finally dis- 
nussed. | The defendant's present contention 
isthat- he? is” not, liable "to; pay “interest 
„OÑ: the. Moore: :Amount. sirom. the’ date; Te 
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The summary 


;defendant resttdining ' the 


, City of 


133. 


N 


paid it into “Court, : “The. plaintiffs S, coteu 
tioi, on; “the: ‘other’ Hand, is that the’ defend- 
ant made the ‘paymentiafter ‘having first 
obtained the order dated toth August “which 


“practically operated to prevent the é plaintiff 
- from 
is: one ~- 
made by ‘the Agency’ Commissioner him- 


withdrawing thè- amount. tiom 
Court -and that à ‘payment - | made- 
Such circumstances 15 ‘not -a salid 
‘payment, . Ft must “be _ohseived .- that. 
-the defendant did -not "put forward his 
case properly before the Assistant. Agent, who - 
‘was not “in a position in consequence to 
“direct. his mind to the appropsiéte issue 
‘which these rivalcontentions would ‘raise. 
disposal of the Assistant 
Avent may be accounted.fór by this ‘fact. 
‘But, apart from the manne: in which it bas 
"bear disposed of, I ain not prepared to say 
that thé -order is manifestly unjust. Th 
amount throughout layiin Court:and carried 
no interest. ‘The defendant’s suithaving een 
utimately dismissed it must ‘be a, ,Sümed 
that he was accountable: io ‘damages 
to- „the ` plaintiff" in^ respeet of * the 
"teniporary - injunctión - obtained : by. the 
pláiutift - rom 
da moita, ME "Rr 


witlidrawing- * the - 


‘proceeding properly instituted, the ‘plaintiff 


‘would probably - be entitled to damages 
and the measure of, damages ‘would be the 
interest which he iost ; and in this view. the 


‘order of the: ‘Assistant Agent’ is equitable: 


I, therefore, agree that this petition should 
be dismissed with costs. 
v. N. V. Petition dismissed. 
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BOMBAY HIGH ‘COURT; , : 
“Crew, EXTRAOEDINARY APPLICATION. No. 
, 70.0P X923. TERME! "^ 
"March 28, 1023. d 
Present -—Six Norman Macleod, Et. * 
, Chief. Justice, and Mr. ‘Justice ‘Cramp, 
Mr. R. S$. NAVALĶAR—PEMIONER ` 
. versus. 
Mrs. ‘SAROJINI ‘NAIDU: AND ANOTHER : 
. . OmroNENTS. - : 


City. of Bombay Municipal. Act (171 of. 1888), 
s. 33 Civil Procedura “Code (Act Vof X908), s.- 115 


C Brection petition, disposal of, by Chief Judge; 


Bombay. Small, Cause < GCouyt— Revision. 

‘Te Chief Judge of the :Court;of Small Causes 
at Bombay, acting. under section :33..0f the 
Bombay Municipal Act, is ;a spersona 
Court ' _subordinate . to 


designata, and mot. 
“Senge the Es 


the., High, Court, 


tee Date OO 


rig 
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Court . has ,no ^ firisdictión, "under ` 'séction 
'115 of ‘the Civil Procedure Code, to interfere 
with the decision of such Judge on an Election 
Petition under that section. 

Application praying for reversal of an 
order of the Election Court in the Court of 
Small Causes at Bombay, in Municipal 
Appeal No. M/4 of 1923. 

Mr. Navalkar, (Petitioner) in p. rson. 


| Mr. Baliadurjee (with him Mr. Patel and . 


Mr. S. Y. Abhyankar for Mr. W. B. 
Pradhan), for Opponent No. 1.—1 want to 
raise a preliminary objection. The High{Court 
has no jurisdictionto hear any revision appli- 
cation against the decision of the Chicf 
Judge of the Small Cause Court, as the 
Xecision is conclusive. under section 33, 
clause (3) of the City of Bombay Munici- 
"pal Act, The Chief Judge acting .undei 
the section is the persona. designata and 
nota Court subordinate to the High Court. 
There are a number of decisions which has 
settied the poiut, though the majority of 
them are under the District Municipal Act. 
The decisions in Balaji Sakharam Gurav 
v. Merwanji  Nowroji. Antia (1); and 
‘Bhaishankarev. Municipal Corporation of 
‘Bombay (a) have laid down that the Judge 
. acting under the District Municipal Act is 
not a Court subordinate to the High Court, 

{Macleod, C.' J.—Is.the wording of. seci 
tion 29 of the District Municipal Act 
similar to section .33 of the Bombay City 
Municipal Act ? ] 

The observations of Jenkins, C. A -at page 
609 of 31 Bombay [Bhaishankar v.M: unicipal 
Corporation of Bombay `(2)] are exactly in 
point, This Court has, therefore, no jurisdic- 
tion to revise the order of the Chicl Judge. 
The case in-  CluÁilal. Virchand v. Ah- 
medabad Municipality (3) - establishes the 
same proposition. : 

(Macleod, C.J.—There i isno decision'on the 
a under the City of BomBay Municipal 

ct]l- - 

Mr. Bahadurjee.. En ‘my | Lond, only a 
referente. is made to section- 33 in Bhai- 
shankar v. Municipal Corporation of Bom- 
bay (2). - My Lord, the case in Vijiara- 
ghàváiu Pildi vE: imnperor, (4) lays down that 
thé Présidency Magistrate is noi a Court 
subordinate - to. ‘the High "Coürt for ‘the 

(I) '2r.B. 279;11 Ind. Dec, (N. 8$.) 189. -< : 

' (2) 91 B. 60409 Bom. L, R. 417. > ! 

(3) x2 Ind. Cas. 540; 36 B. 47; 13 Bom. L. Ege. i 
R e 25 Ind. Cas. 345; 36 M. 581; 16 Me k. Ty 
128; 27 M. L. J. 227; 15 x. I. J. 895. 
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"proa 


puipos:s of certain sections ol the Madras 


Cicy Municipal Act. Chwnüal Virchand 
v. Ahmedabad Municipality (3) a case 


-under section 22 cf the District Municipal 


Act lays down ‘the same proposition. | 

The ‘petitioners’ application is under 
&ctons rr5 and r5r, of the. Civil 
Procedure Code. Neither of the sections 
apples to the, present case, ‘the decision 
of the Chief Judge is not a decision of a 


‘Court, and as such it cannot be called in 
question by the High Court. 


Mr. Navalkarin reply. —The City of Bon; 


'bay Municipal Act has a history and growth 


of ‘itself. The Parliament had conferred 
certain rights on the City as a result'ofwhich | 
the Acts of 1884 and 1888 and subsequent 
amendments were passed. The District 
Municipal Act cannot, therefore, -be locked 


‘to from the same standpoint. Unless both 


‘the Acts are shown to be strictly analogous, 
the decisions under section 22 of the Dis- 
‘trict Municipal Act cannot be taken as à 
guidé to interpret section 33 of the City 
‘of Bombay Municipal Act, ‘The point to be’ 
‘decided is whether a persona designalà 
in a Pr M) ‘Act’ of the Legislature 
is be ‘deemed a ‘legal. Tribunal 
pre to all the nd of the Judicial 
Court. ` The point: considered in 
Balakrishna Udayar -v. Pamei Aiyar 
(3). Their Lordships of the Privy Council 
have laid'down the law on the subject at 
page 722 of 19 Bombay -Law Reporter: 
[Batakrishna Ndayar v. V:udeva Aty.v (5).J 

[Macleod, ©. ¥—Your whole- argument 
is that the Chic? Judge excrcisiug the powers 
under the City of Bombay Municipal act is 
subordinate to thé High Court.] i 

Messrs. Crawford, Bayizy & Co. for Oppo- 
nent Ne. 2. 

'JUDGMENT.—This application puports 
to be made under sections 115 and rer 
òf the Civil Procedure Code in. the follow 
ing citeumstanecs:[— . ` 

The petitioner and ag No. 1 weré 
candidates in the Bhuleshwar- (C) Ward, 
Municipal General Election held on the 
29th January 1923 with r5 others for 16 
seats. The petitioner asa result of the poll 
was not electéd, and ‘he then filed an Elcc- 

(5) 40 Ind, Cas. 650; 19 Bom. L. R. 715; 44. 
I. À. 261; 15 A. L. J. 645; - P. L. W. 101; 33 M. 
L.J. 69726 C. L.J.143; (19 15) M. W. N. 628; 40M. 
793; 6 L. W. $01; 22.C. W. N. so; 11 Bur, L. T; 
48 (P.C). : 
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tion.Petition under section 33 of the Bom- 
bay City Municipal Act (III of 1888). 

Under section 33 (r)if the qualification 
of any person declared to be clected for 
being a Councillor is disputed, or if the 
validity of any  clection is questioned 
whether by reason of the improper 
Tejection by the Commissioner of a nomi- 
uation or of the improper reception or 
tefusal of a vote, or for any other cause, 
any person enrolled in the Municipal clec- 
tion roll may, at any time, within 15 days 
after the result of the election has 
been declared, apply to the Chief Judge 
of .the Small Cause Court. Sub-section 
(2) section 33 directs what the Chief Judge 
after making such inquiry as. he deems 
necessary, may decide. Under sub-section 
(3) the said Chief Judge’s order shall be 
conclusive, ' 

On the 7th March the Chief Judge delivered 
judgment in the matter of the petitioner's 
application and dismissed it with costs: 

The petitioner applics to this Court on 
the grounds viz: (r) that the Election 
Court acted with material irregularity in 
various ways; 

(2) that the Court declined to exercise 
the jurisdiction vested in it under section 
33 of the Bombay City Municipal Act; and 
: (3) that it erred in trying the 
petition summarily wothout framing any 
issues as requested inorder to prevent any 
miscarriage of justice. m 

We admitted the petition-in order that 
this matter might be argued as there is ne 
direct authority on the question. - 

Section 151, Civil Procedure Code, may be 
easily ruled out as it is clear that the re- 
lief which is asked for by the petitioner 
cannot be granted under that section. 

Then under section 115 the High Court 
may call for the record of any case which 
has been decided by any Court subordi- 
nate to such High Court and in which no 
appeal lies thereto. The real question is 
whether the Chicf Judge in the Small Cause 
Court, acting under the powers granted him 
by section 33 of the Bombay City Munici- 
pal Act, III of 1888, is a Court subordi- 
nate to this Court, so that if a case is made 
out for our interferonce within the powers 
granted to us by saction 115, Civil Procedure 
Cod», we may make such order as we may 
think fit. 
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A similar question arose in Balaji Sakha- : 
ram Gurav v. Merwanji Newroji Antia 
(I) where it was held that a District Judge . 
acting under scction23 of the Bombay 


District Municipal Act, Amendment Act (II 


of 1884), was not a Court within the mean- 
ing of the word in section 622 of the Civil 
Procedure Code (Act XIV of 1882), 


and that the High Court had no 
jurisdiction to revise his orders 
refusing to set aside an election, nor 


could itinterfere with an order made by 
him that the applicant should pay the costs 
incurred. by the opponent. Section 
23 of the Disrict Municipal Act is practi-. 
cally identical in terms, apart from certain 
immaterial differences with section 33 of 
the Bombay City Municipal Act. It runs 
as follows: — 

“If the validity of an election of a Muni-. 
cipal Comm ssioner is brought in question 
by any person qualified either to be elect-- 
ed or to vote at the election to which such. 
question refers, such person may, at any. 
time within ro days ater the date of the de-. 
claration of the result of the election, apply. 
to the District Judge of the District within. 
which the election has been or should have- 
been held. The District Jduge may, after, 
such inquiry as he deems necessary, pass 
an order for confirming or amending the. 
declared result of the election, or for setting 
the election aside. For the purposes of the- 
said inquiry the District Judge niay exer, 
cise any. of the powers of a Civil Cout, 
and his decision shall be conclusive.” The. 
Chief Justice in delivering the judgment 
said;— , 

“We are, of opinion that a District 
Judge acting under section 23 of the 
Bombay District Municipal Act Amendment. 


Act 1884, is not a Cout within the 
meaning of the word in  soction 
622, Civil Procedure Code (Act XIV 


of 1882), and that this Court has ne juris- 
diction to revise his order refusing-to set. 
aside an election..... For the same reason. 
we cannot interfere with the order he has 
made that, the 
actual costs incurred by the opponent, The, 
Circular Order referred to deals only with ` 
District Courts, Courts of Small Causes,Suk- 
ordinate Courts, and Mamlatdar's Courts. 
The District Judge in the present tase is 
neither of these, and the order can have no, 


j 


applicant shall pay the. `` 
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@ pplication to him. He is merely a- perso. 
na designata, and if he has jurisdiction at 
ali to award costs, there is nothing to pre- 
vent him from awatding them on the scale 
he has adopted.”’ 

We may refer to another decision in 
Bhaishankar v. Mitnicipal Corporation of 
Bombay (2). That was a suit filed by the 
plaintiff under section 33 of the City of Bom- 
bay Municipal Act against the Municipal 

. Commissioner of Bombay to have it de- 
clared that the General Election of Council- 
lors:by the Judtices on the 21st February 
r907 was invalid and toset aside the said 
election altogether. It was held that the 
High Court'had no jurisdiction to -enter- 
tain, such a suit. The Chief Justice said:— 

"But under section 33 the Chief Judge 
has jurisdiction to determine the: validity 
of a contested election, and so he is the 
Tribunal appointed by the Act for that pur- 
pose. But where a: Special Tribunal, out 
of the ordinary course, is appoinied by en 
Act to determine questions as to rights 
which are the creation of.that Act, then, 
except so far as otherwise expressly provided 
or necessarily implied, that Tribunal's ju- 


risdiction to «determine those questions is. 


-exclusive.,.....Here, not only is the Chief 

Judge appointed the Tribunal, but it also is 
expressly provided that his order shall 
be conclusive, and that every election 
not called in question in accordance with 
the provisions of section 33 ‘shall be deemed 
to have been to all intents and purposes a 
good and valid election," 

The point now in issue didnot, therefore, 
arise in that case, but the decision cannot 
be said in any way to assisst the petition- 
er in showing that it was considered by the 
Chief Justice that the Chief Judge of the 

: Small Cause Court, acting as a Special Tri- 
bunal under the City of Bombay Munici- 
pal Act, was a Court subordinate to the 
High Court. It seems to us that there is on 
reason whatever for differing from the de- 
cision in Balaji Sakharam Guravv. Merwan- 
ji Nowroji Antia (Y) as we thinkthere is no 
distinction between the provisions of section 
'23 of the District Municipal Act and section 

3 of the ‘Bombay City Municipal Act with 
regard to this particular point, whether or 
not "the Chief Judge acting under section 
3 is a persona designata or a Court sub- 
oidinate-to the High Court, In our opinion, 
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therefore, we have no power to intérfere 
with the decision of the Chief Judge in this 
case and the Rule should be - discharged 
with costs, ; 

wW. C.A. & N. H. Rule discharged, 
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LAHORE HIGH COURT. 
SECOND Crvi, APPEAL NO. 1931 OF 1922. 
February 10, 1923. 

Present -—Mr. Justice Moti Sagar. 
Musammat HALIMAN AND ANOTHER— 
PLAINTIFFS— APPELLANTS 

VEYSUS TNR. í 
NUR MUHAMMAD KHAN-—DEFENDANT 
—RESPONDENT. : 

Civil Procedure Code (Act V of x9o8),s. 151, 
O. XLI, v. 20— Appeal— Court, power of, to add 
Stranger as  pariy— Inherent power, when ‘io be 
exercised. 

The powers of an Appellate Court to implead 
parties to an appeal are circumsctibed by the 
provisions of r. 20 of O, XLI of the Civil Procedure 
Code, and it is only in exceptional circumstances 
that the inherent powers of the Court under section 
151 of the Code should be invoked. [p. 137, col. 1.] 

Under O. XLI, r. 20 of the Civil Procedure Code, 
an Appellate Court has power to implead only 
such persons as parties to the appeal as were 
parties in the Trial Court and were not made 
parties to the appeal, but not those who are 
complete strangers to the suit. [p. 137, col. x.) 

Mihin Lal v. Imtiaz Ali, 18 A. 332 at p. 3333 
A. W. N, (1896) 91; 8 Ind. Dec. (N. $.) 927, relied 
on. 

Hemanigins Debi v. Haridas Banerjee, 46 Ind. 
Cas. 398; 3 P. L. J. 409; (1918) Pat. 276; 5 P. L. 
W., 216, distinguished, 


. Second appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated 
the roth April 1922; affirming that of the 
Additional Munsif, First Class, Dera Ghazi 
Khan, dated the 20th December 1921, 

Mr. Mukand Lal Puri, for the Appel- 
lants. bata oe 

Sheikh Muhammad Iftikhar Ali, for the 
Respondent. 


JUDGMENT.—The plaintiff, who is a 
nephew of the defendant, brought this 
suit for exclusive possession of one-half 
share in the house in dispute by partition. 
The defendant pleaded*that a partition had 
already taken place and that the parties 
had been in separate’ possession of their 
shares for more than forty years. It was 
urged that, in these circumstances, the 
plaintiff was not entitled to maintain the 
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"Suit. The first .Court gave effect to, this 
‘plea, and dismissed the plaintiffs’ suit; -. 

. On appeal before the learned District 
‘Judge one Musanvmat Haliman, a sister of 
the plaintiff, came ‘forward alleging- that 
she was a co-sharer in-the propegty and 
applied that she should be ipla id as a 
“party and that.the case should be re-heard 
in her presence. On the roth of `. April 
1922 the learned District Judge passed an 
order to the effect that: Musammat Haliman 
should -þe impleaded as an appellant and 
after hearing arguments of both parties 
proceeded -to judgment the same day: 
The, Judge found on all the issues in favour 
tof the ‘defendant and, agreeing with the 
findings of the. Trial Court, dismissed the 
appeal. 

Against this decisio a saga appeal 
has. beet preferred: to this Court and it has 
‘been. contended on .behelf of Musammat 
-Haliman by Mr. Mukand Lal Puri that the 
-coursesadopted by the learned District Judge 
was,most prejudicial to-his-client; and that 
she should either not have; beex inipleaded 
as a party to.the appeal or, if impleeded, 
she should have been given an opportunity 
to prove her case.: Reliance is placed ‘oh 
Mihin Lal v. Imtiaz Ali (x), which certainly 
supports the learned Counsel.in the conten- 
‘tion raised ‘by him. In my.opinion, it was 
‘most improper to implead Musammat Hali- 
man as a party to the appeal. She was 
not a party in the Trial Court and was an 
‘entire’ Stranger to the suit. Under O. XLI, 
1. 20, Civil Procedure Code, ‘an Appellate 
‘Court has power to implead only such 
persons ' as parties to the áppeal'as were 
parties in the TrialCourt and were not made 
“parties , fo the appeal but not those who 
‘are “complete strangers to the suit. Mr. 
Mukand Lal Puri relies upon Hemanigini 
Debi v. Haridas Banerjee (2), in support of 
his contention that an -Appellate Court 
has the power to add. as- parties even such 
persons -as were not parties in the ‘first 
Court and also. rélies: upon’ the inherent 
powers "which a ‘Court - possesses . under 
section £51, Civil Procedure ‘Code, to make 
such orders as may te: necessary for the 
ends: of justite. .I. am unable to agree 

I) 18 A... 332 at 
à B. Dees is) ee d W. N. (1896): 9n 

2 n as. ub 
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with him in this contention. The powers 
of a Court to.implead -parties. are clearly 
circumscribed by, O. XLI, r.20, and it is 
only .in exceptional circumstances’ that the 
inhéreint powers under section 151 could be- 
invoked. I do not find any exceptional 
circumstance in the present case which 
could have justified” ‘the Court below to 
take action under section 151, Civil. Proce dure 
Code. - The authority relied: on is: ‘also not. 
applicable, inasmuch as im that’ ‘case “the 
dispute related to the Probate: of a Will, 
and it has been repeatedly held that the 
mere possibility of an interest in such a 
case is sufficient to entitle a person to become 
a party to the probate proceedings. I, 
therefore, hold that the impleadment of 
Musammat Waliman as a party to the 
appeal in this case was not quite proper 
and that her name should now be removed 
from the record altogether. She will, of 
course, not be affected by any findings 
that will be given in this case. There is 
nothing in the appeal of the other appellant, 
and I dismiss it with costs, but so far as 
Musammat Haliman is concerned the appeal 
will be accepted to the extent that her 
name will be removed from the record. . 


“Z. E. Appeal partly accepted. 


NAGPUR JUDICIAL COMMISSIONER'S: 
‘COURT. >`, ua 
SECOND CIVIL APPEAL NO. 461 OF 1920. 
November 8, rger. 
Present-—Mr. Hallifax, A. J. C., 
.RAMRATAN-— DEFENDANT APPEL, ANT. 


"Uersus 
.SHIODA'TTARAI—PLAINTIFF— 2 
RESPONDENT. ; 


^ Acquiescence— Encraochment - on land of. another 
“Standing. by— Acquiescence, whether guestion of 


fact. - 


It is well established lawin ‘England that if -a 
stranger builds on the land ‘of another, although 
- his own, the owner is entitled to 
récóver the land with the building on it unless there ' 
‘are special circumstances amounting to a standing 
by so as toinduce the belief that the owner intended 
to forego hisright or to acquiescence in the build- 
ing on his land. ‘This is also the law in India, with 
the exception that the patty building on the land óf 
another is allones to remove the bulek, fp. 1 38, 
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Premji J ivan Bhate v. Haji Cassum Juma Khan, 20 
B. 298; 10 Ind. Dec. (N. $.).758, Ramsden v. Dyson, 
(1866), H. L. 129 at p. 170; 12 Jur. (N. $.) 506; 14 W. 
R. 926, Plimmer v. Wellington Corporation, (1884) 
9 App. Cas. 699 at p 710; 53 L.J. P. C. 104; 51 L. 
1,.475; 49].P. 116, Daštairaya v. Skridhar, (1892) 
P. Y. 348, relied on. 

It has to be decided in each case whether the 


special circumstances of that case do or do not. 


ámount to such standing by. [p. 138, col. 2.] 

Acquiescence is not a question of fact, but of legal 
inference from the facts found, [p. 139, col. z.] 

Narayan v. Bhalagir, 6 B. H. C, R. 80, relied on. 

Appeal from a decree of the Additional 

District Judge, Raipur, in Civil Appeal No. 
8 of 1920; dated 26th of 1920. i 

Mr. J. C. Ghosh, for the Appellant. 

Sir B. K. Bose, Messrs. V. Bose and P. N. 
Rudra, for the. Respondent. 

JUDGMENT. —The appellate judgment 
of ‘the learned Additional District Judge is 
very far from satisfactory in many respects, 
but it is entirely vitiated by a complete 
failure to distinguish between express con- 
sent and implied consent or acquiescence. 
The actual facts found proved are these, 
Not later than 1912 the defendant began 

'to build a substantial house om a plot of 
land in the abadi of the town of Raipur 
of Which the plaintiff is malguzar. ‘The 
malguzar is bound to give permission to a 
tenant to build on a suitable site in the 
abadi and, ordinarily, especially in a large 
town like Raipur, does give such permission 
to persons who are not tenants, with or 
without payment. There was no building 
on; this plot at the time, but there had been 
one not long before. (The defendant alleged 
that he bought the right to occupy the site 
from the previous occupant, but this allega- 
tion has been held not proved. The finding 
in both the lower Courts appears to rest 
on a misunderstanding of the facts and 
pleadings, but is really of no consequence, 
and it may be taken that the defendant 
took possession of a vacant house site.) 
‘Soon after he started building, the plaintiff's 

` agent Kamta Prasad (P. W. No.2) told him 
not to build on that site. He replied that 
he would go and see the plaintiff and settle 

. the matter with him.. Kamta Prasad re- 
ported the matter to the plaintiff who took 
no further action in the matter till he 
‘launched this: suit: in 1919 seven years 
later. 


2. Ig this Court the learned Counsel 


“for the plaintiff, who is respondent here, 
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cited Uda Begam v. Inam-ud-din a) Nanni” 
hal Bhagat v. Rameshar Bhagat (2); Bent 
Ram v. Kundan Lal (3); Dharma Das Kundu 
v. Amulyadhan Kundu (4) and Premji 
Jivan Bhate v. Haji Cassum Juma Ahmed 
(5). In the last mentioned case Sargent, 
C.J., said: “It is well established law in 
England that if a stranger builds on the 
land of another, although believing it to be 
his own, the owner is entitled to recover 
the land with the building on it, 
unless there are ‘special circumstances 
amounting to a standing by so as 
to induce the belief that the owner 
intended to forego his right or to an 
acquiescence in his building on the land 
Ramsden v. Dyson (6); - Plimmer v. 
Wellington Corporation (7), and see Datta- 
traya v. Shridhar (8). This is also the law 
in India, with the exception that the party 
building on the land of another is allowed 
to remove the building: Narayan v. Bhola- 
gir (9)." The effect of all the other rulings 
cited is, that it has to be decided in each 
case whether the special circumstances 
of that case do or do not amount to such 
astanding by as that of which the learned 
es Justice speaks in this passage quoted 

above. i 


3. In Beni Ram v. Kundan Lal (3) it 
was argued before the Privy Council that 
the finding of fact of the Courts below in 
respect of acquiescence was final and could 
hot be disturbed. Their Lordships said: 
“The argument was palpably erroneous. 
Their Lordships were bound by, and have 
accepted as final, the findings of the Sub- 
ordinate Judge of Aligarh upon the facts 
from which acquiescence might or might 
not beinferred. But acquiescence is not, E 


(3 16 4. 82 ; 1 Ind. Dec. (8.8) 7 
16 A. 3281 A. W.N. (1894), AS 8 Ind. Deci 
(N. 8.) 214. 

(3) ar A, 496; I Bom. L. R. 400; 3C. wW. N. m 
26 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec. (N. s.) 
1022 (P. C.). 

(4) 33 C. 1119; 10 C. W, N. 765: sc L. J. 616. 

(5) 20 B. 298; ro Ind, Dec. (N. s.) 758 

(6) (1866) x H. ^n 129 at p. 170; 12 “Jur, (N. s) 
7506; 14 W. R. 926 ; 

(7) (1884) 9 App. Cas. 699 at p- 7705.53 Te J. P, 


C. 104; 51 L. T. 475; 49 J. P 
2 (1892) P. J. 348. 
(06 B. HL, C. R. Bo. «5 c osos ones 
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question of fact, but of legal inference from 
the facts found; and upon it the judgments 
“of the Appellate Courts are not final.” Pro- 
ceeding on the lines here laid down, I have 
"nó hesitation in saying that, from the facts 
set out above, no inference is possible but 
that the 
the defendant to believe that he might build 
on the site without any interference by the 
plaintiff or any fear of the plaintif ever 
attempting to-evict him, and on the same 
terms as all the other bolders of sites iu 
the abadi. In this view, the plaiutiff’s 
“suit must te dismiss:d under section 60 
of the Easements Act. ‘The decree of the 
lower Appellate Court is accordingly set 
aside. In lieu thereof a decree will issue 
dismissing the plaintiff's suit and ordering 
him to pay all the costs of the defendant 
in all threc Courts. 


N.K. Order accordingly. 





' 


i MADRAS HIGH COURT. 
‘Seconp Civi, APPEAL No. 1632 OF 1920. 
$ November 15, 1922. Poy 
Present:— Sir Walter Schwabe, Kr., 

* Chief Justice, and Mr. Justice Wallace. 
THURUTHEELAKATH THOTTI- 
NAKKARA PUTHIA-PURAYII, 

KUNHI KUTTIALI, KARNAVAN AND 
MANAGER OF THE TAVAZHI TARWAD 
AND MAIN TARWAD AND OTHERS— 
—DEFENDANT No. 6 & LEGAL, REPRESEN- 
' pATIVES OF 3RD & 81H DEFENDANTS— 
APPELLANTS 
Versus . 
THARAVIL PEETIKAYII, 
KUNHAMMAD AND ANOTHER-— 

— PLAINTIFF AND LEGAL REPRESENTATIVE 

OF 2ND DE*ENDANT—RESPONDENTS. 
Limita ion Act (IX of 1908), s. 4—Dismissal 
oj suit for non-joinder of necessary  parties— 

- Exclusion of period of litigation. d . 

Some of the trustees of & mosque sued for the 
` appointinent of a Receiver for the properties be- 
longing to the mosque and for tbe.removal of 


plaintiff intentionelly induced . 


the manager who, it was alleged, was indebted 


in a large sum to the mosque. The manager 
disputed plaintiffs’ right to sue and claimed. that 
the mosque was indebted to him. Issues were 
framed as to this liability and the Court found 
that a certain sum of money was owing by the 
mosque to the manager. A Receiver was appointed 
and was directed to settle accounts with the mana- 
ger who wasthereafter paid a portion of the amount 
found due. On appeal, however, the plaintiff's 
suit was dismissed on the ground that some of, 
-the trustees alone were not competent to sue, 
In a subsequent suit by the manager for 
recovery ofthe amount due to him from the 
"mosque. S f 

. Held, that during the whole period of the pre- 
vious litigation in the Court of first instance 
and in appeal, the plaintiff was bona fide litigating 
his rights and thatthat period must, under section 
14, of the Limitation Act be excluded from the 
period of limitation prescribed for the suit, 
[p. 141, col. 1.] D z 

The interpretation to be put upon section 14 
of the Limitation Act must be a wide one , the prin- 
ciple being that limitation would remain in.sus- 
pense while a plaintiff is bona fide litigating | 
-his rights in a Court of Justice. [p. 140, col, 2.] 

Nrityamoni Dassi v. Lakhan .Chunder Sen, 
33 Ind. Cas. 452; 30 M. L. J. 529 at p. 541; 20 - 
C. W. N. 522; (1916) 3 M. W. N. 332; 31. W. 471; 
"18 Bom. L. R. 418; 24 C. 1. J. 12; 20 M... L. T. 10; 
43 C. 660 (P. C.), relied .on. 

Per Wallace, J.—The dismissal of a suit on 
the ground of non-joinder of nedessary parties 
isadismissalforacauseofalikénature with defect 
of jurisdiction within the meaning of section 14 
of the Limitation Act. [p. 141, col. 2.) . 

Second' appeal againstthe decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in, Appeal Suit No. 392 of 
1918, preferred against the decree of the 
Court of. the District Munsif, Cannanore, 
in Original Suit No. 133 of 1616. 


Mr. C. Madhavan Nair (Government 
Pleader), for the Appellants. 
. Dr. S. Swaminathan, Messrs. K. P. M. 
Menon, K. P. Abdulla Kutti and B. Poker, 
for the Respondents. ; 


; f , JUDGMENT, 
. Schwabe, C. J.—This case raises a rather 


. difficult point under the Limitation Act. 


The facts are these: The plaintiff was a 
manager of a mosque. The defendants are 
the trustees of that mosqüe. Some years 
ago, disputes arose among the trustees inter 
se and between some at any rate of the 
trustees and the plaintiff. Those disputes 
culminated in a suit, Original Suit No. 
579' of 1910, before the District Munsif of 
Cannanore., The suit was by some of the . 
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trustees for’ thé: appointment. -of -a 
Receiver tothe property of the mosque and 
for the removal of the present ‘plaintiff, 
. who; they - alleged, was- indebted.in a sum 
of Rs. 1,000 to them. The present plaintiff, 
then the first defendant in that suit, -put 
in à written statement in which-he disputed 
the right ofthe then plaintiffs to bring the 


action ‘objected strongly to a Receiver being | 


appointed, and incidentally alleged that, so 
far from being indebted to the mosque, the 
mosque was heavily indebted to him. 
Issues were framed and one of the issues 
No. 3 was, “ Is the first defendant indebted 
to the-mosque or vice versa? In how much ?” 
Another issue (No.-5) was, “If the mosque 
is foundindebted to the first defendant, has 
the ist defendant not to be paid the amoutit 
due to him before hisremoval? What arrange- 
ment. may -be made for his removal, if 
„at all, in the case?" That issue, apparently 
putuponthe. tecord upon the. invitation 
. of the present appellants, though presumably 

asserted to. -by the "present first: resporid- 
ent-(plaintift), was yety fully inquired’ into 
by the District Munsif and at his direction, 
Commissionegs weré ‘appointed specially to 
investigate that matter with the'result that 
it was found by the District Munsif that 
there was. a sum of. Rs. 3,302 due and 
owing by the mosque to.the present plaint- 
if. He appointed a Receiver and removed 
the present plaintiff from his position 
although he held that hé had not been 
guilty of any misconduct and that the 
trustees were not unanimous in desiring 
his removal, and he directed that the 
Receiver should take steps, to have all 
claims of the present: plaintiff settled as 
soon as may be possible. After that decree 
the Receiver took possession andin pursu- 
ance of the decree, paid to the present plain- 
tiff aconsiderable part of theamount which 
had been found to be due to him. An appeal 
was taken from the District Munsif's dec- 
ree'to the Subordinate Judge and before 
him the pointsargued were, first, whether 
the suit by some of the trustees alone was 
maintainableand, secondly, whether on the 
finding that the mosque was the debtor to 
the present plaintiff for more than 
Rs. 2,500, the fower Court should have 
dismissed the plaintiff's suitfor morey, or 
have returned the plaint for presentetion to 
the proper Court. He held- : that the suit 


: dismissed the whole 


_was in the proper Courtas far as the money 
claimed was concerned but held that, in 
the circum tances, some only of the trustees 
were not competent to ste and, 
therefore, revetsed the judgment and 
suit. The present 
plaintif, not getting the balance of 
the amount that had been found due 
to him, then brought this action and he 
-is met by the defence that not having 
sued for three years his suit is barred by 
toe- Limitation Act. He answers that by 
saying that the time occupied in the 
previous suit should be deducted from 
the three years’ period. . 

The principle to be applied turns upon 
the properinterpretation of section I4 of 
the Limitation Act, 1908, which runs thus, 
“In computing the period of limitation 
prescribed for any suit the time during 
which the, plaintiff has been prosecuting 
with due diligence another civil procecding 
whethe: in aCourt of first instance or ina 
Court of Appeal, against the defendant, shall 
be excluded, where the proceeding is found. 
ed upon the same cause of action, 
and is prosecuted in good faith in a 
Court which, from defect of jurisdic- 
tion, or other cause’ of a like nature, 
is unable to entertainit,’’ The interpreta- 
tion to be put upon that section has Feen 
a matter of much discussion but this at least 
may be said that the, interpretation must 
bea wideone and the principle applicable 
is stated ina few words by their Lordships 
of the Privy Councilin Nrityamont Dassi 
v. Lakhan Chunder Sen (1): "'làmitation 
would without doubt remain in ‘suspense 
whilst the plaintiffs were bona fide litigating 
for their rights in a Court of Justice." 
In thatcase the then plaintiffs had been 
dafendantsin the previous litigation and had 
got a decree for- possession of certain prop- 
erty. The Privy Council said that it would 
have been better if in those proceedings 
they had been turned from defendants 
into plaintiffs, but they still held that ai- 
though they remained defendants, they were 
bona fide litigating their rights in a Court 
of justice. I think the’.question for cox- 

(1) 33 Ind. Cas, 452; 30 M. L, ] .529; 
20 C. W.N. 522; (1916) 1M. W. 
18 Bom, L. R. 418; 24 C L. J. 1; 20 
48 €: 660 (P. C.).. $t. uis aati, 
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sideration by us is whether this plaintiff was 
in the previous litigation bona fide litigating 
hisrights to be paid this money by the 
mosque represented by the present defen- 
dants. Onceitis admittd that there wes an 


issue, andit must be admitted in this case,' 


before the Court as. to whether he was 
entitled to that money or not and the 
results’ of that issue might be either 
an order that he should recover the amount 
or even a declaratory order that he would 
be entitled to the amount, such declaratory 
order being: à step towards getting 
payment, for instance, by exercising a 
lien that he might have over property 
or by proving the amount in a claim against 
either an insolvent estate or estate in the 
possession of the Court through its Receiver, 
in my judgment, it isimpossible to say that 
he was not bona jide litigating his rights. 
In this case the factis that he actually got 
an order that an officer of the Court was 
to pay him the amount due and, in pursuit 
of that order; he had received a large sum 
on account from that officer of the Court, 
the person then in possession of the assets, 
‘out of which that payment should be made. 
Under these circumstances, in my judgment, 
during the whole period of that litigation, 
he was bona fide litigating his rights and 
that period must be excluded from the 
period of : limitation prescribed for ‘this 
suit. 


This appeal must accordingly be dismiss- ma, 


‘ed with costs of the Ist respondent. 
Wallace, J.—I agree. That the plaint- 
iff was prosecuting his claim for money due 
‘to him by the mosque seemsto be clear from 
‘the issues in Original Suit No. 579 of 1910 
and from the fact that under the decreeinthat 
suit he was paid by the Receiver under the 
‘directions of the Court a part of the sums 
‘due to him, and he might legitimately ex- 
pect inthe same manner to be paid the d 
. iHad the decision of the District. Munsil . 
Original Suit No. 579 of 1910 been what that 
of the Appellate Court upon his decision 
-was, then, on.the issues in that case, it could 
‘not have been held that the present claim 


was not being tried; and, on the other hand, ` 
-had the Appellate Court upheld the original : 


‘Court's decision and had the Receiver pro- 


‘ceeded to carry out.the orders of the Ori- ES 
gitat Court, there would have been no cause oii: 
of action leftfor the present plaintiff to sue, 


It appears tæ ine cleat, therefore, that he: 
was prosecuting his.claim with due diligence 
and in good faith in another civil proceed- 
ing. Then, as to whether the proceeding 
was founded upot the same cause of action, 
I do not think tbere cam be any doubt, 
although tne form in which the plaintiff got 
his relief in the’ District Munsif's Court 
was framed in a declaratory form with a 
declaration that he lad a. charge for his 
money over the mosque' property: -aiid 
with the direction already mentioned’, to he 
Receiver appointed by.the Court to pay tlie 
amount found due tò him. The only: other 
point is, whether' he was prosecuting “his 
claim in a Court which could not try it. þe- 
cause of defect of jurisdiction, or other: 
cause of alike nature. I think hereitis clear 
from the final decisionin Original Suit No, 
579 of 1910 that the District Munsif's 
Court and the Appellate Court from it were 
prevented: from deciding upon the, lawful- 
ness of the present plaintiff's claim, because 
the plaintiffs “in ' Original ‘Suit Nó. 
579. of rgro had-not properly framed their 
‘action. . That is a cause of a like nature 
with: defect of jurisdiction. This is.cléarly 
‘a ‘casein which the plaintiff has: been honestly 
trying his best to, gét: his’ case tied on ‘the 
‘merits.-but has. failed « owing. to ‘the; ; Court 
‘being’ ' unable-to- give-him such a. tries 

I, therefore, agree that section 14° of the- 
Limitation Act Applied. 
V.N. AH 
` NEO 7 ERE E: 6 

pls Abpea dismissed. 
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MAKÜNDRAM.YV. SHRIKRISHNA. 
" NAGPUR JUDICIAL COMMISSIONER'S 
; COURT. 
SECOND CIVIL ArPEAL NO. 504 OF IQ2I. 


November 3, 1922. 
Preseni;—Mzr. Batten, J. C. 


MAKUNDRAM-—DEFENDANT—-APPELLANT ` 


Versus < 
SHRIKRISHNA-—PLAINTIFF— 

j © RESPONDENT. . ; 

: C. P. Land Revenue Act (II of 1917), s. 188 (2) 
(c) — Village held in partnership-—Management by 
lambardar—Swit fov profils, maintainability of— 
General suit for accounts, whether  necessary— 
` Interest on village profits, when allowable. 

A village was held by the members of a Hindu 
family who were joint at first but became separate 
in interest afterwards, But they continued to share 
profits of the village, of which they were tenants- 
in-common, by putting all the profits into a common 
chest and meeting their expenses from the same 
chest. This arrangement was subsequently 
discontinued and the village was managed by the 
member who was the /ambarday in his capacity 
as such lambayday. Differences arose with regard to 
the distribution of profits and a suit was brought 
for profits for the period during which the village 
had been managed by the member as lambardar, It 
.was urged that the various separated members of 
the family should be regarded. as partners and 
that a general suit for accounts should be brought; 
Held, that the members could not be regarded 

-as trading partners and that the suit as brought 
„was tenable under section 188 (2) (c) of the 
| Central Provinces Land Revenue Act. 
“ No interest can be allowed in a suit for village 
profits where a co-sharer makes no demand for his 
-Share-of profits. 


Appeal against the’ decision . of the 
District Judge, Saugor, in Civil Appeal 
No. 74 of 1921, dated 3rd September 
. X921. . 


Mr. M. Gupta, for the Appellant. 

Mr. M. B. Niyogt, for the Respondent. 

JUDGNMENT. —The facts which are found 
aud admitted in this case are that up to 


Sambat 1973 the village, the profits of ^ 


which are in suit, was held by the members 
of a family which had once been joint 
but whose members were separated in 
interest since November 1879. Since that 


date, though the members of the family, 


are no longer joint, they have been jointly 
Sharing profits of the village, of which 
they are tenants-in-common, by putting 
all the profits into a common chest and by 
meeting their expenses from the same 
chest. The suit relates to the Sambat 


years 1974 and 1975, during which period 
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the defendant has admittedly been the 
lambardar and has been the actual manager 
of the village. .It has been found and ad- 
mitted that the previous amicable arrange- 
ments have no longer continued and that 
the defendant has been managing the 
village in. the ordinary way as a village 
is managed by a lambarday. The suit 
is one that is prima facie tenable under 
clause (c), sub-section (2) of section 188 
of the Land Revenue Act, II of 1917, which 
enacts that the lambardar shall collect 
the village profits and render an account 
of the same to the proprietors. 


It is urged on behalf of the appellant, 
as it was.urged in the lower Courts, that the 
various separated members of the family 
should be regarded as partners, as in a 
trading partnership, and that the plaintiff 
cannot bring.a suit for accounts for the 
two years in suit without, bringing a general 
suit for ascounts for the period since Novem- 
ber 1879. No precedent in support of 
this argument has been quoted, The fact 
is that up to the end of Sambat 1973 the 
parties agreed with reference to the.distribu- 
tion of the profits, but since that date 
‘they have not so agreed, and the defendant 
has been managing the affairs of the village 
‘and-is responsible for the profits. No 
“question of a trading partnership arises. 
No general principle of law applies to the 


''ease and paragraph 300 of;Mayne's Hindu 


Law, which refers.to a trading partnership 
^which is the property in a Hindu family 
still joint, has no possible application ‘to ' 
‘the case. I am of opinion that the lower 
' Appellate ‘Court has taken a right view as 
-to the tenability of the suit. 


The next ground of appeal raises the 
"question of interest. The learned Advocate 
'for the respóndent does not press for interest 
'as he admits that it is not proved that his 
client made a demand for the village profit. 
There is certainly no ground for granting 
interest where a co-sharer makes no demand- 
for his share of the profits. It is just as 
‘much the business of a co-sharer to keep 
the lambardar up-to the’mark by periodical 
' demands for accounts and profits as it is 
‘the duty of the lambardar to keep accounts 
and hand- over the profits. That portion 


" 


‘of the decretal: amount which is made - 
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: up of interest must be struck off the decree. 


9 Costs in all Courts will be in proportion 
: to. the result. . ; 


t 


N.E. ‘Order accordingly. 
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LAHORE HIGH COURT. 


' SECOND CIVIL APPEAL No. 620 OF 1919. 


February 10, 1923. 
Present -—Mr. Justice Scott-Smith and 
Mr. Justice Fforde. , i 
(Tag Firu DEVISAHAI-RAMJI DAS, 
THROUGH DAL CHAND—PLAINTIFE— 
S APPELLANT - 
verstis 
TIRATH RAM AND ANOTHER—. 
. DEFENDANTS—-RESPONDENTS. . 
Limitation Act (IX of 1908), Sch. I, Arts, 61, 
83—Contrac Act (IX of 1872), 's. 222-—~ 


Principal and agent-—-Sutt by agent to recover, 
. amount of loss incurred-— Limitation, commencement 


of. 

Plaintiffs agreed to purchase a certain amount 
of grain, to hold it for the defendant, and to re- 
sell it under his instructions at such times aud in 


such lots as he might think fit. The grain was ` 


purchased and sold in accordance with this agree- 
tient and there was a loss on the whole transaction, 
Plaintifís sued to recover the amount of the loss 
from the defendant; 

. Held, (x) that the transaction between the par- 
ties amounted to a contract of agency carrying 
with it the right to indemnity conferred upon 
the agent by section 222 of the Contract Act; 

(2) that, therefore, the suit was govern by 
Ait. 83 and not by Art. 6: of Sch. I to the Limita- 
tion Act; [p. 144, Col. 1.] 

Manghi Ram v. Ram Saran DaseMaman Chand, 
26 Ind, Cas. 415; 23 P. R. 1915; 100 P. L. R. 1915; 
218 P. W. R. 1914, followed, 

Kandaswami Pillgi v. Avayambal, 7 Ind. Cas, 
399; 34 M. 167; (1910) M. W. N. 316; 8 M. L. T. 
194; 20 M. L. J. 939, dissented from. 

(3) that limitation began to run from that date 
when plaintiffs paid for the g.ain and not from 
the date when the loss was ascertained after 


1e-3ale. [p. 244, col. 2.) 


i 
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Kadari Porshad-Cheddt Lal v. Ha’ . Bhagwan 
66 Ind. Cas. 900; 3 L. L. J. 65, followed. Vb 
Second appeal from the dccrec of the 
. District Judge, Ferozepore, dated the.26th 
l November I918, reversing that of the 
. Subordinate] udge, Second Class, Ferozepore 
dated the 16th March 1918. Poi 
Mr. Manohar Lal, for the Appellant. 
Mr. M. L. Puri and Lala Kanshi Ram 
.for the Respondents. à 


JUDGMENT.—This is an appeal fr 
the judgment of the District’ Judge "ot 
Ferozepote, varying the judgment. of the 
. Court of fisrt instance. The action, which 
, Was tried before the Subordinate Judge 
“was brought by a firm of commissicn 
agents, onthe 24th of July 1914to recovci 
the sum of Rs. 4,000 alleged to be due to 
them on foot of certain purchases and sales 
. of grain carried out by them upon the 
instructions of the defendant. The material 
facts appear to be. as follows :— . 
. A kotha of grain was bought by the 
. plaintiff for the defendant on the 26th of 
. July 1998 for Rs. 4,201-9-3, the plaintiffs 
. paying the purchase price on that date, 
The giain remained in the possession of 
: the plaintiffs who charged a rent for storage 
in addition to their brokerage commission. 
This grain was sold by the plaintiffs on 
‘defendant’s instructions in different lots 
tHe first lot being sold sometime in May 
„or June rorz and the last on the 30th Septem- 
ber 1912. ‘The total amount realized ‘by 
_ these sales amounted to Rs. 2,729, showing 
a substantial loss on the whole transaction. 
The. Rs. 4,000 sued for is made up of the 
amount of this loss together with various 
sums on foot of commission, rent, interest 
-and so forth. There is no dispute as to 
amount. The only question we have to 
determine is whether or not the suit is 
‘barred by time. This depends upon the 
.particular Article of the Indian Limitation 
Act to be applied, which, again, depends 
upon the nature of the caus. of action. THe 
` plaintiffs contend that Article 6r.applies 
which provides (in the Punjab) limitation 
„period .of six years for a suit to recover 
money payable to the plaintiff for money 
paid fdr the defendant. The defendant; 
'on the other hand, argues that the suit 
is based upon the: breach of a contract 
of indemnity, and that limitation ig governed 


dad 
DEVISAHAI-RAMJI DAS V, TIRATH RAM, 


„by Art. 83 of the Act which. piens a 
“period of three years... 

If Art. 6r is applicable, the suiti is within 
time: 
upon whether time runs from the -date 
of payment for the goods, or from the date 
when the contract of agency terminated 
and the actual loss on the whole transaction 
was ascertained;in the former case the suit 
is barred, and in the latter itis within time. 

Now it appears from the uncontradicted 
evidence of witnesses that the contract 
was not.simply for the purchase of grain 
by the plaintiffs for the defendant, but a 
contract to. purchase the goods, hold them 
.for the defendant, and re-sell them upon his 
instructions at such. times and in such 
lots as he might think fit; 


Upon ‘this evidence the transaction may 
be properly regarded as a contract of agency, 
carrying with it the right to indemnity 
conferred upon the agent by section 222 of 
the Indian Contract Act. That being so, 
Art. 83 of the Limitation Actis applicable 
We are supported in this view by the judg- 

.ment of Rattigan and Le Rossignol, JJ., in 
the case of Manghi.Ram v. Ram Saran 
Das-Maman «Chand (1), where the facts 
„were similar to those of the present case. 
Jt was there held that a suit for recouper 
.of losses incurred. by agents in a badni 
transaction was governed as to limitation 


by Art.. 83. The Court in that case refused * 


to follow the ruling of the Madras Court in 


Bandaswami. Pillai v.. Avayambal (2), which - 
.has been reled upon by the appellants E 


in support. of the contention that Art. 6r, 
.and not 83, is applicable. 


‘The only question remaining then to be 


considered is, when did time begin to run? 
The plaintiffs’ contend that the time must 
.be computed from the date when the actual 
Joss on the whole transaction was ascertained, 


ie, on the 30th September 1972. We can- . 


not accept this. view. We are clearly of 


opinion that thé plaintiffs were actually . 


damnified at the moment they were out ot 


pocket by the payment for the grain, rA p 


(x) “26 Ind, Cas. 415; a R. 1915! 100 P. L, Ri 
«1915; 218,P. W. R. 1914 

(2) 7 Ind. Cas..399; 34 M. 167; oro) M W. 
-Na 316; 8 M. Lo T, 194120 M, I J. 9898.8. La 
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If Art. 83 is applied, it will depend . 


so 92$ 


on the 26th july 1908. _As soon as they 


. had: paid the money they could have called 


upon the defendant to indemnify them. 
At that date their cause of action. arose 
and from that date time began to run. 
against them. 

A similar view. was taken by thé Court 
in Kadari Pershad-Chhedi Lal v. Har Bhag- 
“wan (3), where the head-note is as follows :— 

“Where a commission agent buys goods 
for a principal, but through the latter's 
default in paying for the same, they are 
te-sold by the agent at a loss, a suit by the 
agent to recover the amount of the said 
loss with interest and other incidental. 
expenses, must be brought within the period 
of limitation prescribed by Art. 83 of 
Sch. I to the Limitation Act. 

“Limitation in such a case operates 
from the date of the payment made on 
behalf of the principal and not from the 
date of the sale. "' 

As our own views are entirely in a&ord 
with those expressed by the learned Judges 
in the above cited judgments of this Court, 
we hold that the plaintiffs’ suit is barred 
by time. 

The appeal must, dierfte, be dismissed 
with costs, and the order of the lower tappes 
late Court be affirmed. 


(3) ` 


“A P Peal. dismiss, be, 


‘66 Ind. Cas: 900} 3 L. Ta Ji 65., Mos | 
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LOWER BURMA CHIEF COURT. 
CRIMINAL REFERENCE NO. 32 oF 1922, 
July 21, 1922. 
Presént;—Justice Sir ' Sydney Robinson, 
Kr. Chief Judge, and Mr. Justice 
Macgregor. 
NGA SHAN—APPELLANT 
VErSUS ' 
à v e dL 
Criminal Procedure Code {Act V of 1898), 


s. 235—Penal Code (Act XL V-of 1860), ss. 215, 


420, offences  wnder—Conviction for more serious 
offence, whether permissible, 

When the facts proved in a case constitute two 
or more offences, the Court should convict of, 


and: punish for, the most serious offence that is. 


established, provided the accused has been charged 
with, and: has had'an opportunity of meeting the 
charge of that offence. (p. 147, col. x.] 


"Where, therefore, a person takes a ransom for 
the restoration of stolen property, and fails to return 
that property to the person wlio paid him the 
ransom and the facts show an offence under section 


420 of the Penal Code, though they also establish `. 


an offence under section 215, he can be convicted 
under section 420 provided he was duly charged 
with it. [p. r47, col. r.] 

D puty Legal Remembrancer v. Ijjatullah Kazi, 
xo C, W. N. 1005; 4 Cr. L. J. 154, referred 
to. 


Reference made in criminal appeal 
against the judgment of the- Special Power 
Magistrate, "Thaton.' 


REFERRING ORDER.—-The following 
teference was made by Mr. Justice Duck- 
worth to a Bench under section xr of the 
Lower Burma Courts Act, 1900 :—— 

The facts of this case are very clear, and 
there are no reasons for holding, as stated 


by the appellant, that the piosecution case 
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As matters stand, appellant has been l 
convicted under section 420, Indian Penal 
for cheating and inducing the 


- delivery of] money, to wit, a sum of Rs. 


against him was a mere fabrication, due | 


to a plot between complainant and his 
Chinese brother-in-law, Htan Na, In fact, 
the appeal was only admitted for consider- 
tion of the question whether the appellant, 
Nga Shan, was rightly convicted under 
section 420, Indian Penal Code, under which 
tise could be made of his three previous 
convictions under section 380, Indian Penal 
Code, in order to impose upon him a héavy 


sentence, or whether, on the facts before . 


the Court, he shoufd merely have been con- 
victed under section 215; 
Code, ündef which his sentence could not 
extend to more than two year '$ rigorous 
imprisonment.. "s - 


io 
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14, and has been sentenced to five years’ 
rigorous imprisonment including three 
months’ solitary confinement. He was, 
accused of inducing the complainant to pay 
him Rs. 14 as'a ransom for the return of 
his two bullocks, which had undoubtedly 
been stolen, and, thereafter, in spite 
of several successive promises to return 
the said animals at Thindawgyi Kyaukkon, 
of failing upon each occasion to réstore 
them. As a matter of fact, the said cattle 
have never been returned. 

"According to my view, the questions to 
be considered in order to determine the 
matter, are :— 

(4) Does the record indicate that: the: 

appellant'ever had the animals in h's posses- 
sion or control? 
(ti) If so, does it show, or lead to the in- 
ference, that he had from the first, no in- 
tention of restoring them, to the owner, 
after receipt of the .ransom money ? 
(Cheating). 

(iti) Is it.indicated that he may have at- 
first intended to return theebullocks, and 
subsequently changed his mind, or otherwise 
been prevented from doing so? (No.: 
Cheating). Ü 

(iv) Or, is it to be inferred that he never 
had control of the animals, and all along 
intended to swindle the owner out .of his 
money? (Cheating). . P 

Normally, where the facts show an offence 
under section 215, Indian Penal Code, it 
would.be a Court's duty to convict undef 
that section but I can see no reason, where 
the facts proved, or to be inferred, indicate 
the commission of a more serious offence 
(which may, include an offence urider sec- 
tion 215, Indian Penal Code), why a Court 
should be. precluded from  conyicting an 
offender unde: tbe, appropriate section, 
provided, of course, that he has been duty 
charged with it. It seems to me that 
section 235, Criminal Procedure _ Code, . 
expressly provides for such a cese, 


The matter wes decided by my learned 
brother, Pratt, J.,in tne unpublished case of 
Nga Kyaie Zan v. King- Emperor, Criminal 
Appeel “No. 673 of 1912 , where 


Mb. ; 
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he cams to the conclusion that, in, cases 
wiere -$ ction 215, Indian Penal ` Code, 
fitted the crime, Section 215, and not sec- 


tion: 420, Indian Penal Code, should be uti- ` 


lized... However, it does not appear to me 
that the matter was thoroughly. thrashed 
‘out in that instance, and I. am aware that 
there are differences of opinion about the 
correctness of that decision. 

„Ihave, alréady stated what my own view 


18, and what questions have to be decided” 


in cach separate case, for, in my opinion, 
ths decision depends entirely on what are 


the proved facts in each instance, ıt being , 
impossible to lay down any hard and fast, 


„rule. 
' What ate , the facts provod Bhd to be in- 
‘ferred in the present case ? ` 


Complainant apparently mot appellat. 


casually, whensearching for his bullocks, and 
told him of his loss, and asked himto attempt 
to, procure information about them. The 
appellant told complainant: that he would 
try to get news, and 
complainaüt. to meet him, that evening. 
This was ott, the day following. the 
actual theft of the animals. ' 


At the meeting that night, in the” ‘kwin; ; 


appellént. infoimed the complainant that 
he had receive ‘news of the lost cattle. On 
‘complainant mentioning a ransom, appel- 
latitszid that he wóüld go atid-consult another 


person, and warned the complainant to meet’ 
him next morning. The meeting took place - 


in complainant’s durian garden, and appel- 
lant “told complainant that the ransom would 
‘Rs. 30. 
that this was, perhaps, too mich, it was ar- 
" ranged that they should meet again at cám- 
‘pl ainant’s brother-in-law, | Htan Na's house 
that night at Tangale. 
ane appellant accepted a sum of Rs. 14 as 
. YTánsom for- the return of the. cattle 


Rm indicated the spot already reférréd to ' 


as the place where the bullocks would be 
released. On at least four occasions he 
failed to keep' this promise, and the case 
‘wig ther sent up to Court. | 


I think it may be taken from these alle- i for tke decision cf 


-as follows :—“ When cn. acctsed -person 


gations, that the appellant, who knew com. 
plainant well, never had possession'of, or 
control over, the cattle, and merely seized 
upon 'complainant's complaisance, in 
ordet to defraud him of what money he 
equid.- The cals were worth at least 
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‘At that meeting. | 


Indian Penal Code, 
. viction ke confined to one under section, 2I 5,. 
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Rs. x20, and it: is probable diat a man. o 


.had them securely in his control, would not '- 


have been contented’ with a paltry sum of : 
-Rs. 14 as a ransom. 

Tf this be so, itseems to me that the offence 
could fall under section. 420, Indian Penal: 
Code. 

If the appellant had possessiori, ot control, 


- of the animal while he might have been 


convicted under section 379 or' section 417, 
Indian Penal Code, he could not well have 


“been convicted under section 420; Indian * 


Ponal Code; unless it was shown, or was. ` 
clearly-to be inferréd, that he never intended’ 
to restore them on paymént of a -ranson ° 


. for, if he intended to return the bullocks : 


at the time when the ransom was paid, but, 
subsequently changed his mind, or. was. 


-otherwise prevented from returning them, 
the offence ‘of cheating wotild not havé been . 


complete. The case of the Deputy Legal. 


, Remembrancer v. Ijjatullah Kazi (1) might : 
: be referred to with reference to the lest. 


statement of law made by me. 

“In the present instance, my opision’ is : 
that an' offence under section 420,. Indian 
Penal Code, has been proved, end thet the ' 
conviction was correct. In view, how-? 
ever, of the fact that Pratt, J., has come . 
to a different decisioi in the cose already | 
referred to, which I am aware hes since ' 
"been followed iti several Lower Burma Diš- 
tricts, I consider thet the matter is of suff- * 
cient importance to be referred to a Bench . 
or a Full Bench, of this Court, es the learn- . 


; ed Chief Judge may decide. 
"On complainant suggesting ' 


-The question referred. will be: — When ` E 
an accused person has taken a ensom. for, 
the restoretion of stolen property, and feils 
to iettirn that: property to the person. 
who lias paid him the ‘ransom, can. 
he te convicted under . section,” 420, 
or must. the con- 
Pid, Penal Code ? 


M 


OPINICN. 


Robinson, C. Je +The question referred: 


ibis Berch is stated". 


has taken a ransom for “the restoration :of: 
stolen | property, kgs ird i eas oo 


Qu. 1o C. Ww. X 1005; 4 Ct, I. i Tika. i x : due 
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property to the person who has paid 
him the ransom, can he be convicted 
under section 420, Indian Penal Code, 
or must the conviction be, confined to 
one under ‘section 215, Indian Penal 
Code ? " 


The reference presumes that the facts - 


established by the: evidence would con- 


-stitute the offence 3f cheating though they 


would also establish an offence under section 
215, Indian Penal. Code. In other wotds, 
the question is whether, the Legislature 
having enacted an offence to meet a particu- 
lar form of crime, itis opén to the Courts 
to convict of a more serious crime when the 
facts proved constitute that more serious 
offence. 

This teference has been made because of 
an unpublished ruling of a Judge of this 
Court holding the view thatit is not open 


to the Court to convict of the more serious: 


offence. No reasons for that decision 
were given and no authority was cited, so. 
that we do not know on what ground that 
diclum was laid down. 
The Indian Penal Code defines many 


offences, some of the same character as 
Others but ‘differing in degrec, others of an 


entirely different character. 


The general 
rule which, 


in our opinion, should guide 


the Courts is to convict of and punish for, 


the most serious offence that 1s established: 


‘provided, of course, thet the accused has been 


charged with end "has had an opportunity 
of meeting the charge of that offence. 
Section 215, Indian Penal Code, was no 


` doubt enacted to provide for a particular 
class of offence. 
cases in which as the facts constitute no 
other offence the guilty. person would - 


Without it there might be 


get off scot free, But we can find no 
ground for holding that the Legislature 


7 meant to confine the Court.to that offence 


when the facts proved amount to another 
‘and more serious offence. If a man is guilty 
of the- offence of rape and it is 


‘established that he was in conimitting 


that.offence also guilty of murder it could 
surely never be held that because the Legis- 
lature had provided for the particular 
offence of rape he could not be convicted of 
murder. - 

We must, therefore, answer the glaran 
by saying that he can be convicted of cheat- 
ing. ` 


E 
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Macgregor, J .—1 concur in tlie answet 
to the refererice proposed by thé leatned 
Chief Judge. The offences under sections 
215 aid 420 have the common ingredient 
that a person has beén induced to part with 
money or money’s worth. The addition 
to this of certain facts will result in an 


‘offence under section 215, against public 


justice. The addition to it of certain facts 
of a different kind will result in an offence 
under section 420,-against property.. Where 
the ingredients of an offence uhder section 
420 are proved, I can find no provision of 
law forbidding, a . conviction under it . 
merely because of the presence of other facts 
which, if looked at to the exclusion of some 
of the ingredients of the offence under sec- 
tion 420, disclose an offence under section 
215. : JA, 


W. C. A. Order accordingvy. 
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MADRAS HIGH COURT.’ f 
CRIMINAL Revision CASE No. 300,0F 1922. 
CRIMINAL REVISION PETITION No. 339 or 

"1622. 
November 15, 1922.. 

Present -—Mr. Justice Wallace.  . 
GANAPATHI SARMA AND OTHERS— 
ACCUSED—PETITIONERS 
YESUS 
- EMPEROR —RESPONDENT. 

Pénal Code (Act XL V of 1860), ss. 34, 149— 
Riot— Common pbjert--Lräbility ef persons present 
at different times. 

In cases of convictions of members of a riotous 
mob, for a specific act of violence, if-persons found 
at particular points of time to be members of the. 
mob but not shown to have taken part in the speci- 
fic act, are to be held guilty of that - act by force 
of sections 34 or 149 of the Penal Code,. it must 
be clearly found that that act was done in 
furtherance of the common intention of the mob 
while the accused were in it or that'the act was 
such as these accused knew to be likely to be com- 
mitted in prosecution of their object. [p. 149, 
col. 1.) ; i 

"Where the common object. of a crowd dnnocent 


* at first develops by degrees into somethiug héinous 


i 


E 
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> and culpable and ‘such developments are not in- 
herent in its original common object but are merely 
, ebullitions of spasmodic fury in a direction which ' 
. , none at first in the crowd could have contemplated, 

. members originally present but absent at. the 
‘time of the latter acts are not liable for these, 
‘latter acts. A ‘Court cannot presume that any 
-and'every-person who is found to have been present 
.in a riotous mob at-any time or to have joined : 
` it at any stagé during its activities is in law guilty 
of every act committed by it from the beginning 
to the end. In such cases the Court should con- 
sider, first, what was the original intention of the 
mob ‘and which'of its offences naturally were in- 
herent or likely to have occurréd in the prose- 
` cution of that intention and “which' were not; - 
. secondly, ‘at what stage of the riot were the 
' accused present and what was the temper, the 
intention, and, the common object of the mob 
while they were present, what acts was it likely 
10 go on to commit in furtherance of that common 
object; and thirdly, whether if they had left the mob 
at any stage, they could nevertheless be con- `- 
structively held guilty of any of the acts committed 
bythe mob after they had left. (p. 149, cols. 1 & 2.] 


. Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of Session of the Trichino- 
poly Division, in Criminal Appeal No. 2 
of 1922, preferred against the judgment of 
the Court of the Sub-Divisional First Class 
Magistrate, Musiri, in C.'C. No, 41 of 1921. 


Dr. S. Swaminathan, for the Petitioners. 


Mr. F. S. Vaz (for the Public Prosecutor),. 
fot the Crown, : eae: 
_ ORDER.— Petitioners + “lave . been con- 
victed of having taken part in a riot and 
' committed various offences in the course 
of the riot. "The riot took place at Karur 
on the night of 24th August r921 and early 
morning of 25th August. 1921, and was 
occasioned, as foünd by the lower Courts, 
by'an attempt on the part of the Congress- 
and: Khilafat Committees there to compel, 
the manager of-a theatrical troupe perform- 
ing at the theatre at Karur to hand over to` 
the^funds of'thése.Committees his takings. 
ior one’ night's.performance. Annoyed at 
his refusal, the crowd who had accompanied 
‘the Secretaries of these Committees attacked 
the theatre while the performance was going 


01, stampeded the audience and committed .- 


' various acts of violence to the persons 
in the audience and the, property of the 


^. troupe. The Trying Court has written a 


' veürelul and, discriminating judgment, iu 
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which the main facts of the riot are very. 
clearly set out. 

"The chief incidents of the might are. 
detailed in order in paragraph 83. and, 
following paragraphs of the Trying Court's. 
judgment: The particular.offences of which 
the crowd, generally, has. been found guilty, 
are endangering human life by throwing. 


| stones (section 336, Ihdian Penal Code),. 
causing, hurt .by the same (section 337). > 
:causing hurt to Police Officers (section 332); 


wrongful restraint (section 341), mischief 
(section 426) and criminal trespass (section 
447). The lower Courts have, found the’ 


petitioners guilty of all these offences 


either directly or contsructively by force | 
of sections 34 and 149, Indian Penal Code. 


The riot ‘began at 8-30 P. M. and went! 
on spasmodically till 9-30 the next morning. 
Between 11-30 P. m., when the Police | 
fired and one of the mob was killed; until’ 
6-30. à. m., there appears to have been’ 
a decided lull in the activities of the mob. ` 
Prior to 11-30 P. m., however, all the offences’ 
of which the mob as a whole were found 
guilty of had been perpetrated, although’ 
again at 6-30 A. M. there was a renewal’ 
of the offences under sections 426 and 447,7 
and further offences under section 435 by: 
isolated members of the crowd. That the: 
actions of the mob between ‘8-30 and 11-30 
P. M. were united and concerted and con-: 


' tinvous admits of no doubt ; and for what-’ 


ever criminal offences it committed or was- 
likely to commit in furtherance of its common 
object during that period, each member: 
of the assembly would in law be responsible. 
As to the renewal of activities at 6-30 A. M.'- 
before individual members of the original' 
mob could be held in law responsible for. 
those, acts, it would have to be clearly. 
shown either that they were present during- 
the second riot or that the second riot 
was a continuation: of, and a, likely result: 
of the first. M : . 

It is also found that one of the petitioners,’ 
the īst accused although present at the 
beginning of the riot at 8-30 P. M. left the 
place almost at once. e ; : 

It ib contended generally for petitioners, 
and cannot, I think, be denied, that both 
the lower Courts have' used sections .34- 
and 149 of the Indian.Penal Code in too loose _ 
and uncritical a manner, and have not 
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. Clearly in all cases found as facts the ingre- 


:dients necessary for convictions by force 
_ of these sections. In cases where there is no 


direct evidence of the actual participation - 


_of the accused in a specific act of violence, 


if persons proved at particular points .of . 
time to ke members of the mob but not. y ; IE A s 
„occurred in.the prosecution of that inten- 


. shown to have taken part'in the specific 
act are to be found guilty. of that act by 


- force of section 34, it must be clearly found - 


: that that act was in furtherance of the 
common intention of the mob while these 
accused were in it, or if section 149 is used, 
it must be clearly found that that act was 
also in prosecution of the common object 
or such as these accused knew to be likely 
to'be committed in prosecution of their 
object. The common object of the rioters 
for the, purpose of section 149, which 
.may be taken to be much the 
same as the common intention for the 
.purpose of section 34, is set out in the 
charge, as taking. vengeance on P. W. 
.No. 2, the proprietor ‘of the Dramatic 


‘Company, because of his refusal to give the’ 


„collections of the night to the Congress 
and Khilafat Funds, and “later on” totake 
vengeance also on the Deputy Superintend- 

„ent of Police and his Constables. 

Now the Trial Court makes ıt clear, 
(paragraph 114) that the attempt to-take 
,vengeance on the Deputy’ Superintendent 
‘of Police only arose after one of the rioters 
„had been shot dead, that is, about 11-30 
,P. M. and only materialised in any overt 
‘act in the attack in the carly morning. 
.In my view it cannot be held that persons 
-who were in the mob at the first attack 


` up to, say, II-30 P. M., must necessarily. 


be held, in the absence ‘of evidence, to have 


_been present in the second attack at 6-30 . 


AM. and converselyand much more obviously 
. those only proved to be present at the second 
_ attack cannot possibly, in the absence of 
_ some evidence, be held to have been present 
‘at the first. Obviously, also, the common 
. object of a crowd, comparatively innocent 

at first, may develop by degrees into some- 
_ thing very much more heinous and culpable : 
“and these developments may, on the one 
. „hand, be such as were naturally inherent 
` jn its original common object or may, on 

the other hand, be ebullitions of spasmodic 
fury in a direction which no one who was 


, at first inthe crowd could have contemplated. .. 
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In tne latter case, I do not see how members 


, originally present, but absent at the time 


could be liable for these latter acts. 

"Phe lower Courts should have, therefore; 
considered, first, what was the original 
intention of the mob and' which of its offences 
naturally were inherent or likely to have 


tion end. which were not : secondly, at what 
stage. of the riot’ were these petitioners 
present, and what was the temper, the inten- 
tion aud the common object of the mob 
while they were present what acts was it 
likely to go.on to commit in furtherance of 
that common ‘object ; and, thirdly, whether, 
if they had left the mob at any stage, they 
could nevertheless be held’ guilty of any 
of the acts committed by the mob .after 
they had left. The. lower Courts should 
have paid more attention. to the provisions 
of section 148, Indian Penal Code, which 
lays-down that no one is a member of an 
unlawful assembly unless he is aware of the 
facts that render that assembly an unlawful 
one. and intentionally joins or continues 
in it, It may be difficult to decidé these 
„points clearly, but it has to be done. I am 
not, therefore, prepared to accede to the 
contention of Mr. Vaz, who appeared. for. 
the Public Prosecutor, and I am sure it js 
not the. law that a Court is to presume that 
any and every person who is proved to ^ 
have been, present in a riotous mob at any 
time or to have joined it at any stage during 


‘its activities is in law guilty ofvevery act 


committed by it from the beginning to the 
ead, or that each membér, of such a crowd 


‘must from the beginning have anticipated 


and contemplated resistance to the organised 
forces.of order, that is, the Police, or. have 
made up his mind before the riot began to 
oppose: such resistance and ovércome such 
force as $tood in the way of the mob accom- 
plishing its common object. That appears 
to me to be a fundamentally wrong view 
in law, though, of course, such a combination 
of common objects might be .proved -by 
evidence to have éxisted. It is entirely 
a question of fact on which findings, as I 
have indicated. above, must be recorded 
by the Trying Court before it can apportion 
the legal fesponsibility of the various 
members of the unlawful assembly. In 
order to find. what was the comtüon object 
of. the’ crowd: at the beginning, itis not a 
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legitimate. method merley to take all the 
. actual offences committed by it in the 


course of the riot, and to infer that all these - 
were originally part of its common object 


and must normally be based on more 
. evidence than the mere acts themselves. 
I am not prepared, therefore, to infer as a 
matter of law that persons whose common 
object, say, from 8-30 to 11-30 P. M. 
was to wreak vengeance on P. W. 
No. 2 must necessarily have been those 
. or joined with those whose common object 
between 6-30 and 9-30 P. M. was to wreak 
vengeance on the Deputy Superintendent 
of Police aud vice versa. It is a matter 
for definite evidence and proof. This is a 
point to which neither of the lower Courts 


has paid any attention and it is a matter , 


of great importance in the cases of several 
of those petitioners with whom I shall 
now deal. 


‘She facts leading up to the riot as found 
ate that about 5 P. M. the , 1st accused, 
the local Secretary of the Congress 
“Committee went to P. W. No. 2 at his 
house and demanded of P. W. No. 2 
to give thee collections of the night 
: to the Congréss and Khilafat Committee, 
and then threatened that there would be 
a disturbance’ and riot (P. W. No. 2 
uses’ both words) if the money was not 
` paid, and that, again, at 8-30 P. M. a crowd 
of about 200 people headed by the rst 
' aecused and three or four others assembled 
` outside ‘the theatre to repeat and enforce 
the demand. This latter demand was in 
the nature of an ‘ultimatum, P. W. 
No. 2 having already several timés 
refused previous requests of this naturc. 
Some throwing of stones: by the crowd 
on the theatre was going on. "Then the Ist 
accused and three or fourothers went inside 
the compound, evidently as leaders and re- 
presentatives of the crowd, and the Ist 
' accused renewed: their demands ‘for 
the collections ' ‘from - P. W. No. az. 
P. W. No. 2 put him off, promising 
to pay something in the morning. 
- The rst accused-and his companions went 
after ten minutes purely in an angry mood, 

the rst accused saying definitely that 
' P. W. No. 2's promise was um 
satisfactory and that it was impossible to 
. prevent'a disturbance, as the crowd would 
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teached the crowd and went into it, stones 
began to fall and the riot definitely began, 


the crowd being “furious,” as P. W. 
No. 2 puts it, because he would not 
give any money. The evidence is that 


the ist accused raised his hand to the 
crowd. P. W. No. 3 thought he was 
trying to pacify it, P. W.No. 4 that he was 
encouraging it to riot. ;D. W. No. 22, the 
only defence witness of any use on this 
part of the case, says that the ist accused 
was trying to disperse the crowd, but he 
did not go ncar the crowd and evidently 
cannot say at what stage of the proceed- 
ings he saw the Ist accused do so. It 
in clear that the Ist accused cleared off 
the scene at an early stage of the ‘riot 
and was not seen after about 8-30 P. M. 
Now,no witness speaks to the first accused 


: having committed any of the specific acts 


of violence’ by the mob. His conviction 


‘is based purely on the application of sec- 


tions 34 and 149, Indian Penal Code, 
to his case, on the ground, as both Courts’ 
have held, that he, as leader and spokesman 
of the mob, was legally responsible for all 


- that the mob substantially did in furtherance 
-of its common object although he himself ` 


left it at the beginning. The findings of 
fact in his case, so far as they are relevant, 
appear to be as follows :—that at 5 P. M. 
he threatened P.W.No. 2 with a riot if his 
demands were not complied with; that 


: at 8-30 P. M. he was at the head of a mob 


of two hundered people to support his 
demands and acted as spokesman, but 
when his demand was refused, he again 
hinted at a riot, and that when he again 
reached the crowd, stone-throwing began. | 
'There is no evidence of any cries of the mob 
which would go to show what its intention 
then was: but it appears to me to have 
been simply to bring further intimida- 
tion to bear on P. W. No. 2 to grent 
its demands. Its action was corfined 
to stone-throwing until about 10-25 P. M. 
when the Police arrived with aims, and the 
play was not stopped until twenty minutes 
later when the attack of the mob appeared 
imminent and the Police outposis, who were 


, on the 10ad, were withdrawn inside the 


compound. Thus, for at leastiwo hours 
after the fist accrsed left nothing more 
than stone-thiowing went on although 


e not. listen- to him. When the Ist accused. the crowd was in numbers easily sufficient 
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to force its way in and break down any 
resistance. In these circumstances, I am 
not prepared to find that the crowd at 8-30 
P. M. had any cofnmon intention of break- 
ing into the theatre, stainpeding the au- 
dience, wrecking the performanceand damag- 
ing the properties. Nor am I prepared to 
find that at that time it was obvious to the 
members of it that such results were 
likely to happen. A person leaving the 
crowd then would be justified in inferring 
‘that its temper was such that it would, as 
it did, do nothing more serious than throw- 
ing stones indefinitely, until something un- 
foreseen and which could not be reasonably 
anticipated roused them to more èri- 
minal actions. Any member, therfore, who 
left it at 8-30 can at the most only be held 


guilty by force of sections 34 and r4g of, 


offences under sections 336 and 337 of the 
Indian Penal Code. 

It is urged on behalf of the first accused 
that the evidence does not show that he 
was a member of.the unlawful assembly at 
all, and that, on the contrary, he was try- 
ing to prevent the assembly using violence, 
but in this contention I cannot concur. 
His whole conduct indicates to my mind 
that he intended to use show of force and 
intimidation to P.W. No. 2 to get his illegal 
demand enforced and that he headed the 
crowd for that purpose: and I agree with 
the lower Courts in holding that the stone- 
throwing was inherent in his plan, if not 
actively directed by him. It was going on 
when he left the crowd to confer with P. W. 

,No. 2 ‘and began again when he returned 
from ‘the conference. But I must disagree 
‘with the Trying Court when it seeks to fasten 
on him the responsibilty for the further ac- 
dions of the crowd, merely beacusa he '' did 
not use his power of control over the crowd ” 
to prevent further offences, or because he 
did not beforehand communicate the in- 
tention of the mob tothe authorities (see 
paragraph 117 of the lower Court’s judg- 
ment) and with the lower Appellate Court's 
even more unsatisfactory iuference that, be- 

;cause he was an’ “important personage 
among the rioters,” therefore, he must be 
held responsible for all that his comrades 
did in the course of the riot. (See paragraph 
4 of the Sessions Court's judgment). I, 
therfore, hold that the first accused's convic- 
tion under section 147 and sections 336 
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and 337 by force ot sections 34 and 149 
is legal and that his conviction under othe 
sections is not legal and must be set asid 
The next set of petitioners with whom I 
have to deal are those proved to have been 
in the assembly between 8-30 P. w. and 
midnight, accused Nos. 9, x2, 13, I5, 2I, 
29, 31 and 33. I would here remark 
that I accept only the evidence 
believed by the "Trying Court. The question 
whether, in any particular case, a witness 
who has retracted in cross-examination 
what he stated in chief examination should 
be believed has to be decided on the facts 
of the ‘case, and I would demur to attempt- 
ing to lay down, as the lower Appellate Court 
has done, auy ' general principle in such 
In the present case I consider that 
the Trying Courthas probably appreciated 
better than the lower Appellate Court 
the extent of credibility to be atached to 
such witnesses and prefer with the ‘Trial . 
Court to reject such witnesses alto- 
gether. The common intention of the 
mob between 8-30 and 11-30, has been found. 
to be and obviously was to stone the 
premises, the patrons to “the show and 
the Police, break open the compound gates, 
trespass into the compound, commit mis- 


` cheif there, drive off the audience, and close 
.the peformance, so much. The oth accused 


is only identified as having in the begin- 
ning dissuaded people from buying 
tickets, and having thrown stones. Iis 
case is similar to that of the rst accused’ 
and his conviction has to be similarly 
modified. 

So far as the 12th accused is concerned 
the evidence is that he threw stones during 
the riot and assualted Constables at about 
midnight. No one says that he was present 
after that. He was, therefore,in my opinion, 
guilty of the acts of the mob up to midnight . 
as he was still taking part in the attacks 
at midnight, and his conviction by force of 
sections 34 and 149! Indian Penal Code, 
for the acts committed up to that time 
by the mob, t.e., under sections 147, 336, 337 
426 and 447 appears to me correct, but his 
conviction under section 34I as I shall in- 
dicate later, cannot be upheld. 

As to the r3th accused there is evidence 
against him similar to that against the 
12th accused and his case must be similarly 
dealt with, a NUMAE oe 
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‘As to the 15th accused he is. proved to 
have held P. W. No. 9, one of the spectators, 

-as he was running away from the shed. He 
is said to have recognised P. W. No. gand let 
him go. There is nothing to show that his 
action was in concert with the mob or that 
his action was not wholly innocent, andit 
is not said that any crowd was with him at 
the time. I do not see how it can be in- 
ferred from that act alone that the 15th 
accused was one of the mob who took part 
in its common object. "There is no other 
evidence that an offence under section 341 
was part of the common intention of the 
mob at any time. Ifind,therfore, no evi- 
dence on which the 15th accused can 
be convicted and his conviction must be 
set aside. It also follows that section 341 
must be struck out in the case of all 
accused since this act of the r5th accused 
is the only evidence that any wrongful re- 
straint of ordinary spectators by the mob 
occurred. 

As to accused No. 21 there is the strong 
evidence of his taking part in the initial 
stone-throwing: and that he was present 
also when the, mob burst open the gate 
at 11-30 P.M. His case is, therefore, the 
“same as accused No. 12. 

_ As to accused No. 29 there is evidence 
‘that he took part in the throwing of stones 
before the advance into the compound was 
made. 

e As to accused No. 3r, there is evidence 
that he was inside the compound aíter 
the first ‘entry by the mob, burn- 
ing Policemen's clothes about II P. M. or 
midnight and that later on he took part at 
8-30 à. M. in burning the doors.. That evi- 
dence was sufficient for the Trying Court 

' to conclude that he was present throughout, 
and his conviction directly or, constructive- 
ly for all acts of the mob, except the offence 
-under secticu 341 is, therefore, correct. 

As to accused No. 33, his case appears 
to me to be the same as that of accused 

"No. 9. 
The next batch of accused is Nos. 3, 27 
and 48. All three appear only in the later 
attack inthe early morning. Accused No. 3 
is dentified as a member of the mob by P.W. 
No. 15. Iam asked to interfere in his case 
as he i$ an old man and was shot during 
the riof. He was evidently the man at 
whom P, W. No, x fired because he 
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saw him aiming a stone at him although 
P. W. No. 1 was not able to 
identify him. (P. W. No. I in the list 
in paragraph 113" of the Trying Court's 
judgment is a mistake for P. W. No. 15). 
The evidence shows clearly that he was 
inside the compound and, therefore, there 
was enough evidence for the lower Courts 
to find that he was guilty of being a member 
of an unlawful assembly. 

As to accused Nos. 27 aud 48 they were 
seen by many witnesses committing mischief 
by fire to the property in the compound. 
The acts committed by the mob in this se- 
condattack were obviously criminal trespass, 
mischief and mischief by fire, and the mob's 
intention then was not only to get at P. W. 
No.2 butalso at P.W. No. 1, the Deputy 
Superintendent of Police. I think that the 


- evidence as to the acts of the later mob 


is, in the absence of other evidence, sufficient 
to clearly identify it with the original mob 
andits actions. It is found that the mob 
‘had remained all night at the spot between 
II-30 P. M. to 6-30 A.M. and that at 6-30 
it continued the efforts to break down the 
resistance and was still as is evident from 
'the case of accused No. 3, throwing stones. 
I hold that these three accused were, in 
.the absence of reliable evidence to the con- 
trary, fairly proved to have been members 
of the niob and in the riot throughout and 
were, therefore, guilty in law of all the acts 
of the mob, from which I exclude the 
offence: under section 341, Indian Penal 
Code. 

The net result is that all the accused 
are acquitted of the offence under section 
24r, Indian Penal Code, and that the con- 
victions of accused Nos. 3, I2, 13, 2I, 
27, 31 and 48 are otherwise confirmed: 
“I, 9, 
29, 33, under sections 426 and 447 are set 
aside and otherwise confirmed: and that 
the. rsth accused: is acquitted altogether. | 
In the cese'of accused Nos. 12, I3, 2I, 
27, 31 end 48, I reduce the sentence of 


'impisonmcnt by two wecks, end in the 
M 


case of the 3rd accused who has already 
been two weeks in Jail, I think that is 


sufficient and reduce the sentence of 
imprisonment to the period already 
undergone. 


In the case of the 1st accused I reduce the 
fine to Re. 200, and in default to underga 


* 
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rigorous imprisonment for 6 weeks, and 
“in the case of the gth accused the period of 
imprisonment not undergone will be remitted 
but the. fine of Rs. soo will. stand. 
In the case of accused Nos. 29 and 33 
I cancel the fine and the sentence will 
‘otherwise stand. Accused Nos. 12, 13, 
2I, 27, 31, 29, 33 and 48 wil! go back to 
‘Jail to serve out.their sentence. 


V. N. V. Order aecordingly.. 
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OUDH JUDICIAL, COMMISSIONER'S 
COURT. . 
CR MINAI, APPLICATION No. 38 OF 1922. 
: : May 19, 1922. 
Present ^—Mr. Ashworth,.J. C. 
Raja SURENDRA BIKRAM SINGH 
i —ACCUSED—APPLICANT 
kaen oOYSHS 
EMPEROR— COMPLAINANT AND 
Thakur BHAGWAN: BAKSH SINGH 
.——BAÁCCUSSD. i 
. U, P.Land Revenue Act (II I of 1901), s. 40— 
Possession, determination of-—Fevente Court, juris- 
diction of —Criminal Procedure Code (Act V of 
1898), ss: 146, 435 (3)—-Property attached under 
s. 146— Release after determination of possession by 
Révenue Court-— Revision. 

Under section 40 of the U. P. Land Revenue 
Act, the evenue-Courtis competent to decide as 
to which of the parties is entitled to the possession 
of the property in dispute although it has no 
jurisdiction to determine fiually the question of 
the title to that property. [p. 154, cols. 1 & 2.] 

Where a Magistrate releases property attached 
under section 146 of the Criminal Procedure Code 
consequent upon possession being awarded to 
a party under section 40 of the U. P. Land Revenue 
Act, the order of release cannot be questioned in 
revision by virtue of section 435 (3) of the Code. 
ip. 154, col. 2] . | 
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Appeal against an order of the Sessions 
Judge, Lucknow, dated the x8th April 1922, 
confirming an order of the Magistrate nf 
the First Class, Lucknow, dated the 8th 
March 1922. i 


. Messrs. Durga Charan Banerjee, Bishesh- 
war Nath Srivastava, D. K. Seth, Har Govind ` 
Dayal and A. P. Sen, for the Applicant. ` 


Mr, Ali Mohammad, hotding the brief of 
the Government Pleader, for the Crown. 


Messrs. Chhail Behari Lal, Niamat Ullah 
and Satyanand Roy, for the Opposite Party. 


JUDGMENT.—This is an application, 
under section 438 of the Code of Criminal 
Procedure for revision of an order of the 
Sessions Judge of Lucknow, dated 18th 
April 1922, confirming an order of the Sub- 
Divisional Magistrate of Lucknow, dated 
the 8th Maich 1922. 


The Talukdar of Itauvja died in January 
1921. Two claimants came forward—the 
present applicant and the epposite party. 
The Magisttate took action under sections 
145 and 146 of the Code of Criminal Pro- 
cedure as he apprehended a breach cf tue 
peace betweenthe two claimants and, finally, 
on the 27th January 1921, after decidingthat 


.neith.r party was then in possession, made 


an order.undcr section 146 of the Code ef 
Criminal Procedure attaching the taluka. 
A Receiver was appointed. ° 


Subsequently, proceedings at the instance 
of one or otner of the parties were taken in 
the Revenue Court for mutation of names. 
An Assistant Collector, under section 4^ of 
the Land Revenue Act, likewise found that 
neither. party was in possession but after 
ascertaining by sümmary enquiry which 
of them was best entitled to the property 
in question, that is to say, both the éaluka 
and the non-takukdari property, made an 
order in favour of the applicant for posses- 
sion in respect of the non-talukdari property 
and of the opposite party in respect of the 
taluka, "This decision was appealed against 
to the Collector and the appeal was trans- 
ferred to the Deputy Commissioner of 
Rae Bareli who-upheld the decision of 
the Assistant Collector, : 
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A copy of thisdecision was sent to the 
‘strict Magistrate of Lucknow, who nad 
attached the property under section 146 
of tbe Code of Criminal Procedure and he 
removed the Receiver and delivered the 
taluka to the non-applicant. There was 
- an application in revision to the Sessions 
“ Judge on the ground that the District Magis- 
trate had no power to release the property 
fiom attachment until a competent Court 
had determined ‘the rights of the parties 
thereto, and that the Assistant Collector 
acting under section 40 of the Land Revenue 
Act, was not acompetent Court to determine 
such rights. This epplicetion was rejected 
by the Sessions Judge (he has wrongly signed 
himself as District Judge) on the ground that 
under section 435 (3) an order passed under 
section 146 (being an ordei under Chapter 
XII) of the Code of Criminal Procedure 
could not -be called in question in revision, 
‘Ths questions for me to decide in this 
application are :— f g 
(1) Was the District Magistrate of. Lucknow 
justified in releasing the property from 
attachment gn the ground that the decision 
of the mutation case in favour of the non- 


applicant amounted to a determination’ 


by a competent Court of the rights of the 
parties ? . 

(2f not, is this Court debarred by 
section 435 (3) of the Code of Criminal Pro- 
cedure from interfering with this order? 

(3) Should this Court interfere ? 

As to question (1) it has been argued that 
the Assistant Collector, acting under sec- 
tion 40 of the Land Revenue Act, had only 

jurisdiction to “ascertain by summary 
enquiry who was the best person entitled 
to the property "and that this could 
not mean that he had jurisdiction as a 
competent Court to determine the 
rights of the parties to,.the property. 
The expression quoted, no doubt, merely 
means that the Revenue Court shall 
decide. by a summary enquiry who 
appears to have the best prima facie 
title. This is not the same thing 
as determining the tights of the parties. 
But the argument advanced omits the 


fact that section 146 addstothe expression : 


“until a competent Court has determined 
‘the rights of the parties thereto ” the words 
* or the person entitled to possession there- 
oj," I am of opinion that the Assistant 
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although he was ‘not compe- 

the tights’ of: the 
property was ` entitled 
to decide the person entitled to 
possession thereof. Section 40 requires 
that, after the summary enquiry as to the 
persou who has the best prima facie title, 
the Court ' shall put such person in posses- 
Sion," It is impossible to hold that this 
provision does not give the Court power 
to decide the person entitled to possession. 
The questions of title to  possessien 
and of an absclute title are | quite 
different and the fact that the decision as 
to title to possession is based merely on a 
summary enquiry as to the person best 
entitled to the property cannot be used as 
an argument that the Court is not compe- | 
tent to. decide the question of title to 
possession when the section requires a Court . 
to put the person into possession. 

As to question (2), under section’ 146 
of the Code of Criminal Procedure the 
Criminal Court after attaching the prop- 
erty is functus officio unless the subsequent 
event occurs of a competent Court 
determining the rights of the parties 
to the property or the person entitled 
to possession thereof. If, therefore, I had 
held that a competent Court had not’ de- 
termined either of these questions, 
I should have been prepared to hold that 
the action of the District Magistrate in’ 
teleasing the property was without juris- 
diction and as such could not be said to 
be an order under section 146 of the Code’ 
of Criminal Procedure. Consequently, the ` 
bar against «revision created by section 
435 (3) of the Code of Criminal Procedure 
would not operate. Question (3) does uot 
arise. ' DE 
Consequently I dismiss this applica 
tion. 

N. H. 


Collector, 
tent to. decide 
parties to the 


Application dismissed, 
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. ` MADRAS HIGH COURT. 

, CRIMINAL APPEAL NO. 1560 OF 1922. 
CRIMINAL REVISION PETITION No. 653 
OF 1022. 

DOF November 15, 1922. 

"Presemi:—Mr. Justice’ Oldfield and Mr. 
Justice Ramesam. 

In re MANDAVAPURATH 


ERESAKUTTY MOOPAN AND ANOTHER ' 


— ACCUSED NOS. I AND 2—PETITIONERS—— 
B APPELLANTS. 

Criminal Procedure Code (Act V of 1898), ss. 
196, 537— Order under s. 195 sanctioning prosecution 
—Omission to address Magistrate concerned- 
Irregularity. . 

An order of the Governinent sanctioning, under 

. section 196 of the Criminal Procedure Code, the 
prosecution of a person for a political offence did 
not say in its body to whom the order was given 
but the District Magistrate, the Special Magistrate 
and the Public Prosecutor concerned were desig- 
nated below it. It was objected ‘that the order 

. was open to objection on the ground that it was 
not given to any determinate person: 

Held, (x) that the order must be taken .as ad. 


üressed to the persons designated below who: 


were the persons concerned in the holdiug of 
the trial ; 


(2) thateven if the objection was valid, the , 


omission was a mete irregularity covered by 
' section 537 of the Criminal Procedure Code. 


In Cr. A. No. I160 oí 1922. 


" Appeal against the sentences of the 
. Court of the Special Judge, Malabar, 
: Calicut, in Case No, 118 of 1922. 


, Ia Cc. R. P. No. 653 of 1922. 


Petition praying that, in the circumstances 
‘stated in the affidavit filed therewith, the 
- High. Court will be pleased to admit and 

receive in evidence in the said Criminal 
Application No. 1160 of 1922, the depositions 
of two Police Officers, Head Constable 
No. 328, and Police Constable No.'591, P.Ws. 
Nos. xo and 11 respectively in Case No. 
of i921 on the file of the Court of the 
Special Tribunal, Celicut. i 


Messrs. K. P. M. Menon, R. Govinda 
Menin, and Abdulla Kutti, for the 
Appellants. 

Th: Public Prosecutor, Mr. J.C. Adam 
the Crown. 

JUDGMENT.-—Preliminary objection has 


been taken to the trial in the.lower Court 


1 
s 
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in this appeal aud a similar objection on an 
identical ground has been taken to the 
trial in Criminal Appeal No. 847 of 
I922. We have accordingly heard .the 
learned Counsel in both these cases before 
giving judgment. Our decision on the 
objections in this case w:ll apply also to 
the objection in Criminal Appeal No: 847 
of 1922. 

The objection is that, the case being 


instituted under an order of the Local 


Government based on section 196 of the 
Code of Criminal Procedure, the’ order, 
Exhibit A, in the present case being similar 
to the order in the other already referred 
to, is not as contemplated by law, and a 
condition precedent to the validity of the 
proceedings is, therefore, wanting; or more 
definitely that the order of authorization 
by Government is not given to any deter- 
minate person as (it is said) section 196 
imoliedly requires. This objection was not 
teken in either casc in the grounds of appcal 
iu any specific way, but the learned Public 
Prosecutor has not demurred to our pro- 
ceeding at once. It is further material 


"that in neither case was any stfch objection 


taken at the trial. This might be important 
if we proposed to deal with the matter 
under the explanation to section 537 of 


' the Criminal Procedure Code or the last 


portion of section 16 of the Ordinance 
No. 1 of 1922: For we have not been 


. Shown how the accused were prejudiced 


in any way in the disposal of the oase on the 
merits. Nothing of that sort is in fact 
alleged ; and, when tke question is only 
of the machinery for the institution and 
prosecution of the proctedings and not 
of the mischief, which section 196 is designed 
to prevent, the institution of procecdirgs 
in respect of grave political offences without 
the approval of the Government at all, 
we should be prepared, to hold that we 
are concerned only with an irregularity 
covered by section 537 or section 16 of the 
Ordinance, not with an illegality by which 
the proceedings wou.d be vitiated. 

But in fact there is, in our opibion, neither 
illegality nor irregularity. The crdcr in 
question, no doubt, runs simply: “His 
Excellency the Governor in Council in 
exercise of the pow..s conferred on him 
by section 196 of the Code of Criminal 
Procedure, hereby sanctions the prosecution 
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of the said persons before Special Judge 
for offences punishab.c under scction 121 
of the Indian Penal Code. " ,But this order 
was communicated and is and must be 
taken as addressed to the three persons, 
_ designated below it ; the D:strict Magistrate, 
‘Malabar, the Pub.ic Prosecutor, Malabar 
“and the Senior Speciel Judge as the person 
concerned in the holding of trials. There 
is some difficulty about the Public Prosccu- 
tor, Malabar., But we are informed that 
appointments of Public Prosecutors, who 
“are, no, doubt called Additional Public 
Prosecutors, have been made for the whole 


of the Malabar District, end not, as the ` 


appointmant of the ordinary Public Prosecu- 
tors attahd to the existng Scssions 
Court is made, for North and South Mala- 
bar. The important point, however, is the 
communication of the order to the District 
Magistrate, because he is the officer wo in 
Malabar, as elsewhere, is entrusted with the 
duty of initiating prosecutions generally 


for offences punishable under the Indian, ` 


Penal Code: There is no suggestion that 
the District Mágistrate is not directly 


or indirectly responsible for the prosecution. ` 


The complaint was presented and the 
.prosecut.on wes cerricd on by Mr. Rama 
.Pattar, who signs and describes h'mself 
as -Additional Public Prosecutor, South 
Malabar; we must then apply to what 
he did, section 114 of the Indian Evidence 
* Act and particularly illustration (e) there- 
to;aud it must be presum d thet Mr. 
“Rama Pattar, was a person d.ly «mpowered 
to initiate and carry on the proceedings. 
No objection was taken at the triel to that 
presumption and there is nothing on the 
‘record to support any objection to it. 
' these circumstances, we do not think that 
any objection to the order of the Govern- 
ment, as insufficient in itself or as insuff- 
.cient to justify the initiation end carrying 
“out of the proceedings by Mr. Rama Pattar 
.has been estabbsh.d. — E 
US We turn-then to the contentions peculiar 
to Appeal No. 1160 of 1922; and we have 
first to deal w.th an application, Criminal 
“Misecllancous Pet:tion No. 653 of 1922, 
3 for the admission in evidence of the di posi- 
“tions of two Police Officers in another 
(case ot for their exeminztion now as wit- 


‘ nesses. The circumstances are that these - 
| two Eolice Officers gave evidence in Case.. 
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No. 7 of 1921 on the yth October 1921 
and succecding days; that is to say, over 
six months before the trial in the present 
case was hild. The petition is argued 
on the ground that the accuscd could not, 
in the exerc'se, of reasonable diligence, 


"have kuown of or adduced this evidence, , 


which is said to be materiel. We cannot 
see how there was anything in the circum- 
stances to prevent their knowing of. and 


.adducing this evidence, when what these 


witnesses spoke to had been public property 

for over six montns before the trial. : We ' 
have, moreover, had the evidence read; 

and we do not sce how it can be regarded 

as materiel. Criminal Miscellaneous Peti- 

tion No. 653 of 1922, therefore, fails. and 

is d'smisscd. ` ' 

- On the merits of the present case, as 


.disclosed by the evidence, there are the 


statements of the 3rd, 4th, 5th, 6th and 7th 
prosecution witnesses, eye-witncsses. There 
is no doubt, that, if those statements are 
believed, the charge against the accused 
is amply made out. Against the 3rd, 5th, 
6th and 7th prosecution witnesses there-is 
nothing, either in the shape of enmity, or 


„against their credit. The’ credit of the 


4th prosecution witness may be doubtful , 
since he is a dismissed village servant. Of 
these , witnesses, yth prosecution witness 


,says that he gave information to the autho- 
. rities a few days after the occurrence; and 


thatis not contradicted, Sixth. prosecution 
witness was a Head Constable who might 
very naturally note or remember. the names 
of these two accused, since they were both: 
prominent persons, having been Secretary 
and .President of the . Local. Khilafat 
Association. The witnesses deposed con- 
sistently, no successíul attack Leing made 
on their evidence in cross-exmination. 
The main objection to the prosecution 
case is based on the delay after which 


Jit. was institwed:and there is. also the 


allegation of the accused ‘that they were 
living in their usual homes and that they 
sureendeied at once, when a warrant for 
them was issved. That they were living in 


. their usual homes is not, however, supported 


by eny evidence on their side and no qtes- 


, tions .were put to the prosecution witnesses 


on the point. It is possible that moie 
important occuricnces, in which loss of 
life or. direct .responsibility for destruction 
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of property, engaged the.attention of the -A person réstricted under the Burma Habitual 
authorities in the first instance. In any Offenders Act, should not be made to report him- 


case this delay is quite inconsistent with thé. EA villas = heed: oe to reporting himself > 


Suggestion, which has also been made A person wuo is proceeded against under the 
that. the. accused have boen” prosecuted Burma Habitual Offenders Restriction Act cen- 
because of their prominencein the Khilafat "ot be required to execute a surety bond. : 
: iHa There is further alibi evidence > — In order to justify the restriction-of a person 
and we concur in the lower Court S estimate to a village other than. his own, there must be 
of it adding only that the evidence of the proof that he is able to support himself at that 
second defence witness, relating to the first Village. , i ; 
accused is not; even if believed, necessarily _ Criminal reference by the Sessions Judge, 
conclusive. Í : Bassien, in Criminal Revision No. 18 
: í l < : . of 1920. E 
Taking this. view of the evidence, we _ FACTS appear from the following ` 
think that reasonable doubt as to tha Referring Order... 
convictions is excluded. We, therefore, con- In. his Criminal, Miscellaneous: Case. 


* firm-them and also th t dismissing No. .I31. of gat. the Sub-Divisional: 
QULA FOSSE reat B Magistrate of Henzada has passed a- 


a 


the appeal. Pal : 
restriction order under section 7 of the 
Appeal & Petition dismissed. Burma Habitual Offenders Restriction Act: 
l ae a ; ; against the respondent Nga Kala, In my” 
e Y.N.V. 3 3 i opinion the order cannot stand. He speaks © 
Ade Cus of tbe respondent entering into a bond. 


The word “bond” is not to be. teund any- 
where in the Habitual Offenders Restriction 
Act, an order is passed against the respon- . 
dent for disobedience of which he can be . 
prosecuted under section 18 8f the Act. 
. There is no such thing as a bond. In the . 
second place, the respondent has been made ` 
| UR f | to move his residence to another’ vidage 
MM T. me : tract, apparently the special reason required . 
eee s os 7 77." py 1.3 of the Rules under the Act Police’ 
d a o? Department Notification No. 280, dated 
a . 17th November 1919) is that he has a well- 
* to-do relative in the village tract, who can , 
support him. But there is nothing on ` 
the record to show that she is willing to' 
support him, and section 10 of the Act: 
mM. MER certainly contemplates that he should eart’, 
po PN © ` his own livelihood. There is on the record 
NEW US no evidence to prove and no finding that^ 
x e : the respondent can earn his livelihood within 
es "E .. (+ the area of restriction. Again, the respon- 
LOWER BURMA CHIEF COURT. | dent has been ordered to make a double 
. CRIMINAL REVISION NO. 76-Bor 1922. | report, once a day to the Village Headman . 
bem February 9, 1922, ^ . :- and twice a week to the Officer in charge 
.. Present—Mr. Justice Duckworth. of the Neikban Police Station. Such a’. 
U . BMPÉROR-—ArPELLAN? ^^ . . double report is clearly illegal, (vide r. 6 
MESE vefsus.. .  .  . of the Rules under the Act). Moreover,. 
NGA KALA—Responpent. r, 6 saysthat reportof ‘a Police Officer’ 
“Burma Habitual. Offenders Restrictim Act - shall only be ordered in exceptional cases 
t II of. 1013), $5. 6, : ? id LH for, reasons to be E in writing: there’ 
UKEY amie Pies ee een OF is nothiug to slow that the’ present cesé-is. 
es (ie cfi his Eid rin report, ii exceptional one, ‘ati d no Such reasüng" 


m 
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have been recorded. For the above reasons, 
Ium of opinion that the order of restriction 
against the respondent, Nga Kala, must 
be set aside. Submiited to the Chief Court. 


ORDER.—I have read the reference of 
the learned Sessions Judge of Bassien and 
also the proceedings of the Magistrate. 


Twill deal with the learned Sessions Judge’s 
criticisms seriatim. ' 


The Magistrate, in the circumstances 
stated, cleatly had the option of proceeding 
against Nga Kala under section 1ro,Criminal 
Procedure Code, or under the Burma Habi- 
tual Offenders Restrictions Act. In the 
former case a bond was necessary.- In the 
latter it was not. The Magistrate, 
from what hé endorsed on the Form Criminal 
57, appears to me to have recognised this 
and to have made no error. Moreover, 
when he decided to take action under the 
Burma Habitual Offenders Restriction Act, 
he never mentioned that any bond was 
required. He went astray in having a 
bond executed. As regards his restriction 
to another village tract than his own, the 


Magistrate was probably, in the circum- . 


stances stated by the learned Sessions Judge, 
in error, There is no.enquiry whether 
and no proof that the respondent is able 
to support himself at that village. 

As regards the double report, that to 
the Police was clearly not'called for. The 
reasons stated by the learned Sessions Judge 
show this adequately. At the same time, 
after reading the evidence in the case 
and the ‘reported case of Emperor 
v. Po Mya (1) these appear to me 
good grounds for a restriction order against 
Nga Kala. 

'The order will not, therefore, be set aside, 
but will be modified in respondent's favour 
as follows:—Nga Kala, son of Maung Shwe 
Ba, will restrict his movements within 
the village tract of Thayetoh during the 
day, will remain at his residence during 
the night and will report himself to his 
Headman at 8 P.M., every night for one 
year or till the 30th November 1922. If 
he has occasion to leave the village tract 
he shall obtain the necessary pass from 

JG) Qr Ind. Cas. r005; 13 Bur. L. T. 155; ro 
Y, BYR, 274; 22 Cr L. J. 477. 


~ 
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the Headman. Thé bond which he exe- 
cuted, will be cancelled. This order must 
be explained to Nga Kala and the Headman 
concerned. E 


W.C. A, & N, H, Order accordingly. 


PATNA HIGH COURT. 
CRIMINAL REVISION No. 65 OF 1923. 
March 22, 1923, t. 
Present:—Mr, Justice Kulwant Sahay. 
TANAK CHAUDHRY— 
ACCUSED-—-PETITIONER 
: versus : 
EMPEROR--OrPosrrTE Party. 
Penal Code (Act X L V of 1860), ss. 147, 426 
TN to property of | another —Mischief— 


In a Collectorate partition a certain building 
which was in the possession of the compldinant 
fell to the share of one A. Subsequently, 
there was a compromise between A dnd the 
complainant whereby the former agreed to give 
up the building to the latter in exchange of 
a plot of land. This compromise was filed 
before the Collector who gave effect to it 
in the Collectorate partition. Complainant con- 
tinued in possession of the building. Accused, 
a servant of A, along with others, demolished 
the building and ploughed up the site asserting . 
that the building helonged to his master 4 and that 
the compromise was ineffective as no deed of ex- 
change has been drawn up in accordance there- 
with: . 

Held, (1) that the compromise having been given 
„effect to vy the Collector in tne partition the title 
in the building had passed to the complainant; 

(2) that the accused was, therefore, guilty of © 
mischief, and consequently of rioting. 

Ram Krishna Singh v. Emperor, 66 Ind. Cas. 
817; 3 P. L. T. 335; (1922) A. I. R. (Pat.) 197; 23 Cr. 
L.]. 321, distinguished. i 

Criminal tev.sion against the orcer of 
the Sessions Judge, Machubani, up olding 
tne conviction and sentence paes ed. by 
the Sub-Divisional Magistrate, Madhubani, 


"^; to six, months’ 
The . conviction’ and sentence has been, 
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Messrs: Manohar La! and 4. P. Upadhya, 
for thé "Péiitioner. 

The Assistent Govern ent Advocate, fox 
the Opposite Party. 

JUDGMENT.—'Lhe petitioner has been 
convivied by the Sub-Divisional Magistrate 
of Madhubani for rioting under section 147, 
Indian Pénal Code, and ‘has Been sentenced 
“rigorous imprisonment. 


upheld on, appeal by the Sessions Judge. 
The facts, shortlystated, are that in village 
Mukhiapati one Ramchunder Babu and 
Sunder Babu had each 8-annas share and 
eacli had ‘a kuichery house situated therein, 
the kutchery of Ramchunder Babu being 
to the North of that of Sunder Babi. The 
two  kuicheries were surveyed in plots 


Nos. 2432,- 2433 and 2437 in the Cadastral ' 
. the land. 


Survey. The entire sixteen-annas of 
the village were sold to Babu Mahanti 
Lal and others in the following shares :—— 
Babu  Mahanti “Lal and others -8- 
annas, Babu Anrudh Singh and others 
4-annas, and Babu Paryeg Singh and others 
4-annas. 
tion of the ‘village and in that partition all 
the three plots whereupon the two huicheries 


were built fell to the share of Babu Anrudh- 


Singh. An objection was filed by Babu 
Mahanti Lal who was in possession of one 
of. the kutchertes, and subsequentlythere was 
a compromise between the parties whereby 
“it: was agreed that one of the kuichéries 
with the lands and trees standing thereon 
be allotied to Mahanti Lal and in exchange 
thereof, Mahanti Lal should make over cer- 
tain Zirait land toAnrudh Babu. This com- 
promise was filed before the Collector and 
on the 16th of July 1919 the Collector gave 
effect to this compromise and made the 
final order in thepartition case. Delivery of 
possession was given on the 27th April 1921 
and since then disputes have been going 
ou between Mahanti Lal's party and Anrudh 


Singh's party as regardsthe possession ofthe , 


Rutchery. In 1921 there was a case’ under 
section 447-147, Indian Penal Code, about 
dismantling the cook-shed attached to the 
kutchery. In 1922 there was a proceeding 
under section 144, Criminal Procedure Code, 
relating to the kutchery. The occurrence 
giving rise to the present case took place 
on the 1rgth June 1922. On that date at 
9 ^4. M, the complainant, who is a servant 


au 
) 


INDIAN CASES.. 


' breach of thepeace. 


“ploughed up. 


There was a Collectorate parti- . 


139. 


of Babu Mahanti Tal, lodged a Sanka before 
the Police to the effect that on the morning 
of that date while he was alone in the huichery 
Aniudh Babu’s men came aud threatened 
him and that there was a likelihood'of the . 
The Sub-Inspector de- 
puted a Constable to see that no breach of the 
peace occurred and the complainant with the 


i Constable rciurned to the village at about 
.2'p. M. when he found that the kutchery 


was no longer existing and theland had been 
The Sub-Inspector arrived in 


the village at about 5 r. M. and then the 


. complainant lodged his First Information in 
' which the present petitioner was named for 


the first time, The information was to the. 
effect that in the absence of the complainant 
the petitioner came there with a mob, 
dismaniled the kutchery and -ploughed up 
An investigation was made by 
the Sub-Inspector with the result that the 
petitioner and others were placed on their 
tíial and convicted as stated above. 


The defence story was that the exchange 
was never given effect to and that the deliv- 
ery of possession on the 27: h April x920 was 
in accordance with the original allotment 
whereby the three plo.s of land upon which 
the two kutcheries stood were alloted i0 
the petilioner's masicr and that the peti- 
tioner’s master continved in possession. 
throughout. 


It has been found by both the Courts* 
below that the petiiioner’s master was not 
in possession of the kuichery which'wasgiven 
to Babu Mahanti Lal under the compromise. 
That the comprmose was given effect to. 
by the Collector and although in the peti- 
tion of compromise it was stated that. a 
regular deed of exchangewould te executed 
between the parties, yet title passed to 
MehaniiLal under theCollectorate partition 
which gave effect to the compromise.' 


Having regard to the finding of both the 
Courts below that Mahanti Lal never parted . 
with the possession of the: hutchery and, 
that Anrudh wasnot given actual possession ' 
of that kuschery house, the argument of the 
learned Vakil for the petitioner that in 
dismantling the kufchery house, the peti- 
tioner was “hot guilty of any criminal offence 
inasmuch as the Auich.ry house belonged to 


E 
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his master cannot be accepted. The learncd 
Valkil relies on the case of Rami Krishna 
Singh v. .Emperor (x) and argues that 


the petitioner by destroying the property ` 


‘belonging to ‘his master did not Cause any 


mischief, and, therefore, he «could not be ` 


convicted of any ‘offence of rioting the 
common object of which is stated to be “to 


commit mischief to Mahanti Lal and his' 


cy-sharers ‘by: dismantling. their Rutchery 
house and by means of criminal force 
or show of crithinal force to obtain 
possession of its site and thus” to 
enforce any right or supposed right of 


Anrudh Singh." The facts of that case are ` 


'quite distinguishable from those of the 
present case.’ In that case there was a de- 
livery of possession 
ra 95.of the Civil Procedure Code and the 
complainant who was the judgment-debtor 
still asserted his possession after delivery 
of possession by the Civil Court. It was 
held that the ‘delivery of possession by the 
Civil Court had the effect of making.the pos- 
session ofthe, judgment-debtor. that of a 


trespasser and the accused in thatcase was | 
justified in taking possession of the property. 


by ousting.” the . judgment-debtor; and 
the property being his own.it could not be 


held that he committed mischief by causing. 


damage.to that property. In the present 
case the findings of both the Courts below are 


clear that the kutchery house in question’was’ _ 


£he.property of Mahanti kal and he was 
in.possession and, therefore, there was no 
justification for the petitionet to dismantle 
the house which amounted to a mischief 
under section 425 of the Indian Penal 
Code. | i 
The second point taken by the learned’ 
Vakil for the petitioner is, that there is no 
finding as regards the common object stated 
in the charge. His argument is that the 
Court cannot infer the common object but- 
it must find it upon the evidence adduced’ 


in the case. He says that it must be found . 


that the mob was actuated by the common. 
object alleged in the charge, and reliance 

is placed on the case of Jadubar S inghv.Im- 
peror (2). On reading the two judgments of 


. 6) g Ind. Cas: 817; 3 P. La T. 335; (1922) A. 4 ds 
R. (Pa © 


197; 23 Cr. L- J. 321. 
-(2) 52 Ind, Cas. 494 1 20 Cr. L. J. 670. 
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the Courts below it is quite clear tliat the 


» 1 


, finding as regards’ the. common object’ `- 


stated in the charge is based upon the evi- 
dence on the record and is: nota mere sur- ` 
mise. There is-no substance: in this con- 
tention also: 
"Phe third point taken is that the accused’ 
bona fide believed the kuichery to be the ` 
property of his ‘master’ and, therefore, he | 
comimittéd no offence. Having regard “to, the | 


: Circumstances . proved by the evidence ` 


there can be no reasonable ground for the 


.pétitioner to entertain’ a bona fide. belief | 


that the ‘property belonged to his master. 


 "There'had been’ previous cases in ‘which 


the possession of Mahanti Lal was declared. ` 
This’ contention almost must, theréfore, be 
disallowed. | f : PE 
;As regatds the senterice it is said that no ` 
bodily, injtiry was caused to any person, 
there was no assault or beating, and all that 
the accused- did'was'to dismantle the kut-: 
chery house and’ to plough up theland and :: 
the senfenceof six months’ rigorous impii- ` 
sonment is unduly severe. Having regard ` 
to the circumstances of the case, I am of = 
opinion: that three ‘months’ rigorous im- 
prisonment would meet the ends of justice. 
. The conviction is accrodingly ' upheld 
but -the- sentence is reduced to’ three 
months’ rigorous’ imprisonment. 
Z. K. O M 
i Convickion upheld; 
Sentence reducéd. 
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‘PATNA HIGH COURT. - 
CRIMINAL Revision NO: 144 OF 1923. 
April 6, 1923. - 
Present:—J ustice Sir John Bucknill, Kr. 
BANSIDPAR. MARWARI-—PETITIONER. 
versus 


OPPOSITE PARTY. 

` Criminal Procedure Code (Act V of 1898), 
85. X07, 145—Proceedings under s. og—-District 
Magistrate, power of, to interfere—Direction to 
Subordinate Magistrate, to initiate proceedings under 
8. 145— District Magistrate, jurisdiction of. 

A District Magistrate has no power to set aside 
an order made under section r07' of the Criminal 
Procedure Code by a Magistrate subordinate to 
him. If he finds that an improper order has been 
made, all he can do is to submit the case to the 
High Court for the. exercise of its tevisional powers.’ 
[p. 162, col. 2 


. A District "Magistrate has no ‘jurisdiction to. 


direct a Magistrate subordinate to him to take 
proceedings under section 145 of the Criminal 
. Procedure Code. [p. 162, col. 2.] 


Revision from an order of the District 
Magistrate, Bhagalpore, dated the 23rd Feb- 
ruary 1923. 


Messrs. G. C.:Pal- and S. C. Majua 


for the Petitioner. . 
"The Assistant Government Advocate, 
for the Opposite Party. : 


.JUDGMENT.—This.is ; an application 
in criminal revisional jurisdiction: The 
matter is a very simple, one. The Sub- 
Divisional. Officer of Bhagalpore, on the 
25th January 1923, as a result of the peru- 
sal of a Police report and under the belief 


that there was an imminent danger of-a, 


| breach of the peace, made an order restrain- 
ing both parties from going upon, certain 


lands about which there was a dispute bet-' 


ween them ; this he did under the provisions 
of section r44 of the Criminal Procedure 
Code.. He ordered that notices should be 
issued on the parties accordingly and that 
they should show cause before him on the 7th 
February.last. On the, 7th, February the 
matter came before him. “His order-sheet 


. reads: ‘Cause shown by both parties. Draw . 


under section 107, Criminal 


proceedings 
Fix. 


Procedure Code, against second party. ` 
26th February. 


ordered to'execüte a bond of Rs. 200 each 


to keep the peace for the period of one year i 
' Code." 


with .a surety of like’ amount.” Now, I 
think that it is common ground here that 


UI 
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1923 for showing cause” 
by the second party why they should not be’ 


tôt 


fà NEG 


the Sub- Divisional Officer seems to have . 


made a mistake. ` He does not clearly round 
off or finish the proceedings under section 
144 of the Criminal Procedure Code which 
were actually before him. Presumably; he 
intended to conclude the proceedings undér 


, Section 144, and after having closed them 
INDAR NARAIN SINGH AND OTHERS-— | 
` 107, but at any rate he passed. no order 


dówn, to initiate proceedings under section 


under the provisions of sectión r44.. I 
think that I should mention that, in coming 
to the conclusion to which he did, the Sub- 
Divisional Officer had the advantage of 
seeing the written statements which had 
been filed in'response to his notice of the 

25th January by both parties. Now, on 
the 23rd February, it would appear that the 
second party, (that is the respondent here) 
applied, it is said, ex ‘parte, to the District 
Magistrate of Bhagalpore to.set aside the 
Sub-Divisional Officer's order. "The District 
Magistrate on that date and, it is alleged, 
without any.notice having been given. ‘to the 
first party, made an.order which is the prin- 
cipal subject-matter of the application now 


before this’ Court. In this order, after recit-. 


ing that. he had read the records and the 


; Police report and after commenting upon 
Sub-Divisional Officer, 


the fact that the 
did not appear to have made any order ab- 
solute under the provisions of section; 144 
and assuming that it had been intended 


that those proceedings. under section Y44: 
had been in sonte’ fashion or other dropped, 
. the District Magistráte wiites: 


tioner has questioned the propriety of a pro- 
ceeding under section: 107, Criminal: Proce- 


` dure Code. ‘The dispute, he says, is a dispute 


concerning Jand and this is admitted by the 
Police report on 
relies." “He then expresses the view that, 
ou the materials which were available be> 
fore hint, it could hardly be said that the 
claim which was put forward by the second 
party could.be regarded off hand as not 
bona fide, aud, then, makes the following 
order: 
section 145. “should be appliéd. -’ 


cedure. Code I set aside the preliminary 

order under section, 107; Criminal Procedure 

Code, and direct that proceedings be taken 

up under section 145, Criminal Procedure 

-Now it ‘is admitted here that*éach 

part of this order i is bad, In the first place, 
* id a ' 


“The pet?’ 


which the Magistrate : 


y “This is, therefore, a casein- which . 
- There- . 
‘fore; under section 435 of the Criminal Pro 


N, 


QUON 


3 


; irate's order. 


-JJe 
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had the District Magistrate desired to deal 
in any way with the order which had been 
made by the Sub- Divisional” Officer under 
the provisions of section 107 of the Cri- 
minal Procedure Code, he might possibly 
havé referred the matter to this Court; 
but he certainly had no power to set aside 
the order which had been made by the Sub- 
Divisional Officer. In the ‘second place, 
it is also similarly admitted that the District 


. Magistrate had no jurisdiction to direct the 


Sub-Divisional Officer to take proceedings 
under section 145 of the Criminal Proce- 
dure Code.. Now, when the District Magis- 
trate's order was sent down to the Sub-Di- 
visional Officer, he, obeying the directions 


which had been given to him by the District 


Magistrate, made the following order on 
the 16th February: "Perused District Magis- 
Draw proceedings under sec- 
tion 145, Criminal Procedure Code, and fix 


the 16th March 1923. In the meantime the’ 


land is attached under section 145, clause 
(4), Criminal Procedure Code. Send copy 
of this order to Police for attachment." 
This series of errors was brought to the atten- 
tion of this Court on the 5th March anda 
Rule was obtained fromMullick and Adami, 
all further proceedings. being stayed 
pending ‘the hearing of the application. 
The matter has now come before me. 

What has actually taken place is not de- 


- fended or excused by the Harned Assistant 


Government Advocate who appears for the 
opposite party. Indeed, the District Magis- 
trate himself in his reply to the communi- 
cation from this Court asking him whether 
he had any cause to show why his order 


Should not be set aside, does not, so far as 


I understand in his explanation, seem 
now to contemplate that he can justify 
his having made an order of this character. 
What, however, is urged, very sensibly, 
by the learned Assistant Government Advo- 
eate is that in many cases where in orders 
there has been irregularity of form ‘but 
where it would seem, on such investigation 
as is possible in this Court, that no harm 
would be done to the parties and that al- 
though by a wrong method a right result 
‘may perhaps have been reached, it is un- 
desirable that this Court should exercise its 


' discretionary jurisdiction in revision. Whilst 


Taminfull accord with that proposition 
I must say that in this case I think ít can 
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hardly be said that it is one in which it is 
not more important to draw attention 
to the series of errors which has taken place 
than to take up the attitude that formalities 
have not been observed which should be 
condoned. It was, I think, quite obvious 
that the Sub- Divisional Officer ought to have 
concluded his investigation under the pro- 
vions of section 144 and, at anyrate,to have 
made some order which would indicate what 
had happened to those proceedings which 
seem to have been left by him in the air. 
It is also equally clear that the District 
Magistrate had neither power to quash- 
the proceedings which had been initiated by 
the Sub-Divisional Officer under the provi- 
sions of section 107, nor to order the Sub- 
Divisional Officer to initiate proceedings 
under section 145. Lastly, as a corollary 
it was doubtless irregular for the Sub-Divi- 
sional Officer to- have drawn up proceedings 
under the provisions of section. 145 simply 
on the ground that he was told so to do by 
the District Magistrate. I fear that, if such 
a series of errors were passed over without, 
comment and the orders which have been 
wrongly made were allowed to stand, simp- 
ly because it may possibly be that no harm 
will eventuate to either of the parties as a 
result of such orders, those who have to ad- 
minister the Criminal Law. in subordinate 
capacities might perhaps feel that any close 
adherence to the formalities prescribed 
by the Criminal Procedure Code is unne- 
cessary. In this case, therefore, I feel 
that a sense of the irregularity of what 
has taken place would be marked by set- 
ting aside these orders. I direct, therefore, 
that the order of the District Magistrate 
of the 23rd February last'and the order cf 
the Sub-Divisional Officer of the 26th Jan- 
uary last be set aside. The result will be ` 
that the Sub-Divisional Officer will be left: 
with the proceedings which were commenced : 
by him on the 7th February under the pro- 
visions of section 107 of the Code of Cri- 
minal Procedure. In ‘order to place his 
order-sheet upon a proper footing , he ought, 
strictly speaking, to pass some order indi- 
cating what has happened to the proceedings 
under section 144 which he initiated so 
long ago as the 25th January. I wish, 
however, specifically to mention that it does ; 
not necessarily follow that other praceed- ` 
ings in addition to or in lieu of those taking 
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VARISAI ROWTHER, 425767 
place under section 107 may not also be de- 
sirable oreven necessary. With that, however, 
Ihave here nothing whateverto do. Whe- 
ther such steps are desirable or necessary 
must depend upon circumstances as they 
arise; ' 2 
^^ NK : 
Rule made absolute. 


MADRAS HIGH COURT. 
VA SPECIAL BENCH. 
CRIMINAL REVISION CASE No. 384 OF 1922 
CRIMINAL REVISION PETITION No. 333 OF 
` 1922. . | 
December 22, 1922. 

Present -—Sir Walter Schwabe, Kr., 
Chief Justice, Mr. Justice Phillips, Mr. 
Justice Devadoss, Mr. Justice Venkata- 
subba Rao .and Mr. Justice Wallace. 
In re VARISAI ROWTHER AND ANOTHER 

—ACCUSED—PETITIONERS. 
Criminal Procedure Code ( Act V of 1898), ss. 254, 
356,:342, 537— Examination of accused— Cross- 
exa nination of prosecution witnesses under £. 256 
— Fresh examination of accused, whether obligatory. 


'"Séction 342 of the Criminal Procedure Code. 
which requires that the accused shall be examined . 


generally in the case after the examination of 
the prosecution- witnesses aud before the accused 
is called on for his defence, is mandatory aud not 
discretionary and failure to comply with the terms 
of the section is an illegality vitiating the trial 
and not a mere irre larity which can be cured 
under section 537 of the Code. (p. 164, col. 2.] 
Per Curiam ( Venkatasubba Rao, J. dissenting):—~ 


The mere fact that in a warrant-case after the. - 


framing ofachargeundersection254o0f the Crimi- 
nal Procedure Code, the prosecution witnesses are 
re-callei and cross-examined under section .256 
of tne Code, does not render a fresh examination 
of the accused obligatory and the omission vo ues- 
tion the accused again at this stage d es not 
amount to a non-compliance with the provisions 
of section 342 of the Code and does not vitiate 
the rial j 

In re, Maruda Mathu Vannian, 71 Ind, Cas. 
252; 43 M. L. J. 402; 16 L. W. 420, (1922) M. W. N. 
Gor; 44 M. 820; (1922) A. J. R. (M) 512; 24 Cr. E. 
J. 124, overruled, 

The expression ‘‘after the prosecution 
witnesses has been examined” in section 342, 
Criminal Procedure Code, meaus when the 
prosecution has finisued calling evidence, 
Crosseexamination of the prosecution witnesses 
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under section 256 is not part of the examination 
of the prosecution witnesses within the meaning 
of section 342, nor does such re-examination 
generally amount to. giving fresh evidence for 
the prosecution, büt is merely explanatory of the 
cross-examination. If newand material matter 
in support of the prosecution is elicited in cross- 
examination or re-examination, it is: desirable 
that the accused should again be questioned on 
the case and asked generally to explain the cir- 
cumstances, and iif fresh evidence on material 
matters in support of the prosecution case is 
elicited in re-examination it would be obligatory 
on the Court to question the accused on that, 
[p. 164, col 2,; p. x65, cols. 1 & 2.] n 

Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 
Magistrate, Ramnad, in Criminal Appeals 
Nos. 10 and 15 of 1922, confirming the 
conviction and sentence of the Court of 
the Second Class Magistrate, Paramakudi; 
in C. C. No. 163 of 1921. 

This case coming on for hearing on 17th 
November 1922, upon persuingthe petition 
and the orders of the lower Courts and the 
records in the case, and upon hearing the 
arguments of Dr. S. Swaminadhan, for the 
Petitionérs, and of the. Public Prosecutor 
on behalf ofthe Crown, the Court (Krish- 
nan, J.) made the following 
. ORDER OF REFERENCE TO A FULL 

BENCH. m 

The point taken here is based on In re 
Maruda Mathu Vanunian (ri). This point ~ 
is being taken in a good many cases and 
it is argued that the trial in the lower Courts , 
is vitiated entirely by the omision to question 
the accused after the taking of the: prosecu- 
tion evidence is completed. I am inclined 
to think this requires further consideration, 
The case is referred tó a Bench. 





“This case coming on for hearing on.the 
27th and 28th November 1922, in pursuance . 
of the Order of Reference to a Full Bench, 
dated ihe 17th November 1922, upon perus- 
ing the petition and the records in the case . 
and the said Order of Reference to a Full 
Bench, and upon hearing the arguments 
of Dr. S. Swaminadhan, forthe Petitioners, . 
and of the Püblic Prosecutor on behalf of 
the Crown the Court made the following : 


f 1 Ind, Cas 252; 43 M. LT. 402; 16 Tn W] 
Pee, M.'W.N.601; 44 M. 820; (1922) A. 1 
R.: M) 5123 24 Cr; La J. 24. . l : A hs 
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ORDER.— This petition will be dismissed. 
We propose now only to say that the Court 
are of opinion that the recent decision 
of Oldfield and Ramesam, JJ. in In re 
Maruda Muthu Vannian (1) is wrongly 
decided and cannot be relied on on a future 
occasion, What our reosons"are for that 
judgment will be stated later cr; In re 
Maruda Mathu Vannian (1) is wrong and 
as there ere many cases pending it is right 
‘that the, view of the Court should be stated 
as soon as possible though there must 
be some slight delay in formulating our 
1eas01s. : l . 





Dr. S. Swaminadhan, for the Accuscd. 

The Public Prosecutor, for the Crown. 

This case having been posted this day for 
formulating the reasons the Court made 
the following 


; ORDER. . 
Schwabe, C. J.—This criminal revisio 
petition has been ordered to be referred 
to a Full Bench by reason of a large number 
of similar cases pending in which decisions 
of Magistrates throughout the Presidency 
would be vftiated if the recent decision of 


this Courtin In re Maruda Mathu Vannian. 


(I) was corréctly decided. | 


The facts. are that the accused were 
charged by the Police in a warrant-case for 
receiving stolen property before the Second 


“Class Magistrate of Paramakudi. The pro-. 


cedure adopted by him was the following. 
: Witnesses for the prosecution were examin- 
ed. The accused being given the opportunity 
to cross-examine the witnesses when their 
examination was completed did not avail 
themselves of that cpportunity. The accus. 
ed were then questiored generally on the case 
' for the purpose of enabling them to explain 
the circumstences appearing from the evi- 
dence against them, and they stated that 
they would put in a written statement. 


"The Magistrate then, under section 254 of 


the Criminal Procedure Code, being of opirion 
that there was ground for presuming that 
‘the accused had committed an ohence 
which was triable as a warrant-case and 
witch. he was competent to try, framed 
in writing a charge against the accused 
under section 41% of the Indian Penal 
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Code. The accused pleaded not guilty 
aud tse case was adjourned. At a later 
date, at their request, and in exercise of 
their rights under section 256, Criminal 
Procedure Code, the prosecution witnesses . 
were re-called for cross-exemination by the 
accused, and, where necessary, were Te- ` 
examined. Evidence was then called for 
the defence and, the accused through their . 
Cousnuel addressed the Cout. The accused 
were not further questioned generally on 


the case after the  cross-examination 
aud re-examination of the prosecu- 
tion witnesses. It is contended that 


the omission to question the accused again 
at this stage was an illegality, being a 
failure to comply with section 342 and 
vitiated the whole trial. The point was 
not taken before the Magistrate who heard 
the'case or an appeal before the Sub-Divi- 
sional Magistrate of Ramnad who affirmed 
the conviction, but comes before us in ' 
revision. . ; 

Section 342, Criminal Procedure Code, 
requiiesin all cases that the accused shall be 
questioned generally on the case in order 
to enable him to explain any circumstance 
appearing in the evidence against him, 
and this has to be done, in the words of 
the section, “‘ after the witnesses for the 
prosecution have been examined and before, 
he (the accused) is called on for his defence.” 
That thisis mandatory and not discretionary 
has been held in many cases and I think 
by eil the High Courts in India, and this 
must be taken as established. "That failure 
to comply with the. terms of the section 
is an illegality vitiating the trial and not a 
mere irregularity which cen in a proper 
case be excused under sectiou 537 of the 
Criminal Procedure Code has also been 
heid in many cases, thoguh that has not 
been withsuch unanimity. Ir my judgment, 
failure to comply with the provisions .of 
section 342 is en illegality and that must 
be considered as established in this Presi-. 
dency.. AN 

The question remains es to the point of 
time at the trial when this questioning of 
the acctised has to take place. Under the 
section it must be after the prosccution 
witnesses have been examined and before 


ithe accused is called on for his defence. 


In my jüdgment, “after the prosecution 
witnesses have been exemined" meang 
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when the prosecution has finished calling 
evidence. Generally speaking; in most cases, 
the examination will include the cross- 
examination and re-examination of the 
prosecution witnesses, if there is any. In 
Sessions cases this will always be the case 
“as the witness remains in the witness-box 
until the re-examination is complete; But 
the position is different in proceedings 
before Magistrates. In a warrant-case, 
which is all we are concerned with here, 


the procedure authorized by the Code is, 


that the prosecution witnesses ere called 
and can then be cross-examined on behalf 
of the accused and, if necessary, re-examined. 


The prosecution witnesses called et this’ 


stage are generally the whole prosecution 
evidence and the prosecution is closed. 
The Magistrate then, either dismisses the 
' case on the ground that no case is made 
out,or, after questioning the accused general- 
ly to enable him to explain any circumstance 
appearing against him from the evidence, 
formulates a charge under section 254, 
Criminal Procedure Code. ‘The charge is 
then read over and explained to the accused 
under section 255 and he is asked whether 
he is guilty or has any defence to make. 
This procedure is directly in accordance 
with the Code, and it is difficult to see 
how any other. is possible. It may’ be 
that the accused is not going to ask that the 
witnesses for the prosecution be ré-called 
for cross-examination under section 256, 
but proposes at once to call his evidence ; 
or it may be that he is not going to call 
any evidence, but to rely only on his address 
to the Court. In either event he 
will have been ‘called on for his 
defence and by the words of the 
Statute, the questioning has to be 
after the termination of the prosecution 


evidence and before he is called on for his. 


defence. Itis true that, under section 256, 
although he has not availed himself of the 
first opportunity of cross-examining pro- 
secution witnesses, he can ask for them to 
be re-called for-that purpose. That does 
not, in my judgment, make that cross- 
examination part of the examination of 
the prosecution witnesses within the meaning 
of section 342. Nor does re-examination 
generally amount to giving fresh evidence 
for the prosecution, butis merely explanatory 
of the cross-examination, Ifnew'and ma- 
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terial matter in support of the prosecution 
case is elicited in cross-examination or In 
the re-examination,. it is | desirable that 


‘the accused should again be questioned 


on the case and asked generally to-explain 


‘the’ circumstances, and, indeed,” if: fresh. 


evidence on matetial matters in support 
of the prosecution case were elicited in re- 
examination,it would probably be obligatory 
on.the Court to question the accused .on 


that. Itis open to the-prosecution to call . 


fresh evidence after formulation: of 
the charge, and if this is done, on the termi- 
nation of that evidence, the accused must 
be questioned generally under section 342 
after this further examination of the pro- 
secution witnesses. This procedtne 'pro- 
vides a reasonable method of carrying 
out the obligation of the Statute in the 
interest of the accused, the object being 
that he should have an opportunity of ex- 
plaining the prosecution evidence aftcr it is 
completed. That this is the proper inter- 
pretation and, in fact, he only wortable 
one seems clear from an examination of 
section 257, because that section provides 
that, after the accused Has entered upon his 
defence, the Magistrate may on the appli- 
cation of the accused have the prosecution 
witnesses re-called for examination. .The 
questioning of the accused under section 342 


‘has to take place before the accused ‘is. 


called cn for his, defence, : and it follows 
that if this cioss-examination of. re-called 
prosecution witnesses is- examination’ of 
prosecution witnesses within the meaning 
of section 342, it would be impossible ta 
comply with the Statute, because the ques- 
tioning would then be taking place after the 
accused had been. called on for his defence 
and not before as the section -requires. 
It ‘was probably for this reason that the: 
word ''examination'". is used in section 
342, so that in warrant-cases, in which 
under the earlier section the cross- 
examination of prosecution witnesses 
might take place after the accused had 
been called on for his defence, the tine’ 
occupied in this cross-examination should 
not be included iu the time before which 
questioning was to take place. Noris thee’ 


‘anything unreasonable in this, because the 


accused has already had an opportupity 
of cross-examining and knows the whole 
force of the prosecution case, and if hg 
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chooses to exercise his right of cross-examina- 
tion at a later stage, this cross-examination 
can be fairly trsated for the purpose of this 
section as being rather evidence for the 
, defence than evidence for the prosecution. 
. Direct authorities against this view are 
Mitarjit Singh v. Emperor (2), in which it 
was held that examination under section 342 
means examination-in-chief, cross-examina- 
tion and re-examination, and In re Maruda 
Mathu Vanunian (1) to the same effect 
but with neither of these, for the' reasons 
given above, do I agree. 

In thé result, this petition will be dis- 
' missed. 

Phillips, J. 1 agree. 

Wallace, ' J.—1I agree. 

Devadoss, J.—The question referred to 
the Full Bench is whether a trialis “ vitiated 
entirely by. the omission to question the 
accused after the taking of the prosecution 
evidence is completed." The objection 
‘that the trialis vitiated by such an omission 
is based upon a recent decision of a Bench 
of the High. Court reported as In re Maruda 
Mathu Vannian (1), which, in the 
‘opinion of Krishnan, J., required further 
consideration. 

The facts necessary to appreciate the 
objection are : the accused were charged by 
the Police with an offence under section 411, 
Indian Penal Code. After the prosecutor 
examined his witnesses; the accused were 
questioned evidéntly under section 253, 
Criminal Procedure Code. ‘The accused said 
that they would put in a written statement 
but did not file any; and a charge was 
framed against the accused under section 411, 
Indian Penal Code, on 3rd’ September 1921. 
The accused pleaded “ not guilty ”, and their 
.plea was recorded on the same day. They 
.éross-examined the prosecution , witnesses 
on 3rd October 1921 and on 21st October 
I921. On zīst October 1921 they entered 
upon their defence and adduced their evi- 
dence. The accused were not questioned 
generally on the case to explain the 
circumstances appearing in evidence against 
them after the  cross-examination of the 
prosecution witnesses was over and before 
they entered upon their defence. The con. 


< (2) 63 Ind. Cas, 825; 6 P. E: J. 644 L. T. 
go (1922) Pat, 7; (1922) A L R, ey 158; 22 
. Cr. ly. J. 697. 
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tention is that the accused should 1 have heen 
questioned generally on the case as recvired 
by the latter part of section 342, Criminal 
Procedure Code, and the omission to do so 
vitiated the whole trial. In In re Maruda 
Mathu Vannian (1) it was. held that the 
omission by the Magistrate to examine the 
accused’ generally on the case after the cross- 
examination of the prosecution witnesses 
was over vitiated the trial, and the con- 
viction was on that ground ‘illegal. 


It may be taken as settled law that the 
omission to examine the accused under sec- 
tion 342, Criminal Procedure Code, general- 
ly on the case after the prosecution witnesses 
have been examined is an illegality and not ` 
an irregularity, which vitiates the whole 
trial. Two questions have to be settled 
in this case. "The first is, when should the - 
examination of the accused -take place in 
order to ‘comply with the mandatory pro- 
visions of section 342, and the second, whe- 
ther the examination prior to the close of 
prosecution case will fulfil the Tequirements 
of section 342. The first clause of section 

342 consists of two portions. The first 
is optional with the Court and the second’ 
is obligatory on the Court. The first 
portion runs as follows :—'' For the purpose 
of enabling the accused to explain any 
circumstances appearing in the evidence 
against him, the Court may, at any stage 
of any inquiry or trial, without previously 
warning the accused, put such dao 
to him as the Court considers necessary, 
and the second, “(The Court) shall, fot 
the purpose aforesaid, question him generally 
on the case affer the witnesses for thé 
prosecution have been examined and before 
The non- 
compliance with the first portion does not 
render a trial illegal or the proceedings 
irregular; and under the second portion 
it is the duty of the' Corirt to question tbé 
accused, and that after the witnesses for 
the proseciion have been examined and 
before he is called on for his defence. Chap- 
ter XX, of the Criminal Procedure Code 
relates fo the trial'of summons-cases by 
Magistrates, Chapter XXI relates to the 
trial of warrant-cases by Magistrates, 
Chapter XXII relates to summary trials, 
and Chapter XXIII relates to trials by 
High Courts and Courts of Session. Under 
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section 245, the. Magistrate may, if he 
thinks fit, examine the accused, but he is 
.not bound to do so. Under section 253, 
the Magistrate may examine the accused 
if he thinks necessary. Section 342 is in 


chapter containing general provisions as 


to inquiries and trials. Under section 209, 
which is in the chapter relating to inquiry 
preliminary to commitment, the Magistrate 


may, il he thinks necessary, ‘examine the 
accused for the purpose of enabling him 


to explain any circumstances appearing 
in the evidence against him.’’ Section 
342 makes the examination of the accused 
obligatory only in cases where the accused 
is called on for his defence. A Magistrate 
may discharge an accused without framing 
a charge, in which case his non-examination 
would not vitiate the proceedings. But 
where a Magistrate, or Judge in a Sessious 
trial, finds that the prosecution has made 
out a case which the accused has to meet 
then it is incumbent upon the Magistrate 
or Judge to question the accused generally 
on the case for the purpose of enabling the 
„accused to explain any circumstances 
appearing in the evidence. against him. “It 
‘may be taken that the stage at which the 
examination is to be held is before the 
accused is called on for his defence. In the 
‘chapter relating tothe trial of warrant-cases, 
provision is made in section 254 for the 
framing of a charge against the accused 
. before the whole of the prosectition evidence 
is completed, if there is ground for presuming 
that the accused has committed an offence 
triable ‘under the chapter. The difficulty 
in interpreting section 342 is caused by ,the 
amendment to sections 254 and 256, which 
were made in the Criminal Procedure Code 
of 1898.. Under the Code of 1882, under 
section 252 the Magistrate was required to 
"take all such evidence as may be produced 
in support of the prosecution," and under 
section 254, “If, when this evidence and 
' examination have been taken and made, 
the Magistrate is of opinion that there is 
ground for presuming that the accused 


has committed an,offence triable under this ` p 


chapter, he should frame a charge in writing 
against the accused." Under the Code 
of 1882, therefore, the Magistrate could not 
frame a charge against the accused till the 
evidence for the prosecution was completed. 
Under the Code of 1898 the Magistrate 
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could frame a charge before the prosecution 
evidence is completed, if he thinks there is 
ground for presuming the accused has 
committed" an offence. Under section 256 of 
the old Code afterthecharge was framed the ` 
accused had the right to cross-examineany 
of the witnessés for the prosecution present 


„in Court of its precincts. But under section 


256 of the Code of 1898 the duty was cast 
upon the Court to ask the accused whether 
any of the prosecution wituesses should bc 
re-called for cross-examination. He has, 
therefore, an undoubted right .to have 
all or any: of the prosecution witnesses 
re-called for cross-examination after the 
charge is framed and after he exercises such 
right the evidence of any of the remaining 
witnesses for prosecution should be taken 
and after cross-examination and re-examina- 
tion they should be discharged. So then, 
if a Magistrate frames a charge against 
the accused before the examination of all 
the prosecution witnesses is over, he shall 
ask the accused whether he wishes to re-call 
any or all the prosecution witnesses for 
cross-examination, and after such cross- 
examination he, shall take the evidence 
of the remaining prosecufion witnesses. 
It is only after that, that the accused shall 
‘be called upon to enter upon ,adducéd : 
evidence and he can be said to enter upon 
his defence only when he begins to adduce 
evidence’ on his behalf. .The contention 
that, if.an atcused person cross-examines 
any of the prosecution witnesses under 
section 256; the Magistrate is. bound once 
more to examine the accused generally | 
on the case seems untenable. Section 342 
says: ' The Court shall question the accused 
after the witnesses for the prosecution 
-have been examined and before he is called 
on for his defence." That can only mean 
that the examination of the accused should 
take place after the prosecution has placed 
its whole case before the Court. If the 
accused chooses not to cross-examine or 
reserves his rights to cross-examine the 
rosecution witness after a charge is framed, 
I do not think the Magistrate is bound 
to question him after cross-examination 
of the prosecution witnesses is over, provided 
he questions him after the. prosecution has 
faced its whole case before him.: If the 


Magistrate frames a charge before the whole. 
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of the prosecution evidence is placed before ' 


him, he should examine the accused under 
-section 342 after the remaining witnesses 
for the prosecution have been examined 
and cross-examined. The accused in a 
warrdnt-case has three opportunities of 
cross-examining the prosecution witnesses; 
‘once, before the charge is framed, secondly, 


under section 256, and, thirdly, after he has | 


entered on his defence. He can apply 
to the Magistrate under section 257 to issue 
process for conipelling the attendance of 
one or more prosecution witnesses for cross- 
examination. It. cannot be the intention 
of the Legislature to make it obligatory 
on the Magistrate to question the accused 
if he chooses to cross-examine any of the 
prosecution witnesses after all the defence 
evidence has been taken. Such 
cross-examination could only be to help 
him in his defence, and, therefore, it must be 
taken that such cross-examination is part 
of his defence. The words in section 342 
.are, “ after the witnesses for the prosecution 
have been examined," and the expression 
cannot reasonably be interpreted to mean 
‘after the accused has chosen to exercise 
his right of cfoss-examination at the very 
end of his defence." If the prosecution 
applies to the Court to allow it to adduce 
fresh evidence after the: charge is framed 


and if such evidence is adduced, then it is | 


the duty -of the Court, under section 342, 
io question the accused generally, for, it 
cénnot be said that the witnesses for the pro- 
secution have been examined till the whole 
_of the prosecution case is before it. But 
where the prosecution has let in all the 
evidence it wishes to rely on, and if the 
Magistrate questions the accused after taking 
all such evidence before framing a charge, 
whether the accused has cross-examined 
the witnesses or not, I think the mandatory 
provisions of section 342 must be held to be 
substantially complied with. It, therefore, 
follows that any examination of the accused 
which is made before-all the evidence for 
the prosecution has been let in cannot satisfy. 
the mandatory provisions of section 342. 
I shall briefly deal with the cases quoted 
in argument: before us. The cases quoted 
fall under three heads: 


,I. „Cases in which the Sessions Judge 
‘ did not question the accused generally, 


evidence. 


` Nainamalai Konan (6), 
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on the case after the close of the prosecution. 
In those.cases the. High Court held that 
‘the whole trial was vitiatéd by the failure 


-to question the accused to explain the 


circumstances appearing in evidence against 
him even though his statement before the 
Magistrate was read as part of the prosecution ' 
'Thev are reported as Fatu Santal 
v. Emperor (3), Raghu Bhumij v. Emperor 
(4), Emperor v. Savalya (5), In -re 
and Inve Raja 
Padaiyachi (7). oo 

2. The following are the cases in which 


‘a Magistrate did not question the accused 


generally, and the High Court held that the 
trial was vitiated by the omission to comply 
with the mandatory provisions of section 
342. Suraj Pandey v. Emperor (8), Gulam 
Rasul v. Emperor (9), Emperor v. Harish- 
chandra (ro), Gulabjap v. Emperor (11), 
Basapaningapa | v. Emperor (i2) and 
Mahomed Hossein v. Emperor (13). 

3. In the following cases the Magistrate 
examined the accused -before framing the 
charge, but did not question the accused 
generally on the case under section 342 
after cross-examination under section 256 
was over, and the High Court held that 
the trial was vitiated by the omission to 
comply with the mandatory ' provisions 
of section 342: Mitarjit Singh v. Emperor 
(2), Tilak Gope v. Bhaya Ram (x4), Ramnath 


(3) 6rInd.Ces705;6 P.L Jizrz75;2 P.L.T. 
288; 22 Cr. L. J. 417. ; ; Lu 

(4) 58Ind.Cas.49;5 P L. J. 450;21 Cr, L. J, 
705; 1 P.L. T. 241. 

(5 9Bom.L.R. 356; 5 Cr. L. ].332. 
é (6) 69 Ind. Cas. 377: 14 Le W. 418; 23 Cr. Le Je 

97. 

n 2 Weir 405. 

(8): 58 Ind. Cas. 521; 2x Cr. L J. 793; (1920) 
Pat.291; I P. L. T. 64r. 

(9) 6r Ind. Cas. 715;6 P. L.J. 174; 22 Cr. In 
J. 427; 2 P. L. T. 390. 

(10) 10 Bom. L.R.201;7 Cr. L. J. 194. 

(11) 64 Ind. Cas. 669; 46 B. 441; 23 Bom, LR, 
1203; 23 Cr. L. J. 45; (1922) A. I. R. (B.) 290. 

(12) 31 Ind, Cas. 365; 17 Bom. L. R, 892; 16 
Cr. L. J. 765. : s 

(13) 22 Ind. Cas. 766; 41 C. 743; 18 C. W, N, 
1247; 15 Cr. L. J. 190. 

(14) 62 Ind, Cas, 870; 22 Cr, Ej, J. 598. 
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Rai v. Emperor (x5), Empero? y. ` Nga Po 
Mya’ (16), Abbas Ali v. Emperor (17) and. 
Fernandez v. Emperor (18). 

` In Raghu Bhumij v. Emperor (4) Mr. 
Justice Jwala Prasad of the Patna -High 
Court observed : “ The accused adhered to 
the retraction of their confessions. They 
were- not examined as to the circumstances 
disclosed in the prosecution evidence which 
the léarned Sessions Judge has used against 
the accused and this, to my mind, amounts 
‘to an omission to examiue the accused 
under section 342,and to prepare a proper 
record thereof under section 364. So 
much is essential in a Sessions trial where 
an accused is entitled to have his statement 
considered by assessors and the Appellate 
Court." This omission was held by the 
‘learned Judge to vitiate the whole trial. 
In Tilak Gope v..Bhaya Ram (14) Mr. 


Justice Bucknill held that “this. omission ` 


to examine the accused after the case for 
the*prosecution has been closed, or, rather 
after all the witnesses for the prosecution 
have been examined, is a vital defect and 
cannot be cured by trying to bring into 


operation the provisions of section 537,. 


H 


Criminal Procedure Code." In that case, 
after, the accused had been examined by 
the Magistrate, one witness at any rate 
for the prosecution.was subsequently examin- 
ed. The learned Judge qualified his first 
statement, '' after the case forthe prosecution 
has been closed ” by adding the words, “ or, 
rather, after all the prosecution witnesses 
have been examined." Section 342 makes 
it obligatory on the Magistrate to examine 
the accused after the witnesses for the 
prosecution have been examined, and does 
not require the Magistrate to wait till the 
accused has. exercised his right of cross- 
examination of the prosecution witnesses after 
the charge is framed. -As'I said above, the 
amendments to sections 254 and 256 were 
made in 1898 without in any way altering 
the wording of section 342, and a reasonable 


construction must be put upon the words ` 


n» „61 Ind. Cas. $44; 2 P. L. Ti 349; 22' Cr 
460. 


“doit 42 Ind. Cas. 176; 3 U. B. R.-(1917) 18; 11 
Bur. L. T. 134; 18 Cr. L. J. 944. 

(17) 4 Cy L. J. 471; 3 L. B. R, 208 (FB). 

(18) 59 Ind. ens: i 45B. 672) 22 Bom. I, R. 
1040; 22 Cr. L. J. 1 
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the. prosecution witnesses.’ 
' this is a direct authority for the contention 


B Loe 


-withéut attributing to the: beds the 
-fault ‘of enacting inconsistent provisions. 
‘It is a well-known canon of construction 


that where a reasonable construction would 


“reconcile the provisions of an enactment, 
"that construction ought | to be adopted. 


In Mitarjit Singh v. Emperor. (a) a Bench 


‘of the Patna High Court held that, “until 


the witnesses have been cross-examined. 
and re-exantined it cannot bé said what the 


-exact case that the.accused .will have to 


meet is, and,.if he is forced to disclose his 


defence before cross-examination, it might 


very well be that the prosecution witnesses 
would be on thier. guard and the value: of 
the cross- -examination to a. great extent ` 
destroyed. Considering. . ..both the wording 
of the section and its intention it appears 
to me clear that the Court must question 
the accused generally on the case after the 
cross-examination and. re- examination of ¢ 
.No doubt, 


ofthe petitioner, but, with great respect 


‘to the ledrned Judges, it is not easy to con- 


ceive how an accused person would be 
prejudiced by disclosing his defence’ after 


the whole of the prosecution evidence 


has been taken and before he exercises the 
right to re-cross-examine them. No doubt if, 
before the whole of the prosecution evidence 
is taken, he is asked to disclose his defence 
the prosecution witnésses who remain to 
be examined thay ‘Change ‘their’ version 
in' order to meet the defence of the accused. 
But where the prosecution has definitely 


put forward the whole of its case the meré : 
.fact that the prosecution witnesses are nof: 
subjected to a second’ cross-examination 
, would not in any way prejudice the accused, 


if he discloses his defence before such cross- 


.. examination. It is open to the accused not 


to make any statement. -The law does not’ 
cast upon him the duty.of making a state- 
ment. If he feels that by .disclosing his 
defence before the whole of the cross- 
examination is over his case will not suffer, 


. he need not answer, the. Court questions. 


We are only concerned with the duty of 
the Court under section 342, and not with 
the option of the accused. It mayibe said 
that his answers to the questions put ta 
him by the Court, even after the whole 
of the aaa maaana is. over? might 
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prejudice -him. But that is left tọ the 
discretion -of the accused and his légal 
advisers.. “Phe Court is not asked to cross- 
examine the accused. but its duty is only 
to ask the accused to explain the circum- 


stances appearing in evidence against him. 


I, therefore, consider, with all respect, that 
the reasoning of the learned Judges does‘not 
militate against the view that I take that 
the duty of the Magistrate under section 342 
is discharged. if he questions the accused 
generally after the "prosecution has placed 
its whole case before the Court. 

In Shamlal Kalwar v. Emperor (19), 
after the examination and cross-examination 
of the prosecution witnesses a charge was 
framed against. the accused. The accused 
were asked if they would cross-examine 
any of the prosecution witnesses, but they 
declined and then they were called on to enter 
‘upon their defence. On a subsequent date, 
at the.instance of the Public Prosecutor, 
a charge under section 325, Indian Penal 
‘Code, was added to one of the accused 
and the charge under section 147, Indian 
“Penal Code,.was verbally altered. The 
prosecution witnesses were then re-called 
and cross-examined. It was not disputed 
that the prosecution evidence was closed 
‘when the accused were called on to enter 
‘upon their defence. It was contended that 
after the alteration: of the charge under sec- 
‘tion 147, Indian Penal Code, andthe addition 
‘of a charge under section 325, Indian Penal 
Code the accused should have been examined 
‘and the omission to do so contravened 
the mandatory provisions of section 342. 
Mr. Justice Jwala Prasad and Mr. Justice 
Adami held : “The trial does not commence 
de novo so that if the accused had already 
“been” called on to enter upon his defence 
there is no further obligation upon the 
. Magistrate to examine the accused under 
section 342 of the Code." They also 
observe : ‘The authorities of which we are 
so well cognisant do not all apply to the 
present case.” 4 
' In In re Maruda Mathu Vannian (x) 
the Magistrate in trying a  warrant-case 
examined the accused before framing the 
charge, but did" not examine the accused 
generally on the case after cross-examination. 


(19) 65 Ind. Ces. 610; 3 P. L. P. 911 23 Cr. L. J. 
-1463 529 A. I, R. (Pat) 393} 1 Pat. 54. 
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The learned Judges held that the omission 
of the Magistrate vitiated the whole trial. 
If the whole of the prosecution case had been 
before the Magistrate before he framed 
the charge and if he questioned the accused 
generally on the case before framing the 
charge, I think he satisfies the mandatory 
provisions of section 342. It is not necessary 
that the accused should make a statement 
by word of mouth. No doubt, section 364 
requires the Magistrate and a Court other 
than the High Court to record the whole | 
of the examination "including every ques- 
tion put to him (accused) and every answer 
given by him in the language:in which he 
is examined, or, if that is not practicable 
in the language of the Court or in English ; 
and such record shall be shown or read to 
him, or, if he does not understand the langu- 
age in which it is written,shall be inter- 
preted to him in a language which he under- 
stands, and he shall be at liberty to explain 
or to add to his answers." Section 256, 
clause (2), makes provision for the accused 
putting in a written statement and the Ma- 
gistrate filing it with the record. When the 
Magistrate questions the accused if he savs, 
“J will put in a written statement," I think 
it is the duty of the Magistrate to take the 


-written statement as an answer to. his 


questions. In other words, in such a case 
the accused does not wish to auswer by 
word of mouth questions put to him, but 
prefers to put in a written answer. 


Inthe present case, after the examination 
of the witnesses for the prosecution, a charge 
was framed against the accused on 3rd 
September 1921. The accused were examin- 
ed by the Magistrate on the same date. 
They cross-examined the prosecution 


` witnesses on 3rd October 1921 and 21st 


October 1921. The ‘examination of the 
accused by the Magistrate, after the prosecu- 
tion had let in all their evidence, satisfied 
the provisions ofsection 342, and, therefore, 
the trial is not vitiated by any omission 
to examine the accused after the cross- 
examination of the prosecution witnesses 
was over. The accused did not answer the 
questions put by the Magistrate Court 
but said they would put in a written state- 
ment, and the default, ifany, ison their part. 
The Magistrate did what was required of 
him undersection 342, and if the accused 
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did not choose to put in any written state- 


ment, they could not contend that the. 


proceedings before the Magistrate were 
vitiated by an illegal omission. 

The petition, therefore, ought to be 
dismissed: 

My answer to the question referred to 


the Full Bench is, that a trial is not vitiated , 


by the omission to question the accused 
generally on the case after re-cross-examina- 
tion of all the prosecution witnesses is 
completed, provided the Magistrate exantines 
the accused. after the whole of the prosecu- 
tion case has been placed before him. 

Venkatasubba Rao, J.—-I regret Iam not 
of the same opinion, and as I venture to 
take a different view I shall very briefly 
state my grounds. M i 

The Magistrate says in his judgment :— 
“ Accused Nos. 1 and 2 who were questioned 
after the prosecution evidence was heard, 
preferred to put in a written statement, 
but no such statement was filed, * * * 
There were grounds for presuming that 
accused had committed an offence under 
section 411, Indian Penal Code, a charge 
was accordingly framed. * * * *" 
This happened on 3rd September 1921. 
‘There was further cross-examination of 
the prosecution witnesses on 3rd October 
1921 and 21st October 192r. "The accused 
was not further examined and he commenced 
to produce evidence in his defence on the 
latter date. 

Section 342 consists of two parts. "The 
first part leaves it to the option of the 
Magistrate to put such questions to the accus- 
ed as he considers necessary. "The accused 
may be similarly examined under sections 
209,210,245, 253 and 254. Whereas the 
latter sections indicate the stage when the 
examination may at the discretion of the 
Magistrate be made, the first part of section 
342 gives the Magistrate a wider discretion, 
as it permits him to put questions.to the 
accused at any stage of the enquiry or trial. 

Then, we come to the second part of 
section 342. The provision here is manda- 
tory. Itis agreed on all hands that it is the 
duty of the Couxt to make the examination 
of the acéused at some stage of the case. 
The more difficult question remains :—At 
what stage is this examination to be made ? 
The point of time is indicated by the words 
‘after the witnesses for the prosecution 
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kave been examined: and before he (the 
accused) is called on for his defence." 

Comparing these words with the words 
used in the last portion of section 256 which 
runs thus : '' The evidence of any remaining 
witnesses for the prosecution shall next be 
taken and,after cross-examination and re- 
examination (if any), they also shall be 
discharged. The accused shali then be 
called’ upon to enter upon his defence 
and produce his evidence, " the conclusion 
seems irresistible that the, point of time 
indicated is between the close .of the pro- 
secution .case and the entering by the 
&ccused upon his evidence. 

It is said that an examination of the ` 
accused immediately upon the taking under 
section 252 of the evidence in support of 
the prosecution, complies with the mandatory 
provision contained in section 342. I am 
unable to accept this view. In the first 
place, at that*stage, it cannot be said that 
all the witnesses for the prosecution have 
been examjned, because section 256 con- 
templates further, evidence likely to, be 
forthcoming on behalf of the prosecution. 
In the second place, the accused is nct called 
upon to enter upon his defence upon the 
taking of the evidence referred to in sec- 
tion 252. Far from.the accused entering 
on his defence at that stage, if the Magistrate 
is of the opinion, that there is ground for 
presuming that the accused has committed 
an offence, the Magistrate is required to 
frame a .charge against the accused.e It 
cannot be said that the stage preceding the 
framing of the charge is the'point of time 
conveyed by the words '' before the accused 
is called on for his defence." 

The words used in section 342 are “called 
on for his defence." I may notice in this 
connection two other sets of words, Sec- 
tion 255 (x) runs thus:—The charge shall 
then be read and explained to the accused 
and asked whether he has “any defence 
to make." Section 256 contains the follow- 
ing sentence:—‘ Accused shall then be 
called upon to enter upon his defence and 
produce evidence." In my opinion, the 
words in section 342 ‘‘called on for his 
defence " are used in the same sense as the 
words ' to enter upon his defence” in 
section 256. I must point out that neither 
side has attempted to argue that the stage 
when the accused should be examined under 
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section 342; is after the charge has been 
framed, read and explained and before 
the accused is asked under section 255 
whether he has “any defence to make.” 
The rival contentions before us were (I) on 
behalf of the Crown—the examination indi- 


cated in section 342 should be made after 

the taking of the evidence in support of the i 
prosecution mentioned in section 252 and' 
before the framing of the charge under. 


Section 254; (2) on behalf of the accused— 
the said. examination should be made 
after the entire evidence for the prosecution 


mentioned in section 256 is given and before 


the accused is called upon . to enter upon 
his defence. I am clearly of the opinion that 
the right construction is that contended fox 
‘on behalf of the accused. If the other con- 

truction were right, itwouldfollowthatthe 
accused would be “ called on for his defence "' 
‘before a charge against him is framed, 
that is, at a point of time which is anterior 
to his being asked whether he “ has any 
defence to make.” I, see no warrant 
for this position in the sections to which 
I have referred. 

.Ylhave so far given my reasons for constru- 
ing the section fn the manner I have done. 
The learned Public Prosecutor has argued 
that this interpretation should be avoided, 
asit wouldlead to consequences inconvenient 


and unjust. I think, on the contrary, this 


construction alone, carries out the object 
underlying the enactment of section 342. 
Under section 342 it is only one’examina- 
tion that is made imperative. The other 
view will lead in, certain events to the 


result that the Court will be bound to have , 


a double examination of the accused ; 
once when the evidence referred to in section 
252 has been taken and again when further 
witnesses for the Crown, if any, have been 
examined under section 256. Moreover, 
the object of section 342 can be most 
effectually carried out only if the accused 
is examined at the very close of the case 
for the Crown and previous to his entering 
upon his defence. Not only may very 
material evidence be given in examination- 
in-ehief of any further witnesses examined 
under section 256 but matters unfavourable 
to the accused may be elicited in the cross- 
examination and re-examination of the 
witnesses elready examined under section 


252. 
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Jt is intended that the accused should 
have an opportunity,in answer to a general 
question “What have you-tosay “to explain 
any circumstances appearing in the evidence 
against him. f O 

This seems to me a very useful provision. 

It must also be noted that the accused 
cannot bive evidence on oath. Whether: 
this is a privilege which he enjoys or 4 
disability under which he labours, the 
statement, if any, that the accused makes 
under this section corresponds, as nearly 
as possible, to his evidence or cath and it is 
distinctly provided by clause 3. of section 
342 that the answers given by the accused 
may be taken into consideration by the 


-Court. A mere statement of the accused 


at this stage may conceivably lead to his 
acquittal without any production of evidence 
on his behalf. | 

Tt seems to me that this view alone makes 
section 342 consistent with section 253. 
Otherwise, the words in the latter section 
vesting a discretion in the Magistrate,— 
“Of making such examination (if any) 
of the accused as the Magistrate thinks 
necessary " will be not only redundant 
but positively misleading because, at that 
point, the Magistrate, according to the 
other view, is under an obligation to examine 
the accused. f l 

It has been said on behalf of the Crown 
that section 257 lends some support to the 
view contrary to what I have taken. I 
am unable to agree." It is, no doubt, true 
that section 257 gives a further opportunity 
to the accused to cross-examine any prosecu- 
tion. witnesses even after he has entered 
upon his defence. But this circumstance 
can have no bearing upon the right inter- 
pretation of the terms of section 342. The 
latter section fixes a point of time not only 
with reference to the examination of the 
witnesses for the prosecution but also with 
reference to the accused being “called on 
for his defence.” The mere fact that 
some prosecution witnesses may be cross- 
examined at the instance of the accused 
even after he has entered upon his defence 
cannot alter the interpretation which the 
plain words in section 342 should receive. 

Then, turning to section 537, Jam of the 
opinion that the infringement of the rule 
enacted in section 342 is not a mere eror, 
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‘omission or irregularity... Assuming for’ a 


-moment that the disregard .of the rule 
amounts only to an error, omission or 
irregularity, how can it.ever be ascertained 
that such an.error,'etc., has in fact or has 
not occasioned-a failure of justice ? We shall 
-be left to speculate what the statement 
of the accused would have been or in what 


' manner it would have influenced the mind 
I would for that. 


of the Trying Judge. 
„reason assume in every instance that the 


‘non-observance has in fact. occasioned a: 


failure of. justice. 

The result is that; in my view, the deci- 
sion in In re Maruda Mathu Vannian (I) 
on both the questions is correct. I would, 
therefore, set aside the conviction of the 
accused and order a re-trial. 

VON. V.C Appeal. dismissed. 


: PATNA HIGH COURT. : 3 "es 
CRIMINAL REVISION No. 103 OF 1923. 
. March 22, 1923. 
Present: —Mr. Justice Kulwant Sahay. 
i " Musammat RAMJHARIA AND 
 ANOTRER—SECOND PARTY — PETITIONERS 
f versus 
PIAR KOERI—First PARAAF PONNE 
PARTY. 


‘Criminal Proceditre Code (Act V of 1898), s. ih 55 
‘proceeding under—Written statement, failure of 


` one party -to file, effect of— Jurisdiction of ' Magis- 


,ivate— Transfer of case to another Magistrate, when 
can be-made, 
The basis of a proceeding under section 145 of 
the Criminal: ‘Procedure Code is not the written 
statement of the parties but the Police report or 


` other information from which the Magistrate is 


satisfied about the fact of the likelihood ofa breach 
of the peace. - [p. 174, col, 2.] 

When a Magistrate is s7 satisfied he “should 
make a tiote stating the grounds of his- being s9 
satisfied, and require the parties to* attend ‘and 
put in written statements of their respective 
claims. [p. 174, col. 4l, - 

If a party fails to putina written statement 
that would not take away the jurisdiction of the 
Magistrate to proceed with the case. 
ceeding having been properly initiated if is incim- 
bent on tie Magistrate to mace the eiquity ani 
to take such evideucs as the parties offer igrespeg- 
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tive of the fact that one or other of “them has 


ae to put ina written statement, [p. 174, 
col. 2.] . 

In ve Goluch. Chundor Mytee, X1: W.: R. 9 Cr, 
relied.on: . 

. Section 145 of the Criminal, Procedure Code re- 


: quires the Magistraté who draws up a proceeding 


under the section to call-upon the parties concern- 


: ed to attend his Curt and to file-written statements 
`of their respective claims. . 
.to appear before another Magistrate. 
„the parties have attended and are ready to pro- 


He cannot direct them 
But after 


ceed with the case, it may-be validly "transferred 
to another Mägtstrate competent to try it. 
‘[p. 175; col. r.] 

Misri Chaudhury v. Narsingh Prasad Tewari, 
62 Ind. Cas, 139 ; 2 P. I. T. 186; 22 C. le J. 483, 
distinguished. 


Application against anorder of the 


"Honorary Magistrate, Arrah, dated the 5th 


of February 1923. - 
Mr. S. P. Varma, for the’ Petitioners. 


` JUDGMENT. 
second party in a proceeding under section 
145 of the Criminal Procedure Code. The 
dispute relates to the possession of three 





` plots of land bearing Survey Nos. 1100, 1106, 


and'1153in village Parbatpur. These plots: 
formed, the raiyati holding of two brothers 
Singar Koeri and Piar Koeri. Singar Koeri 
died about `. four years’ ago’ and 
Musammat Ramjharia, of the second party, 
is his widow. The surviving brothér Piar 
Koeri is the first party in these proceedings 
and his case is that the two brothers were 
joint and since the death of Singar Koeri 
he has been in exclusive possession of the 
three plots by right of survivorship, Mw- 
sammat Ramjharia of the second party 
claims:that her husband was separate from 
the first party and that she has been in 
exclusive possession of half of the’ three 
plots in dispute as the heir of her husband. 
Mukhan. Ahir, the other member of the 
second party, claims. actual possession of a 
part of the land in dispute as a mortgagee 
from Musammat Ramjharia. 

Oa the 13th October 1922, the first 
party filed a petition before the Sub-Division- 
al Officer of Arrah setting out the above 
facts and stating that, on the roth October 
1922, he was obstructed by the second. ;party 
when he went to sow Khesari crops in the 


' lands; that there was a likelihood of a bfeach - 


of. the ‘pzace and he prayed for proceedings. 
under section 107 of the Criminal Procedure 


‘Code. "The Magistrate thereypon made an. 
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order upon the Police to enquire and report 
by the 7th November 1922, and to see that 
no breach of the peace takes place. The 
Police submitted a report and on the 7th 
of November 1922 the Magistrate ordered 
the proceedings under section 145 of the 
Criminal Procedure Code to be drawn up, 
fixing 23rd November 1922 as the date for 
filing written statement and adducing evi- 
dence. -After some adjournments the’ se- 
cond party filed a written statement on the 
21st December 1922. ‘The first party prayed 
for time and the case was adjourned to the 
16th January 1923. On the 16th of Jan- 
uary, it appears that no written statement 
was filed by the first party, but he was 
present in Court with his witnesses and 
was ready to go on with the case. The 
Magistrate thereupon made the following 
order on the z6th January 1923: “ Case 
ready; transferred to Moulvi Abdul Gafoor 
for favour of disposal." On the same date 
the case was taken up by Moulvi Abdul 
Gafoor ; some witnesses were examined 
on behalf of the first party, and on, the 
petition of the first party the case was ad- 
journed to the 29th of January in order 
to enable the, first party to produce more 
witnesses. On the 29th of January three 
more witnesses were examined for the first 
party and three witnesses were examined 
forthe second party, andonthe 5th of Jan- 
uary 1923,;the Magistrate made his final order 
declaring the first party to be in possession 
and forbidding disturbance 0f such posses- 
sion. ` The second party now applies for 
revision of this order. 

The first point taken by the learned Coun- 
sel on behalf of the second party is, that 
as no written statement was filed by the 
first party, the learned Magistrate had 
no jurisdiction to make an order in favour 
of'the first party. Sub-section (1)of section 
145 provides that, “whenever a District 
Magistrate, Sub-Divisional Magistrate or 
Magistrate of First Class is satisfied from 
a Policereport or other information that 
a dispute likely to cause a breach of the 
peace exists concerning any land or water or 
the boundaries thereof, within the local 
limits of his jurisdiction, he shall make an 
erder in writing, stating the grounds of 
' his being so satisfied, and require the parties 
eoncerned in such dispute to attend his 
Court in person or by Pleader, within a 
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time to be fixed-by suc.: Magistrate, and 
to put in written statements of their res- 
pective claims as respects the factof actual 
possession of the subject of dispute.". In 
order to give jurisdiction to a Magistrate 
to proceed under section i45, Criminal Pro- 
cedure Code, all that is necessary is that 
he should be satisfied of there being a likeli- 
hood of a breach-of the peace and he should 
make a note stating his grounds of his being 
so satisfied and require the parties to attend 
and to put in written statements of their 
claims. ‘This was done in the present case. 
The Magistrate was satisfied upon the Police 
report and he made an order requiring 
the parties to put in written statements. 
Now, if a party fails to put in a written 
statement that would not take away the 
jurisdiction of the Magistrate to proceed 
with the case. The proceeding being prop- 
erly instituted it was incumbent on the 
Magistrate to make the enquiry and to take 
such evidence as the parties offered irres- 
pective of the fact that one or other of the. 
party failed to put in a written statements 
The Magistrate would not be justified in 
refusing to proceed with the case because 
the parties neglected to file a written 
statement on the date fixed; he has to take 
evidence, if offered by any of the parties, 
and to decide the case upon such evidence. 
Reference in this connection may be made 
to the case of In re Goluck Chunder Mytee 
(1). This case was undoubtedly decided under 
the Act of 1861, but the principle enunciated 
therein is applicable to proceedings under 
the present Code. The learned Counsel 
for the petitioner argues that the written 
statement is the basis upon which a case 
under section 145 proceeds and it is upon 
the allegations contained in the written 
statement that the parties know what the 
case of their opponentis, and have to adduce 
evidence accordingly, but, in my opinion, 
the: basis of a proceeding under section 145 
is not the written statement but the Police 
report or other information from which 
the Magistrate ‘is satisfied about the fact 
of the likelihood of a breach of the peace, 
In the present case we find that the case 
sought to be made by the first party was 
clearly set out in. his petition of the 13th 
of October 1922, and when he appeared 
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on the date fixed for hearing and adduced 
evidence the Magistrate was bound to re- 
ceive such evidence and to decide the case. 
The learned Counsel relies on sub-section 
(4) of section 145 which provides that the 
Magistrate shall, without reference to, the 
merits of the claims of any of the parties 
to a right to possess the subject of dispute, 
peruse the statements so put in, hear the 
parties, and receive the evidence produced 
by them, and contends that if no written 
Statement is filed, the Magistrate cannot 
proceed further, or, in any event, cannot 
make any order in favour of the party fail- 
ing to file a written statement ; but this 
sub-section does not say that if no written 
statement is filed the Magistrate cannot 
make the order. 
is put in he certainly cannot peruse it, 
but all the same he is bound to hear the 
parties and to take the evidence produced 
by them. Iam, therefore, of opinion that 
the not filing of the written statement 
by the first party did not take away the 
jurisdiction of the Magistrate to make an 
order in his favour. . 

The second point taken is that as no 
written statement had been filed on the 
16th of January 1923 the learned Sub-Divi- 
sional Officer had no jurisdiction to trans- 
fer the case to any othe: Magistrate for 
disposal, and reliance is placed upon the 
case of Misri Chaudhury v. Narsingh Prasad 
Tewari (2). In that case the proceeding 
was drawn up by the Sub-Divisional Magis- 
trate and in the order initiating the pro- 
ceeding the learned Magistrate directed 
the parties to appear before another Magis» 
trate on the 28th of August 1920 and to 
file their written statements there. "This 
Court held that it was illegal for the Sub- 
Divisional Magistrate to direct the parties 


to appear before another Magistrate and. 


to file their written statement there, inas- 
much as section 145 requires tbe Magistrate 
to draw up proceeding calling upon the 
parties concerned to attend Ais Court and 
to file written statements. In tke present 
case the case was not transferred until 
the parties were ready and one of the parties 
had filed his written statement. This objec- 
tion, therefore, also must be disallowed. 


(2 62 Ind, Cas, 1791-2 P.L. T. 286; 22 Cr. En Ji 
483. RT 
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The third objection taken is, that the 
second party claims possession of'the plots 
in dispute jointly with the first party, and, 
where the dispute is between two parties, 
one ot whom claims joint possessior, pro- 
ceedings under section 145 cannot be.mdin- 
tained and reliance is placed on the case of 
Sham Lal Mahton v. Rajendra Lal (3). That 
was à cas: of admitted joint proprietors, 
In the present case each party claims ex- 


, clusive possession of one half of the plots 


foundation and cannot be allowed. 
The result is, that this application is 
dismissed. - 


in dispute. This objection is without any 


Z. K. Application dismissed. 


wo 58 Ind, Cas. 5181 1 P. Lù T, 5944 21 Cr, In J. 


- LOWER BURMA CHIEF COURT. 
CRIMINAL Revision NO. 362-B OF 1922, 

i June ro, 1922: 
Present -—Mr. Justice Duckworth, 
NGA BA SEIN-—Accuszp 

: ` versus 
: EMPEROR— OPPOSITE PARTY, 

Burma Habitual Offenders Restriction Act (I1 ` 
of 1919), 55. 2, 10— Área of restriclion-—Mapgisirale, 
duty of. : 

An order under the Burma! Habitual Offenders 
Restriction Act conuning a pers n to the four 
corne.s of his house is improper. The narrowest 
limits of Desi pr shoud pothe village of the 
person concerned, or the limits of the vi 
to which he is restrictéd. pe ae ene 

Before making an order of-restriction under the 
above Act the Magistrate should satisfy himself that 
the accused is able to earn his livelihood within 
the area of restriction, , 

Reference made under section 438, 
Criminal Procedure Code, by the Sessions 
Judge, Toungoo, to amend the restr ction 
order passed  on.the.acctsed by the Sub. 


Divisional Magistrate, Pegu. 


` va 
E 
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. SUDGMENT.—The accused, Nga Ba Sen, 
had an order of restriction passed against 
him. under, the Burma Habitual Offenders 
Restriction: Act; by which he had to report 
hus presence to the headman every day be- 
fore 6 P. m: was not permitted to leave 
< "his village tract'without the leave of the 
Police Station. Officer at Kawa, and not 
depart from, his house between the hours 
of ro P. M. aud 5.A. M. without making 
`a report to the headman.: MEC NC 
The case has been referred to this Court 
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is cléar, however, that, in the case quoted 
from the Burma Law Journal, the point was 
never considered either in this Court, or 
by the referring Sessions Judge, and the 
fact that in that case the man was restricted 
to his house at night was, due to the causes 
suspected by the learned Sessions Judge, 
Toungoo, in his present Order of Reference. 
‘In other words, it was due to‘oversight, and 
must be read as in the nature of ‘an obiter 


. dictum. The rest of that decision is correct 


by the-léeained Sessions Judge, Toungoo,. 


more especially with reference to thé last 
portion of this Court's order, as reported in 
the case of Emperor .v.. Nga Kala (1). 
‘The Sessions Judge has rightly raised the 
point as to whether an order confining a 
man to the four-comers of his own house at 
night isa proper order under the provi- 
sions of the Act. I am aware that this is a 
common form of order under the Act in the 
districts, and-itis necessary that a definite 
ruling be pronounced in regard to it, 
especially in view of the last paragraph of 
the decision quoted. Ihave fully considered. 
the point, and am of the opinion that it was 
never intended that a man should be con- 
"fined to the four comers of h's house at 
might in such cases as this, and that the 
nar.owest imits of restriction should be the 
village of the man concerned, .or the limits 
.of thev lage. to which:he is restricted, as 
the case may be. +4 5 + 
* ‘The Act itself,does not define the limits 
' of restriction further than laying down that 
' a person may be restricted to any area pres- 
_eribed in the order of; restriction, This is in 
-gection 2. Section ro: would perhaps lead 
“to. an inference that:the. area must. be the 
whole area of 4 viliage; inasmuch as it speaks 
of the person. being able to earn his livelihood 
' within the, drea of restriction. Further, 
rule. 3 of.the Police Department Notifica- 
‘tion No. 280, dated November. 17th: 1919, 
. Publ.shed at page 918 of the Burma Gazette 
“of November 22nd, 1910, séems to make 
it.clear that the area shall ordinarily be the 
< village-tract “or town where the person 
re ades, or to! which he is restricted" by the 
order, It is going too far to restrict the 


person to his house within such an area. 1t 
: ; A » ` nor 


" (1) 23 Ind.Ca& 1 FI Bur, LJe 363. (1923) Av 
LE Bung AL P (1923) Ay 
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but that. portion of it, by which the person 
in question was restricted to the four cox- 
ners of his house at night,is erroneous and 


is overruled. `. 
The first portion of the Magistrate's order 


.is'unobjectionable. With regard to the 


second part.it appears that the accused's 
village is four miles away from the Police 
Station. In order to obtain leave from the 
Police Station Officer, he would: have to 
leave his village-tract, and thereby offend 
against the order. This is contrary to 
the spirit of rule 5 of the Notification al- 
ready referred to. Under” rule 6 his head- 
man can grant him leave for three days, 
which would enable him to apply to the 
Police Station’ Officer, in case he required 
longer leave of absence, p 
` There is another defect in the: present 
proceedings. The Magistrate never, ds pro- 
vided by section ro ofthe Act, satisfied 
himself that thé accused was able to earn 
his livelihood within the area of restriction, 
I find that this error is almost universal 
and shows that the.Act is neyer carefully 
or intelligently rèad. d A 
Accordingly, the order is amended as fol- 
lows:—''Thatthe accused do report his pre- 
sence every day before 6 P. m, to his head- 


, man, and. that he do be restricted to. his 


village-tract." 


WLA Order- accordingly, 


Val. 23] . 
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SEANTI SARUP V. JAHANGIR MAIL, BANSI MAL. 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
No. 1875 OF 1922. 

February 10, 1923. 

Present -—Mr. Justice Martineau. 
SHANTI SARUP, MINOR, THROUGH KHÁ- 
RAK SINGH—-PLAINTIFF—APPELLANT 

D Versus 
THE .FrRM JAHANGIR MAI-BANSI 
MAL, THRoucH TILAK RAM-ANANT 

RAM AND ANOTHER—DEFENDANTS— 
- RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. XXIII, 
9y.3, O. XLIII,r.x (m)—Ovder holding that no 
compromise has ‘been proved—Appeal, whether 
lies. . 
R. 30f0, XXIII of the Civil Procedure Code 
applies only where it is proved to the satisfaction 
of the Court that a suit has been adjusted wholly 
orin part by any lawful agreement or compromise, 
or where the defendant satisfies the plaintiff in 
respect of the whole or any part of the subject- 
matter of the suit. The rule does not lay down 
what the Court is to do if it finds that there has 
been no adjustment, compromise or satisfaction. 

. Therefore, an order holding that there has been 

no compromise is not an order under r.3 of 

O. XXIII of the Civil Procedure Code and is not 

appealable under r. 1 (m) of O. XLIII of the 

Code which pre-supposes the existence of an 

agreement, compromise or satisfaction. 
Mahamad Idris Meah vw. Mahamad Esahak, 
42 Ind. Cas, 192, distinguished. 


Miscellaneous frst appeal from the order 
.of thé Subordinate Judge, First Class, 
Ludhiana, dated the 7th June, x922. 
` Mr. Dev Raj Sawhny, for the Appellant. 

Lala Balwant Rai and Lala Badri Das, 
R.'B., for the Respondents. 

JUDGMENT. —In this case the plaintiff's 
next friend alleged, and the "defendants 
denied, that the dispute had been compro- 
mised. The lower Court has found on 
inquiry that there was no compromise. 
The plaintiff appeals, contending that he 
hasarightofappealunder O.XLIII,r.1 (m), 
Civil Procedure Code, whilst itis contended 
for the respondents that the right of appeal 
given by that rule from an order refusing 
to record a compromise applies only where 
a compromise has been found to have been 
made and the Court has for some reason 
refused to record it, end does not apply 
to a case in which it hes been found that no 
compromise took place. S sd 

" No authority on the point hes beca 
cited. Counsel for the appellant has referred 
to Mahamad Idris Meah v. Mahamad 


12 oe "T 


Esahak (1), but it does not appear that in 
that case the existence of the compromise 
was disputed. 

It appears to me that the contention 
of the respondent's Counsel is correct, In 
the first place, I think that the words used 
in O. XLIII, r. 1 (m), “an, order under 
r. 30f O. XXIII recording or refusing to 
record an agreement, compromise or satis- 
faction” pre-suppose the existence of an 
agreement, compromise, or satisfaction. In 
the second place x. 3 of O. XXIII applies, 
asits very wording shows, only where itis 
proved to the satisfaction of the Court that 
a suit has been adjusted. wholly or in part 
by any lawful agreement or compromise, 
or where the defendant satisfies the plaintiff 
in respect of the whole or any part of the 
subject-matter of the suit. The rule does 
not lay down what the Court is to do if it 
finds that there has been no adjustment, 
compromise, or satisfaction. Consequently, 


.the order passed by the lower Court in the 


present case finding that there has been 
no compromise is not an order under r, 3 
of O. XXIII and is not appealable. : 
The appeal is accordingly dismissed with 
costs. ELS 
2. X, Appeal dismissed, 


(1): 42Ind, Cas. 192. 
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- `- BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 21 OF 1922. 
December 8, 1922. 
Present -—Mr. Justice Marten and 
| «+ + Justice Fawcett. ` 
-NILKANTH DEVRAO NADKARN 
- ^ AND, OTHERS—PLAINTIEFS—APPELLANTS 
Mene copo UEYSMS > > 4 
MURARI GOVIND MHALE— 
| © DEFENDANT—-RESPONDENT. 
Committee — Temple . Committee — Meeting— 
| Quorum, want of— A djournment—- Notice. 


Mr. - 


' Where a duly notified meeting of the' members 
“of a Temple Committee cannot be held owing to 
. there being no quorum, such meeting cannot be. 
adjourned, to, and held at, a later hour, without 
- notice of such adjournment having been previously 
' given to all the members of thé Committee; an ad- 

journed meeting held- without such notice, and 

: all business.transacted thereat are invaild. 

‘Second appeal from a decision of the 
“District “Judge, Kanara, in Appeal No. 146 

‘of rgr8, reversing the decree passed 
"by the First Class, Subordinate Judge ‘at 
“Karwar, in Ciyil Suit No. 189 of 1917. 

Messrs. S: V. Palekar and D. R. Ugran- 
kar, forthe Appellants.’ . f ; 
Mr.G. P. Murdeshwar, ‘for Respond- 
nt No. 3. f ; Rok 
"e JUDGMENT. "Ue 

Marten, J.—The question on this appeal 
is whether defendants Nos, x to 4 have been 
properly appointed trustées of the ‘suit 
, temple. Thatin itsturn depends on whether 
they were validly appointed trustees on 

November 15, 1913, by the Tempie Com- 
mittee. ‘This Temple Committee is one 
appointed under the Religious Endowments 
Act, 1863, and at the date.in question it 
consisted of some ten or eleven members. 
A notice, Exhibit 39, is alleged to have 
been given for this Committee to meet 
at 5 o’clock in the morning on November 
15,1913. Atthat hour only two members 
of the Committee were present, and, accord- 
ing to the minutes, Exhibit 34, as there 
was not present a sufficient number of 
members to form a quorum for the commence- 
ment of the business of the Committee, it 
was decided that tae work ofthe Committee 
pe deferred and that the Committee should 
meet at 3P. M. that day. Then at 3 o’clock 
chat, day, three members were present, 
‘they then proceeded to transact certain 
business, audincidentally to elect the 

uefendants 1 have mentioned. 
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Now, the real point of the dispute is this, 
that away back' in 1884 or thereabouts 
the Collector had settled a dispute between 
the Vaishnavs and the other branch of the 
Smarth sect as to the proportions in which 
their respective sects should be appointed 
Muktesars of various temples. As set out 
in paragraph 3 of the plaint, it was decided 
that the Muktesars of the first three temples 
there mentioned should be in the hands 
of the Smarths only, and that of the other 
three temples should be in the hands of the 


:Vaishnavs. The plaintiffs allege that by 
‘means of the 1913 election the Vaishnavs 


have got their nominees elected Muktesars' 
of the suit temple, which, under the 3884 


‘agreement, was to be in the hands of the 


Smarths. ‘That is what is at the bottom: 
of this dispute. : 

It will be seen, therefore, that the question 
of the appointment is nó mere technical 


matter. In the first place, the appointment: 


of trust cs is, generally speaking, a-matter 


in wh. the terms of the appointment 


have. to be properly complied with. In 
the second place, particularly when religious 
feelings are. aroused, it is to my mind im- 
portant that any election should be properly 
conducted. The learned Trial Judge found: 
that the elections were invalid. On appeal 
the lower Appellate Court set aside this, 
judgment and dismissed the ‘suit holding 
that the whole suit'was bad, because it 
was within section 92 of the Civil Procédure 
Code, and the requisite consent of the Col- 
lector had not been obtained. That deci- 
sion was reversed by the High Court and 
the case remanded. MENT EN 

On remand; the learned Appellate Judge's 
judgment really comes: to this: that the 
meeting was continuous [rom Ô A.M. £0 3 P. M, 
and that there was really no adjournment 
‘or postponement. What he says is: MD 


strictness of speech, it should be said ihar 


there ‘was no ‘postponement; there. was 
a waiting for the third member to come: 
"The meeting "was couvoked at 8. ‘The 
members were late. Business did not begin 
till 3. "This is easy going. But there arë 
many Committees which must go- easily 
if they are to go at all." On the facts herey 
Ido not think the Judge could fairly inter 
that the members waited at the place of 
meeting from 8 to 3. The minutes de-not? 
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say so, and the evidence of the yecorder 
Santaya does not say so. What he says 
: “The time fixed for the meeting was 
8 A.M. Defendants Nos. S8 and ro were 
present at that time. So we waited for 
the arrival of the other members. : But as 
nobody turned up, the meeting ‘was 
adjourned. till the afternoon of that day.” 

So that brings one to this point. Ad- 
mittedly, there was no quorum, for the 
quorum is three. Could then the two 
members adjourn the meeting either to a 
later hour that day or to some subsequent 
day, and in an: event would such an ad- 

'journment be, valid unless notice of the 


adjournment was given to all the members? . 


Now there are no special rules of this Com- 
mittee which have been framed, or at any 
rate which have been brought to our atten- 
tion, and we must, therefore, decide the 
cass ou general principles, There being 
12 quorum, T fail to see what power the 
two members had to adjourn the meeting 
103 o’clock that day or to 3 o'clock 
say two days afterwards, unless at any 
rate notice of the adjournment was given 
to al] the members. Ex hypothesi no such 
notice of the adjournment was given, and 
it seems to me; therefore, that the adjourned 
meeting at 3 o'clock was invalid. 

: This seems to me to be no mere technicality. 
If, for instance, some member had come 
at g o'clock and found no body present, 
‘he would naturally assume that either 
the meeting had been held and was over: 
or that it had failed for want of a quorum, 
and that in any event he had come too late, 
andmightgoaway. He wouldnotnecessari- 
lv know without some express notice that 
the meeting was to be held at 3 o'clock. 
I do not say that that happened in the 
ptesent case: But one has to consider the 
matter on general principles.. 

. Itseems to me, therefore, with all dale. 
„ence to the learned Appellate] udge, that the 
view he took cannot be sustained. One argu- 
ment was addressed to us to the effect, that 
in India and ia particular in the. “districts 
the various Committees are easy-goingpeople, 
especially as, regards time, and that accord- 
ingly it would be a hardship to lay down 
any hard and fast rules about time.: I am 

not laying down any such hard and fast 
tules. It is ‘open to the Committee to 
frame any special rules they like within 
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Teason for the conduct of their own ai Basa. 
But it seems to me on the whole’ that the 
evils of allowing an indefinite delay in 
business are likely to outweigh the alleged 
hardships of reasonable punctuality, and 
to lead possibly to irregularities of a kind 
whichit is very desirable’ ‘to avoid, ` 
There is one other point, and that i 
that the notice convening the meeting à 
not specifically state that the ` meeting was 
called for the election of new trustees, nor 
was the notice given to all the members, 
The. notice, Exhibit 39, docs say that one 
member of the Committee had died. So 
possibly one might infer that his place 
on the Committee was to:be filled up. But 
that iz different from the trusteeship of the 
suit temple. And the, mere fact that the 
notice states that some very important 
matters. were to .be transacted does not 
give one an express notice that appointments 
of new trustees of the suit temple were 
to be made. It,would also.seem. from the 
judgment of the lower Appellate Court 
that notice was not served on one member 
of the Committee, Dewan. Bahadur Venne- 
madi, ‘and that the notice on.one' other 
man was doubtful, for only.word was left 
at his house, he being away from home. 
Having: regard to the view I. take ` on 
the other. part of the case, T do not think 
it necessary to decide this point about the. 
sufficiency of the notice, nor as to whether 
itwas properly served. But as the point has 
been raised, I may refer to” "Young v. Ladies, 
Imperial Club (x) where’ Lord ^ Sterndale, 
M. R., lays down some generat principles 
governing meetings for special purposes, ' 
He says: "I cannot entertain any doubt 
that, with certain very limited exceptions 
where a special meeting of a Committee 
or any other body has to be specially con- 
vened for a particular purpose, every mem- | 
ber of that body ought to have notice of 
‘and a.summons to “the meeting," Then 
ae refers to a case of Smyth v. Darley (2) 


I iud 2 Ei B. qu at DP. 527, 528; 89 

at 563; 123 L. T. 191; 64 8. J. 3741 36 T. 
LR (2) . "pipa H. T. e 789 at p, Sox: oF. R212933 
. 392: e 
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waich was the case of au elestion and not 
asin Young v. Ladies’ Imperial Club (1) of 
an expulsion from a club, and quotes Lord’ 
Campbell as saying: '* The election being 
by a definite. body on a day of which, till 
summons, the electors liad no notice, they 
were: all entitled to be specially summoned, 
and, if there was any. omission to summon 
any ‘of them, unless they all happened to be 
_ present, or unless those not summoned 
Sere beyond summoning distance—as, for 
instance, abroad —thete could ot bea 
‘good electoral ascembly.” Then he cités 
another case of Tit ve Porlttguese Consolidated 
' Copher Mines, ae (3) and-quotes Lord 
Tisher-as sayin 
have had ie of the nieeting. of the 24th." 
Then Lord Sterndale proceeds. 
= That was on generat principles I think, 
aud dot any special provision in the articles 
that notice should be sint to every member.” 

Next, he again quotes Lofd Esher—‘‘If they 
had not, then tlie “mecting of.the 24th was 
"do valid meeting, and being'aninvalid meet- 
ing could not, adjourn itself to the 26th, A 
Theri. Lord Sterridale continues, '"'there- 
fore, es to the general principle, I think, 
there can be no question,” and he points 
out ‘that there are or miay be exceptions 
where itis physically, impossible for a mem- 
ber to attend, hé béitig abroad, or possibly 
dangerously ill, but that he does not know 
of any other exception. 

. As Ihave said, I do not propose to decide 
ewhether in this particular ‘case the notice 
‘sont was safficient, ot whether it ought 
to have stated expressly. that new trustees 
“wara to be appoiated. I have no doubt 
‘that the latter course is far preferable, but 
whether its omission would invalidate the 
appointment is: a ‘question: that I leave 
open. 

There is one futther point. It is said 
that even if the election of 19013 was invalid, 
it was ratified by a subsequent resolution 
in 1916. It appears that the custom was 
for the persons who had been eiected Mukte- 
$218 to be entered in a particular book te- 
longing, I gather, to the Collector. Some 
hitch arose about this, and consequently 

- the Sale ii n that the matter 


ue ka eno. 


E (1889) 42 Ch. D. 160 at p. 167,58 I. s 
Th, 421i bal T. 857. E 
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should be reconsidered by the Temzė Com- 
mittee. Accordingly, they pur ported to meat 
again and to re-clect these particular per- 
sons. 

This point is riot dedlt with by the jewer 
Appellate Comt. But the learned Trial 
Judge points out thet the persons who. 
purported to make thes: new elections we1e 
only three, of whom one' wes defendant 
No. 11 who quits clearly had not been valid- 
ly appointed a member of the Committee. 
He had only been co-opted by the members 
of the Temple Committee, which is clearly 
invalid under the Act regulating the ap- 
pointments of new members of the Com- 
mittee. 

It, however, appeais that this point was 
not relied on in the wiitten statement of the 
defendants, nor did they make it a ground 
of.thei, appeal to thé lower Appellate Court. 
‘That.no doubt is a reason why the lower 
Appellate Court did not deal with the point. 
One cen undeistand that in any event there 
would be'the gréetest difficulty in upholding 
this .alleged confirmation, having iegaid 
to the illegality of the appointment of ce- 
fendant No. 171. Under the circumstances, I 
do not think it is open now to the respond- 
ents ‘to 1ely on the validity, of that con- 
firmation. 

In the result, therefore; I would allow 
this appeal, and restore the judgment óf 
the learned Subordinate Judge. 


AS regards costs, the appellants lad t5 
amend their memo. of appeal by specifically 
raising the points on which they evertuetly 
succeeded, and an adjournment of the appeal 
became, necessary for their opponente | ts 
meet these points. 


On the whole, we think the iustice of the 
case’ will be met by letting the judgment 
of the Trial Judge as to the costs of the 
trial stand. As regards the costs of the 
proceedings before the District Court both 
ou the first occasion and on tcmend, we 
wil direct that each party should bear 
his own costs. AS tcgards the costs of this 
appeal, we direct théy | te paid Ey defendants 
Nos. r to 4 including the costs of the re- 
mand Appeal No. 269 of 1920 decided by 
this APPARE Court on Jure 7, 1921. 


- Fawcett, Ti agree, J am ccitiduly 


s 
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' indisposed to be too technical in dealing 
with meetings in the Mofussil of bodies 
like this Temple Committee, whos» appoint- 
ment of defendants Nos. x to 4isin question. 
I tite agree with the learned District Judge 
that ptactice must to a large extent be 
considered as sufficient euthority for the 
mode of transacting business. But, at the 
same time, I think. itis clear that the view 
he has taken in treating the adjourned 
meeting as merely a continuation of the 
first meeting is one that conttavenes a 
yery necessary and reasonable principle of 
justice and equity, viz., that every member 
of a Committee or other bodyshould have 
due notice of the time when he may attend 
the meeting, if he wants to. This is a prin- 
ciple which has bven Jaid down very strongly 
by the Courts in. England, as is shown by 
the cases to which my learned brother 
has teferred. Tt is also, I think, recognised 
very plainly by the Legislature both in 
England and in India, for the Companies 
Acts of both countries contain provisions in 
the model articles enact-d in a Schedu'e, 
Under which due notice of a general me: ting 
is to be given to all persons concerned. 
[8 Edw. VII, c. 69, Schedule I., section ^9, 
and Indian Companies Act, 1913, Schedule 
I, Art. 49.] 


It is obvious, as my learned brother has 
pointed out, that even in this particular 
instance, it might have happ.ned that some 
membet ‘attended late, and not knowing 
of the time to which it had been adjourned, 
did not take part in the proceedings at the 
adjourned meeting. No doubt it is true 
that that is not alleged in this case, and 
that it probably did not happen. But 
that does not, in my opinion, effect the 
principles of law, on which, in dealing with 
a ces: of this kind, we must act, esp.cially 
as the business which was transacted is of a 
very of important kind, viz. the appoint- 
ment of trustces, a matter concerning 
which the Courts are scrupulous to see that 
ordinary principles regulating the valdity 
cf dede &c., have been properly ccmplied 
with. 


' The assumption of the District Judgs 
rikat the second meeting wes.a mete ccn- 
1invaticn of the {rst is cpposed to the actual 

| tact and I do not think that it can be prop- 
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erly justified by a refefrenx to ditatery 
habits and easy-going ways. If we are to 
accept that as a sufficient excuse fot a de- 
partur» from the ordinary principles regard- 
ing meetings of Committees, ther it would 
be very difficult to draw the linc; and 4 
think that, as my learned brother has pointed 
out, it would lead to far greater confusion 
andinjustice than the opposite view. 


The learned Judge has cited an instance 
which he considers is in favour of his view, 
viz, that at the first session of a newly, 
constituted House of Commons, two Univ: r- 
sity Members (no one else appearing) ad- 
journed the House until His Majesty’s plea- 
sure be further known. Butin my opinior 
that does not really support the view of 
the matter that he has taken. In that case 
there would necessarily be notice to all 
the Members of the House as to the time 
when they were to meet again; for His 
Majesty’s pleasure would be signified in 
a form that would reach all members con- 
cerned in due time. "Then, again, there 


„is an arrangement in the House of Lords 


in England, by whichifthereismotà quorum 
of members at the proper time, there is 
automatically an adjournment to a definite 
hour later on. (See Encyclopaedia of the 
Laws of England, Volume I, page 129) See 
also in the case of companies, théreis usually 
a provision under which ''if within half 
an hour from the time appointed for the 
meeting a quorum is not present, the meet- 
inz...shall stand adjourned to'the same 
day in the next week at the same time 
and place.” [8 Edw, VII, c. 69, 
Schedule I, section 52, and Indian Com- 
panies Act, 1913, Schedule I, section 52.] 
But thatis quite a different case, for there 
is a definite time fixed for the adjourned 
meeting, whichis known to all the members, 
so that they have ar opportunity of attend- 
ing at the proper time. In the’ present 
case no evidence was adduced that there 
was any similar practice in this case, and 
itis too late now to ask us to consider that 
point. In any case the time fixed, viz., 
3 P. M., is rot alleged to have been atime 
fixed according.to such.a practice, but it 
happened to be the particular time selectcd 
by the two members. 


Therefore, lagree with my learned biciher 


NI 
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BIBI AIMNA v. MOHAMMAD RUKAN ALAM. 
that the ‘appeal should be allowed and 


the order of the Subordinate Judge re- 
Stored. | . f ; 
T W.C A. .- Appeal allowed, 


" 
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_ ` PESHAWAR JUDICIAL COMMIS- 
T SIONER'S- COURT. | 
Crvit, REVISION PETITIÓN No. 183:0F 1922. 
-> ° c Febrüary 26, 1923. | 
E :. Present:--Mt. Pipon, J.C. 
‘'Musammat BIBI AIMNA— 
' DEPENDANT-~PETITIONER .- 
QT 7 27:1 S Versus ces | 
"MOHAMMAD RUKAN ALAM— 
t PLAINTIFF RESPONDENT.  . 
Registration ‘Act (X V I of 1908), ss. 72, 76, 77 
— Refusal to register, yefusal to admit for Registra- 
tion, and refusal to accept for vegistratlon, distinction 
between— Refusal. to regiter-— Appeal ‘to Registrar— 
"Suit to enforce registration, when maintainable. 
Fot a suit to lie under section 77 of the Registra- 
tion Act the following requisites are necessary:— 
' (1) The presentation oí the document required 
. to be registered by a person authorised to 
present it.to the Sub-Registrar; . 
*. (2) A.refusal to register by the Sub-Registrar; 
+: (3) An Appeal within time to the Registrar; 
(4) A refusal to register by the Registrar ; and 
(5) The institution of the ‘suit within time. 
‘fp. 186, col. 2.]] 0” e . 
* The: expression "refusing to admit a document 
! for registration ” in section 72 of the Registration 
* Act refers to cases where registration has been re- 
, fused ‘rather than to cases’ wheré a Sub-Registrar 
" has declined to accept a document at all at the first 
< stage of his proceedings.. In'other words, refusal 


-to admit to registration and refusal 'to register, 


are the same thing. There is, howeyer, a distinc- 
` tion between the expressions “refusal ‘to ` accept 
. for registration” and "refusal to register." [p. 184, 
~ cols. r & 2] ^. A Tea he ES 
:  Gangava v. Sayana, 21 B. 699; ir Ind. Dec. 
(N. S.) 470, Udit Upadhia y. Imam, Bandi Bibi, 24 
(7 A. 402; A. W, N.. (1902) 99, Yellambal Athi v. 
Goundasami Odayar, 15 Ind. Cas. 370; (1014) M.W. 
“AN. 412 atid Shama. Charan Das v. Joyenoolak, 11 
i, C. 750;:5 Ind. Déc. (x. S.) 1259, referred to. ^ 
Gangadara Mudalt v. Sambasiva Mudali 34 Ind, 


769 519 M. L. T, 397 ; (19010) 2 M. W. N. 38, dis-; : : 
tinguished, -~ 5 the subject, it may also be assumed that it 


71. Dherefore,-in crder.to validate a suit mader -..wasnotthere argued. The question, however, 
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section 77' of the Registration Act there must bé 
'a refusal to register and not merely a refusal to 
accept for registration, [p. 184, col. 2:] 

Section 72 of the Registration Act must, however, 
be read widely as giving a genetal power, of appeal 
in all cases where registration isrefused and where 
refusal is not on the ground of non-execution. 
[p. 185, col. 2.] DERE ; 

Shama Charan Das v, Joyenoolah, 11 C. 750 
5 Ind. Dec. (N. $.) 1259, relied on. . $ 

Thereisno authority -forthe proposition, that 
whete the Sub-Registrar refuses registration' on a 
number of different grounds, there is no ‘appeal 
to.the Registrar under section 72 of the Registra- 

.tion Act, merely by reason of the fact that one 
of those grounds refers to a'question of limitation, 
[p. 185, col. 2.] ‘ ; 


Petition for revision of the order of. the 
Divisional Judge, Derajat, dated x2th June 
1922, reversing. the order of the Munsif 
Ist Class, Kohat, dated 22nd Decembe 
1021. : 

Mr. 


Saaduddin Khan, K. S., for the 
Mr. S. Abdul Ali Khan, for the Respond- 
‘ent. A ce A at a 
: SUDGMENT.—The plaintiff in this case 
instituted a suit under section, 77. -of 
the Registration Act for a decree directing 
the registration of a document executed 
.on the 23rd of January 1921 between Rukdn 
Alam and his wife Musammat Aimna. 
Musammat Aimna denied: execution 
of the document and the question of the 
‘execution was’ alone put^in issue. The 
‘first Court. held. that execution was 
:not proved.and dismissed the suit. ‘The 


-Divisional Judge on appeal by the plaintiff 


held that execution was proved and passed 
a decree directing registration. In the first 
Court the plaintiffs Counsel claimed the 
framing of am issue on the question whether 
a suit under section 77 of the Registration 
Act would lie. The.Munsif on the sante 


-day declined to deal with the question in 


a short order which simply states that there 
is no need to alter or edd to the issue. I re- 


-gard this refusal as a material irregularity, 
“The jurisdiction of the Court was challenged 
^on grounds which clearly deserved con- 
` sideration, and an issue should have been 
- framed and adjudicated upon. , 


The ques- 
tion was naturally not raised in the grounds 
of appeal in the Divisional Court as the 


© plaintiff was‘the appellant and, as the judg- 


ment of the Divisional Court is silention 
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appears to nie of considerable importance 
and I have, therefore, at the instance of the 
defendant; taken wp this question on the 
revisional side. The finding of fact. by. the 
Divisional Court that the document was 
duly executed by the defendant will not be 
ve-opened. The present proceedings deal 
solely with the question of law involved. . 
"The history of the case before the register- 
ing authorities is as follows :—The docu- 
ment, as already stated, wasexecuted on the 
23rd of January 192r. On the 22nd of June 
1921 or nearly five months after execution 
the plaintiff made an application to the Re- 
gistrar which is headed as an application 
under section 36 of the Act. The application 
states that registration is allowable as 
the 4 months prescribed for registration has 
expired and. fifth. month is beginning and 
that registration can be permitted on pay- 
ment of penalty fees within an additional 
four months. The application recites that 
the defendant is intentionally keeping out 
of way and a request is made that she be 
summoned. The Registrar on receiving 
this: application simply endorsed upon it 
on the same day: “To go to the Sub-Regis- 
trar. " The application was received by 
. the. Sub-Registrar on the 29th of June and 
on that day the plaintiff was present. 
The Sub-Registrar gave orders that the 
defendant was to be served with a notice 
for the 8th of July. On that day the parties 
duly appeared. The Sub-Registrar then 
passed the following order :—Musammat 
Aimna denies completion and execution 
of the document. The document was written 
on. the 23rd of January 1921 and, was pre- 
sented to the Registrar on the 22nd of 
June 1921, which is also time barred. This 
agreeimentis vague (mohmal). It is written 
jointly on behalf of Mussammat Aimna, 
and Rukan Alam.. There should have been 
a seprrate agreement by Rukan Alam and 
a separate agreement on behalf of Musam- 


mat Aimna. Therefore, in these circum-. 
stances, registration is refused.” ‘The. 
plaintiff then put in an appeal to the 


Registrar under section 72 of the Act. 
The Registrar rejected the appeal in lemind 
by an order stating that ‘as registration 
was refused on the ground of denial of 


execution, the appellant should have ap- 


plied under.section 74 of the Registration 
Act and net.under section 72.. The plaint- 
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iff then instituted the present suit within 
.30 days of the order of the Registrar 
rejecting his appeal. | . ME 
It is argued for the. petitioner ‘that 
` compliance with all the provisions of the law 
of Registration must be established to > 
_allow the institution of a suit under.sec- 
` tion 77 of the Registration Act. Itis çon- 
..tended that, in this case,-there hes been no 
“refusal to. register," but merely a "refusal 
. to accept for registration." ‘The document 
.was not presented for registration within 
-4 months of its execution as prescribed 
by section 23 of the Act. . No application 
was made to the Registrar under section 25 
of the Act for extension of the time allowed 
.for presentation and no such extension was 
.granted. "There is no adjudication by the 
. Registrar on an appeal under section 72, 
or on an application made under section 75 
„and consequently no refusal to register 
under section 72 or 76, a refusal to register 
.ünder one or other ofthese sections being 
an indespensable requisite to create the right 
.to sue under section 77. It is urged that in 
thiscase the Sub-Registrar rightly declined 
to accept the document for registration as 
presented after-time, and that. there is pre- 
ponderance of,authority for the view that 
such “refusal to accept"' .is distinguish: 
able from refusal “to register. " The argu. 
-ment may be viewed from two standpoints, 
One is. the legal effect of refusal to. accept 
.as opposed to: refusal to register. The other 
is, whether, even assuming that theic hes 
been a refusal to-zegister, the provisions 
of the Law of Registration have bceu suffi- 
ciently complied with in this case to enable 
the plaintiff -as against this refusal, to 
sue under section 77 for a direction. that 
the document be registered. Itis not casy 
to treat these two aspects of the case eritirely 
independently. The distinction, if it exists, 
between 1efusal to accept for registration 
and refusal to register itself depends upon. 
what view is taken of the requirements of, 
the law of registration. |. — p^. 
"There are three different expressions used 
in the Act: Refusal:to register, refusal to, 
admit for registration and refusal to accept. 
for registration. tis tolerably clear that: 
section 72, where it says that “ An appcal 
shall lie against an order of the Sub-Regis- 
tior refusing to -admit.a. document fpr 
registration,” refers to cases when rgo S; 
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tration nas been refused rather than to 
cases where a Sub-Registrar has declined to 
accept a document at all at the first stage 
of his proceedings; in other words, refusal 
to admit to registration and isfusal 
to "register are the same thing. The 
Act, however, evidently intended some 
distinction between refusal to accept for 
régistration and refusal to register, Section 
19 of he Actlays.down that the registering 
officer shall refuse to register a document 
which isin a language which ue does not 
understand. The immediately succeeding 
section, section 20, lays down that a register- 
ing officer may in his discretion refuse to 
acceptfor registration any documentin whicn 
an interlienation, erazure, etc., etc,, occurs. 
Section 21 again uses the expression “accept 
for registration " in prescribing the condi- 
tions necessary for the proper ;description 
of property to waich a document relates. 
Clearly,tae Legislature must, in framing these 
sections, have had some object in view in 
using two different espressions. This fur- 
ther is the view generally taken- by High 
Courts in India. Gangava v. Sayava (1) 
is very definite in this respect. - Another 
authority is Udit Upadhia v. Imam Bandi 
Bibi (2). As against this there is a well- 
known ruling of the Madres High Court 
Gangadara Mudali v. Sambasiva Mudali (3) 
in which the view is taken that no distinc- 
tion exists between refusal to register 
and refusal to accept for registration 
sp far as regards the “provisions of 
section 77, and that both can equally 
validate a “suit under that section. The 
.rulingin question dealt with a case in which 
the circumstances were mcst peculiar and 
in which the plaintiff had been' prejudiced 
by advice given to him by the Sub-Registrar 
which had nad the effect of an unexpected 
order passed by the Collector under section 
25 of the Act refusing to extend tne time. 
That ruling, if it were followed, would have 
animportant bearing upon the present case 
inasmuch as itis an authority for the view 
- not only that refusal to accept and refusal 
to register are the same thing but that when 
the refusal is based upon non-presentation 
within time, a Court is nevertheless entitled 


(x) 2x B. 699; x1 Ind. Dec, (N. S.) 470. 

(2) 24 A. 402 ; A. W. N, (1902) 99. 

(3) 34 Ind. Cas. 770; 19 M. L. T. 397; (1916) 2 M, 
W.N. 38, à 
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to hear a suit brought under section 77. 
The force of the ruling, however, 
is considerably weakened by the fact 
that the two Judges who composed . 
the Bench were not unanimous and 
also the fact that the circumstances of 
the case wete so peculiar that the lawmay 
almost be said to have been to some extent 
twisted to avoid an inequitable result. 
We find, indeed, that the Madras High Court 
itself has not followed that precedent to 
its logical conclusion, Ina case reported as 
Yeliambal Achi v. Govindasami Odayar (4) 
it was held that no appeal would lie to a 
Registrar under section 72 when the Sub- 
Registrar had merely refused to take up a 
‘document for registration under section 
20. It is not quite clear why the term 
“take up” is used instead of the term 
“accept.” Possibly, this was to avoid con- 
flict with the previous case in which it was 
laid down that no distinction between 
refusalto accept and refusal to register 
could be maintained. "There is, however, 
another important authority Shama Charan 
Das v. Joyenoolah (5) for the view that 
when a Registrar has refused to extend time 
such refusal may create the right to sue 
under section 77. That case related not 
to refusal to extend the time for presenta- 
tion under section 25 but to a refusal to 
extend the time for the admission of exe- 
cution under section 34. It is a little 
difficult to reconcile that judgment with 
the view generally taken by the same High 
Court that refusal to accept for registration 
and refusal to register are to be distingu- 
ished. If a Registrar declines to extend 
time under section 34 the obvious presump- 
tion would seem to be that there has been a 
refusal to accept for registration. ‘There 
can be little doubt that the distine- 
tion between refusal to accept 
for registration. and refusal to register 
inust ke preserved, ard that to validate a 
suit under section 77 there must have been 
a refusal to register. It appears to me, 
however, that too much stress hes been laid 
upon the ground of refusal as opposed to 
the stage of the proceedings at which the re- 
fusal was made. The refusalto accept for 
registration implies a refusal to take up tke 
d. Cas. 370; (1912) M. W. N. 412. 
C. 750; 5 Ind, Dec. (N. S.) 1259. 
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case in limine, whereas a refusal to register 
postulates something more than a mere 
security of the date and outward form of the 
document. Now what we clearly have to 
consider in the present case is whether 
there was a refusal to register which cannot 
be explained alone on the ground that the 
document was not presented within 
time. The Act may, I think, be considered 
exhaustive as regards the case in which re- 
fusal to accept for registration is warranted 
and in each case there is a remedy. If 
acceptance is refused under section 20 it 
is tolerably simple for correction to be 
made by the executauts and for the docu- 
ment to be presented again. Under sec- 


tion 21 the defects in the document may: 


be cured by attaching the. necessary des- 
criptions of the property. If acceptance of 
the document is refused under section 23 be- 
cause it has not been presented within time, 
the person presenting can apply to Registrar 
under section 25 for time to be extended. 
It is Glearly not the intention of the Act 
to give the Sub-Registrar a final voice 
in a decision in cases where any contentious 
question is involved. Under section 68 
(1) of the Act he is under the superintendence 
and control of the Registrar. Now, when 
we.come to the question of refusal to regis- 
ter as opposed to refusal to accept in limine 
it is quite clear that the Act is not ex- 
haustive. Infact, the only sections which 
directly refer in so many words to refusals 
to register by a Registrar are section 19 
and section 35. There may be numerous 
other grounds on which registration is 
actually refused. Section 35 deals with re- 
fusal to register on the ground of non-exe- 
cution and a special remedy against 
such refusal is provided for by section 73. 
Unless, therefore, itis assumed that the Act 
is not exhaustive, the only other. ground 
of refusal would be that given in section 
I9 which relates solely to the rare case 
in which a document is in a language which 
the Registrar does not understand.. Now, 
section 72 provides for an appeal 
to the Registrar in all cases of refusal to 
register other thausthose in which the re- 
fusal is on the ground of non-execution. 
It is inconceivable that section 72 applies 
only to cases where registration is refused 
under section 19. The .ruling already 
quoted Shama. Çharan Das v. .Joyenoolah 
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(5) is a good authority for the view that 
section 72 must be read widely.as giving 
a general power of appeal in all cases. where 
tegistration is refused and where refusal 
is not on the ground: of non-execttion, 
The learned Judges may, perhaps, have'gone 
too far in including among the orders appeal- 
able under section 72 an order of refusal 
based upon the ground that extension 
of time was not allowed under section 34. 
But if they are held to have gone too far 
it must be solely for reason of the fact that 
a refusal on the ground of non-appearance 
within time is a refusal to accept for regis- 
tration and not a refusal to register. In 
all case where ‘actually registration has been 
refused on grounds: other than the 
denial of execution section 72 applies. 
I can see no authority for the proposition, 
that, when a sub-Registrar refuses regis- 
tration, as in the present case, on a number 
of different grounds, there is no appeal to 
the Registrar under section 72 merely by 
reason of the fact that one of those grounds 
referred to a question of limitation, 
Further, in the. present case it is to 
my mind clear from’ the order of the 
Sub-Registrar dated the %h' of July 
1921 that the question of limitation was not 
the main ground for refusal. The remark 
that the’ presentation is also time-barred 
seems to be rather in the nature of an 
obiter dictum, The Sub-Registrar was 
refusing to register mainly on the ground 
that the document was vague, that it was 
not executed in counter-part, and that exe- 
cution was denied. There was, therefore, 
in the present case, in my opinion, a clear: 
and  unmistakeable refusal to register 
and - one which was made not at the 
preliminary hearing but after a regular 


.proceeding. to: which both parties had 


been summoned. The concluding words 
of the order corroborate this view. ‘The 
contention that there was nothing more 
than a refusal to accept for registration 
cannot he sustaind. 

, The finding, however, that there has 
-been a refusal to register and not a mete 
refusal to accept for registration 
does not finally dispose of the petitioner’s 
contention that in the present case the 


‘requirements of the Law of Registration 


have not been complied with. It ig argued 
that the presentation of the document after 
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the. period allowed by. section 23 and the 
omission of the plaintiff to apply for and 
obtain an order extending the tithe under 
section 25 are fatal to his power to sue. I 
am not prepared to accept this contention in 
the present case. The application made to 
the Registrar on the 22nd of June 1921 
is, no doubt, described as one under section 
36. to compel the attégdance of the other 
party, but it also most clearly implies a 
demand that time for presentation be extend- 
ed. It seems to assume that this demand will 
be granted. The Registrar made no in- 
quiry into this. question and merely for- 
warded the application to the Sub-Regis- 
trar. This may be regarded either as an 
acceptance of the application that time 
should be extended or it may'be regarded 
as a direction to Sub-Registrar to report 
upon the question, it: can at least not 
be interpreted in any way as a refusal 
to extend time. If such a refusal was 
implied there would have been no meaning 
in the transmission of the docunient to the 
Sub-Registrar. It may be argued, however, 
that, once the Sub-Registrar had said that 
the presentation was time-barred, ithe plaint- 
if could ard should have moved the 
' "Registrar under section 25 to allow an exten- 
‘sion of time. .It appears to me that it was 
extremely difficult for the plaintiff to know 
how to act. Registration had been. refused 
by the Registrar on a, number. of grounds, 
Some of these grounds. -would have 
warranted an appeal under section 72 
and another an application under section 
73. .There was the difficulty that the pro- 
cedure is not the same in these two sections. 
Section 72.relates to .an appeal which is 
heard, without fresh evidence as an appeal, 
and section 73 refers to an application 
on which the Registrar acts in an origi- 
‘nal capacity. In view of the nature of the 
order passed by the Sub-Registrar J 
hardly think that the plaintiff could be 
blamed for making his application in thé 
form of an appeal under section 72. He 
undoubtedly had the right to appeal under 
that section and there was no doubt that he 
was intending bona fide to move the Regis- 
trar to exercise his powers under the Act 
to give him redress against an order refusing 
‘registration. The case: became still further 
.compligated when the Registrar refused 
-even to take up the appeal under section 72 
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on the ground that there was denial of 
execution and that, therfore;.an application 
should have -been made under section 73. 
It seems to me that the plaintiff was at 
least entitled to assume that the Registrar 
had refused to order the document to be regis- 
teredunder section 72 and that, therefore, 
his proper remaining remedy was to come 
to the Civil Court under section 77.. There is 
a consensus ofrulings to the effect that, for 
a suit to lie under section 77, the follow- 
ing requisites are necessary :— E 
I. The presentation by a person autho- 
rised to. present the document to the Sub- 
Registrar. x : NE. 
(2) A refusal to register by the Sub-Regis: 
trar. ; : . i 
- 3. An appeal within time to the Regis- 
trar. . ; 
4. A refusal by the Registrar;and ^ ~ 
5. The institution of the suit within 
time. - ON 
Iam unable to see in the present case that 
any ofthese requisites. have been omitted; 
There -has been presentation to a Sub- 
Registrar by a person authorized to present.. 
There has been a refusal by the.Sub-Regis- 
trar and, as I have already shown, not a 
mere refusal to accept for registration. There 
has been an appeal within time to the: Regis- 
trar. There has been a refusal by the Regis- 
trar to direct registration and there has been: 
the institution of a suit within 30 days 
from that refusal. In Holmwood’s Law: 
and Practice of Registration in India the 
broad proposition is laid down that when 
a Registrar has refused to order the docu- 
ment to be registered under section 72 or 
section 76 there is nothing in section 77. 
to oust the jurisdiction of a-Civil Court. 
There has been a refusal to register under. 
section 72 and it cannot be said that, 
because there has not also been a refusal 
under section 26, the jurisdiction of the Civil 
Court is ousted. Whether or not the plaintiff 
could and should ‘under the  Registrar's: 
order of the 22nd of June 1921 have lodged. 
a further application. under section ‘73' 
(out of which section 76 arises) seems to me 
immaterial. He was umdoubtedly entitled: 
to appeal. under section 72 and he did 
so; The rejection of the appeal in limine 
appears. to: me to amount to exactly the 
same thing as its dismissal on. the merits. 
I. must hold, therefore, inthe. present case) . 
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that no defect in procedure has been shown 
which would oust the jurisdiction of the 
Civil Court under section 77 of the Act 
and that the present suit was, therefore, 
legally brought. In viewof this finding 
there is nò reason for me to interfere in the 
order of the Appellate Court and I dismiss 
this application for revision with costs. 

n 2, Be ©- Application dismissed, 


BOMBAY HIGH COURT. 
APPEAI FROM APPELLATE DECREE No, 
461 OF 1922. 
March 15, 1923. 
Presentt—Sir Norman Macleod, Kr., Chief 
`` Justice, and Mr. Justice Crump. ` 
: HARJIVAN DEVRAJ AND ANOTHER— 
DECREE-HOLDERS— APPELLANTS ; 
7 9) VEFSUS 
' ‘GAJANAN ` KASHINATH NAIK— 
. JUDOMENT-DEBTOR— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 182 
: Civil - Procedure Code (Act Vof 1908), O. 
XX XIV,1.4—Morigage suit—Preliminary decree 
:— Application to make decree final— Limitation, 
operation of. f > 
.A‘preliminary decree in a mortgage suit must 
.be made final before it can be executed, and an 
.application to make such a decree final must 
be made within three years and six months from 
its date. Such an application cannot be looked 
upon as a proceeding in execution, and the fact 
that a previous application, made within the period 
prégcribed, is, dismissed for want of, prosecution 
will not avail to save limitation for a subsequent 
application made after the expiry of that period. 


i ' Second appeal against the decision of the 
District Judge, Thana, in Appeal No. 14 
of 1921. . 
' Mr. P. B. Shingne for the Appellants. 


JUDGMENT.—On the 29th June 1911 
the plaintiffs obtained.a . decree in the 
Court rof the Hirst Class Subordinate 
Judge at Thana on a simple mortgage. 
The decree directed as follows :—“ The 
defendant do pay to the plaintiffs Rs. 598 
and costs within 6 months from this date 

or do pay the same into Court. In default, 


the plaintiffs do get the mortgaged property 
or a sufficient portion thereof sold and do 
recover their amount. "' ‘That was a decree 
under O, XXXIV, r. 4, Civil Procedure 
Code, which corresponded to section 88 
of the Transfer of Property Act as it stood 
prior to the passing of the Civil Proceduré 
Code. Sections 85 to 9o, 92, to 94, 96 
97, 99 and part of 100 of the Transfer of, 
Property Act, IV of 1882, were repealed 
and re-enacted in the Civil Procedure Code 
in O, XXXIV with certain variations, 
decrees passed in accordance with the pro- 
visions of sections 86.and 88 of Act IV of 
| 1882 were regarded by some Courts as 
final decrees and by some Courts as pre- 
liminary decrees, with the result that there 
was a conflict of decisions on the question 
whether any further proceedings should 
' be treated as in execution or as applications 
to make the decree final. That conflict was 
„set at rest by the alteration made in section 
89 whenit became O. XXXIV, r. 5, where- 
by it was directed that the Courts should 
"pass a final decree, the terms of which would 
depend upon whether the mortgage amount 
had been paid or whether there had been 
default. Unfortunately, section» 86, 88 and 
' 92 were not materially amended when insert- 
ed in the Civil Procedure Code as 
O. XXXIV, rr. 2, 4 and 7, with the 
result that not only those rules but 
also the forms 3, 4 and 5 of pre- 
liminary decrees appearing in Appendix D 
are misleading. An ordinary layman and 
even a lawyer might well think that all 
that is necessary after a decree has been 
obtained under one of those rules and 
drawn up in accordance with the relative 
forms is to apply to: the Court in execution 
to get the mortgaged property sold, pur- 
chased or redeemed. In this case the plain- 
tiff on the 7th December 1913 took out a 
* garkhast to make the decree final which was 
not prosecuted. We do not think, although 
it was called darkhast, that the Court would 
be entitled to look upon it on that account 
as a proceeding inexecution considering that 
the application really was to make the decree 
final. A similar darkhast was issued on 
the 24th April 1915 which was also dis- 
missed for want of prosecution. i 


Now, the time allowed for applying to the 


x£8 


Court for making a dcree finalis three years 
from the time when the right to apply 
accrues under Art. 181, Jirst Schedule 
of the Limitation Act. So that after three 
vears and 6 months from the 29th June 
igil the plaintiffs were time-barred from 
asking the Court to make the decree final. 

On the 25th April 1918 an application 
was made to make the decree final and that 
was rejected as being out of time. "The plaint- 

ifs have appealed from the rejection 
' of, their application. Since it is clear 
under the provisions of the Code that there 
has been only a preliminary decree which 
must be made final before it can be execut- 
ed, all the previous applications were 
futile to prevent the present application 
being time-barred. The decision of the 
learned Judge in the Court below dismissing 
the application was right, and the appeal, 
therefore, must be dismissed. | 

It might be desirable, until the rules 
in O. XXXIV .and the corresponding 
forms are re-cast, that the Courts when 
drawing up preliminary decrees under rules 
2, 4 and 7 should add the following head- 
ing, “Preliminary decree which requires 
to be made” final within the prescribed 
period of limitation before it can be 
executed.” 


Ww. C. A. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 2078 OF 1920. 
i November 29, 1922. 
Present:-—Mr. Justice Phillips and Mr. 
Justice Devadoss. 
DRONAMRAJU RAMA RAO AND OTHERS 
—DEFENDANTS—-ÁPPELLANTS 
: versus , 
KISSAPRAGADA VEDAYYA 
AND OTHERS—PLAINTIFF AND 
DEFENDANTS-—RESPONDENTS. 
Regisiration Act (X VI of 1908), ss, 17, 28, 29— 
Place of vegistyation—M ortgage-deed— Property 
not morigaged included to give jurisdiction to particu- 
lav Registrav— Registration, validity of.— Personal 
covenant, suit on, whether maintainable— Limitation 
Limitation Act (1X of 1908), Sch. I, Art. 116. 
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Where certain property which is not intended 
to be mortgaged is included in a mortgage-deed 
merely to give jurisdiction to a particular Sub- 
Registrar to register the deed, the properties really 
intended to be mortgaged being situate outside 
the jurisdiction of the Sub-Registrar, the registra- 
tion of the deed as a mortgage-deed is invalid as 
being in fraud of the Registration Law. [p. 189, 
col. 1.3 

Harendra Lal Roy Chowdhuri v. Hari Dasi 
Debt, 23 Ind. Cas. 637; 4x C. 972; 27 M. L. J. 
80; (1914) M. W. N. 462; 16 M. L. T. 6; 18 
C. W. N, 817; 19 C. I. J. 484; 16 Bom. L. R. 
400; 12 A. L. J. 774; 1 L. W. 1050; 41 Y. A. 110 
(P.C), Biswanath Prasad v. Chandra Narayan 
Chowdhury, 63 Ind. Cas. 770; 48 C. 509; 48 I. A. 
127 (P, C.) relied on. 

Notwithstanding the invalidity of the deed 
as a mortgage, however, a personal covenant to 
pay contained in such deed, is valid and enforce- 
able inasmuch as under section 29 of the Registra- 
tion Act a deed containing such a covenant can 
be validily registered at any place where the 
parties to it desire and a claim based on such a 
covenant is governed by Art. 116 of Schedule I 
to the Limitation Act. [p. 189, cols.x & 2.] 

Joginee Mohun Chatterjee v. Bhoot Nath Ghosal, 
29 C. 654; 6 C. W. N. 856, Biswanath Prasad v. 
v., Chandra Narain Chowdhury, 63 Ind, Cas. 770; 
48 C. 509; 48 I. A. 127 (P. C), followed. 

Amba v. Shrinivasa Kamath, 68 Ind. Cas. 754; 
26 C. W. N. 369; 14 L. W. 575; (1922) A. I. R. (P. C.) 
135 (P. C), Ram Narayan Singh v. Adhindra Nath 
Mukerji, 38 Ind. Cas, 932; 44 C. 388; 21 M. L. T, 
12; 15 A. L. J. 107; (1917) M. W. N. 94; 32 M. L.J. 
39; 25 C. L, J. 121; 21 C. W. N. 383; 19. Bom, L. R. 
194; 44 1. A. 87 (P. C), Sham Lal v. Tehariya 
Lakhmi Chand, 58 Ind. Cas. 278; 18 A. L. J. 476; 
2 U. P. L. R. (A) 102, referred to, ' 

Per Devadoss, J.— Where a document consists 
of two or more parts or where there are two or 
more covenants in a document, the mere fact 
that one part or one covenant becomes inoperatiye 
or invalid by reason of non-compliance with or 
violation of the provisions of the Registration 
Act, does not necessarily make the other parts 
or covenants of the document invalid or inopera- 
tive. [p x92, col. 1.] j 

Kalka v. Mathura Das, 50 Ind. Cas. 220; 21 
O, C. 341, dissented from. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Rajah- 
mundry,in A. S. No. 89 of 19109, prefer- 
red against the decree of the Court of the 
District Munsif, Amalapuram, in Original 
Suit No. 239 of 1913. 

Messrs. Navayanamurtht and K. Rama- 
murthi, for the Appellants. : 

Messrs. G. Lakshmanya and Somasunda- 
vam, for the Respondents. 

JUDGMENT. 

Phillips, J.—In this suit it has been 
found that one square. yard of house site 
was included in the mortgage-dccd mersiy 
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to give jurisdiction to the Peddapür Sub- 
Registrar, who registered’ the document, 
whereas the property really intended to be 
mortgaged was situated in Amalapur. Fol- 
lowing the decision in Harendra Lal Roy 
Chowdhuri v. Hari Dasi Debi (1) and Biswa- 
nath Prasad v. Chandra Narayan Chowdhury 
(2) it has been held that the mortgage-deed 
is invalid as being “in fraud of the Regis- 
tration Law.” The learned Subordinate 
Judge has, however, found that the general 
personal covenant to re-pay is not invalid 
aud has given a decree for the part of the 
claim that is not barred by limitation, hold- 
ing that Art: 116 of the Limitation Act is 
applicable in accordance with the ruling 
of Ameer Ali, J., in Joginee Mohun Chatterjee 
v. Bhoot Nath Ghosal (3). In appeal it is 
contended that that ruling is wrong, and 
that as the registration of the mortgage- 
deed is invalid, the document as a whole 
must be treated as unregistered, and con- 
sequently the covenant to re-pay must also 
be treated as an unregistered covenant. 
What was held by the Privy Council 
in Harendra Lal Roy Chowdhurt v. Hari 
Dasi: Debi (1) and upheld in Biswanath 
Prasad v. Chandra Narayan Chowdhury (2), 
was that “an entry intentionally made 
use of by the parties for the purpose of 
obtaining registration in a District where 
no ‘part of the property actually charged 
and intended to be charged in fact exists 
is a fraud on the Registration Law and no 
registration obtained by means thereof 
is valid." The principle which I take to 
underlie this decision is that no person 
shall be allowed to take advantage of his 
own fraud. If that principle be applied 
to the present case, the object attained 
by the fraud was the registration of the 
moitgage-deed as auch, for had the docu- 
mert been merely a covenant to re-pay, the 
Peddapur Sub-Registrar would nave bad 
jurisdiction under section 29 of the Regis- 
tration Act (Act XVI of 1908), for under 
that section parties are at liberty to choose 


(1) 23 Ind. Cas. 637; 41 C. 972; 27 M. I. T. 
80; (1914) M. W. N. 462; 16 M. L. T. 6; 18 C. W. 
N. 817; 19 C. L. J. 484; 16 Bom. L. R. 400; 12 A. 
L. J. 774: 1 L. W. 1050; 41 I. A. xro (P. C.). 

(2) 63 Ind. Cas. 770; 48 C. 509; 48 I. A. 127 

P.C ; 


C). as i 
(3) 29 C7654; 6 C, W. N. 856, 


their own piace of registration, In so far 
then as the document evidenced a mere 
covenant to re-pay there was no fraud upon 
the Registration Law, and to hold that such. 
registration was invalid would be to extend 
the principle above-mentioned soas to'de- 
prive a party of a right which he had not 
obtained by fraud es wellasoftheadvantage 
gained by his fraud. To do this appears 
to me to extend the principle to inequitable 
length and I am supported in this view 
not only bythe direct ruling of Ameer Ali,J., 
in Joginee Mohun Chatterjee v. Bhoot Nath 
Shosal (3) but also by the action of the Privy 
Council in the case reported as Biswanath 
Prasad v. Chandra Narayan Chowdhury (2), 
for that case was remitted to the Calcutta 
High Court for a decision as to whether, 


the plaintif had a valid alternative claim 


for a personal judgmeut for the mortgage- 
debt. No doubt, there was no finding 
that the claim for a personal decree was 
based upon a contract in writing registered 
but it would appear from a persual 
of the argument in the case reported as 
Mathura Prasad v. Chandra Narayan (4) 
that a period of limitation of 6 years 
was contemplated, the argument being that 
a payment of interest in 1903 would save 
limitation for the suit brought in 1908. 
Unless it was the opinion of the Court that 
the debt was secured by a registered instru- 
ment the argument would have been of no 
avail, for such a payment was not within 
three years of institution of the suit, and the 
suit would have been barred if based upon 
the personal covenant. Had that been 
the case, it appears to me improbable that 
the case would have been remitted for a 
consideration ofthe claim. Iam, therefore, 
of opinion that the decision in Joginee Mohun 
Chatterjee v. Bhoot Nath Ghosal (3) is right 
and that the registration of the personal 
covenant to re-pay is not procured by fraud 
and is consequently valid. "The other cases 
cited in Amba v. Shrinivasa Kamathi (s) 
and Ram Narayan Singh v. Adhindra Nalh 


985; 40 M. Ls 


6o Ind. Cas. 833; 25 Cw. f.. 
< L. J. 440; 23 Bom; 
e 


9; 19 A. L. J. 385; 33 C. 


4) 
48 
R. 629 (1921) M. W. N. 370; 
L. T. 413; 2 P.L. T. 397 (P. C.).. p n 

(3) 68 Ind. Cas. 754; 26 C. W. N..369; r4 d, 
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Mukerji (6) do not appear to have any 
bearing on the present case and the facts 
reported in Sham Lal v. Tehariya Lakhmi 


Chand (7) are too vague to give that case. 


any value here. 

The . second appeal is 
dismissed with costs. 

The Memo of Objections must also be 
dismissed with costs as the lower Court 
exercised its discretion in awarding a per- 
sonal rémedy aud was entitled in so doing 
to reduce the rate of interest contracted 
for in the mortgage-deed. : 

Devadoss, J.—'The plaintiff brought the 
suit as transferee of an hypothecation bond 
executed, by ‘the first defendant in favour of 
oue Seshayya impleading defendants Nos.5 
to 7, the undivided sons of Seshayy a and 
the .alienees of some portions of the hypo- 
thecation. Various contentions were raised 
by the defendants. Th: District Munsif 
of Amalapuram dismissed the suit on the 
ground that the registration of the document 
was invalid as a parcel of! land not 
belonging to the defendants Nos. 1 to 
4 was included in the document only 
for the purpose of giving jurisdiction 
to the Swb-Registrar who registered 
the document and that the claim was 
barred by limitation. On appeal the 
Subordinate Judge of Rajahmundry held 
that the document was invalid. as a mort- 
gage-deed and that the suit was not barred 
by limitation and gave a money-decree 
to the plaintiff. The defendants Nos. I, 2, 
4 and.it have preferred this second appeal. 

it is contended by Mr, Narayanamurthi 
for the appellants that the registration 
of the document was in fraud oi the Regis- 
tration Law, and that the document cannot 
be treated as a registered document for any 

purpose and, therefore, Art. rx6 of Limi- 
tation Act did not apply to the case; he 
relied upon Harendra Lal Roy Chowdhury v. 
Hari Dast Debi (I), Biswanath Prasad v. 
Chandra Narayan Chowdhury (2), Amba 
v. Shrinivasa Kamath (5) and Katka v. 
Mathura Das (8). In Harendra Lal Roy 

6 8 Ind. Cas. 932; 44 C. 388; 2x M. L. T. 12; 

2» 5 J. 107; (1017) Mw. x. 94:32 M. I J. 
' $9; 25 C. L. J. 121; a1 C. W.N. 383; 19 Bom. L. R., 
3941 44 1. A. 87 (P. C.). 

7) 58 Ind, Cas. 278; 18 A. L. J. 476; 2 U.P. 

L. R. (A) 102. 

(8) sa Ind, Cas. 220; 12 Q.C. 341. 


accordingly 


Chowdhruri v. Hari Dasi Dehi (1), the plaint- . 
iff brought the suit upon mortgage-deed 

registered in Calcutta. The defendant con- 

tended among other things that the deed 

had not been legally registered because no 

portion of the property mortgaged was 

situate in Calcutta.. It was found that, 
the only portion of the property alleged 

to be in Calcutta was described as “ 25, 

Guru Das Street." But the property 

so described was found to be non-existent. 

"Their Lordships of the Privy Council held 

“that this parcel is in fact a fictitious entry, 

and represents no property that the mort- 

gagor possessed or intended to mortgage, 

or that the mortgagee intended to form: 
part of his security. Such an entry, inten-. 
tionally made: use of by the parties for the- 
purpose of obtaining registration in a Dist-. 
rict where no part of the property actually. 
charged and inteuded to be charged in. 
fact exists, is a fraud on the Registration: 
Law, and no registration obtained by means: ' 
thereof is valid. "To hold otherwise would 
amount to saying that mortgages relating 
solely to land in other parts of the Presi- 
dency could be validly registered by the 
Sub-Registrar at Calcutta if the parties 
merely took the precaution to add as a 
last parcel, Government House, Calcutta, 
or any similar item." In Biswanath Prasad- 
v. Chandra Narayan Chowdhury (2) “ a mort- 
gage-bond for Rs. 8,000 which purported 
to mortgage a 7-anna share in a village 
in the Darbhanga District and a one kauri 
share in the Muzaffurpur District was regis- 
tered only in the Muzaffurpur District. 
The mortgagor had purchased the one 
kauri share shortly before the execution 
of the mortgage and in order that he might 
register in Muzaffurpur. He paid Rs. 50 
for the one kauri share, but there was no 
registered instrument or delivery of posses- 
sion as required by section 54 of the Transfer 
of Property Act, 1882. Their Lordships 
found that none of the parties intended 
that the one kawi share should vest-in the. 
mortgagor or pass under the mortgage." 
Viscount Finlay in delivering the judgment 
of their Lordships: "In coming to the con- 
clusion that this appeal must be dismissed, 
their Lordships’ judgment rests on the view 
that none of the parties ever intended that 
the one kauri share in Mouza Kolhua 
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Should vest in Udit (Narayan) or should 
.pass by the mortgage from him to the mort- 
gagee. This case differs toto celo from the 
. Case suggested in argument of a mere failure 
to make a good title to property dealt with 
by the instrument and which both parties 
,had intended should form part of the se- 
curity.” With regard to the contention 
“that a personal decree should be passed in 
‘favour of the plaintiff the noble Viscount 
observed: ‘‘ As regards the alternative claim 
for a personal judgment for the mortgage 
“debt, itis to be observed that no such claim 
.was made in the Courts in India. There is 
nothing in the evidence or inthe judgments 
which would enable their Lordships to deal 
with such a claim. At the same time, their 
ordsnips think it desirable in this case that 
the plaintiffs should have an opportunity 
of, bringing this ‘matter before the High 
Court. If any stich application is made, 
it will be for the High Court to “consider 
‘whether any such claim is open upon the 
present pleadings and, if not, whether any 
‘améndment raising it should be made; and, 
‘further, whether, under all the circums- 
tances‘ the | claim should be entertained at 
this stage of the proceedings. If the High 
‘Court should think it right to entér upon 
the ‘consideration of this claim, all defences 
on the ‘merits or arising otit of the lapse 
‘of time must be open: to the, defendants, 
‘and the High Court should have power to 
‘impose any terms which it thinks just and 
to deal with the costs. The- appeal, so far 
as it relates to the enforcement of the.mort- 
gage on the land, must, in their Lordships’ 
opinion, be dismissed." In that case the 
mortgage-bond was dated 27th. February 
X902; the amount of the bond was payable 
on the 7th September 1902. The suit was 
instituted on 14th September 1908. Itmay 
‘be safely assumed that the plaintiff could 
“not have expected to get-a personal | decree 
‘against the mortgagor unless Art. 116 was 
‘held applicable to the case. No doubt, the. re- 
-spondeuts were not represented before the 
Privy Council. But itis quite clear from the 
‘order of their Lordships remanding the case 
to the High Court £o enable the plaintiff to 
amend, his plaint and claim a personal decree 
that they thought that the personal remedy 
was not barred. Though their Lordships 
did. not say so in so many words in their 


judgment, it is quite apparent. what their 


„declaration, , 
extinction óf any such right or interest; 


view was from, the space’ o of their 
Lordships in the,course of the argumébt. 
With referente to the contention of the 


. appellants’ Coutisel that “in any case there 


is no reason’ why we should. not have a 
“personal decree for money.’ . 

Sir John. Edge observed: “if this was 
-merely a suit to recover money, would not 
limitation have run' and Counsel for the 
appellant. answered “no, payment of interest 
saves it." Then Lord Shaw said: That 
payment of interest was in 1903.” 

. The contention that the registration which 
is ineffectual to validate a document re- 
quired by law to be registered cannot avail 
for any other purpose seems untenable. 

Under section 17 of the Registration Act, 
.certain classes of documents . 

(1) gifts of immoveable property; . 

(2) non-testamentary instruments which 
purport or operate to create, declare, assign, 
limit. or extinguish any title or interest 
in immoveable property of over. Rs. 100 in 
value; .. 

(3). non-testamentary instruments which 
acknowledge the receipt or payment of any 
consideration on account of the creation, 
assignment, [imitation or 


leases of immoveable property from. 


(4) 


“year to year, or for any term exceeding ' 


one year or reserving a yearly rent; are 
required to be registered in order to be valid 
and if they are not registered under section 
49 of the Act, they cannot affect the im- 
moveable property comprised therein or 
shall.be received as evidence of any trans- 
action affecting ‘such porperty. 


Other documents are registrable at the 
option of the parties. Under section 28 of 
the Act the class of documents mentioned 
in section 17, sub-section (x), clauses (a), (5), 
(c) and (4) and section 1i8elduses (æ), (b) 
and (c) shall be presented for registration 
in the office of a Sub-Registrar within whose 
Sub-District the whole or some portion of 
;the property to which such document re- 
‘lates is situate. By section 29 every docu- 
ment other than those-referred to insection 
28 may be presented for registration either 
in. the office of the Sub- -Registrar in whose 
“Sub-District the document is executed, or 
in the’ office of any other Sub-Registrar at 
which all the persons executing the same 


s 


- 
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desire to. There is nothing in ihe Regis- 
tration Act, therefore, to prevent the re- 
gistration of a simple money-bond in the 
office of any Sub-Registrar at which the par- 
ties desire to have the document registered. 

A “simple mortgage usually contains a 
personal covenant to pay. In factin almost 
all-the mortgage transactions in this Presi- 
dency there is a personal covenant by the 
mortgagor to re-pay the mortgage amount 
personally. The portion of-the- document 
in which there is a transfer of specific im-. 
moveable property as security for money is 
severable from the portion in which the 
mortgagor undertakes to re-pay ‘personally 
the money advanced or to be advanced to 
him. Where a document consists of two 
or more parts, or where there are two 
or more covenants in a document; the mere 
fact that one part becomes inoperative 
or invalid by reason of non-compliance 
with or violation of the provisions of the 
Registration Act need not necessarily make 
the other parts of the document invalid 
or inoperative. Though that portion of the 
document .which by law is required 
to be registered would be invalid unless 
registered ine accordance with the rules 
governing registration of documents yet 
the’ portion ofthe document ‘optionally 
registrable would-be valid as the parties 
have consented to present it in the office of 
the Sub-Registrar by whom it is registered. 
‘Itisclear from the observation at page-517 
im 48, Calcutta 509 “[Biswanath Prasad v. 
Chandra Narayan Chowdhury (2)]the appeal, 
so far as it relates to the enfotcement of the 
mortgage on the land, must, in their -Lord- 
ships’ opinion, be dismissed" that their 
Lordships did consider the document to 
‘be a valid one so far as the claim -fòr a 
money-decree was concerned. | 

The case in Amba v. Shrinivasa Kamath 
(5) has no application to this case. - Their 
Lordships observe: ' It was not and is not 
disputed that these two deeds cannot be 
given in evidence or enforced if they have 
not been duly registered. Their Lordships 
are clearly of opinion that as the appellant 


' was not only a minor but a married woman, 


her father had ceased to be her natural 
guardian and had never been appointed 
her legal guardian, and was not, therefore, 
her assignee or representative within the 
meaning of section 3 of the Registration 


Act, 1897. He was not an executant of the 
‘said deeds or either of them; neither 
was he, within the meaning of the section 34 
of that Act, the representative, assign or 
agent duly authorised on behalf of Krishna 
Kamathi, deceased, the only executant. 
The presentation by him of these two deeds 
for registration was in direct conflict with 
‘the express provisions of this 34th section. 
The deeds were consequently never legally 
registered. The registration of them which 
was procuted was illegal, invalid and a 
nullity; and, if that be so, as in their Lord- 
ships’ opinion it must be held to be, itis 
not disputed that the deeds would be void 
and 'unenforceable." In that case there 
was no valid presentation of the document 
and not as in the present, all the parties ' 
to the document wanted to get round the 
provisions of the Registration Act by recitals 
inténdeéd to mislead the Sub-Registrar to 
do what le would not otherwise have done. 
The registration of a document by ‘false 
personation would be no registration at all, 
and the document being a fraudulent 
document beconies unenforceable against 
the party: sought to be bound by it 
‘as he never consented to the registration 
being effected by a person falsely personating 
the executant. That class of cases differs 
from the present where both parties with 
their eyes open get a document registered 
with the intention of'treating the document 
as a validly registered document, but for 
purposes of convenience or other reasons 
they violate the specific provisions of 
section 28 which requires that documents ofa 
certain class should be registered by a 
Sub-Registrar within whose Sub-District the 
whole or any portion of the property comi- 
prised in the document is situate. The 
case in Kalka v. Mathura Das (8) is of the 
Judicial Commissioner’s Court of Oudh. 
No doubt, the Judicial Commissioner held 
that where registration is invalid for ene 
purpose itis invalid for all purposes. This 
view is evidently on the assumption that 
all the covenants in a document and all 
the parts of the document form one in- 
divisible: whole. -A  mortgage-deed, as I 
have said above; contains more than one 
part and'more than one covenant. A mort- 
gagee can give up His security and sué- ön 
the personal covenant alone. He may 
choose to ste for all or any of the remedies 
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in respect of it. To read an ordinary mort- 
gage document as one indivisible whole 
is opposed to the recitals therein and the 
intention of the parties to the document. 


Mr. Lakhshmanra for the respondent 
relied upon Ram Narayan Singh v. Adhindra 
Nath M. ukerji (6). It was a case in which 
a mortgage document which by law is re- 
quired to be attested by two or more wit- 
nesses was not so attested. Their Lordships 
of the Privy Council held that the document 
could not be treated as a mortgage document 
as it ‘contravened the provisions of law 
which laid down the essentials for a valid 
mortgage-deed ; and the absence of the neces- 
sary requisite prevented the document 
teking effect as a mortgege. But it was 
treated as a simple money-bond. The 
case which is directly in pointis tle decisien 
of Mr: Justice Ameer Ali (now 9 member of 
the Judicial Committee of the Privy Council) 
reported as Joginee Mohun Chatterjee v. 
Bhoot Nath Ghosal (3). ‘The learned Judge 
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observed; “Tam.not satisfied that there was . 


any such property as No. 251-2 belonging 
to the defendant within the jurisdiction of 
the Sub- -Registrar of ‘Sealdah go as to give 
him, under section 28 of the Registration 
Act, jurisdiction to register the document. 
If I am right in that conclusion, it follows 
that the document cannot take effect as a 
mortgage-deed; but,'as it isregistered, al- 
though the suit has .been brought more 
than three years after the date of execution 
the ‘claim is not barred as-was contended 
for by the defendant’s Counsel." This deci- 
sion was long before the ruling of the Privy 
Council reported as H arendra Lal Roy Chow- 
dhurt v. Hari Dast-Debi (x) which P settled 
the law on this point, Though the learned 
Judge did not give reasons for holding that 
the document which was invalid as a moit- 
gage on account of want of jurisdiction 
of the Sub-Registrar who registered the 
document was a valid document i for purposes 
` of limitation,- yet his opinión is entitled 
to great weight, and it is in consonance 
with reason.. The *Registiation Act docs 
not prohibit the ' use of.à document es 
a` registered one ‘if, the 'provisiors of 
Section 28 of” the Act are cortravened. 
If a document is other wise. properly regis- 
fered there can, be no objection to the use 
of it as a registered one.’ I, therefore, hold 
that the plaint document. is. a tegistered 


23 
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document sọ far as the personal WE 
contained in itis concerned and, therefore, 
Art. 116, Limitation. Act, .applies.to the 
case. "The Subordinate Judge has rightly 
held that the suitis not barred by] limitation. 
The second. appeal. “fails. and is dismissed 
with costs. 

The plaintiff did. not.sue in the first i in- 
stance on the personal. covenant alofie.- He 
based his suit on the footing of a walid 
mortgage and prayed for a mortgage; -decree. 
In the circunistances, the rate of interest 
allowed to him by the lower Appellate Court 
is fair, and there is no reason to interfere 
with the discretion of the lower Appellate 
Court. ‘The Memorandum of Objections is 
dismissed with costs. 


v. 
Z. 


N. Appeal dismissed. 
X. É : : 
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PRIVY P ved 
“APPEAL FROM THE CALCUTTA Hig: Corre, 
April 19, 3923. 

Present:—1.o1d . Dunedin, Sir Join Hage 
and Mr. Ameer Ali, :., 

SURAPATI ROW AND UTE 

APPELLANTS 
versus : e 
RAM NAR AY AN MUKERJI AND “OTHERS 
—RESPONDENTS. y 
Tenancy Act (VIII. of 1885),. $a 


e 
v 


Bengal 


; 12-—Permanent tenure, itransfer of, ‘when complete. 


Under ‘section 12 of thé” Bengal ‘Tenancy Act, 
a transfer of a permanent tenure Dya registered 
document is complete as soon as "the: document 
is registered, [p. 195, col. à]. 

Hamendra Nath ^ Mukerji ` Y. Kumar” Nath 
Roj, 12°C. W. N. 478 and Krista Büllwg | Ghose 

v. visio: Lal Singhi 26.2 Sa 8 ‘ind. Be 
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SURAPATI ROY V. RAM NARAYAN MUKERJI. 
Appeals against the decrees of the 
"Calcutta High Court, dated May 
"26, 1919, modifying those . of the 
‘Subordinate Judge, Hoogly, dated “Feb- 
"rüary 28, rgry, which had affirmed the 
“decrees of the Munsif, dated’ September 
30, 1915. | 

. Mr. Beyram, for the Appellant. ` 
` Mr. Wallach, forthe Respondent.’ . 
' JUDGMENT,—These consolidated appeals 
„arise out of two suits brought by the 
plaintiff, a putniday under the Burdwan 
Estate, to recover rent from tlie defendants 
in respect of three dar-putni taluks they held 
under him. The Burdwan. Raj contains 
a large number of putni tenures, and sub- 
infeudation is recognised and largely given 
effect to in that Estate. Not only ate 
puinidars cutitled to grant sub-teuures 


Mm 


in under-tenures. 
defendants, other than defendants Nos. 3, 
14 and "r5; contended that ` although, 
originally, they held a share, in the dar- 
-uini tenure, they had, on the 25th August 
1906, conveyed their r2-annas interest to 
: one Ramtarak Bhatacharjeg/as the benami- 
dar of the defendants Nos.5, r4 and 15 
and that two years later,viz., in June 1908, 
Ramtarak had, by a registered document, 
renounced all interest in the dar-pulni in 
favour of the defendants Nos. 3, 14 and 
15 acknowledging. that they were the real 
. purchasers and that he was only their, 
furzidar. The defendants, other than 
Nos. 3, r4 and r5, accordingly urged 
that they were not liable for the rent of 
the under-tenure and were wrongly sued. 
It appears that after the execution 
'ofthe deed of sale in 1906, the plaintiffs 
have ` instituted against these ^ several 
defendants; including defendants Nos.. 3, 
X4 and 15, suits for rentin which the 
defendants, other than defendants Nos. 3, 
'X4 and 15, denied their liability on the 


-ground that.they had parted: with their - 


interest in favour of their co-defendants 
Nos. 3, 14 and 15, and that in those suits 
the Court before whom the -question came 
for trial had held that the contending defen- 


1 
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dants kad failed ta establish that the trans- 
action was bona fide and not a mere sham; 
and had declared that, notwithstanding the 
transaction of 1906, the plaintiff was en- 
titled to rent from all the defendants, and ` 
had decreed his claim accordingly. There 
were further suits between the parties ; the 
same contentions were raised bythe defen- 
‘dants, other than defendants Nos. 3, I4 
‘and 153; but the defence was disallowed: 
on the ground that the question relating’ 
to their liability was res judicata. The 
defendants, other than the defendants Nos. 
3, I4 and 15; thereupon, on the 6th July 
'1914, executed a fresh document in favour 
of their co-defendants Nos. 3, 14 and i5; 
‘by which they purported to confirm the 
transaction of 1906 and release iwthe latter's: 
favour whatever right and title they pos- 
sessed in their r2-annas share of the dar- 
putri. ] 
The present suits are brought for rest? 
partly due for a period prior to July 1914; 
‘and partly for a period thereafter. ‘The 
Munsif before whom the cases came for trial; 
held that the rent for the period anterior 
to the execution of the last document, vis., . 
‘the release of 1914, came within the terms 
'of the previous decisions and that, conse- 
quently, the matter was res judicata; but 
‘with regard to the period after the execution 
‘of the document of the óth July 1914 
he held that the transfer by the contending 
‘defendants to their co-defendants Nos. 
'3, 14 and 15 was valid, and that, therefore, 
‘they were entitled to be absolved from 
liablity for'all subsequent rent. Hé accord- 
ingly decreed the plaintiff's claim for the 
rent of this later period against defendants 
Nos. 3, 14 and 15 alone. s 
From this part of the Munsif's decree; 
the plaintiff. appealed to the Subordinaté 
Judge of Hoogly, who, on the 28th Feb- 
ruary 1917, dismissed the appeal and affirm- 
ed the decree of the Munsif. — x 
He held that the point in controversy 


..was concluded by the- decision in the case, 


of Hawiendya Nath Mukerji,v. Kumar 
-Nath Roy (x) that the deed which the con- 
tending defendant? had executed ratify- 
ing the previous transaction of sale was not 
only a “disclaimer of any subsisting right, 
f the executants, but "also 


(1) 12: W.N, 478- 
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purported to vest whatever tight or interest | 


they might, by reason of the decisions 
of Courts in the previous rent suits, be said 
to have had in the properties covered there- 
by, in the defendants Nos. 3, 14 and 15 as 
from the date- of its execution.” He held, 
further, in respect of the contention, that 
there was no consideration for this last. 
document, that it did not coneern the 
plaintiff, whether a consideration passed or 
not between the two parties to the transac- 
tion, that was a matter between them and 
them alone, and that the plaintiff himself 
had ample security in the dar-putni tenures. 
He further held that the defendants Nos. 3, 
I4 and 15-werein possession of the property. 
He accordingly, as already stated, dismissed 
the plaiiitiff’s appeal. The plaintiff not 
content with this decision, appealed to the- 
High Court of Calcutta, which reversed 
the judgment of the Subordinate Judge 
and ‘decreed the plaintiff's claim as against 


all the defendants. 


“From these ‘decrees of the High Court 
in-.the two suits, the contending defendants 
have appealed to this Board. A prelimi- 
nary objection has been taken as to the 
competency of the appeal, ou the ground, 
firstly, that the stibject-matter is below the 


, dppealable:value ; and, secondly, that the 


certificate granted by the High Court is not 
sufficient. On both points, in their Lord- 
sHips' opinion, the objection fails. The 
subject-matter in dispute relates to à re- 
curring liability and is in respect of a prop- 
erty "considerably above the appealable 
value. The certificate in the circumstances 
is quite in order. : 

The reasons upon which the learned Judges 
of the High Court have based their judg- 
ment are somewhat involved, but closely 
examined they amount. to this : that as 
it had been held in the previous suits, that 
there was no consideration and as there 
could be no transfer without the proof of 
consideration, the transaction of July 1914 
is affected by the previous’ decisions, and: 
the plaintiff was entitled to go on suing the 
defendants as he had done heretofore. There 
are certain passages.in the judgment which 
inclined their Lordships to think the learn- 
ed Jtidges did not clearly apprehend the 
legal position ef the parties in relation to. 
the provisions of section 12 of the Bengal 
Tenancy Act. They say in one place :— 
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"It cannot be disputed that if the tit'e 
is perfected by a proper deed and for con- 
sideration the former decisions cannot 'oper- 
ate as res judicata,” and then go on to 
say:—'' But there iis no consideration 
apart from the consideration of the previous 
kobala, and the question of consideration 
under the Robala is ves judicata.” 

In the case of Kristo Bulluv Ghose v. 
Kristo Lal Singh (2) a transfer. of a per- 
manant tenure, by a registered document 
was held to be copmilete~tnder section'12 
of the Bengal Tenancy "Act, as soon as 
the document was registered, and the sanie 


‘view was expressed in the case.of Hamendra 


Nath Mukerji v. Kumar Nath Roy (1), 
already referred to. Their Lordships con- 
sider that the present controversy is cover. 
ed by the latter decision. 

Their Lordships are of-opinion that the 
judgment and decrees’ of the. High Court 
should be set aside and the order of the Sub- 
ordinate Judge restored. The -appellants 
will be entitled .to their: costs here and in 
the High Court. 

And their Lordships will humbly recom- 
mend His Majesty accordingly. 


| Order accordingly: 


' Solicitors for the Appellant-:—Messrs. 
Chapman Walker and Shephard.: 

Solicitors for the Respondents :—Messrs. 
T. L. Wilson & Co. 


W., C. A. 


(2) 16 C,- 642; 8 Ind. Dec, (N. S.) 424. 
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BOMBAY HIGH COURT. 
First CIVIL., APPEAL No. 266 oF 1921. 
| November 14, 1922. 

Present :-—Mr. Justice Marten and 
Mr. Justice Fawcett. : 
BASANGOWDA VIRUPAXGOWDA AND 
'ANOTHE&—PLAINTIFFS—APPELLANTS , 

versus se, ; 

IRGOWDATI KALLANGOWDA AND 
OUHERS—DEFENDANTS—RESPONDENTS. | 
“Transfer of Property Act-(1 V of 1882), s.10- 
— Civil Procedure Code (Act V of 1908), s. 60— 
Property vetained under compromise, whether 
amounts io transfer—Restraini on` alienation, 


vali lity of—~Life-interest— Attachment under decree. 
i A Hindu widow, who ‘claimed the -widow’s - 


estate in certain property which she alleged 
belonged to her husband, was offered maintenance 
only on the ground that the property belonged 
> tothe joint family. A compromise was arrived at 
by which she was-given a restricted life-interest 
wittiout power ‘of alienation and the joint family 
was, to have the reversion. A decree-holder 
against the widow urged that the, restriction 
against alienation was void, and in the alternative. 
that the interest of the widow as it was could be 
attached in execution : | 

Held, (1) that the compromise was a family 

arrangement under which the widow was to remain 
in the ‘personal enjoyment of certdin lands for 
the term of her life, and'that it did not amount 
to a ‘transfer of property" within the meaning 
of section 10,01 the Transfer of Property Act to 
attract’ "the "provisions of that section as to 
restraints ‘on alienation; [p. 198, col. 2.] 
- (4) ‘that theinterest of the widow as it was 
was not liable ‘to attachment, asthe restriction 
on alienation prevented the widow- from : having 
a ‘disposing power” within the meaning of 
section 60 of the Civil Procedure Code. '[p..196, 
cel. 2.] 

First appeal from the decision of the 
Assistant Judge at Dharwar in Darkhast 
No. 82 of 1920; . .. 2e 0 6s (n 

Mr. Nilkant Atmaram, for the Appellants. 

Mr. R. A. Jahagirdar, for the Respond- 
ents. : 

JUDGMENT. 

Marten, J.—The question on this first 
appeal is, . whether the interest of Irawa, 
a Hindu widow, under the agreement, Ex- 
hibit 28, can be attached in execution of 
the decree against her and others in this 
suit. The learned Judge, following the 
decision of Sir Charles Sargent and M-. 
Justice Nanabhei in Diwali v. A paji Ganesh 
(1), has held it cannot be attached. The 
appellants seek to dinstinguish that decision 
because it was before the Transfer of Prop- 
erty Act came into operation in this Presi- 

( fo 3.342; 5 Ind, Dec, Qs.) 61g. 
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tros 
dency: “Alternatively, they. say it was 

Wrong. «© 5 .- ing 

Now, section 60 of the Civil Procedure 
Code states what -property is liable to at- 
tachment or sale in execution, viz., “lands 
..and, save'as hereinafter mentioned, all 
other saleable.property, belonging to the 
judgment-debtor, or. oyer which, or. the 
profits of, which, he has «à disposing power 
which he may'exercise for his own benefit, ; - 
Provided that the. following particulars 
shall not:be liable to such attachment ox 
sale, namely,..(») a right to future main- 
tenance.” > > : 

In Diwali v. Apaji Ganesh (x) which was 
also the case of a Hindu widow, it was held 
in effect that the restriction on alienation 
contained in the document of compromise 
then under consideration prevented “her. 
having a disposing power, and that conse- 
quently her interest-could not be attached. 
It was, therefore, unnecessary to consider 
whether her interest under that document 
amounted to a“ right to future maintenance” 
within the.mzaning of sub-section (7). 

In the present document of compromise, 
Exhibit 28, the restriction on alienation 
is equally, if not more, emphatic than in 
Diwali v. Apajt,Ganesh (1). It runs: 

. “I have taken for myself thespropexty 
for the period of my life time, I dione shall 
pay juti. .and I shall g0.on making vahiwat.. 
I shall not sell or mortgage or give it an 
self reducing mortgage or give it.as present 
or in any manner give it into the possession 
ofothers. IfIdoso,itwillnot.be valid..... 
After.my death, the said.minor aloneis 


owner of the said property.” 


. dn my judgment, this restriction on aliena- 
tion ‘prevents the judgment-debtor fromm 
having a ''disposing power" within the 
meaning of section 60, :and, consequently; 
if that restriction is valid, the property 
cannot be attached. * 

‘Stopping there, therefore, Iam ot opinion 
that the learned Judge was rightinfollowing 
Diwali .v. Apajt Ganesh (1). I may add. 
that this decision was followedin M unisagHi 
Naidu v. Ammani Ammal (2) where by a 
slip the word “not” hes been omitted from 
the head-note. a . i 

‘Turning next to the Fransfer of ‘Property 
Act, the appelant contends that under SECs 


(2)-.15 M, IL. je: QNSE 
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‘ tion 1o in Chapter ÍI the above restriction 
on alienation is invalid. The respondent 
relies on sectión 6 (2) which enacts that 
"gn interest im property restricted in its 
-enjoyment to the owner pérsonally cannot 
"bé transferred by him.” He also rélies on 
section 2 (d) which provides that “nothing 


in the second Chapter..shall be deémed > 


to affect any rule of Hindu... law." 

' It is stated im Shepherd and Brown's 
Commentary (7th Edition) om the Transfer 
of Property Act, at page 42: 

“Tt may in some instances be difficult 
£o mark the distinctions between holdings 
to' which this paragraph [section 6 (d)] may 
‘apply and cases falling under section IO, 
in which itis attempted to fetter the trans- 
feree's powerofalienation. Arighttofuture 
maintenance cannot be attached in exe- 
cution of a decree. And it seems, clear 
that such a right enjoyed by a Hindu widow 
‘caiinot be made the subject of a sale or other 
tiansfer by hèr, since the fight exists for 
-hér personal benefit only. Itmay be doubt- 
ed'éven whether she can effectually transfer 
Her interest im property allotted to her 
for maintenance.” 

In my opinion, it is clear that section 6 
(d) recognises that an interest in property 
may be validly created which is restricted 
in its enjoyment to the owner personally. 
The Act says the owner cannot transfer 
such an interest; but if the restriction was 
invalid, it would follow that he would be 
able to do so. Accordingly, in considering 
section: I0, one has to see that it clearly 
applies to any particular document. Have 
we, then; in the present case any property 
“ fransferred subject to a condition or limita- 
tiom absolutely restraining the transferee... 
from disposing of her interest?” Section 
5 defines “ transfer of property" as meaning: 
* am act by which a living person conveys 
property, in present or in future, to one 
or more other living persons, or to himself 
and one or moré other living persons; and 
‘to transfer property’ is to perform such 
act" 

Now, in tlie predent case, one must bear 


in mind the circumstances under which | 


‘Exhibit 28 came into operation. The widow 
was claiming a Hindu widow’s estate in all 
the lands on the allegation of a separation 
of interest. "Phe minor, on the other hánd, 
claimed that she was only entitled to maini 


+ 


“INDIAN CASES, 
BASANGOWDA VIRUPAXGOWDA ); IRGOWDATE KÁLLANGOWDA: | È 


exp 


SPEI 


téàance because the fands had remained 
joint. The compromise arrived at was 
that the widow was to have a restricted 
life-interest in certain lands, and the ‘minor 
was to take the rest of the fands and the 
reversion, in , the former Jands. Prima 


` facie, therefore, it would seem, quite natural 


to restrict the widow's power of alienation 
andso prévent the póssessión or manage- 
ment passing out of the family: ' l 
But where do we ‘find in fhis document 
a tráusfer from 4 to B? What the widow 
says is that she has taken for hersélf the 
suit property for the period of her life time; 
and the subsequent covenants by hér make 
it clear that all she is intended to have 
is an interest im the property restricted 
in its enjoyment to her self personally. 
But that is the very type of interést re- 
férred to in section 6.(4). The deed’ does 
not expressly purport to transfêr or convey 
anything. Nor does it decide the oigirial 
point iu disptite. She is to have the lands 
for a certain limited interest. Thisinsterest 
is legs than that of a Hindu widow’s estate 
which she claimed, but it is anore than’ the 
Bare right to’ midititenance’ which was’ all 
the minor was prepared to allow her. In my 
opitiion, therefore, tlieré was no stich “trans- 
fér” heré as is méritionéd in séction ro. 


Nor is this any fanciful distinction.. In 
English Law, for instaücé, there is a clear 
distinction drawn betwéen an absolute gift 
followed by an attempted restrictioh on 
alienation and a giftto aman of an 
interest determinablé on alienation, The 
distinctions between thesé two classes of 
cases are set Out.in Wace on Bankruptcy, 
pages 182 and 183, the latter class of 
interest being a valid one. The ‘learned 
author proceeds at page 183: 


“But a proviso for cesser on bankruptcy 
or alienation, without an express gift over, 
may be part of the original gift; and there 
are numerous decisions, chiefly on Wills,- 
that a gift of real or, personal estate to A. 
for life, with remainder overand a proviso 
that if A. should: attempt to. assign, éte., 
his life-intérest-should ceasé, is -réad as a 
iuutiton to A. during. hi$ life og daki 
he should attempt, to assign; and upon 
that event over, and is valid accordingly”) 
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' Similarly, in In ve Detmoid, Detmold v. 
Detmold (3), Mr. Justice North at page 588 
said:— 

“It is said that a gift over ofa man’s own 
property in the event of his bankruptcy 
is void, and no doubt that is so. But it 
has been held that a gift over in the event 
of .a voluntary assignment by him is valid. 
This was established by Brooke v. Pearson 
(4) ‘and Knight v. Browne (5) and T think 
the principle of those decisions applies 
to an involuntary alienation by operation 
of law in favour, of a particular creditor.” 

Or, again, in the Transfer of Property 
Act itself we find in sections 12 and 31 
instances of invalid and valid limitations 
on a transfer of a particular interest. Tonly 
quote these instances to show that section 
IO cannot be taken merely by ‘itself, but 
must be construed strictly, and that it must 
not be used to defeat well-recognised pro- 

. visions. In the present case I am dealing 
with a Hindu widow, and it seems to me 
that the restrictions placed upon her powers 
in the present case were very natural 
ones. 
^ In Kuldip’ Singh v. Khetrani Koer (6) 
there was a compromise of dispute between 
a Hindu widow and other members of the 
joint family. Under the compromise she 
was given possession for her life on account 
of maintenance. of her husband's share 
in the property, and then folfowed a clause 
which I construe, as a restriction on aliena- 
" fion: It provided that if the widow took 
be null and void, ‘It further provided that 
both .parties might execute. a document, 
but any document not consented to by both 
parties should be null and’ void. Subse: 
. quently, the lady alone executed" a "lease 
for eléven. years, and it was claimed thet 
the execution of that lease was:a breach 
of the covenant. The Court of first instance 
held that the covenant was invalid, but 
on appeal this décision was set aside, and 


(3) (1889) 4o Ch. D. 585; 58 IL. J. Ct 
61 L. T. 21; 37 W. R. 442. I. t 495; 
(1859) 27 Beav. x81; 5 Jur. EN. S.) 781; 
715) 89) 4 WI 79; 122 R. R. 364. 
(5) (1861) 9 ; Ry 515; 17 Jur. (Ne s.) 8 
4 Ln T. 2061 30 L. J. Ch. 649. OR UM A 
(6)' 25 C. 869; 2 C. w N. 463; 73 Ind, Dec; 


(N. S.) 567.. 


the judgmentof the High Court proceeded: 
(page 871) 

“We are unable to follow the reasoning 
upon which he (the Judge) comes to that 
conclusion. Admittedly, there is .nothing 
in any Statute Law which renders such a 
provision inoperative. Sections ro and 15 
of the Transfer of Property Act have no 
application here; and we are unable to see 
any principle underlying those sections 
which can be applied to the present case, Or 
that there was any sort of absence of equity 
in an arrangement of this kind. This was 
a settlement of a dispute, and effect should 
be given, as far as possible, to every portion 
of it. Itis not at all an unreasonable pro- 
vision that reversioners giving up their 
claim and allowing a Hindu widow to remain 
in possession of their property should wish 
to retain supervision over it and to prevent 
any acts on her part which might cause 
injury to their reversionary rights. A pro- 
vision of this. kind is not only not contrary 
to law, but is one ‘which might reasonably 
be made in common prudence by rever- 
sioncrs. There being admittedly nothing in 
law to show that this covenant is illegal, 
effect must be given to it.” 

Jt was contended before us that the cove- 
nant in that case did not amount to a re3- 
triction on alienation, but, in my opinion, 
that argument is erroneous, 

The distinction between a compromise 
and an ‘alienation or transfer is further 
exemplified by Lord Moulton in Riran Bibi, 
v. Sohan Bibi (7), to which my learned: 
brother has drawn my attention. 

In the result, therefore, I am of opin ion 


that Exhibit 28 was a compromise under, 


which the widow was to remain in the per- 


sonal enjoyment of certain lands for the: 


term of her life, and that it did not amourt 
toa“ transfer of property " within the mean- 
ing'of section ro ef the Transfer of Property 


Act. 
In that view of the case, 


D 


itis unnecessary. - 


for me to consider whether the compromise’ 


is not also protected by section 2 (d) of the: 
Transfer of Property “Act, which provides 
that nothing in the second Chapter. of the 
Act is to be deemed to affect any fle of. 


(7) 24 Ind. Cas. 309; 18 C. W, N. 929; 27 M; 
E. J- 149; 1 In W. 648. {Œ C). 


Vol. 73) wee * 


INDIAN CASES. : 


1957 


b4 


“ BASANGOWDA: VIRUPAXGOWDA Y, IRGOWDATI KALLANGOWDA, 


Hindu Law. Nor need I consider whether 
the document is merely a right to future 
maintenance within the meaning of section 60 


(1) of the Civil Procedure Code or whether, ` 


as indicated in Govinda Pillay v. Meenatchi 
Achi (8), what the widow acquired was a 
right not to maintenance kut to certain 
property or rather the usufruct of that 
property. In this latter case the property 
attached consisted of standing crops only 
aud not of an interest in future as well as 
present income as in the present case. So, 
too, Sunder Bibi v. Rajinder Narain Singh 
(9) depends ou the effect of section 6o (1. 

Another authority cited to. us is Gulab 
Kuar v. Bansidhar (10) where Mr. Justice 
Knox held that the interest of a widow 
in certain lands assigned to her in lieu of 
her maintenance allowance could uot be 
attached. But on appeal in. Bansidhar v. 
Gulab Kuar (11) the point was left open 
(sec page 449), as it was held that no 
appeal lay. oa 

In my judgment, therefore, on the true 
construction of the particular document 
we have to deal with, viz., Exhibit 28, there 


is nothing in the Transfer of Property Act. 


or otherwise which invalidates the restric- 
tion on alienation. Consequently, in my 
opinion, the decision of the learned, Judge 
was right and this appeal ought to be dis- 
missed with costs. : 


Fawcett, J.—In this appeal two points 


have been urged:— 

(r) Thet defendant No. 2. had a power 
of disposal over the usufructuary interest 
of the lands, within the meaning of section 
60, Civil Procedure Code, and that Diwali 


v. Apaji Ganesh (1) docs not apply, or, in. 


any case, was wrongly decided; . 
(2) that the case does not fall under 
clause (1) of section 60, vig., a right to future 
maintenance. 7 . 
As to (1) it is urged that the restrictions 
agaitist alienation in Exhibit 28 are void 
under section 10 of the Transfer of Property 
Act, and that this section applies (notwith- 


(8) 
493: (1911) 2 M. W. N. 563. 
(9) 63 Ind. Cas. 181; 19 A. L. J. 648; 3 U. P. 
L. R. (A) 109;. 43. A. 617. 
15 A. 371; A. W. N. (1893) 149; 7 Ind: 
6 


. 


13 Ind. Cas, 152;32 M. L. J. 20.5 10 M. In T. , at SLT n (1912) M. W. N. 16: 9 A. Le J- 40; 16 


standing the last paragraph of section 2 of 
the Act) because there is no rule of Hindu 
Law against a widow alienating her life 
interest, as"igindeed recognised by Sargent, 
C. J., in Diwali v. Apaji Ganesh (1) where 
he says a Hindu widow’s estate has long, 
been held to be transferable. 2 
In my opinion, the answer to this is, 
that Exhibit 28 ts not a ‘transfer’ of property’ 


‘as defined in section 5 of the Act, so as to 


fall under section 10, but is a compromise 
or family arrangement to which the Courts 
should give effect, notwithstanding that a. 
party may thereunder receive a less interest 
than he or she would ordinarily have under 


Hindu Law. 


The basis of defendant No. 2’s title under. 
Exhibit 28 is not a conveyance by a person 
having an admittedly good title to convey, 
but a compromise of conflicting claims. 
The distinction is pointed out by Lord’ 
‘Moulton in Hiran Bibi v. Sohan ‘Bibi’ 
(7) where the compromise was held’ 
not to be an alienation but a family settle-'" 
ment, inwhicheach party tooka share of 
the family property by virtue of independent 
title which was to that extent and by way 
of compromise admitted by the other pa:-; 
ties. . Ei 

As instances where the Privy Council’ 
have recognised the validity of such conv' 
promises, in spite of their deviating from 
the strict rights of the parties, T may refer, 
to Khunni Lal v. Gobind Krishna Narain * 
(12), where the High Court wrongly held 


there was an alienation; Lekhraj Kaarear v. 


Harpal Singh (13), where there was a 
change of the impartible character of thc 
estate; Brijraj Singh v. Sheodan Singh A14), 
where the compromise was upheld though ` 
there was au unequal partition. among 


[LU 4 


(12) ro Ind. Cas. 477; 33 4.356 at pp. 365; 
367; 15 C. W. N. 545; 8 A. L. J. 5523; 13 C.L. J 


. 575; 13 Bom. L. R. 427; -10 M-L. T. 25; (r9rri) ; 


TM. W. N.432; 21 M. L. J.645; 381. 4.87 (P. C.). 
(13) 13 Ind. Cas. 269; 34 A, 65 at pp. 72,.71; . 


C. W. N. 217; 15 C. Ie. J. 72; 14 Bom. Ia R. 33; 
23 M. L. J. 11 39 I. A. 10 (P. €). g 
(14) ro Ind, Cas. $26; 35 A. 337 at pp. 347, 


| g48; 17 C. W.N. 949; (2013) M. W. N. 515; 11 A, 


JY. 698; 14 M. L. T. 11; 18 C. T. J. 57; 15 Bom. T 
uy Gea 25M, L. J. 188; 401; A. 161 (P. C.). js 


^. sought-to attach. 
-landse © 


631s- 


P. 9244 c xét "ME 4 
- (189) GBH.CRAAG I.) | 


#09. st 
SHÉR'ALP).KALANDAR ERANG -— `% ` 
three sons; and. Kanhai Lal-v. Brij Lal (x8) 


- where the compromise was ‘upheld, though: 


> Maibibi (18).- 
*, n Bherefore,.I 


“a Hindu widow. 


. ield. that defendant 


“the: last” male owner deptived! hiniself of 

his. right fo claim as a reversioner against 
a ` M 

7^ - ‘The-Courtslean in'favour of such family 

arrangements [Halsbury's Laws lof England, 


Volume XIV, Art. 1230, page' 5346; Chabildas 


_ |: S, Ramdas (16)and Ramdasv; Chabildas(17).] 


As long ago: as 1869; this Cout acted of 
the. same principlé:. see Abubekar v. 
Mu ré, I agree with rity learned brother 
“that section 10 of the Transfer of Property’ 
“Act does not apply to the ase: cf. Kuldip . 
“Singh v. Khetrani.Koer (6. | - E 
_-Ehe settlement was.a. reasonable: one. 

‘The minor. had. reversioriaty: tights: under 
Exhibit 28, ànd it was proper to restrict 
‘the. widow froi alienating: of parting with . 
possessioit, which might entaillitigation after . 
her -dedth.: Nor has the widow herself’ 


"objected to this restriction, Oñ the contrary, 


she telies on.it im let opposition to’ the 
Barat ne 

think, therefore, the lower: Court-rightly. 
Nov Z bad nó power 


of. disposal over the usufructuagy interest of 


` the lands. At most, all that she can disposé 


ofis actual usufructin hand (e.g, a-standing 
Crop}, and. she a8" no? power tg "dispose 
of future. ustifruct, Which would, ir effect 
be a-disposal of the corpus of the propeity. 
Consequently, she has ho, disposing ‘power 
over the lands sought to be.attached, or the 
futute profits thereof Whishit' is impliedly 
by. the attachinent of tha” 


I think. also that the'reasohihg in, thi 
periültimate paragraph. nf: the jidgrment i 
Diwali v. Apaji Ganesh (I) applies: exactly 
to this case, and .should be followed 
That case was also one of a compromise. 


" "d us" 
ash. 47 Indi Cus. 267; 40 A. 487 aë p. age 
22 CW? Ns oz45 8 Ei Win ard: i É E 1 
26 3 Ei W: Nr 
Re 10495 481-AVirB' (P.C... - " 
(16) 3 Ind. Cas: 2573-22 Bom: LR), 666 at p.^ 
(7) a Ted Gik, 7545 12, Bort, o Rar d 


[ 
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-by 


Tt is unnecessary to go inta the: question 


Whiéther the intetest sought to be attached 3 


is ‘a tight to future maintenance’ withifi the 
meaning of section 60 (n). . : of 

- I concur, therefore, that the appeal should 
be dismissed with costs. x ao 


N: E. 4| Appeal dismissed. ` 


: 
; is 

u 

í 


t 


` PÉSHAWAR JUDICIAL COMMIS- 
.  . SIONER’S COURT. |... : 
Civit Revisron NO. 109 OF 1922. 
|. q February i4, 1923. ^ +: 
Present — Mr. Pipon, J. €: ^ .. 
‘SHER ALI—DEFENDANT—-.: °° 
! ‘ PETITIONER : 
iz versus i | 
, KALANDAR KHAN-—PEAINTIFE—. 
E RESPONDENT. V E n 
Punjab Pre-emption, Act. (II of 1905), s. 3 (2), 
3)-2 Towh-- Rural arba included within, MWnici- 
jálity, whether town—:Pyesumption— Bhawamart 
village; whether part of Peshawar Town. . s 
, An adminstrative act including a rural area: 
within thelimits of'a Municipality does: not neces- 
satily operate to  déstroy the pre-existing 
cláracter of the area “and such administrative 
action is not in itself sufficient to make theárea 
so included a sub-division of a town fot the-pür- 
poses of pre-emption. [p. 201, col 2.] 

At the same time, the inclusion of a rural area 
within thé Municipal limitsofa town is strong 
evidence of the ‘urban’ character of that: dred: 
[p.201, col. 2.]. | 


‘Any portion of an agricultural village may Tosé 


tat 


of this nature id'to'be-regardéd as à sSub-divisioit. 


ofaitownforpurposes of pre-emption. [p:20r,-col. . 


N 
i 


“Umar Bakhshv. Abdul Karim, 70 P.R, 1898, 
Abdulla v. Punnu Ram, 42 P. R. 1906; 85 P. E. 
R. 1907; 79 P. W. R. 1906 and Allah Ditia v. 
Muhammad Nazir, 7 Ind. Cas. 716; 84 P.R, 1910, 
102 P. W.R, 1910, relied on. e 

The village of Bhanamari is a sub-division 
of the town of Peshawar for the purposes of thé 
Punjab Pre-emption Act. [p. 202, col. 2.) 


' Petition for revision,of.the ordet-of the — 


Divisional Judge, Pcsliawar, dated the -15tli- 
March 1922, femanding the czse°,to fle 
Court of. the Munsif, . First. Class,’ fór;.ie- 
admission and decision on the merits.: 77 
“Mr JG Vaghan, £0? the Petitioner,- > 
“Mr, Aurangzeb Khan, for the Respondet, 


. 
5 g 


‘its character as süch and bécoine, by the .foióe - 
‘of circumstances, a Suburb of a town, aŭd a suburb 
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SHER ALI 7, KALANDAR KEAN. 
` . JUDGMENT. —This suit is ong. for pre- 
emption of a house in Bhanamari. ‘The 
.Qüestion which I-have taken up on the re- 
Yisional side is an important question, of 
law or custom within the meaning of sec- 
tion 84 (1) (b) of the North-West Frontier 
'Tovince Law and Justice Regulation is 
Whether a house in Bhanamari,is urban 
immoveable property within the .meaning 
of section 3 (3) of . Act TI of 1905 or village 
ithmoveable property. within the meaning 
of section 3 (2) of the same, or, in other words 
whether Bhanamari is. part-of a town «or is 
á Village. Ithas been. held by the Divisional 
Court. that Bhanamari i is a sub- division of 
' the town of Peshawar. mo 
Under gub- section (3) of section 3 of both 
the Pie-emption Acts of 1905. and 1613 (the 
former of-which only isin force in the N orth- 
West Frontier. Province) a specified place 
shall be deemed a town (4) if so declared, by. 
the Local Government by notification in 
thé Official Gazette, or. (b) if so found by the 
Cotirts. No places have been notified as 
fowns for the purposes of the Pre-emption 
Act by the Local Government of the North- 
West Frontier Province. We have to scc, 
therefore; whether Bhanamari has elreedy 
been found to be a town by the Courts of 
this Province or if there is evidence in the 
present case for a finding of tnis nature. 
There is-already a ruling in existence of the 
Chief Courtof'the Punjab relating to Bhana- 
mari in the case of Ghulam Mohd. v. Moh- 
kamad Din decided om the x2th of June 
1896. At the time when that suit wes decid- 
ed pretemption was governed by the Pun- 
jab Laws Act. Section rr of that Act laid 
down that the right of pre-emption shall 
not bé presumed to exist in any town or 
city 'or in any sub- division thereof. but may 
be. shown, to-exist therein, Section 12 of 
the same Act laid down that the right of 
pre-emption ima village belongs. to" certain 
categories of persons in the absence of. a 
cüEtónr to the-contráry. The ónus of prov- 
ing that pre- emption existedin a town lay 
upon the person alleging. it. Im the case 
deblt with -by thesChief Court the ‘question 
. ato whether pre-emption exist din Bhénd- 
rati in ré$péct ‘ofa serai wis pit, in issue. 
When:the question came "before the: Chief 
Court ox the. z3th of December 1894» and 
wiien'd rematid was ordered: for further i in- 
gul? the learned- Judge témarked, ^ rhe 
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question is eae, Otte ‘faving teference to 
the merits of the-case.- By section 1r of 
‘the PunjabLaws Act, IV of 1872, the claim- 
ant for pre-emption of property ‘situated 
in à town has to prove the existence 0f the 
tight and to show by what persons and un- 
der what cireumstances itis exerciscable by 
local custom." Inother words; it was cleat- 
ly held, and this position was - maintained 
throughout the judgment; that. Bhanamari 
was a town for the purposes: -of pre-emp- 
tion. Ifit was a village and not a town 
section 12 and not section Ix of the Pun- 
jab Laws Act would have been applicable. 
The finding in that case amounts, dn my 
opinion, to aclear declaration that Bhané- 
mari: was a town and that pre-emption in 
it was governed by the rules tug to 
pre-emption'in towns. 

Itis open, however;to ‘parties in the re-, 
sent case to show that Bhanamari should, 
nevertheless, be found to be. a. village for 
the purposes: of pre-emptionby the’ „present 
Court; At the same time, the onus will lie 
very heavily upon the person who asserts 
that Bhanamari is a village forthe purposes 
of pre-emption. I am unable to see that 
this onus has been in any way discharged: 
Bhanamari has been included within the 
limits: of the Municipality of Peshawar, It 
igno doubt true thatan administrative act 
including an area within the limits of a 
Municipality does not necessarily operate 
to destroy. thepre-existing character of the 
area and that:such an administrative action 
is not in itself sufficieñt tó meke tlie area 
so includéd a sub-divis on of a town for 
the purposes of pre-emption. At the same 
time the inclusion of an area in Municipal 
limits is strong evidence of the urban cha- ` 
racter of that atea. There are many rulings 
of the, Chief Court of the Punjab to the, 
effect that any portion of an agricultural 
village may lose: its character es such and 


Become; by the force, of Circumstances, a 


suburb of a town, and that a suburb of this 
nature is to be regarded, as a sub-division of 
a town, Abdulla y. Punnu Ram (x), Umar 
Bakhsh v. Abdul Karim (2) and Allah ` Ditía 


nee ge R. 1906; 85 P. L. R. 1907; *9 P, ud 
Gr To P. R 1898, 3 
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PASUMARTI BHAGAVANULU V. BOLLAN SEETHARAHASWAMI, - 


v. Muhammad Nazir (3) are authorities for 
‘this view. It may be said that the present 
vase is peculiar in that Bhanamari is not an 
otitgrowth of Peshawar City but undoubted- 
ly hadin the first ingfgnce, an independ- 
ent existence as a ‘purely agricultural 
‘settlement. It was originally founded as 
in ordinary agricultural village by 


an 
settlers of the  Orakzai tribe, the main 
part of. which is domiciled across the 
administrative border. There is also, 


however, not the least doubt that so far as 
regards the site occupied by its buildings 
Bhanamari has lost its character in this 
respect and that itis in actual fact a suburb 
of Peshawar City. Itis shown that it con- 
tains at least one industrial factory. It 
has ‘been classed, though comparatively 
recently, for the purposes of appointment 
of members of the Municipal Committee 
as a sub-division of the City returning spe- 
cial members of its own. The learned 
Counsel for the petitioner in the! present 
case has pointed to the fact that the Revenue 
Records of the Settlement of 1870 and of 
1895 record in Bhanamari the: ordinary 
customs prevalent in agricultural villages, 
that it is asseSsed to revenue and that it 
has two Lambardars responsible for the 
collection of revenue. This argument 
does not appear to me very material. It 
is perfectly easy to conceive that the ag- 


ricultural land of Bhenamari may still be: 


village agriculturel land and there is no- 
thing incompatible with the management 
of such land on the system in force in other 
agricultural villages with the recognition of 
the Bhanamari buildings as a portion of 
Péshawar City. Indeed, the definition 
given in the Actsof urbanimmoveable prop- 
érty in any case excludes agricultural land. 
Further, I observe that both in the Records 
of 1870 and of 1895 Settlement it was noted 
that the land owners of Bhanamari were 
livingin various quarters of Peshawar City, 
The connection, therefore, betweeri the resi- 
dential portion of -Bhanamari and the main 
City of Peshawar was extremely close ag 
far back as 1870. It lies right up against 


the walls of the original City of Peshawar.- 


There is no agricultural. land intervening 
between it andthe mainCity. Itis separated 


(3) 7 


ind. Cas, 716; 84 P. R. ' 1910: 102 
P. W. R. | 


I910. 2 ks " 
$ ^ -4 
i 


only by a main road and that. portion 
ofit which fronts the road is indistinguish- 
able in character from the bazars 
and commercial buildings found in Peshawar 
City itself, There appear to me, there- 
fore, overwhelming grounds for holding that 
Bhanamari has become a portion o1 the town 
of Peshawar exactly in the same manner as 
suburbs of large Cities have grown up in 
cases dealt with by the Chief Court of the 
Punjab and in which such suburbs have 
been held to be sub-divisions of the towir 
itself. i 
I have already mentioned that we have 
in existence a finding of the Chief Court of 
the Punjab to the effect that the inhabited | 


site of Bhanamari is a town. I can see 


nothing to rebut the presumption raised 
by this ruling and I consider that, apart 
from it, there is clear evidence to show that 
Bhanamar is, except as regards its agri- 
culturalland, a portion and a sub-division 
of the town of Peshawar. Iconcur, tnere- 
fore, with the finding of the Divisional Court 
and dismiss this application for revision 


with costs. 
Z. X. Application dismissed. 


MADRAS HIGH COURT. 
Crvi REVISION PETITION No. 49 OF 
1020. ` i 
December 15, 1922. 
Present :—Mr. Justice Spencer. A 
PASUMARTI BHAGAVANULU AND 
: OTHERS— PETITIONERS : 


versus . 
BOLLAN SEETHARAMASWAMI AND 
OTBERS— RESPONDENTS. 
Civil Procedure Code (Act V-of 1908), Sch. IT, 


paya. 1— Arbitration" AU partes interested, 


aries who have failed to appear, whether necessary , _ 
parties to reference. j 

From the mere fact that a certain party to a case 
does not put in an appearance and the case proceeds - 
ex pavte so far as he is conaerned, it cannot be, 
assumed that he is not an interested party. 
within the meaning of paragraph r of Schedule II. 
to the Civil Procedure Code. 

Polita Pavana Panda v. Narasinga Panda, 51 
Ind. Cas. 155; 42 M. 632; 36M. L. J. 538 and 
Laduram Nathmull v. Nandalal Karuri, 55 Ind.. 
Cas. 747; 47 C. 5551.31. C.l. J. r50, relied. upon. _ 


St 
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7" PASUMARTI BHAGAVANULU UV. BOLLAN SEETHARAMASWAMT, 


Petition, under section’ 115 of Act V of 

' 1908, praying the High Court to revise 

: the decree, dated the roth October 19109, 

‘of the Court of the Temporary Subordinate 

judge at Ellore, in Original Suit No: 6 cf 

1919 (Original Suit No.58 of 1918 on the 
file of the Sub-Court, Ellore.) A 

Mr. P. Narayanamurü, for the Peti- 
tioner. d 

Mr. P. Somasundaram, fot the Respond- 
ents: 

JUDGMENT.—The suit concerned in this 
Civil Revision Petition was instituted by 
a reversioner claiming the rights as an adopt- 
ed son to have his title declared to certain 


properties in Schedules A, B ard C and- 


to recover possession of them from the per- 
son to whom the last male owner's wife and 


trial of the suit there were two references to 
arbitration under Schedule II, para. 1, Civil 
Procedure Code. The first was on 22nd 
August 1919 by plaintiff and defendants 
Nos. 6 to 8 who were interested in B 
Schedule properties. The second rexerence 
was on 29th August 1919 by plaintiffs and 
defendants Nos. 1, 3 and 4 who were 
interested in A Schedule propcrtics. 
It is now urged as the sole ground of revi- 
sion:by defendants Nos. 6 to 8 that the entire 
reference to arbitration and the arbitrator’s 
award are invalid because defendants Nos, 2 
and 5 did not joinin the reference. Second 


defendant is the brother of first de- 
fendant and 5th defendant is the 
undivided’ son of 2nd defendant. They 


had 'nointerestin the B Schedule properties 


over which the plaintiff and these petitioners . 
were disputing. But there was a common: 


issue between the plaintiff and all the de- 
fendants as to plaintiff's adoption. 

Under section 506 of the Civil Procedure 
Code of 1882 it was necessary that all parties 
to a suit should join in a reference to ar- 
bitration.. In Pitam Mal v. Sadiq Ali (x) 
“all: the parties to a suit” was interpreted 
as meaning all the parties interested, and 
in the present Code it was so expressed. 

Here the defendants Nos. 2 and 5 were ex 
parte throughout and were exonerated on 
Ist September, that is, seven days before 
the arhitrator submitted his awerd. From 
the mere fact that they did not put in an 


(1) 24 A. 229; A. W, N.-(r902) x9. 


` Nallanull v. 


appearance and the case proceeded ex parte 
so far as they were concerned, it-cannot 
be assumed that they were not interested 
partics [vide Polita* Pavana Panda v. 
Narasinga Panda (2) and Laduxam- 
Nandalal Karuri  (3)]. 
Itis more material that defendants Nos. 7, 
3 and 4 in theii written statement 
asserted that defendants Nos. 2 and 
5 hadno interest in the A Schedule prop- 
erties-and it has never been suggested t1 at 
they had an interest in the B Schedule 
properties. After they were exonerated 
they had, no furtier interest in the 


suit, even if they had an interest 
before. .In  Haswa v. Mahbub (4 
it was held by the Allahabad High 


"Court that it was essential that ali parties 
mother had alienated them. During the, 


who wereintercsted at the time of the reference 
to arbitration should join and that otherwise 
tne reference and the award would be in- 


valid. There is no finding wnether tbe de- 


fendants Nos. 2 and 5.were interested at the 
time of either. of the two references and 
if nec.ssary I should call for a finding from 
the Subordinate Judge on this point. But 
I hold thát, in any case, itis not open to the 
defendants Nos. 6 to 8to ask this Court to 
proceed under section 115, Civil Procedure 
Code. They did not raise this objection 
in' their memo. of objections to the 
award presented in the lower Court, and 
they have failed to show that defendants 
Nos. 2 and 5 are necessary partics to the 
suit between the plaintiff and themselves? 
I, tnerefore, dismiss the Civil Revision 
Petition with costs. , 


V. N. V. Petition dismissed. 
(2) 51 Ind. Cas. 155; 42 M. 632] 36 M. L. J. 838. 


(3) 55 Ind. Cas. 747; 47 C. 555 ;31 C. I. J. 150; 
(4) 10 Ind. Cas. 550; 8 A. IL. J. 644. Jets 
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Dx vjckpÜemeATMa" Quan. cud uunc RUN que 
GANPATI SHANKRAPPA HEGDE J. KRISHNAPBA SHIVRAM HÉGDER. ^ 


.'v .. »BOMBAY HIGH COURT. — > ` was decided in Krishna v. Paramshri, (1) 
“APPEAL, FROM APPELLATE DECREE No. 271 ` that à Hindu widow can niake a valid. 
T ‘OF 1022. = ^ ‘gift of her only son in adoption. Mr. | 

-+ February 15, 1923. Justice Ranade giving judgment said: “Now ^ 


- Present :—SitNorthan Macleod, Kt., Chief that the recent decisions have established 


7 Justice, and Mr. Justicé Crump. ` the fact that the gift of an only son is not 
S -GANPATI SHANKRAPPA HEGDE’ | blamable, the implied defect ceases’ to be 


. AND OTHERSDEFENDANTS Nos, 2.fo 5 operative, and no restriction can be placed 
bo Uo — APPELLANTS P . . On the widow's power to make a valid gift 
versus ` a ....° of an only son." . A 
KRISHNAPPA SHIVRAM HEGDE The next question 1s, of what property?’ 
PLAINTIFF— RESPONDENT. > should possession have been decreed to the 


| P" Porc . plaintiff. The Trial Court held on issue 
Hindu Law-— Adoption —Gif! of only son im 4 (5) that certain properties only out of 
bsc Tia dum M b Hun those claimed belonged to the estate of 
Hons aes . i . . Shivram Hegde, The Appellate Court 
A Hindu widów, can make a valid gift of her directed; that the plaintiff should recover 
c órily Sox inr adoption. [p: 204, col, 2.] Bom, L, from defendants Nos. 2, 3.and 4 the lands 
v Krishna v. Pavamshri; 25 B: say; 3 Bom Te in, suit without consideting whether. the 
RD ks fe eaking, as.soon as a Hindu widow decision of the Triail Court was erroneous. 
fakes à bóy in adoption, all alienations made ‘The respondent; however, does not dispute 
"b Her Become ineffective against the adepi the finding of the Trial Court on issue 706). 
‘dd sèn, s p necessity. In the case of a Therefore; the decretalordef must make it 
-pere however, by the widow, it is good clear that it is only the lands found to have 
{til tHe’ adopted son chooses to contest belonged to Shivram Hegde by the. Trial 
it. Hé may be Mp =. take banban nie Court according to its finding on issue 7(b) 
ede and, ie io contest the lease that he is. Which could be recovered ftom defendants 
entitled to mesne profits inadditionto the rent. Nos. 2, 3 and 4, and that the plaintiff is 
‘Tp. .264, col. 2.] MONEDA TNAM entitled to possession óf all lands in.suit 
.Second appeal agdinst thé decision of except S. Nos. 46 and 247 and such por- 
the Distfict Judge, Kanara, in Appéal tions of S. Nos. 243, 244, 245, and 249 as 
"Nó, 47 0f X921. . sal et i ae have been held by the Subordinate Judge 
^ Mi G, N. Thakur (with him Mt. G. P. not to belong to the deceased Shivram- 
e Murdeshway), for the Appellants. ; | gauda. ] 
: Mr, S. S. Patkar, for the Respondent. ‘The appellants objected to the order 
= Hitiff sued-for pos- that mesne profits should be Tecovéred 
ee ta ea Quis fie des from the date of the adoption until delivery 
feiidarits’ after caticellation of the alienations Of Possession. Strictly speaking, as soóii 
made with respect to the same. by the de- ^93, tlie plaintif. was adopted, all the alien- 
jendiat No.t'slather, Paramaya bin Subbaya ‘tions of the estate made by the widoiw 
fesde, during her minority. 'The property would become inéffectivé against him ün- 
Ld de dto one Shivram Hegde who died less it could be shown that they were tade 
-> a widow, defendant No. r, and no ‘of necessity. It seems that in the ‘Trial 
ota a Min uU August 1 919 the widow  Courtit was suggested that there wás le: 
son. ds leintiff. The first question. gàl necessity for these alienations, but the 
Keep the adit was, whether the adoption Judge has found that there is no satisfac- 
had, as a matter: of fact, taken place, tory. evidence to show that the aliénations 
th t had been found against the plaintiff Werte, for justifying legal necessity. We 
b t the lower Court held the adoption had take that as meaning that there was really 
uen place. Then it was alleged that 2° evidence at a Il. of necessity. If that 
the adoption of the plaintiff was illegal as Were not so, then, as the Appellate Judge 
he was the only son, and so could not be has not considered the question of necessity, 
givens in adoption by a widow, his father "T teas 
at that time being dead. However, it ( 25 B.537$3-Bom, D, R. 73. 7 
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FIRM HIRA NANB-MURLI DHAR v. FIRM GURMUEH RAT-RADHA KISBEN.. 


it might have beer necessary to remand the ` 


case to that Court for decision of that 
question of fact. We do not. believe. out: 

selves that there was any evidence of ne~ 
cessity, otherwise it would have been cons. 
sidered by the Trial Court, and the fact 
that the Appellate Court makes no mention 
of the question of necessity would show that 
the question was never really coutested 
before the District Judge. But it might 
have been said that the lease was good 
until the adopted son chose to contest it. 

' He might be willing to. take advantage 
of ihe “lease and receive rent under it. It 
would only be when he decided to contest 
the lease that the defendants would be lia- 
ble to pay mesne profits i in addition to the 
rent. "Therefore, the inquiry as to tesne 
profits must commence from the date of, 
the suit and not from the date of the adop 

tion. 

-As the appellants were entitled to come 
to -Court owing to the fact that the Dis- 
trict Judge had awarded to the plaintiff all 
the lands in suit, and they ought to haye 
succeeded ‘to a small extent with regard 
to mesne profits, each. party should bear 
his own costs-of the appeal, The decree 
will, be amended “in accordance , with the 
judgment. 

“The “cross-objections are. dismissed. with 
costs. £c 

N. H. Cross-objections dismissed. 


. amopa: jon couRr..” 
E REVISION No, ‘IE OF 1922; 
€ February’ zo, : 1023. m 
T . Preseni - ‘Mr, Justice] Moti Sagari 5 
T HE | FIRM HIRA -NAND:-MURLI-DHAR, 
E MURET DHAR==PLAINTIPE=: | 
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. . Civil Procedure Gode (Act Y of A Y. zo 
Sale of. tale. and  geseplipee Dj ang 
payimgnt— Trying. on Business" A p rd 


Cause OF vello 


MY: 


ace id aa 


Where proposal and acceptance are made by 
means of letters, the contract must be deemed 
to have been made at the place where the letter 
of acceptance is posted. 

Defendants, carrying on business at Calcutta, 
sold goods to plaintifis who carried om: business 
at Amritsar, 
selves at Amritsar, and endorsed the Railway re- 
ceipt in favour of a Bank at Amritsar, instructing 
the latter to realise the price of the goods from thé 
plaintiffs before handing over the Railway receipt 
to them and endorsing it in their favour. Plaintiffs 
sued defendants to recover damages for monis 
livery of some of the goods and the suit was institut- 
ed at Amritsar. It was found that the defendants 
had 4 travelling agent at Amritsar who secured 
orders for them and forwarded them to the Head 
Office at Calcutta. He had, however, no power 
to enter into any contracts or to receive any monies 
on behalf of the defendants: 


Held, (x) that it could not be said.that the des. 


fendants carried on business at Amritsar within 


They consigned the goods to them» 


the meaning of section 20 of the Civil Procedure , 


Code; [p. 206, col. 1:] ` 
(2) ` that inasmuch as the' goods had to` be de- 


livered. and paid for at Amritsar the Amritsar: 


Courts had jurisdiction to entertain the suit, IB: 
206, col. 2.] 
Suraj Bhan v. Punjab Cotton Press Co. Lid. ng 


18 Ind. Cas, 130; 45 P. I. R. 1913; 40 P. w. R. 
1913, relied on. 


Petition, under section 44 of Act IV of 
1919, for revision of the order of the District 
Judge, Amritsar, dated the 3ed Qctoher 
1921, affirming that of the Munsif, ‘First 
Class, dated the 23rd July 1921." Ey 

Lala Fakir Chard, for the Petitioner. . 

JUDGMENT.— This was a suit for the 
recovery of Rs. z,000 damages for the 
non delivery of .certain goods and . wás 
instituted in the. Court of the Munsif at 
Amritsar.. The defendants resided and varri- 
ed on business at Calcutta and. a preliminary 
objection was raised: on thier behalf that tlie 
Amritsar Courts had no jurisdiction to try 
‘and hear the suit. Both the Courts below 
have concurrently: found that the Amritsar 
Courts had no jurisdiction and have returned 
the plaint for presentation: to the proper 
Court. The plaintiffs have come up’ on 
revision to this Court and.th« fiist:contention 
raised by Mr. Fakir Chand on their behalf 
is. that the contract was made at Amritsar 
and that, therefore, the cause. ‘of -actiod 
arese at that place. I am unable to agreé 
with this contention. From the evidence 
it is clear that the offer was made by means 
of a letter sent by the plaintiffs from, Amrike 
sar to Calcutta. The acceptance was aliso 
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sent from that place to Awntsar and it is 
clear, in these circumstances, that the 
` contract was made at Calcutta and not: at 
Amritsar. it has been repeatedly held 


thet when the proposal aud; acceptance 


„arè made by means of letters the contract 
must be deemed to have been made at thc 
place where the letter ot acceptance is 
posted. 

Next, 1t :$ coutended that the defendarts 
have a branch office at Amritsar and that, 
therefore, they should ne deemed to. be 
carving on business at Amritsar vithiu 


the meaning of section 20 ot thc C ivil Pro-' 


cedure Code. From the evider: ce of Devi 
Shankar, (P. W. No. 2), howev: ar, it ŝis clear 
that the defendants have got no permanent 
office at Amritsar, but that there is only 


a travelling agent residing at that place 


who secures orders for “the | defendants 
and forwards them’ to the Head- Office at 
Calentta. He has no power to enter into 
any contracts or to receive any monies 
on behalf of the defendants. , In, these 
circumstances, it is clear that the defendants 
cannot be said to be carrying! on business 
at Amritsar within the meaning of section 20; 
Civil Procedure Code. | 
Lastly; it is .contended that the goods 
were to be delivered and paid for at Amritsar 
and that, consequently, the cause of action 
arose, at least in part if not whollv, at that 
place. I think there is force in. this conten- 
tion. From the evidence, it appears that 
e the method of defendants doing business 
was that they would consign the goods 
to themselves and not to the! customers. 
They would endorse the Railway receipt 
in-favour of some Bank at Amritsar and 
not in favour of the customers and they 
would instruct the Bank to realise the price 
from the customers at Amritsar before 
handing to them the Railway receipt and 
endorsing in their favour, “There is no 
doubt that the customers hadi to pay the 
freight and the Bank charges for collection 
of the money but, as pointed out iu Suraj 
Bhan v. Punjab Cotton Press Co., Lid. (33, 
the customers could have no control over. 
the goods until they had paid the price 
at Amritsar and had thus obtained the. 
Railway receipt, and endorsement in their 


EN w. 18 Ind. Cas, 1303 45 P. L. 2. £913; 40 P. 
W, Re 1013. 
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favour aud though the Railway would te 
deemed tu take delivery at Calcatta on behalf’ 
of the customers of goods despatched from 
there and consigned to the customers, it’ 
is not easy to see how the Railway could 
take delivery on behalf of the customers’ 
of goods which were not consigned to the’ 
latter and not in any, way under their 
control. I have no doubt that it must 
have been uuderstood between the parties 
that the goods should be delivered and paid 
forat Amritsar. Tam, therefore, of opinion 
that the Amritsar Courts had jurisdictior 
to try the case. I accept the revision and, 
setting aside the order of the Court below 
remand the case to the Court of first instance 
tinder O. XLI, r. 23, Civil Procedure Code, 
for decision on the merits. No order as 
to easts. 
OEC Reviston accepted. 
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MADRAS HIGH COURT. 
LETTERS PATENT APPEALS Nos. I AND 2 
OF I921 
November r3, 1922 
' Present :-—Sir Walter Schwabe, Kr., 
Chief Justice, Mr. Justice Coutts Trotter 
and Mr. Justice Kumaraswami Sastri. © 
"KALIANASUNDARAM PILLAI 

‘APPELLANT IN BOTH — — 
Versus 
KARUPPA MUPPANAR AND OTHERS, 
RESPONDENTS IN L. P. A. No. i OF 1921, 
RATNASABAPATHY PILLAI AND 
OTHERS—RESPONDENTS IN L. P. A. No. 2 


OF 1921. 
Regisivaiton Act (.X V I of 1908), ss. 17, 475. 49— 


, Execution of deed of gifi— Adoption of son— Regis- 


traiion subsequent to adoption, effect of. 

The effect of sections 17, 47 and 49 of the 
Registration Actis that if a title under a 
deed. is complete except for registration, no 
subsequent alienation of or dealing with 
the property by the vendor or donor, as the | 
case may be, can defeat the title, which, on 
registration, becomes an absolute title dating 
from tbe date of the execution of the document. 
Nor does the subsequent birth or adoption of a 
child or death of the donor or vendor have any 
effect in defeating a title obtained under an in- 
strament executed before.the happening of these 
pean ae thereafter. “Eee 208, col. 2; p. 
209, 

38 PT Rama Renat v. Pillati Rana A 
. 797 204 31 M. L. Oo; 4 
Ss N., aa 20 M. L.T. 450, fol- 
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` Where a deed of gift was executed and handed 
over to the donee and the next day the donor 
adopted a son and thereafter the deed was re- 
gistered; 4 Y. 

~ Held, that the deed of gift was perfectly 

valid and the subsequent adoption did not -affect 

its validity. E 

Letters Patent Appeal .agasinst the 

- judgment of Mr. Justice Ayling, in S. A. 


Nos. i12 and 113, of «gig and 
printed as 62 Ind. Cas. 280, preferred 
against the decrees of the ^ District 
Court, Tanjore, in A. S. Nos. 50 


and 5I of 1918 respectively (O. S. 
Nos. 77 ‘and 78 of, 1916 on the 
file. of the Court of the Subordinate 
Judge, Kumbakonam). 

' These. Letters Patent Appeals came on 
for. hearing on the 6th and roth January 
1922, the Court delivered the following . ' 


JUDGMENT.—Before disposing of this 
appeal, we have decided to -call upon the 
Subordinate Judge of Kumbakonam to 
submit a finding of the following issue:—_ 
. Was Exhibit A delivered to the trustees 
or any other before defendant’s adoption ? 


‘The finding will be submitted in six weeks,. 


and seven days will be allowed for objec- 
_ tions. The parties will be at liberty to 
adduce fresh evidence. . 
- In compliance with the order contained 
in the above judgment, the . Subordinate 
Judge of Kumbakonam submitted the fol- 
lowing 

FINDING.—I have been directed to 
submit à finding on the following issue:— 

“Was Exhibit A delivered to the trus- 
tees or any other, before defendant's adop- 
tion ?" 

2. Fresh evidence was allowed to be 
adduced by either party as provided in 
the order of the High Court. The plain- 
tiffs re-called and examined their first wit- 
ness Manickam Pillai and the defendant 
-examined two new witnesses Kamakshi 
Achi and Veeraperumal Padayachi and 
further re-called and examined his 2nd 
witness Ponnusami Pillai. i 

^3. The original judgment of this Court 
shows that, although Exhibit A bears date 
the 9th September 1891 and the defendant's 
adoption admittedly took place on the 1oth 
September 1891, it was.set up and contend- 
-ed-on behalf of the defendant that Exhibit 


A was executed by the late Vaithilingam 
Pillai not on the gth but only after the de- 
fendant was actually adopted by him. 
This contention will be found discussed 
and eventually negatived in paragraphs 
I2 to 14 of the said. judgment. The con- 
clusion arrived at bý this Court was. also 
upheld by the District Court on appeal 
(vide paragraph 6 sof its appellate judg- 
ment) and must.now be settled. 


4. The plaintiffs’ rst witness, Manickam 
Pillai, who is apparently the only attestor 
of Exhibit A now alive, has sworn that. 
after ExhibitA was executed and completed 
on the oth, it was handed over to Chidam- 
baram Pillai, one of the two trustees named 
therein, on behalf of hismelf and Palamalai 
Pillai, the other trustee, who is also said 
to have been présent at that time. His 
evidence is supported by the recital therein 
that the.possession of the properties con- 
veyed thereby was given over to the trus- 
tees on that very day and there is not, in 
my opinion, sufficient ground to disbelieve 
it. The defendant's witnesses Nos. 2 and 16 
have reiterated that only a very 'small 
.portion of Exhibit A was written on the 
date borne by it and as by*that time it 
became late in the evening Vaithilingam 


Pillai secured. it(the incomplete document) 


‘in his box, which was produced by his wife, 


„Kamakshi Achi, (who has now given evi- 


dence as the defendant's 15th witness), 
at hisinstance. But the latter part of their 
story must fall to the ground along with 
the former. Inconsistént-statéments have 
been made by them and by the other wit- 
nesses examined on behalf of the defendant 
at the original hearing, as to when Exhibit 
À was actually executed and completed, 
and this can only establish that their evi- 
‘dence is not reliable at all. And as regards 
the evidence of Kamakshi Achi who has 
now been called for the first time, it ig 
hopelessly confused and unsatisfactory. 

5. The endorsement of registration on 
Exhibit A shows that it was Vaithilingam 
Pillai who presented it to. the Registering 
Officer, the Sub-Registrar, for registration 
and this factis strongly relied on by the 
defendant’s Vakil. I do not, however, at- 
tach much value to the above circum: 
stance, seeing that the presentation for re. 
gistration took place at the house .of Vai- 


1 
I 
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thilingam Pillai aad both Exhibit‘A-and the, 
deed of adoption execüted by him, were 
presented at one and the same time. . The: 
plaintiffs! Ist. witness, Manickam. Pillai, 
has.. deposed that’ Chidambaram Pillai, 
Ramachandra : Ayyar..and'; he himself 
went. to: the Stb-Registrar and took 
him . to: the: house . of: -Vaithilin: 
gam ‘Pillai for registering the said docu: 
ments, and’ it} was’ Chidambaram: ‘Pillaj 
who placed Exhibit A in the ‘hands of 


Vaithilingam Pillai -for being ‘presented. to 
the Sub-Registrar along with ‘the deed of 
adoption, and I sce no reason’ to’ disbelieve 
‘his evidence: ^ ^ 00 20 Tn cp ott. ocn 
“6 l a o ‘the’ whole’ satidtied: that 
Exhibit A" was delivered over ‘to’ Chidam- 
baram Pillai on behalf of himself and tlie 
other ‘trustee om the. oth September: 1891, 
4. &., the day previous to the adoption it- 
self and the find.accordingly, ^| ^ | 
“These. Letters" Patent ` Appeals" came 





‘on for final'hearing after the ‘return of the- 


finding ‘from: the “lower Court upon^the 
''désue referred by this Court for tial. ^ 

"Mr. T.M.“ ` Krishnaswamy (Iyer, for 
Messrs. S. Srinwasa’ ` “Iyengar and `S; 
Rangachariar, for’ the —Appellánts.— Phe 
finding is that the deed- of gift was 
handed -over to the donee on the “day ‘of 


execution.. The'“adoption: took’ place. the’ 


next day and at’once the rights of the adopt- 
ed son intervened, to ‘prevent the deed ‘from 
aking legal effect." There is" no’ finding 


‘tak í 
iy ths case that'there’. was .àny' agreement 


with the natural father by which the piigr 
pted on 


incomplete deed “of gift’ was acce 
gistration, the. deed’ is incomplete? ‘The 
Son's tight‘of survivorship under the Hindu 
Taw cannot be defeated by the father by 
any ‘act, “But for ‘régistration, ithe’ deed 
would. be invalid and the son's right’ of 
survivorship would “have prevailed.’ The 
registration is not an act, under ‘the cir- 
cumstances, binding on the adopted son. 
Thé father's absolute powers. `of- disposal 
prior, tothe adoption have been! curtailed 
` Dy the operation of the rules of ‘Hindu Law 
of the ‘adoption ‘ofthe: son. ‘The decisio 
“in Venkatt Rama. Reddi y,” Pillati Raina 
Reddi (1) merely states that where a donor 
1), 38 Ind. Cas, 707; 40 M.- 204; 31,M. T, J, 
E UI AT 
459: Ite SEAM DEG Shed lof Pa? Tek iui 
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Pehalf'of thé. adopted’ son. - ‘Without re- 


does 

died: wihtont presenting the. document’ for 
tégistration, thé'donee could present | 

fot' registration ` withoüt ‘the’ Consénp of 
the.legal representatives. In the, present 
case the adoption affects the legalicapaclty ` 
and the powers of disposition: “ofthe 
donor "to complete -the document.- The 
son’s tight of survivorship cannot be defeated ` 
by ‘registration.’ Pipe Bank, eer AN 
4C aue Y e n 


m * t 


~ [Schwabe, 0. J.—The principle 9f the des 
cision itr Venkati Rama Reddi v. Pillati Rama 


-Reddi (x) is clearly‘against you. We are not 


prepared. to reconsider that judgnient: Tt 
isin 'consonance-with correct principles.]-- 


. Messrs. . Rangachariar.: and S. ‘Muthiah 
Mudaiiar, for the. Respondents, were; not 


Called. upon:to reply. 


“Schwabe, C. J.—The facts of this. case: 
are: that one: Vaithilingam Pillai made .a: | 
deed of gift of certain property. on. the: 9th: 
of September-189r, and it. bas Been fotiad 
as. a fact-;and that’ finding is: accepted 


t a 


„by the. appéllànt-that that deed of gift 


was.» handed. over ..to.. the’ donee 
won the .day. of .execution:. Next: day the 
donor adopted a som, the present appels ` 
lant. After” the- adoption the deed of 
gift: was» fegistered: on the .rsth:'of» Sep- 
iemheriB9gl. ws gra. a veg wi 


Az dq 3.4 E vw 


^ 


adoption! 


registration, Ano sübsequerit- alienatidn*o£ 
dealing with: the! property «y? the -yendor 


: oerionon-ds the!case may bajisan defes 
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the title which; on ‘registration, becomes 
, an absolute title dating from the date of 
. the execution of the document. In this 

case, upón handing ,over the deed of gift 
_ to the donees, on the authorities, this deed 


. became irrevocable, and upon the sub- . 


.Sequent registration, the title, dated back 
-to the date of its execution, Itis enough 
to say that there is along line of authori- 
ties.:not altogether uniform but ending 
-with Venkati Rama Reddi v. Pillai Rama 
. Reddi (1), a decision of the Full Bench of 
-this Court which has now established that 
„the subsequent birth of a child, or the adop- 
.tion. of a child, or the death of the vendor 
-or' donor has no effect in defeating a title 
‚obtained under an instrument executed 
-before the happening of these events, but 
registered thereafter. By that decision -we 


Jare boundand I think it is right to add ` 
„that I entirely agree.with it and, in my ` 


judgment, these appeals must be dismissed 
with. costs. «| i | 
Coutts Trotter, J.—I am, 
.opiiion and .only desire -to add a word, 
because I had occasion in Venkati Rama 
,Reddi v. Pillati Rama Reddi (x) to con- 
„Sider the present state of the case-law on this 
subject. My brother Seshagiri Ayyar and 
.myself,came to the conclusion that certain 
.of the caSes reported in the Madras series 
were,contrary to the general trend of 
"authority and incorrectly decided, and I 
, pointed out in.the reference.that two well- 


known writers of text-books had express- ' 
M ys ‘FE ROZEPORE—DEFENDANT— APPELLANT” 


sed the opinion that some Madras cases— 
I may take Ramamirtha Ayyan v. Gopala 


Ayyan (2) as.a type—were wrongly decided. ' 


Accordingly, in .order to. set doubts 
at rest, we sent the case up .to a Full 
Bench asking this question: ‘Whether 
a deed of gift registered by the donee 
after the death of the donor without the 
consent . of the legal  répresentatives 
of the donor is valid?" The Full Bench 
‘in that case took the same view as the one 
which myself and my brother Seshagiri 
Ayyar had indicated, and decided that the 
registration was perfectly valid, even al- 
though the donor or his representatives 
did not consent to'its registration; that 
the donee could effect registration, and 
that when that was done the title would 

(2) 19 M. 43316 M. L. J. 207; 6 Ind. Dec. 
(N. S) 1007. 
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` Reve approved of. 
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. date back-to the date of the execution of 
:the document. That seems tome -to fol- 


low the plain words of the Statute, and I 
do not think that, after an authoritative 
ruling given. by this.Court so'lately:as.1917, 
we should depart from it. If the appel- 
lant wishes to slow that that decision -is 
wrong, I think he must seek to do so in the 


Privy Council. 


Kumaraswami Sastri, J.—I agree. with 
the Chief Justice and-have little to add. I 


_ think we are bound by the finding that the 


document was handed over to the trustees 
and by the decision of the Full Bench in 
Venkati Rama Reddi v. Pillati . Rama 
Reddi (1) with which I agree. 

VAN. V. " 
f Appeals dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 474 OF 1920. 
‘February r4, r923.. 
Present :—Mr. Justice, Broadway, and Mr. 
Justice Moti - Sapar.” 2 
Nawab GHULAM QUTAB-UD-DIN KHAN 
UNDER COURT or WARDS, THROUGH 
tHE DEPUTY COMMISSIONER, 


Versus 
SARDARA AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), ss. 53, 
-76 (i), (e), (f)—Purchase of occupancy rights by 
landlord—Tenant, whether can withdraw—Suit by 


„heir of tenant to recover occupancy lands, whether 


maintainable— Jurisdiction of , Civil Courts." 
It was not the intention of the Legislature to 


‘render the action of an occupancy tenant irre- 
-vocable once he had: made an application under 


clause (z) of section 53 of the Punjab Tenancy 
Act, and he has as much right to reiuse al carry 
on the proceedings as the landlord-has fo refuse 
to accept the valuation of the right of occupancy 
by the Revenue Officer. An occupancy tenant 
hasa right to withdraw .his offer made under 
section 53 (2) of the Punjab Tenancy Act up to 
such time as the landlord makes the payment 
contemplated by sub-section (5) of the section. 
p. 210, col. 2.] ee l 
,Labhu v. Hamira, 38 Ind, Cas..944; 1.P. R -1917 
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GHULAM QUTAB- UD-DIN V. SARDARA. 

A suit by the heir of an occupancy tenant to 
recover the occupancy lands from the landiord 
on the ground that an alleged purchase of the 
occupancy right by the landlord is null and void 


is not barred by the provisions of ‘section 76 (i) 
(e), or (f) of the Punjab Tenancy Act, 


- Second appeal from a decree of the 
District Judge, Ferozepore, dated the rsth 
January 1920, affirming that of the Munsif, 
First Class,. Ferozepore, dated the 22nd 
March 1919. 

: un Zafar: Ullah Khan, for the Appellant. 


Badr-ud-Din Kureshi, for the Re- 
nae 
JUDGMENT.--Oa the 8th June 1915, 


one Wazira, an occupancy tenant, applied, 
under section 53 (2) of the Tenancy Act 
for the issue.of a notice of sale as required 
by the said section. ‘This notice was served 
ou the landlord on the 4th ‘July 1915, 
aud on the, 21st July 1915 the landlord, 
acting under clause (3) of section 53, express- 
ed his intention to purchase the holding and 
asked the Revenue Officer to fix the price. 
In the course of the subsequent proceedings 
Wazira, on the 18th September 1915, 
expressed his unwillingness to sell his 
holding and thus withdrew from his appli- 
ction. "Newertheless, the Revenue Officer 
proceeded with the matter and on the 
24th July 1916 fixed the price and directed 
the landlord to pay the same within two 
months. ` The .moaey, it appears, was 
: paid on the 23rd September 1916 to the 
Revenue Officer and possession was given 
eto the landlord on the 6th March 19017. 
In October 1916 Wazira died and on the 
31st October 1917 his nephews instituted 
a suit for possession of the occupancy 
holding as being the persons entitled to the 
‘same, The Courts below having decreed the 
plaintiffs’ suit ‘the defendant landlord has 
come upto this Court in second appeal 
through Mr. Zaffarullah Khan. 
It has been contended before us that the 
suit. was. barred under section 76. (r) (e) 
&1d (f) and that no Court could take cogni- 
zvace ofany matter relating to applications 
uider sections.53 and 54 of the Tenancy 
Act. In this view we are unable to concur 
'a1inouropinion, the present suit does not 
attack either of the matters referred to in 
cliuses (e) and (f) of sub-section, (1) of. sec- 
. tion 70 of the Tenancy Act. The position 
really is that in answer to the suit for posseg« 
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sion brought by the plaintiffs the defendant- 
appel lant] has set up asale to him by Wazita 
under the provisions of section 53 of the 
Tenancy Act. It has been cohtended by 
Mr. Zaffarullah Khan that, under section 53, 
once an occupancy tenant governed by that 
section makes an application under clause 
(2) he has. no further right or power to 
withdraw his application and he is bound 
to proceed with the sale of the occupancy 
tenancy. This view was negatived in Labhu 
v. Hamira (I), where it was held by the 
Financial Commissioner that the occupancy 
tenant had a locus pentientia and that it 
was open to him to withdraw from the 
proceedings at any time prior to the ccmple- 
tion of the purchase by the landlord as 
determined: by section 53 (5) of the Tenancy 
Act. We have been asked to hold- that 
this pronouncement of the Financial Com- 
missioner is wrong and not warranted by the 
trems of section 53 of the Tenancy Act. 
It seems to us, however, that it was not 
the intention of the Legislature to render 
the action of a tenant irrevocable once 
he had made an application under clause (2) 
of section 53, and that a tenant has as 
müch right to refuse to carry on the pro- 
ceedings as the landlord has to refuse to 
accept the' valuation of the right of oceu- 
pancy by the Revenue Officer. It will 
be seen that; under sub-section (5) of section 
53, the Revenue Officer after having decided 
on the value has to fix a date by which the 
landlord has to pay the ascertained price, 
but that the landlord is not compelled 
to pay that price and may.resile from the 
position taken up by him under sub-clause 
(3. Similarly, we think that a proper 
construction of this section enables the 
tenant to withdraw his offer up to such 
time as the landlord makes the payment 
contemplated by sub-clause (5). 

We, therefore, agree with the view taken 
by the Courts below and dismiss this appeal 
with costs. - 


Z. K. Appeal dismissed, 


(1) 38 Ind, Cas. 944; 1 P. R. 1917 Rev. 
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‘MOHAMMAD ALAM V. BACHCHU. ` 
OUDH JUDICIAL COMMISSIONER’S 
j COURT. 
EXECUTION OF DECREE APPEAL, NO. 30 OF 
1922. 


November 14, 1922. 
Present:-—Mt, Kanhaiya Lal, J..C. 


. Sheikh MOHAMMAD ALAM—DECREE- . 


HOLDER—APPELLANT 
versus 
BACHCHU AND anoTHER—JUDGMENT- 
DEBYIORS— RESPONDENTS. : 

, Limitation Act (I X of 1908), Sch. I, Art, 1382— 
Step-in-aid of execution—Talbana, payment of, 
whether steb-in-aid. ; < 3 : 

The mere payment of talbana in compliance 
with an order of the Court is not a step-in-aid of 
execution which would extend the period of limi- 
tation for the execution of a decree. E 

Appeal against an order of the District 
Judge, Rae Bareli, dated the roth May 


1922, upholding that of the Munsif, 
"Rae Bareli, dated the 7th December 
I921. 


"Mr. S. M. Ahmad, for the Appellant. 


JUDGMENT.-—The question for considera- 
tion in this case is whether the application 
for execution was barred by time. ‘The 
last application for execution was made 
on the rgth July 1918 for the realization 
of the decretal money by the attachment 

“of moveable property. A notice under 
O. XXI, r. 22 of the Code of Civil Procedure 
was directed to beissued, and the 8th August 

.X918 was fixed for hearing. On that date 
the judgment-debtor did not appear. The 
Court thereupon passed an order that the 
service on the judgment-debtor should 
be taken to be sufficient and that a warrant 

. of attachment should issue. The decree- 
holder was present in person and was asked 


to file the requisite talbana which he did on: 


the 8th August 1918. He filed the talbana 
and made no application at thetime. The 
Court below held that the mere filing of 
galbana did not save limitation. 

It is contended on behalf of the decree- 
holder that an oral application was made 
at the time and that in any case it should 
be presumed.to have been made. But there 
is no reference in the order sheet to such 
an application having been made or other- 
wise and no presumption can be made in 
face of the fact that the talbana was filed 
in pursuance of an order passed by the Court 


. requiring the decreezholder to file the same. 
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The payment of the talbana was a compliance 
with that order and not an application to 
take a step-in-aid of execution which could 
extend the period of limitation. 

The appeal is, therefore, dismissed but 
as the respondents are not present no order 
is made as to the costs in this Court. . 

W.C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL 
No. 815 OF 1920. 

Febuary 12, 1923. . 
Present:--Mr. Justice Broadway. 
NARINDRA NATH SAHNI—APPELLANT 
versus 
KISHEN LAL AND ANOTHER— 
, RESPONDENTS. 

Companies Act ( V I of 1882), s. 159— Appeal, 
delay in | lpr SEGETES of time—Sufficient 
egligence. 

Appeals under the- Companies Act ‘ought 
to be filed with such promptitude as to render 
service of notice upon the respondent possi- 
ble within the three weeks prescribed by section 
169 of the Act. The Appellate Court will not':- 
extend the time for. appealing unless the delay, 
is caused either by the conduct of the respondent 
or by mistake of the officials of the Appellate 
Court. [p. 212, col: z.] CP 

Daulat Ram v. Woollen Mills Co., 95 P.R. 1908; 
165 P. W. R. 1908, Ghisu Mal v. Porter, xo' Ind. 
Cas. 908; 33 A. 641; 8 A. L. J. 719, ‘Ramanappa 
v. Official Liquidator, Bellary Brucepetta Stock 
and Loan Transacting Company, 22 M. 291; 8 
Ind. Dec. (N. $.) 207, relied on,  ' - 

The carelessness or ignorance' of a Pleader is 
not a sufficient reason to' extend the time fixed 
by section 169 of the Companies Act and the 
Court should not show leniency insuch matters 
without sufficient cause. [p. 212, col. 2.] 

Hira Lal'v. Himalaya Glass Works Co., 10 
Ind. Cas. 433; 176 P. L. R. 1911; roo P. W. R. 
z911, followed. 

Miscellaneotis first appeal from an order 
of the District Judge in charge Liquidation 
Work, Lahore, dated the 16th March 1920. 

Lala Dharm Das Suri, for the Appellant. 

Di..G. C. Narang and Diwan Mahesh Das, 
for Respondent No. 1, and Mr. Sundar 
Das, for Respondent No, 2, 


rg 
TARIF V. ASA RAM, 7 OU” 
: JUDGMENT.—A preliminary; “objection 
s faken to -the. hearing of this. appeal, it 
ibeing: urged that -it-is "time-barred. : The 
order appealéd against was passed on the 
z16th - March 1920. The memorandum of 
-appeal--was -filed in this. Court on the rst 


April .1920 together with. an application , 


asking that the matter be treated.as urgent. 
As the copy of the order appealed against 
did not bear a Court-fee label the memo- 
randum of appeal was returned by the 
office on the same day and was re-filed with - 
the necessary Court-fee label affixed on 
the 7th April 1920, that is to say, on the 
twenty-second day from the date on which 
the order appealed against was pronounced. 
Section 169 of Act VI. of 1882, Indian Com- 


panics Act, provides a period.of three weeks | 


within which not'only has the appeai to 
bé-filed -but notices of appeal have to be 
actually served on the opposite party. 
The section gives the ^ Court power 
to -extend this period and in recog- 
"mitíon"'of" this power a prayer for 
extension was made in a foot-note to the 
memorandum of appeal. The admitting 
Judge granted ‘an extension of time for 
ithe, seTVice of notice subject to all just .ex- 
“eptions. 

‘Dr.: Narang for the. respondent, Pandit 
‘Kishen’ Bal; contended that this power ‘to 
‘extend should only be exercised on sufficient ' 


-cause being shown, and that in the present - 


case no such cause has been made out. 
It is-perfectly clear that the appellant in 


‘this case was guilty of negligence in that ' 
-he filed a memorandum of appeal together - 


with: documents improperly stamped. In 


“Daulat Ram v. Woollen Mills Co. (1) 
it was held that appeals under the - 
Indian’ Companies Act, 1882, ought - 


‘tobe filed with such promptitude as to 
‘rerider service of notice upon the respondent 
‘possible within the three weeks prescribed 
by section 169 of the Act, and that the 
‘Appellate Court will not extend the time 
‘for appealing unless the delay is. caused 
either by the conduct of the respondent or 
"by mistake of the officials of the Appellate 
Court. In the present case it has not been 
“suggested that the respondent was in any 
way responsible for the delay in filing this 
‘appeal, nor can it be urged that the delay 


95 P, R, 19083 165 1. W, R. 1908, 


(1) 
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was due-to any xps made: " ail official 
of tbis Court. ` Daulat Ram v. Tane 
Mills Cò. (1), was followed by. Chevis, J., 
Hira Lal v. "Himalaya Glass Works Co. ta, 
where it was held’ that the carelessness 
or ignorance of a Pleader is not a .sufficient 
reason to-extend the time fixed by.. section 
169 of the. Companies-Act. Chevis, J., also 
pointed out that Courts should not show 
leniency in such matters’ without ‘sufficient 
cause. In Ghisu Mal v; Porter (3Y expression 
-was given. tothe same view as that con- 
‘tained in Daulat Ram v. Woollen Mills Cå. 
.(x), and the same was the case. in 
Ramanappa v. Official Liquidator, Bellary 
- Brucepetta Stock and Loan Transacting Com- 
pany .(4). d 
.In thé present case the mistake is a bad 
one. "Mr. Dharm Das Suri for the appellant 
has not suggested that either he, or the 
‘gentleman who filed the appeal, was ignorant 
of the necessity for stamping the copy 
of the  order' appealed against. It 
appears that from the znd to 5th April 
1920 the Court was closed for the Easter 
"holidays, but no reason has been shown 
why the appeal was not re-filed on the 6th 
April 1920 which does not appear to be 
a holiday. In these circumstances, tlie 
preliminary objection has force and tlie 
appeal is dismissed with costs. Sie 
Z. K. s 
Appeal dismissed.” 
^ (2) ro Ind. Cas. 433; 176 P. L. R. 1911; 100 
'P. W, R. 1911. 
(3) 10ľnd. Cas. 908; 33 A.641;8 A.L.J. 719 » 
(4) 22M. 291; 8 Ind. Dec. (N. 8.) 207. 4 
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. ALLAHABAD HIGH COURT. - 
SCONE CIVIL APPEAL No, 1382 OF 1921. 
February 26, 1923, 
` Present:—-Mz. Justice Gokul Prasad, - 
TARIE-—DEFENDANT—AÀPPELLANT . 
VErSUs , 
ASA RAM-—PLAINTIFF-— RESPONDENT. 
Agra Tenancy Act (II of 1901), s. 34-—Poreon 
culiivating land without consent of  landholder 
—Optton of lendhoider, le treat as tenant. -° * 
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NATESA CHETTIAR v. ANNAMALAI CHETTIAB. ing a mp an a, 


“Under. section .34 of. the Agra Tenancy Act, 
a person who has cultivated land without the 
consent of the landholder, becomes a tenant when 
the landholder chooses to acknowledge him to be 
so, either by suing for rent or by suing for eject- 
ment, but until the landholder has exercised his 
option, such a person cannot be considered to be 
a tenant. 

Sat Narain Prasad v. Ram Kumar; Sel. Dec. 
No. 3:0f 1910, relied on. 

'Second appeal against the decree of the 
District Judge, Meerut, dated the 28th 


July of 1921. 


lant. 

Mr. Kailash Chandra | Mittal, 
Respondent. 

JUDGMENT.—The only point raised in 
this appeal is, whether the defendant-appel- 
lant has acquired proprietary rights or 
occupaucy rights and is consequently not 
liable to ejectment. The plaintiff sued for 
ejectment of the defendant under section 
58 of the Tenancy Act, read with: section 
34 ofthe same Act. The pleas taken in 
defence were that the defendant had teen 
in possession for more than twelve years 
and by such possession he had become either 
the owner of the plot or an occupancy 
tenant.of the same and could not be ejected 
therefrom. > 
(The two Courts below have concurrently 
found that the defendant had been in-pos- 
session for more than 12 years without 
payment of rent but, acting under section 
34 of the Tenancy Act, they have decreed 
the ejectment ot the defendant as a non- 
occupancy tenant holding that the plaintiff 
chose to accept him as a tenant on the date 
when he brought the suit for ejectment. 
This view is supported by a ruling of the 
Board of Revenue in Sat Narain Prasad v. 
Ram Kumar (1). The opinion expressed by 
the Junior Member with which the Senior 
Member concurred is very clear on the point. 
He holds that, under section 34 of the 
Tenancy Act, aperson who has cultivated 
land without the consent of the land-holder 
becomes a tenant when the land-holder 
chooses: to acknowledge him to ke so; 
either by ‘suing for rent or by suing for 
ejectment. It is af the option of the 
landiord to treat such a person either 
as a trespasser and sue him in the Civil 
coe or as a Heron liable to pay rent and 


for the 


ES "Sel, Dec, No. 3 of 1910, 


Mr. Harnandan Prasad, for the Appel- 


sue him in the Revenue Courts, but until ` 

the landlord has exercised this option such a 

person cannot be considered to be a tenant. 

Agreeing with those remarks I hold that 

the suit has been rightly decreed.’ .I dis- 

miss this appeal with costs. < 
N. K. Appeal dismissed. 
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MADRAS HIGH COURT. — ^ 
APPEAI, AGAINST ORDER NO. 329 : 
OF 1922. 
November 21, 1922. : 
Present —Mr. Justice Spencer and Mr: 
: Justice Venkatasubba Rao: jus 
V. S. NATESA CHETTIAR— RESPONDENT, 
—APPELLANT '' 
VErSUS 
V. E. R.M. ANNAMALAI CHETITAR | 
BY HIS AUTHORISED AGENT SAMIA, 
PILLAI—PETITIONER—RESPÓNDENT. 
Execulion' of decree— Assignment of decree by . 
decree-holdev—Transfer of decree for execution— < 
Objection to  executability of decree, whether 
maintainable—Provincial Insolvency Act: (ILE 
of 1907), ss. 16 (2) (b), 45 (2)— Execution of decree 
against insolvent— Leave of Court, whether essential. 
Where a decree-Holder assigns the decree arid, 
applies to the Court for the recognition of the 
assignment and for a transfer of the decree to 
another Court for execution, and the Court 
transmits the decree without adjudicating on © 
its executability, the mere omission by the. 
judgment-debtor to take objection to the assign- 
ment of the decree being recognised and to its 
transmission to another Court for execution, does 
not preclude him from raising in the Executing 
Court the question that the decree is not execut: 
able. [p. 210, col, 2 
Section 45 (2) of the Provincial Insolvency Act’ 
of 1907 gives a release to the insolvent at the 
time of his discharge, from debts entered inthe ' 
schedule. But after adjudication and before 
discharge, section 16 (2) (b) of the Act absolutely .; 
prohibits all creditors, whether on the schedule or 
not, from taking execution proceedings against the; 
person and property of the, insolvent except 
with the leave of the Court. [p. ote col, a; pe’ 
215, col. 1.] E 


Appeal against the TM dite the 3oth* 
August 1922 and made in Appeal Suit No. 88 
of r922' on the file of the District Court, 
East ‘Tanjore, at Negapatam, "on appeal 


d 


ora 


from the order cated the roth January 
1922 and made in Execution Petition No. 
592° of rgzr on the file of the Court of the 
Principal District Mursif, Tiruvalur, in 5. 
C. No. 11371 of 1914, on the Ale of the 
Court of Small Causes Madras. 


FACTS.—A creditor who had obtained 


against the appellant, an 1nsolvent, a money 
decree in the Presidency Small Cause Court, 
Madras, assigned it to the respondent, 
The latter applied to the Court for recog- 
nition of assignment and for transfer to 
Tiruvalur District Munisif's Court for exe- 
cution. After notice to the insolvent who 
was ex parte, the decree was transmitted 
for execution. Execution was taken out 
in the Tiruvalur Court and the insolvent 
took the objection that since he had been 
adjudicated an insolvent, no execution lay 
against him. The District Munsif dis- 
missed the application. The District Judge 
on appeal held the application was main- 
tainable and remanded it to the First Court 
to restore it to its file and for disposal 
according to law. The debtor was the 
petitioner in insolvency and he did not 
include the creditor’s name in the schedule 
filed by him. " : ' 

Mr. N. S. Srinivasa Iyer, for the Appel- 
lant.—The order of the District Judge is 


cledrly wrong. The petition was filed under. 


the old Act and its provisions alone apply. 
Section 16 of the Provincial Insolvency 
Act of 1907 is clear and'express. Once 
an order of adjudication is made, no creditor 
can proceed against the insolvent. All 
creditors, scheduled and nonscheduled, are 
placed on the same footing. -The creditor's 
remedy is only that provided in the Act, 
to prove his debt in insolvency proceedings 
or to proceed after leave of Court. 


There is no question of constructive res 
judicata or estoppel in this case on account 
of appellant’s failure to object to recogni- 
tion of assignment and to transmission for 
execution. The question of executability 
was left open and was not decided at all. 
The order of the lower Court is wrong on 
both points. xt 

Mr. C. S. Venkatachaviar (with him Mr. 
N. C. Vijiaraghava Chariar), for the 
Respondent,—The respondent’s name was 
not included in the schedule of creditors. 
The protection in section x6 is only against 
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NATESA CHETTIAR V; ANNAMALAI CHETTIAR,' nn its 
scheduled creditors. (See section 16 and 


(1923 


section 24). 

It is the duty of the insolvent to help 
in framing a schedule. Where he omits 
to include a creditor, he loses the benefit 
of the insolvency provision to thet extent. 
The immunity from execution is a privilege 
which hne can waive. His conduct here 
amounts to a clear waiver of the right if 
any under section 16 (2). 

Section 45 (2) which deals with discharge 
refers only to scheduled creditors; the 
insolvent is not released from debts not 
entered in the schedule. Where there is 
no schedule framed or a creditor’s name 
is omitted, the insolvency proceedings do 
not bar execution. See Des Raj v. Duni 
Chand, (1) and Fida Husain v. Collector 
of Shahjahanpur, (2). 

Further, the prior order recognising trans- 
fer of the decree implies its executability. 
An application for transfer of decree is a 
a -step-in-aid of execution. Ramachandra 
Aiyar v. Subramania Chettiar (3). ‘The 
insolvent by omitting to object to assign- 
ment and transmission has precluded him- 
self from afterwards raising any question 
of executability of the decree. See Subbiah 
Naicker v. Ramanathan Chettiar (4). 


JUDGMENT,— We do not agree with the 
opinion of the learned District Judge that 
the omission to take objection to the as- 
signment of the decree being recognized 
and to its transmission to the Tiruvalur 
Court for execution, precluded the judg- 
ment-debtor from raising the question in 
the Executing Court that the decree was not 
then executable in the manner proposed 
by the decree-holder. The Small Cause 
Court at Madras did not adjudicate on tke 
executability of the decree when it ordered 
it to ke transmitted for execution. 

The other distinction attempted to be 
made is between creditors who are cn the 
schedule and those who are not. 

At the time of an insolvent’s discharge, 
section 45 (2) of Act III of r907 gives a 
release to the insolvent from debts enterad 


(1) 60 Ind. Cas. 588. 
(2) 25. Ind, Cas. 708; 17 O. C. 267. 
P 14 M. L. J. 395. 


(4)' 22 Ind. Cas: 809; 37 M. 462 at pp. 473 


- 476; 26 M, L. J. 18c; (1914) M.W.N, 205; v1, W, 


251. 


b 
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in the schedule. But after adjudication 
aud before discharge, section 16 treats 
all creditors alike as to their remedy 
against the person and property of an 
insolvent during the pendency of. the 
insolvency proceedings. This section 
in clause 2 (b) absolutely prohibits 
exacution proceedings being. taken 
against the person and property of adju- 
dicated insolvents except with the leave’ 
of the Court, and that was the law in force 
at the time when the appellant was adju- 
dicated insolvent; and under section 6 of 
the General Clauses Act, the introduction 
of Act V of r920, which repealed Act III 
of 1957, could not take away his right. 

The District Judge’s order is- set aside 
and the order of the District Munsif dis- 
missing the execution application is res- 
tored with costs here and in the District 
Court. ' 

V. N. Ve 

N. H. 


Order sel . aside. 


OUDH JUDICIAL COMMISSIONER'S 
^" COURT. 
EXECUTION OF DECREE APPEAL NO. 37 ` 
OF 1922. 
December 2r, 1922. 
Present; —Mr. Kanhaiya Lal, J. C. 
Syed AKHTAR HUSAIN AND OTHERS— 
DECREE-HOLDERS 
Versus 
QUDRAT ALI—JUDGMENT-DEBTOR. 
Civil Procedure Code (Act V of 1908), O. X X IT, 
v. 9—lLimilation Act (IX of xoo8), s. 5, applica: 
tion of—1Legal representative of deceased party— 
Delay in applying for substitution —Minorily of 
representative Succession, Certificate, obtaining of 
—Delay, whether excusable. , 
Where there is delay iti presenting an application 
for substitution.of the representatives of a deceased 


party, due,to.the representatives being minors. 


and to the fact that they had to obtain a Succession 
Certificate, there is sufficient reason to excuse 


the delay within the meaning of section 5 of the ` 


Limitation Act, read with O. XXII, r. 9 of the 
Civil Procedure Code. ' 

Appeal against an order of the District 
Judge, Lucknow, dated the 76th August 
1922, reversing that of the Subordinate 
Judge, Lucknow, dated the 2nd March 1g22, 


i 
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Mr. Bisheshar Nath Srivastava, for the 
Appellants. ' 

Messrs. G. N. Misra and K. P. Misra, 
for the Respondents. 

JUDG .—This appeal arises out . of 
an execution proceeding and the question 
for consideration is whether an application 


made by the representatives of the deceased 


L4 


decree-holder for the sübstitution of their 
names was barred by time. -The decree- 
holder died during the pendency of the exe- 
cution proceeding on the 2xst' October 
X918. As his legal representatives did not 
appear to proceed with the execution, the 
Court struck off the execution proceeding 
on the 14th December 1918. : 

- The decree-holder had died leaving the 
sons and a daughter, all of whom were and 
are stillminors. The present application for 
the substitution of their names was made on 
the roth December 1921, more than three ` 
years after the death of the original decree- 
holder and more than three years after the 
date on which the previous proceeding 
was struck off. ‘The delay was due to the 
fact that the legal representatives were 
minors, who could not have obtained exe- 
cution without obtaining a Succession Certi- 
ficate under Act VII of 1889. This Suc- 
cession Certificate was obtained on the 31st 
August r920. There is sufficient reason 
to excuse the delay within the -meanin:, 
of section 5 ot the Indian, Limitation Act, 
read with Order XXII, r. 9, Cede of Civil Pr. = 
cedure and Article 18r of the Indian Limi- . 
tation Act. It is not necessary vc consider, 
in the circumstances, whether section 6 of. 
the Indian Limitation Act could apply 
t- an application for substitution. E 

The appeal fails and is dismissed with 
costs. 


Ww. C. A. Appeal dismissed. 
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LAHORE HIGH COURT. . - 
SECOND CIVIL APPEAL No. £799- OF I921I.. 
. ` November 22, 1922. 
Present;—Mr. Justice Broadway. 
'. HAVAT—PLAINTIFE—APPELLANT 
: E : VEYSUS 
ALI MOHAMMAD AND OTHERS— 
DEFENDANTS-—RESPONDENTS. 

Custom—Succession—Burden of proof—Gift iw. 
favour of sister, validity of—-Makwal Jats of, Isan 
Mahar, Tahsil and District Muzaffargarh. 

‘The position of/a sister in matters of succession- 
“ im the Muzaffargarh District is-a strong one: 

In the Muzaffargarh District the burden lies on 
a collateral to show that he has a preferential 
right to succeed as against the sister of the 
Jast male-holder: ' 

Hayat v. Rustam, 41 Ind, Cas, 239;-48 P.R. 19175. 
118 P, W. R. 1917, Ranjha v. Jindwaddi, 24 Ind, 
Cas. 942; 104, P. R. 1914; 221 P. L. R. 1914; 122 
P. W. R. 1914, referred to. ST 

In the Muzaffargarh District the Jats, especially 
the Muhammadan Jats, bave very large powers of 
alienation and gift, . , 

Among Makwal Jats of Isan Mahar, Tahsil and 
District Muzaffargarh, a gift by'a male proprietor 
in'favour of'a sister or sister’s son'in the presence’ 
ef‘ collateral is valid. 


, Second’ appeal. from the decree of the: 
District. Judge, Multan, dated the 6th May 
1921, affirming that of the Munsif First. 
Class, Muzaffargarh, datéd. the 4th January 
1921. . 

Mr: Anant Ram, for the Appellant. 

Lala Hargopal, for the Respondents. 

JUDGMENT.—The plaintiff in this case 
Hayat, a Makwal Jat- of Isan Mahar, Tahsil- 
and District Muzaffargarh, instituted a suit 
thallenging certain gifts made by Ilam- 
Din and Mubarak in-favour of their sisters’ 
Alam Khatun and -Musammat Roshan 
and the latter’s son. Ali Muhammad. The 
plaintiff's suit being dismissed he preferred. 
an -appeal to the District Court. 
This appeal having proved unsuccess-, 
ful he has come up to this Court in 
second appeal armed with a certificate 
from the learned District Judge under sec- 
tion 4r (3) of the Punjab Courts Act, III 
of 1914. The certificate in question states 
that there is a question regarding the vali- 
dity of a custom, viz., the validity of a gift 
in favour of sisters and sistet'Ss sons as 
against collaterals. 

Mr. Anant Ram on-bchalf of the appel- 
lant frankly and rightly admitted that, so far 
as the evidence.on the record was concerned, 
the appellant had failed entirely to prove 
that such gifts were invalid by custom. 
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~ [1923] 
He, however, contended that the onus of: 
proving the custom had- been wrongly 
placed on him. Now, in. the primary Court 


. the onus was placed on him-without 


any objection on his part. In the 
lower Appellate Court it was never 
alleged that. the onus had been wrongly : 
placed. This is apparent from the. 
grounds of appeal to the lower Appellate 
Court as also from the judgment of the. 
learned District Judge itself. The question . 
of onus is, however, one of law aud so can 
be taken upin second appeal. In support. 
of Mr. Anant- Ram's contention that the ; 


. onus should have been placed on the other; 


side, he drew my. attention to the Customary. 
Law of Muzaffargarh District, page 32, 

and particularly to the answer to question : 
No. ro. As, however, this question does: 
notrelate either to the succession by sisters: 
or gifts to them it does not appear to. have: 
any.bearing on the matter before me. On 


‘the other hand, the answer to question No. 


26, read with the answer-to question No. 21, 
(pages 37 and 36) renders itperfectly clear 
that all the tribes ofthis- District recognise 
that on a man dying without male lineal 
descendant and leaving neither widow nor 
daughters nor daughter's sons the property 


` passes to his (1) father, (2) brother or 
. their descendants, and (3) sisters or their 


descendants. The’ position of a Sister, 
therefore, in this District im matters 
of succession is a'strong one, Mr. Anant 
Ram then réferred me to Hayat v. Rustam 
(x). That decision iefers to’ Makwal Jats of 
Tahsil Alipur and, as the judgment shows, 
the decision was confined to that particu- 
lar tribe, in that particular Tahsil. At 
the.same time, in that case itself it was 
recognised ‘that. the onus lay on the colla-. 
terals to ‘establish a custom by which they. 
excluded. sisters; "Mr. ‘Anant Rani then ` 
cited Ranjha v. Jindwaddi (2) in which it: 
was -held -that.among ‘Rilockes of the Mu- 
zaffargárh District collaterals in the 5th‘ 
and 6th degfee-had failed to-prove that: 
they excluded sisters. It was specifically” 
held that: the entry. in. the. Riwaj- 


(x) 4r Ind. Cas, 239; 48 P. R. 1917; r18.P. 
W. R. 1917. g m 
(2). 24 Ind. Cas, 942; 104 P. R. 


: 1914; 221 
P.L. Ri 19143 122 P.W., R. 1914. i , 
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iam in favour of ‘sisters "threw the 
onus probandi on the collaterals. I have, 
therefore, no hesitation whatever in agree- 
ing with ‘the Courts below that it- was for 


the plaintiff in this case to show thathe had ` 
a preferential right to succeed as- against~ 


the sisters of Mubarik and Ilam Din. Ad- 
mittedly, the appellant has adduced not a 
single instance in support of his case, where- 
as on-the other side there ` are several in- 
stances established. Further, in the Muzaf- 


fargarh District the Jats, especially the,Mu- , 
hammadan Jats, have’ very large powers - 
of alienation and gift, and Mr. Anant Ram. 


admitted that he was unable to press. the 
matter with regard to this portion of the 
case, 
what grounds the certificate was granted 
and-the appeal is dismissed with costs. 

.Z. K, Appeal dismissed. 





.ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1384 OF 1921, 
February 20, 1923. ` 
Present. —Mr. Justice Daniels. 
Tin COLLECTOR or BULANDSHAHR— 
PLAINTIFF—APPELLANT ; 
: versus 
RAM SARUP AND ANOTHER— 
DEFENDANTS—RESPONDENS. 


Provincial Small Cause Courts Act (I X of 1887), 


Sch. II, cl. 33—Weighment dues, suit'for—- Juris- 
diction of Court of Small Causes. 

A’ suit to recover weighment charges due under 
a contract entered into between the parties is 
not excluded from the jurisdiction of a Court of 
Small Causes, and if the valuationi is below Rs. 500 
a second appeal will not lie. 


> Second appeal from a ae of the First 
Additional Judge, Aligarh, dated: the seth 
July 1921. 

Mr. L: M. Banerji, for the Appellant. 

Mr. G. Agarwala, for. the Respondents. 

JUDGMENT.—A preliminary objection. 
is raised to this appeal on the ground that 
no second appeal lies under section 102 
of the Code of Civil Procedure. The valua- 
tion was admittedly. ‘under Rs, 500. .The, 
only question:is whether the suit was ex- 


oluded-from the jurisdiction, of Small. Cause. 


I confess I am unable to see on- 


Courts by Schedule IT of the Provincial Small 
Cause Courts Act. The case set forth» 
in the plaint is that the defendants entéréd^ 
inito a cofitract with the plaintiff’s predeces- | 
sor to pay him a sum of Rs. - 210. for the ; 
right to collect weightment - dues; that they. 
only paid a portion of the amount due from? 
them, and that a sum of Rs. 61-7-0 including. 
interest is still due. It is stiggested on, 
behalf of the appellant that the case comes: 


‘under clause 13 of the Schedule, being: 


a suit'to enforce payment of allowances? 
called malikana, hag, cesses, or other dües.; 
The suitis not, however, to enforce payment 
of cesses or dues from persons by whom: 
these dues were payable. It is a right to' 
recover a- sum due ‘under a cotitract: 
entered into between the deferdants.and. 
the plaintiff. The appellant contends’ 
that on the merits the Court below 
has overlooked. the ruling in ; Sadanand: 
Pande v. Ali Jan (xi). I am; howe. 
ever, precluded from going into this: 
question’ as, in my opinion, the preliminary’ 
objection is correct and no second’ appeal: 


lies. I, therefore, dismiss the appeal, ri 
costs. 
NIK. Appeal, dismissed: 


(0) 5 Iud. Cas, 288; 32 A. 13174. L. J: 176.. 


MADRAS HIGH COURT. . 
Civit, MISCELLANEOUS PETITION Nos. rA 
. AND 1643 OF 19022. '. 
November 30, 1922. ~ 
 Present.— Justice Sir Francis Oldfield, ,: 
Kr., and Mr. Justice Kiishnan. " 
RAJA RAJESWARA SETHUPATHI . 
alias MUTHU RAMALINGA ` 
” SETHUPATHI AVERGAI, 
—PETITIONER _ 
versus <. 
_ ARUNACHELAM CHETTIAR— 
' RESPONDENT. d 
Civil Procedure Code ( Act V of 1908); ss, 47, Togi 
110, O. XL V, v. 4— Leave io appeal to His Majesty: 
in “Council— Precedents, value of — Applicability of. 
s. 47, Whether substantial question of. law— Con» 
solidation. of suits ae all to Privy ‘Council, 
when permissible. " UE 
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RAYA RAJESWAR SETHUPATHI V, ARUNACHALAM, ` vs 


Leave to appeal.to His Majesty in Council ' 


cannot be granted in a case under section rog (c) 


of the Civil Procedure Code merely because leave - 
to appeal has already been granted in respect . 


ofanother case involving .the same question. 
[p. 219, col. I.) 


Makund Sarup v. Richard Ross Skinner, 5 Ind.: 


Cas..583, not followed. 
A question relating to the effect ona particular 


case of section 47‘of the Civil Procedure Code. 


as debarring the plaintiffs from proceeding by 
suit instead of in exetution of a decree already 


obtained, is not such a substantial question ‘of . 


law within the meaning of section 109 (2) of the 
Civil Procedure Code as to entitle a party to leave 


to appeal to His Majesty in Council. [p.219, col. 1.] 7 


Moti Chand v. Ganga Prasad Singh, 24 A. 174; 
6 C. W. N. 362; 29 I. A. 40; 4 Bom. I. R. 159; 


8 Sar. P. C. J. 247 (P. C), - Sadagopa Chariar : 


v. Krishnamoorthy Rao, 30 M. 185; 9 Bom. L. R. 
663; 4 A. L. T. 333; 11 C. W. N. 585; 17 M. I. J. 
240; 2 M. L. T. 204; 5 C. L. J. 566; 34 X. A. 93 
(P. C), referred to. 

Under O. XLV, r. 4 of the Civil Procedure Code, 
consolidation for purposes of valuation for leave 


to' appeal to the Privy Council is admissible only - 


when the suits in question involve substantially the 
same questions for determination and have been 
decided by the same judgment. [p. 218, col. 2.] 

' Where two suits were determined by two distinct 
judgments in the Court of first instance and appeals 
therefrom were oiiginally heard together and 
decided by one judgment but an application ‘for 
review in one of them-was allowed and another 
judgment given * : 

Held, that the judgmentsin the suits were differ- 
ent and distinct in both the Courts and that the 
second requirement under O. XLV, r. 4 of the Civil 
Procedure Code was not fulfilled and consolidation 
for the purposes of valuation could not be allowed, 
[p. 219, col. 1.) ; 

Bhagwan Singh v. Bhavani Das-Bhagwan Das, 
59 Ind. Cas. 794; 43 A. 223; 18 A. L. J. 1119; 
2v. P. L. R. (A) 411, distinguished. 

CIVIL MISCELLANEOUS PETITION 
| No. 1642-0F 1922:. 

Petition praying that,in the circum- 
stances stated therein, the High Court will 
be pleased to grant leave to appeal to His 
Majesty in Council against the decree, 
dated 3rd November 1921, of the High Court 
in Appeal Nc.-374 of 1919, preferred against 
the decree of the-Court of the Subordi- 
nate Judge, Ramnad, 
Original Suit No. 58 of 1917. 

Crviz, MISCELLANEOUS PETITION 
No.- 1643 OF 1922. ' 

Petition praying that, in the circum- 
stances stated therein; the High Court will 
be pleased to consolidate the appeals to 


His Majesty in Council against the decrees. 


of the High-Courtin Appeal Suits Nos. 373 
and 3740f 1919 (Original Suits Nos. 57 and 
58 of 1917 on the file of thé Court of the 


at Madura, in’ 


Subordinate Judge, Ramnad, at Madura, - 
for purposes of pecuniary valuation). 

Mr. A. Krishnaswami Aiyar, for the - 
Petitioner. : 

Messrs. K, Vi Krishnaswami Aiyar and 
N : Swaminatha Iyer, for the Respond- 
ent. 

ORDER.—These are applications -for 
leave to appeal to His Majesty in 
Council against the decision of this Court . 
in A. S. No. 374 of 1919 : and for 
consolidation of the suit in question in. 
that appeal and the suit in question in 
Appeal No. 373 of 1919 in respect of which : 
leaveto appeal has already been given, the 
latter application being made under O.XLV, 
T, 4, Civil Procedure Code. The consolida- 
tionis asked for, for the purpose of valtu-: 
ation; and it is not disputed that unless: 
consolidation is allowed, the case in Appeal 
No. 374 of 1919 will not fulfil the require- 
ment of section rro, Civil Procedure Code, 
in respect of the amount of the subject- 
matter of the suit in the Court of first 
instance or the subject-matter in dispute 
in appeal. 

Under O. XLV, r. 4, consolidation is , 
admissible, only when the suits in 
question involve substantially the same 
questions for: determination and have 
been decided by the same judgment. 
We cán easily hold that the two suits 
in question before us do involve substen- 
tially the same questions for determination. 
As regards, however, the second require- 
ment in the order, the facts are that 
the suits were, determined in the 
Court of first instance by two distinct 
judgments. In this Court the A. S. Nos. 
373 and 374 of 1919 were, no doubt, origi- 


. nally heard.together and decided by one 


judgment. ‘There was, however, after- 
wards in A. S. No. 374 of x9g19 an applica- 
tion for review of that judgment and, even- 
tually, that appeal was re-heard on review 
and another judgment was given on the 
3rd November i921. The judgment 
of that date, no doubt, did rot in 
any way modify the portion of the 
earlier judgment, in respect of which leave 
to appeal has been granted and is now 
asked for. That, However, does not, in 
our opinion, affect the character of the 
judgment of tle 3rd November 1921, as the 
judgment is in Appeal No. 374 of, 1919, 


> 
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and as that judgment is distinct from. miik 
judgment in Appeal No. 373 of 1919 the 


earlier judgment was, of course, 
so far asit still stoodin the latter judgment 


A. S. No. 374 of r9ro; but that did not.: 


entail-that the latter judgment was. not 
the judgment in that. appeal . 
final adjudication, against which a further 
appeal would. have to be taken. 
circumstances, 
second requirement of O. XLV, r. 4, that 
the suits.to be consolidated were decided 
by the same judgment has been met, since 
the judgments d.ciding them were, in. our 
opinion, -certainly different ‘in the Court 
of first instance and were distinct in this 
Court. There is, therefore, no room for 
the application of such an authority as 
Bhagwan Singh v. Bhavani Das-Bhagwan Das 
(1). The petition for consolidation failing, it 
is not posissible for us to tr at the valua- 


tion in Appeal No. 374 of r9r9 as fulfilling - 


the requiremert of section .110 Civil 


Procedure Code.. 


We are then asked to certify the case as 


& fit one for appeal under section 109 (2), 
Civil Procedure Code. The 
to fitness for appeal with reference to that 
provision are, no doubt, wide. But itscems 


to be, well established that there must be. 


some substantial question of law of general 
interest involved [sec Mott Chand v. Ganga 
Prasad Singh (2) and Sadagopa Chariar v.. 
Krishnamoorthy Rao (3)]. 
how such a question arises in the case before 
us, since the matter for appeal is. only 
the effact on a. particular case of section 
47, Civil Procedure Cod., as debarring the 
plaintif from proceeding by suit instead 
of in execution of a decree already 
obtained. 

Tt is then guested that the case is cov- 
„ered "by section 109 (c), Civil Procedure, 
"Code, because leave has already been 
granted in respect of another case, A. S. 


No. 373 of 1919, involving the same . 
question as this. The only authority 
fo; this very wide construction of 


(X) 59 Ind. uet 784: 43 A. 223; 18 A. L. J. 
1119; 2 U. P. R. (A) 411. 
(2) 24 A. rds W. N. 362; 29 I. A. 403 
4 Bom. L. R. 159; 8 Sar. P. C. J. 247 (P. C). 
(3) 30 M. 185 at p. 190; 9 an I. R. 663; 4 
A.L. 3.333; 11 C. W. N. 585; 17 M. 1. J. 240; 2 
M, Ts. T; 204; 5 C. Ie J. 566; 34 I Pu 93 (P. €). 
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adopted ` 


and the. 


In these . 
we cannot hold that the. 


decisions as. 


We cannot see. 
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section 109 (c) is Makund Sarup v; 
Richard , Ross Skinner (4). We are not 
prepared to act on the principle suggested 
without more and better authority. 

In these circumstances, the petitions 
must fail and must Be dismissed with costs. 


V. N. 
(4) 5 “Ind. Cas. 583. 


Petitions dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


Civiz, REVISION No. 75 OF 1922. 
November 9, 1922. 

Present :—Pandit Kanhaiya Lal, J. C. 
SITA RAM-—PLAINTIFF—APPLICANT 
Versus 
LALTA AND ANOTHER—DEFENDANTS— 
OPPOSITE PARTY, 

Provincial Small. Cause Couris Act (IX of 
1887), s. 17—Ex parte decree, application to set 
aside--Court, power of; to determine nature of 
security. .. . 

Uponan application made to a Sntall Cause Court 
to set aside an ex parie decree, it is open to the 
Court to direct whether the security should be 
paid in cash, or in property, and if it gives a ditec- 
tion one way or the other, a reasonable time must 
be allowed for carrying out that direction. 


Revision against an order'of the SERE 
nate Judge, Bara Banki. 

Mr. Ghulam Hasan, for the Applicant. . 

Mr. Basdeo Lal, for Opposite Parties 
Nos.r and2.  . 

JUDGMENT.—An eten was made 
by some of the defendants to set aside an, 
ex parte decree obtained’ against them by 


the present applicant from the Small‘Cause °° 


Court. The decretal money was.not de- 
posited with the application. The Court 
required the defendants” to deposit the 
decretal money and fixed’ á' date for the 

hearing of. the application. On that.date 
two days’ further time was granted and 
within that time the decretal money was’ 
deposited. The Court below has accepted 
that deposit as a sufficient compliance of 
section 17 of the Provincial Small Cause’ 
Courts Act (IX of 1887). There is a conflict 
of opinion in regard to the power of the 
Court to receive such deposit eae appli- 


- atease-of:this character. 


220 : 
MUHAMMAD DIN V. LABH SINGH. 


cations filed but the decision-in Raghunan- 
dan v. Badal (r) holds. ‘good and governs., 
-It is open to the 
Court; according to that decision, to direct | 
.whether the sécurity should be paid in-cash 
or in'property, and if it-gives a direction. - 
one way or the other, a reasonable time 
has ‘to be allowed: for carrying out that 
direction. 

The’ SHDESQMORR is, feel E 
with costs. Late 

W. C. A. Application dismissed. 
(1) 3 0.C. 296. 


VA 


LAHORE HIGH COURT. ' 
Orem, APPEAR > "No. i712 OF 1922. 
"ov Febrüary/ 7; 1923; m 
` Présent. Mr: ‘Justice; ‘Campbell: Pr 
MUHAMMAD DIN, MINOR, THROUGH: ALT. 


MUHAMMAD, HIS: FATHER-— DEFENDANT » 
, on the record of the population of this place . 
`. except an obviously exaggregated statement - 


` n 24 c 
: Jerstis D 


>. PR tes 


KALU AND'OTHERS-—DEFENDANTS-— 
. RESPONDENTS. 


" Custom-—Nonsproprictors, right: of, to’ transfer 
viro MS Jang, Tahsil fiu. District’ 


Pet Es 


by, the nee is, isl do not pe eee 
imply a fenünciation by thé proprietors of their 
discretionary. right to object to subsequent sales 
or establish a custom. recognising such sales as 
"^ authorised by the ‘proprietors, {p. 221. col. 1.] 

Kharak Singh v. Alladitta, 85 P. R. 1882, Maya 
Das v. Jan, Muhammad, 13 P. R. 1889, 
Malv. Ruldu; 40 P.R. 1889, Khudayar v. Kapur 
Singh, 50 P.R. 1889 and. Harsahai v. Ganga Ram, 
7 P. R.190o, P. L, R. 1900, p. 145, followed. 

` Mauza Raja Jang, in Tahsil Kasur, District- 
Lahore, is'a village and not.a town. [p. 220, col. 2.] 

INon-proprietors of-Mawza Raja Jang have not 
by custom the right to transfer their rights of resi- 
dence in the vil age without’ the consent of the 
proprietors. b. 220; col, 2.] ` 

“Second appeal ‘from the ‘decree of the 
Sénior' Subordinate Judge; Iahore, dated 
tHe: x8th March , 1922, affirniing that of the | 
Munsif’ First Class, | ‘Kasur, dated the a 


pap 1921. «5 0. 
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LABH SIN Git, “AND OARS PANS E 
. that there are 5,000 or 7,000 houses. 


-Buta : 


uc 


“Tala. Tirath Ram, fs the ae 

Lala Kishen Chand, for the fenum. 
Respondent. 

JUDGMENT.—'The suit was bys dettdin. 
proprietors in the village of Raja Jang. 
: for possession of. a.site sold by Fadiria, a: 
sweeper by caste and .a :non-proprietor; 
to another non-proprietor. Muhammad: Din! 
tarkhan, The plaintiffs based their.suit. 
on the - allegation . that ‘such .a. sale» 
by non-proprietor was: not:sanctioned. by’: 
custom. The defendant pleaded:that Raja : 
Jang is a town and not a village,:that non- : 
proprietors have the right to transfer their : 
sites and that Faqiria was full owner. : . «© 

"The Trial Court decreed the suit and the: + 
decree was. upheld on appeal by the. Senior . 
Subordinate Judge who granted a certificate: : 
for second appeal under sectiori: 4r. (3) -oft . 
the Punjab Courts Act stating the question ` 
regarding the existence of custom to be whe- : 
ther a non-proprietor in Raja Jang Gan-: 
transfer his right of residence in the village - 
without the consent of the ' proprietor . 
has the right to remove ‘malba, 
. The first contention is that the finding- 
of the Courts below that Raja. Jang is a ' 
village’ is erroneous. I.findesxo evidence.’ 


by a defence witness named Hazara Singh : 
There 
is no evidence that any trade is carried. on; 
According to other evidence produced by the | 
defendants, there is no Municipal Committee: 
and no Bazars. There are-two primary - 
schools and most of the houses aré Kachchai-* 
On the other hand, it is proved that the - 
organization of Raja Jang is that of- an . 
ordinary prosperous:village in the Punjab, 


. and no grounds have been established on ^ 


which it can be held to be a town. 
The secorid contention is that the evidetice ,. 
on the record establishes the right of a non- 
proprietor, resident to transfer his- right 
. of residence and the materials of'his house - 
without the consent ofthe proprietor of the : 
site. The defendants produced in allthree 
witnesses. The first, Sundar Singh, states 
that he being:a Zargar purchased sites from 
Nabi Bakhsh, weaver, and Faiz Khoja, ` He ~ 
did' iot say whether. the. proprietors con- | 
sented to the sale. He. was-unable to- pro- - 
duce any sale-deed ‘by Nabi” Bakhsh’ but . 
' he exhibited:the sále-deed'of the ‘purchase. 
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from: Faiz. Khoja. ‘The ‘second . witness, 
„Hazara Singh Mirast, stated that he had 
„purchased land from two Christian sweepers, 
.Chandu and Roshan, and he produced 
„the sale-deeds. He stated that no one 
objected and that he did not obtain pet- 
mission to make the purchase from any- 
body. | The third witness, Roshan, says that 
twelve or fourteen years ago he purchased 
-four marlas from the defendants, that a 
.salé-deed was executed, but that he had 
not brought it to Court. 

This was all-the evidence and it is mani- 
.festly quite insufficient. It has often been 
ruled by this Court, e.g., in Kharak Singh 
v. Alladitia (x), MayaDas y. Jan Muham- 
mad (2), Buta Mal v..Ruldu (3), Khudayar v. 
Kapur Singh .(4) and Harsahai v. Ganga 


Ram (5) that several previous sales, even : 


where th: acquiescence by the proprietors 
is proved, do not necessarily imply a re- 
.nunciation hy the proprietors. of their 
discretionary right to object to subsequent 
sales. or .establish a custom recognising 
-such.salés as authorised by the proprie- 
: tors. . : : 
A-number of deeds, was presented to the 
. Trial: Court after the hearing of the case 
: had-been concluded, but no proof was offered 
of ‘their: genuineness and they cannot be 
‘accepted as evidence that the transaction 
. which. they profess to record in fact took 
place. *” ; SI 
The appellant. has failed to establish 
his case and the appeal is dismissed with 
costs, 24 A A 
Appeal dismissed. . 


HS 85 P. R. 1882, 
2) 13 P. R, 1889. 
T s) 40 P. R. 1889. © 
: 50 PeR. 1889. - 
7 PeR. 1900; P-L.'R. ivoo, p. 145. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
, MISCELLANEOUS PETITION NO. 17 OF 1922. 
October 25, 1922. 
Present :—Mr. Batten, J. C., and 
us E Mr. Hallifax, A. J. C. s 
MOHANLAL BALBHADRA—DEFENDANT 
~~ APPELLANT—APPLICANT 
-  VEFSMHS . E 
Rat Bahadur BISSESARDAS DAGA— 
| PLAINTIFF— RESPONDENT— . ^. 
` “NON:APPLICANT, ©” ^ 
Civil Procedure, Code (Act V of 1908), s. 109 (c) 
—Leave to appeal to Privy Council— Importan: 
questions of law.. a an 
* In'order that leave to appeal to the Priv" 
‘Council should be granted the questions invol- d 
‘in the appeal must generally be important in * ^. 
way thatthe decision of them willaffect a larg 
number of persons. - 


Application. for leave -to appéal:to His 


Majesty in Council against the decree;dated 


-the oth January 1922, passed in First Appeal . 
,No,84ofr920. .- ' ^ « - dE 
Dr. H.S. Gour, for the Applicant. 
Sir Bepin Krishna- Bose, for the 
APER E: 
.ORDER.—This Court's judgment did 
not affirm that of the lower Court büt the 
‘value of the subject-matter ‘in dispute is 
a few rupees less than Rs. 5,000. To say 
that the case involves “very difficult and 
‘intricate questions of law” is to sag that 
it involves ‘‘ substantial questionsvóf law.” 
If that were sufficient to bring it within the 
meaning of clause (c) of section 109, the 
word and at the beginning of the last clatise 
of section iro would be superfluous. ‘The 
‘questions involyed must generally be, im- 
portant in the way that the decision of 
them will affect a large number of persons. 
‘On the facts disclosed in this case it is 
clear that the decision will affect nobody 
in these Provinces except the appellant. 
The application for leave to appeal'is re: 
jected and the applicant will pay all thé 
‘costs of-the opposite party which we as^ess 
atRs.30.- ^ | .- el IET 


Nóni- 


m 


GRD. > Application rejosted; . 


* ga 
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OUDH J a COMDN ER'S 
.SECOND CIVIL APPEAL No. 174 OF 1922. 
i August 25, 1922. 
‘Present '——Mr. Ashworth, J. C. 
RAM KISHAN. DAS—PLAINTIFF— 
APPELLANT 
VEYSUS 
JAGANNATH PRASAD—DEFENDANT 
No. 2—RESPONDENT. 


. Civil Procedure Code ( Act V of 1908), s. 35—- 


Costs— Appellate. Court, duty of — Appeal, second, 
interference by, High Court. 

Under section ` 35 of the Civil Procedure Code 
itis the duty of an Appellate Court to award costs 
or make some direction as to costs, and the failure- 
to make such provision, amounts to a failure to 
comply with the law, and'as suchisopen to cor- 
rection in Second ‘appeal. "[p. 223, col. rj ' 

"The High Court will, in second appeal, interfere 
‘with an order of the lower Appellate Court varying 
the order of the Trial Court in the matter of costs, 
when such variation is based on either a wrong 
“view of the law, or'on a-supposed fact: for which 
there is no evidénce whatever. [p. 223, col rj] —~ 
~ Appeal against the dectee of the Third 
Additional District Judge, Lucknow, dated 
the 21st February 1922, , modifying ‘the 
decree of the Additional Subordinate Judge, 
Lucknow, dated the zr3th June 1921. 

Mr. Hakint-ud-din Siddiqi, for the Ap- 
pellant. 

Mr. Ram Prasad, for the Respondent.. 

JUDGMENT.—In this second appeal the 


appellant, Ram Kishan Das, who was plaint- 


iff in the Court of first hearing, appeals 
from the decree of the lower Appellate Court 
as to costs. The appellant, Ram Kishan 
Das, brought a suit against one Jagannath 
Prasad on the basis of an indemnity bond, 
‘dated 28th November 1920, by which a 
third party, Jagat Narain, charged certain 
immoveable property with the payment 
of two debts created by him. by pro-notes. 
Jagaunath Prasad had purchased the prop- 
erty charged and the plaintiff's suit was 
for recovery of the debts on the basis of 
the indemnity bond. by sale of the property. 
We are not concerned with the decree 
against defendant No. r, Jagat Narain. 
- Ag against the second defendant, who 

is respondent. in this appeal, the Court 
of first hearing. decreed Rs. 346 odd 
with interest on the finding that the 
consideration for the indemnity bond 
was only good to this extent. It directed 
that the plaintiff-appellant and the 
defendant No. 2 respondent should bear 
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-on two grounds. 


‘lies. 
- this question, to keep separate the question 
‘of -the propriety of the lower Appellate 


i925 


their own costs. In first appeal to the 
Third Additional District Judge this order 
of the Court of first hearing as to' costs 
was set aside and it was: directed that the 
defendant No. 2, respondent, ought to get his 
costs on the Rs. 700 which he had succeeded 
in getting cut off the face-value of the 
indemnity bond. The lower Appellate Court 
admitted that the appellant had also pleaded 
that the whole of the security bond, was 
nof binding on him but remarked that this 
was merely alegal plea. It also apparently 
by inadvertence failed to pass any orders 
as to the costs of appeal to: be borne by the 
parties to the appeal. 

'The plaintiff appeals against this order 
He maintains that the 
lower Appellate Court's order reversing 
the order of the Court of first hearing as 
to costs should be set aside ; and, secondly, 


'that the lower Appellate Court's failure 


to award any costs of the appeal should 
be deemed an order réquiring the parties 
to pay their own costs and as such should 
be set aside in favour of an order awarding 
the plaintiff-appellant his costs in the lower 


. Appellate Court. 


A preliminary objection is taken by the 
respondent-defendant No. 2 that no appeal 
It will be convenient, in considering 


Court's order as to costs in the Court of 
hearing from its failure to award any parti- 
cular costsin the appeal: Relianceis placed | 
by the respondent on Maula Bakhsh w.' 
Musammat Masuman (x) where it was 
held that a second appeal lies against an 
order about costs only when the order of 
the first Appellate Court ís contrary to 
some specified law and not otherwise. That 
ruling is, however, inapplicable. to the present 
case. It dealt with an order as to costs 
passed by a lower Appellate Court in respect 
of proceedings before it. Doubtless, where 
there is an appeal against the costs awarded 
by any Court in respect of the proceedings 
before it the’ fact that judicial discretion 
is vested in any Court to award costs in 
respect of such proceedings will be a reason 
for a further Appellate Court refusing to 
interfere except on certain strong grounds 
with which we are not concerned, 


(1) 8 O., C. 251; 
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Where, as in. this case, 
pellate Court has. interfered with the 
order. of the Court of hearing. as to 
costs, there appears to me no reason why 


the legality.of the lower Appellate Court's 


order should not be open to question in 
'second appeal. The Court of hearing had 
directed that the parties should bear their 
own costs.. The lower. Appellate Court 
varied this order because it held that the 
plea of the present -respondent that. the 
‘indemnity bond was altogether invalid was 
merely a legal plea.. If this reason be treated 
- seriously then it was wrong in law as.there 
is no distinction made by the law between 
pleas based on facts and pleas based on 
law so far as the apportionment of costs 
is concerned, What I think was meant 
by the lower Appellate Court was that the 
plea that the indemnity bond was altogether 
invalid, was not seriously taken up and 


occasioned no trouble to the Court or liti- : 


gants. That this was not so, however, 
is clear from the fact that the invalidity 
of the security bond was seriously contended 
in the appeal of the respondent before the 
lower Appellate Court. Itis not permissible, 
therefore, to disregard this plea as taken 
in the Court of first hearing. In the cir- 
cumstances, I think that the variation 
by the lower Appellate Court of the costs 
'-of the Court of first hearing was based on 
éithet a wrong view of the law or on-a sup- 
posed'fact for which there was no evidence 
whatever, and, in any case,varied the first 
Court's decree as to costs on a ground that 
was insufficient in point of law. The lower 
Appellate Court's decision, therefore, as 
to the costs in the Court of first hearing 
was bad in law and is liable to be upset 
in second appeal. 


As regards failure of the lower Appellate 
Court to make any orders as to the costs of 
the appeal, I am of the opinion that section 
35 of the Code of Civil Procedure must be 
construed to impose upon the Court a duty 
thatit shall award costs or make some direc 
tion as to costs. .The failure of a Court 
to make any direction could no, doubt, be 
remedied by way of review but it is equally 
open to a party to appeal against a decree 
which fails to make provision for costs, 
The failure to make such provision amounts, 
in my opinion, to.à failure te comply with 
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the lower. Ap“. 
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the law and as such is open to correction 
in second appeal. | 
Consequently, I, allow this appeal and, 
setting aside the order of the lower Appellate 
Court as to costs, I restore the order of the 
Court of first, hearing that the parties'shall 
bear their own costs in the FirstCourt and 
I make an order as to costs of first appeal 
thàt the present appellant shall get his 
full costs of that appeal. He will also get 
his costs of this appeal. 


WGA, Appeal allowed. 


CALCUTTA HiGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 367 
OF 1922.. 

‘December 18, r922. 

Present :—Justice Sir N. R. Chatterjea, 

Kr., and Mr. Justice Cuming.. 
HEMANGINI DEVI AND * ANOTHER— 
DEFENDANTS NOS..I AND 2—APPELLANTS 
. A Versus 
RAJA BEJOY SINGH DUDHARIA— 
i PLAINTIFF —RESPONDENT, 

Trespass——Building on land belonging to another 
— Knowledge of builder, effect of—Building 
without permission—Building, ‘removal  of—s 
Acquiescence, doctrine of. - j 

If a person begins to build on land supposing 
it to be his own and the real owner, perceiving the 
mistake, abstains from setting him right and leaves 
him to persevere in his error, he will be allowed, 
in equity, to assert his title to the land, But if 
he builds, knowing it to be the property of another, _ 
nothing will prevent the real owner from afterwards 
claiming the land, with the full benefit of the 
expenditure upon it. [p. 225, ‘col. 2.] 

Ramsden v. Dyson, (1866) 1 H. L. 129; 12 Jur. 

(N. 8.) 506; 14 W. R. 926 and Bent Ram v. Kundan 
Lal, 26 I. A, 58; 21 A. 496; 1 Bom L.R. 400; 
3 C. W. N, 502; 7 Sar. P. C. J. 523; 9 Ind, Dec. 
(N. S.) 1022 (P. C.), relied on. 
' When a person writes a letter to another asking 
permission to construct.a building upon his land 
and makes the construction in the expectation 
that permission will be granted but without waiting 
for it, he does so at his own risk, [p. 226, col. 2.] 


‘Where a person builds on another’s land 
. the.acquiescence of the owner ‘will ‘deprive 
the ‘latter of his ‘legal rights, only when 


the acquiescence amounts to fraud. * There 


ate. several requisites necessary to, constitute 
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fraud, "In the first place, the person making the 
building must have made a mistake as to his legal 
tights.. Secondly, he must have expended some 
‘money or must have done some act, not necessarily 
‘upon another's land on the faith or mistaken 
belief. Thirdly, the owner, the possessor of the 
legal tight,must know of the existence of his own 
right which is inconsistent with the right claimed 
by the’ person making the building. Fourthly, 
‘the owner must know of the latter's mistaken 
belief of his rights. Lastly, the owner must have 
encouraged the person making the building in 
his expenditure of money or in the other acts 
which he-has done, either directly or by abstaining 
from assetting*bis-legal right. When all these 
elements exist, there is fraud of such a nature as 
will entitle a Court to restrain the owner from 
exercising his legal rights. [p. 226, col. z.] 

Willmott v. Barber, (1880) 15 Ch. D. 96 at p. 105; 
43 L. T. 95; 28 W. R. grr, relied on. . 


Appeal against a decree of the Ditsrict 
J*dge, Murshidabad, dated the 23rd of 
November 1921, reversing a decree of 


the Munsif, First Court at Jangipur, dated 


the. 31st of January 1920. 
. Dr -Jadu . Nath Kanjilal, . for the 
Appellants—The. defendants are the 
appellants. The appeal arises: out of a 
suit for a declaration of right of way and 
for a mandatory injunction for the removal 
of. an ovetbridge which the defendants 
had .constructed. over. the pathway. We 


denied plaintiff's title and also pleaded that - 


plaintiff was estopped from obtaining an 
injunction inasmuch as he acquiesced in the 
building of the overbridge. ‘The First 
Court declared. plaintiff’s title but refused 
the mandatory injunction asked for. On 
appeal the suit has been decreed-in full. 
On the-20th of November 1918, we wrote 
a letter to the plaintif praying for per- 
mission to build the overbridge. The plaint- 
iff did not condescend to reply to that 
letter. ‘The plaintiff's local agent resides 
in the ‘locality. The finding is that the 
overbridge was ‘built in the presence of 
the. Rajah's agent. He. did not object 
to our building. I submit all this clearly 
proves acquiescence on the plaintiff's part. 
If,thatis so, the plaintiff is neither entitled 
to mandatory injunction nor to damages. 
See Kerr on Injunctions (3rd Edition) 17 ; 
117 ; 484. The acquiescence of an agent 
is sufficient. -See Woodroffe on Injunctions 
(4th. Edition) 113 ; Benode Coomaree Dossee 
v. Soudaminey "Dossee (1), Noyna Misser. 


" (1) 16.6, 252.25 p. 266; 8 Ind. Dee, (F. $.) 167. . 


INDIAN CASES. 


^ (rei 

v. Rupikun (2), Anath Nath Debv. Galstau® 
(3), Chandra Nath Pal v. Sree Gobind Chow- 
‘dhury (4), De Bussche v. Alt (5). Ry. 15 

Babu Mohendra Nath Roy (with him 
Babu Ramani Mohan Chatterjee), for the 
Respondent.—There is no substance in the 
appeal. As regards the question of title 
it is concluded .by findings of fact. As 
regards acquiescence, see Willmott v. 
Barber (6) where the fundamental pro- 
‘positions’ were laid down. The finding 
is that he did not wait for the Rajah’s 
permission, See Ramsden v. Dyson (7), 
Smith v. Smith (8) section 55, Specific 
-Relief Act. The learned Judge was.quite 
right in holding that there was no acquies- 
cence. See Shyam Lal Ghosh v. Rameswars 
‘Basu (9). 

Dr. Kanjilal, replied in brief. 


JUDGMENT. 

Chatterjea, J.—This appeal arises out 
ofasuitfor a declaration of the plaint- 
iff'Ssrightto a pathway, and for a mandatory 
injunction for the removal of an over- 
bridge, which the defendants had constructed 
over the pathway,on the allegation that the 
pathway was a private pathway belonging 
to the plaintifi, and that the defendants 
had no right to construct the ovetbridge. ^ _ 

The .defendants, among other things, | 
denied the plaintiff's right, and also pleaded 
that the plaintiff was precluded, by reason 
of acquiescence in the construction of the 
overbridge, from having it demolished. 

The Court of first instance declared the 
title of the plaintiff.to the disputed path- 
way but refused the mandatory injunction 
to demolish the overbridge, and gave the 
plaintiff a decree for Rs. 100 as damages. . 

On appeal by the plaintiff, the learned 
District Judge directed the removal’ of the 
overbridge. MB 

(2) 9C. 609; 12 C. L. R. 300; 4 Ind, Dec, (s. s.) 
TO54. 

s 12 C. W. N. 5191.35 C. 661... 
(4 6 C. W. N. 308. 

(s) (1878) 8 Ch. D. 286 at p. 314; 47 L. J. Ch, 
381; 38 L. T. 370. FS ; 

(6) (1880) r5 Ch. D. 96 at p. 105; 43 L. T. 
95; 28 W..R. 911. 

(7) (1866) 1 H, L. x29; 12 Jur. (N. S.) 506; 14 
W.R. 926. 

8) {1875} 20: Eq. 500; 23 W.R. 771; 32 L.T, 7871 
(3 33i1nd.Cas.273; 23 G, I. Je 82 E 
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The defendants have appealed to this 
Court. 


The first contention raised is that a. 
certain letter by which the defendants 


had asked for the permission of the plaintiff 


for the erection of the overbridge was no 
evidence of the title of the plaintiff, and that 


the question of title should” have been. 


decided upon other evidence. 

There is no doubt, however, that the 
letter contained a clear admission of the 
plaintiff's, title and both the Courts below 
-have found that the plaintiff's title . was 


proved. The main contention, however, is 


: that the Court below ought to have heldthat 
there was acquiescence on the part of the 
plaintiff and that the Court, therefore, 
was not justified. in directing the removal 
of the overbridge.. 

It appears that the defendants, on the 
20th November 1918, wrote the letter 
referred to above, asking for permission 
to errect the overbridge. No orders appear 
to have been passed on this letter and the 


, 


defendants without waiting for any order. 
The plaintiff s local 


built the overbridge. 
agents were residing very near the place 
and they did ‘not raise any objection. It 
. is accordingly contended that this amounted 
to acquiescence on the part of the plaintiff 
_ which precluded him from having a manda- 
tory injunction.’ -The cases of Noyna Misser 
v. Rupikin (2 ) and Benode Coomaree Dossee 
'v. Soudaminey Dossee (1) have been telied 
upon on behalf. of the appellants. 


In the second case, the question was, 


whether a building which had obstructed 


the entrance of light into the plaintiff's. 
buildings should be demolished, when the: 


plaintiff had .not taken prompt steps. 
Wilson, J., observed: “When a plaintiff 
has not brought his suit or applied for an 
injunction at the earliestopportunity, but 
has waited till the building has been finished, 
and then asks the Court to have it removed, 
a mandatory injunction will not generally 


be granted, though there might be cases: 


where it would be.” 
'The building to be demolished, however, 


in that cese. was not erected upon any. 


land .belonging to, the plaintiff and the 
cese, therefore, is" nts, distinguishable, 
' froin the present.; .- 


‘The first, case AEN ‘to an agnicultüal 4 


holding.. n The. ; tenant; of on, agticjiltura 
n. 


IN DIAN- CASES: 


ehh. 


holding NU the land of his ole with | 
mango trees to the kuowledge, but without 
the consent, of the landlord, thus changing 
the character cf the land. More than 

three years afterwards, the landlord sped 
for a mandatory injunction to: have the 
mango trees removed. It was held that: 
having stood by for more than three years: 
and allowed the tenants to spend bis labour? 


:and capital upon the land without taking: 


any. action in the matter, the landlord. 
was not entitled to a mandatory injunction.’ 

It was the case of a tenant, and it is unneces- 
sary to consider under what circumstances 


“a landlord is entitled to a mandátory in; 


junction against his tenant. 

Here the defendant was a stranger. 
So far as strangers are concerned, the law 
oa the point appears to be quite settled. 
In the leading case of Ramsden v. Dyson (7) 
it was observed that, ‘if a stranger begins; 
to build oa land, supposing, it to. be his own, 


and the real owner perceiving lis mistake, ; 


abstains from sctting bim nght and leaves. 
him to persevere in his error, a Court of 
Equity will not afterwards allow the real 
owner to assert his title to the land. But 
if a stranger builds on land knowing it to.be 
the property of another, equity will not. 
prevent the real. owner from afterwards 
claiming the land, with the, benefit of all 
the expenditure. upon it^ 

The principle. was referzed to y the 
Judicial Committee in the case af Beni Ram | 
v. Kundan Lat (10), (which was a case of a * 
tenant), «Their Lerdships pointed out.that 
the rule of equity “night possibly be made 
to apply. to the case where the owner of 
land, sces another person ererting buildings, 
upon it, and knowing that such other. 
person is under the mistaken belief that the 
land is his own property, purposely abstains 
from interference, with the view of claiming 
the building when it is erected, " A 

The circumstances under which the owner 
of a legal right will be precluded by his 
acquiescence, Trom assertingit, was consider- 
ed by Fry, J., in Willmott v. Barter (0); 
the learned Judge’ observed: “It has been 
said that the acquiescence’ which will deprive 
a. mah, of his legal tights must _ amount 


gm 8€ 


^u 26 Ts nA. 58; at A. 496; r- Born, L; R. 400- 
ZW. OS 45921 HN Sind P. C. ds 323: 9. Ind, Des; 
is. SMS GEM. D. 
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to fraud, and, in my. opinion, . that is an‘ 
abbteviated statement ‘of a very true pro- 
position. A. iam is not to be deprived: 
of his legal rights unless he. has acted im 
sich a way as would niaké.it, frandutent- 
fot him to set. üp'thóse rights. What,” 
their, are the elements or requisites necessary; 
to constitute fraud: of ‘that. description ?- 
In the, fist place, the plaintiffmust " have 
mada mistake as to his lepaltights. Second 
ly, thé plaintiff: niust have. expended some. 
titoney: or must ‘have done :some act “(mot 
necessarily "pon the défer dant/s land rom the: 
faith of ‘thé mis taken belief.’ Thirdly, thè 
déferidatit,: the possessof'of “the. legal tight, 


"must know of. tlie. existency-of ” "liisown: 2 


right which 15 /Hficonsistent "With the tight 
claimed "by the. plazztiff? If'hé. does ‘not 
know of it, hé isin the satue-position as: the 
plainti frand thé doctrine. of acquiescence” 
is fouride’d“upon. conduet witli^a kàowledge : 
of your legal fights. Fourtlily, the defend 


ant, tlie. possessor of the. legal. tight, must * 


: Know’ of ' the < plaintiff's mistaken: kelicf 

ud his rights. If'he docs not,thereisnothiug: 

hich” i£ calls’ upon him to'assert his own: 

i hts, Lastly; the defendant, ithe. p 
` of ‘the. legal. right must have encóüráged: 


tlic. plaintiff in “his expenditure -of- money. 


- or in the othér acts. whichhe Bas: done; 
either directly; or by abstaining fron 
‘asserting .his legal right.. Where-all: thése 
elements exist, there ig fraud ‘of "such a. 
etiatuie as. will entitle the Court to testrain:: 
the possessor of the legal. fight frof exercis“ 


ing it, but, ii my judgnient, ‘nothing. short ' 


of thiis will do, 

Aš, stated: above; the .defendánts-in-thlé. 
present case were undef no mistake about” 
their, rights, they wete perfectly aware 
that ‘thé land ‘belonged “to ` the- ‘plaintiff’ 
and ‘they: wrote a letter to the plaintiff: 
asking for petmission to- construct. an-ovei+ 
bridge. Thé -ptincipal ground upoi' which 
tha: doctrine. of. acquiéscence is applied, 
namely, that the -party must have" made a 
mistáké.as.to his tight, thiérefore; does riot: 
apply to tlie :present ‘edse. 

J€“s,.céutended; however, on behalf ‘of 
thé: Appellánts* that after having "written- 
that letter, tlie deferiddnts" expécted thatthe- 
plaintiff would agree to the construction, 
and:that having regard-to- th} fact that no 
steps Werte takén-to prevent thé-cónstructión: 
of the overbridge by the locdl-agents’ ånd- 
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the further fact that one of them when 
invited to the house of the defendants“ 
passed over the bridge, amd did not object. 
to it'are relied upon as acquiescence on the’ 
part of the plaintiff: Ott attention has beer- 
drawn’ to the provisions of sectiow 56 (f): 
of the Specific "Relief Act which lays down? 
that-an injunction canriot be granted when: 
the: conduct of the. applicant or his agents" 
has béen such‘as to disentitle him -td-the 
assistance. of the Court, It: is: furthér- 
conténded > that "the: acqtiescence of the: 
agent is sufficient to-bind the plaintiff. 

"Tliéte may bé cases where the acquiscence ~ 
of thé agent ‘is: binding on the principal! 
In the present ‘case’, howe er; the- letter- 
was admittedly written to the. Raja himself 
and mot to his local-agents. Thé defendants’ 
constructed the overbridge without waiting’ 
for the plaintiff's permission, and if they 
constructed it-in the expectation that 
perinission would be granted; they must: 
be.taken to have done so at their own tisk: 

Under these circumstances, I do not sev 
how the-mere fact that the plaintiff’s local 
agents did. not raise au"objection to the 
coüstruction' of the overbridge could tè 
held ‘to bé acquiescence on the part of thie: 
plaintiff. The permission, as stated- above; 
Was asked for not from them but from thei 
niaster, the - plaintiff‘ himself : and ‘there is 
nothing to show thàt'the plaintiff was- 
aware of the: construction~ of. thé over- 
bridge or that ‘his- local agents had amy; 
authority -to sanction: the: construction” of 
the overbiidge. As ‘to tlie fact of one ‘of 
the agents having: passed “over ‘the over- 
bridge when invited to the defendants" House 
that must have been after - its construction 
as hé could not have -passed over it unless: 
the construction’ ‘was ‘completed: or nearly 
so. Thére was sotme criminal proceeding. 
in connection. with the overbridge, andit 
doés not. appéar that there was much delay 
in instituting it, and; shortly: after, this 
Suit was-instittited.- ` 

The last contention was that the-overe 
bridge having been completed, thé plaintiff 
could only ask for damages and hot: an. 
injunction. . Bit the “principle: appli¢able- 
to. sucli cases has already been: poitited "out- 
above: If the land belongs to the plaintiff 
and the defendants, with full knowledge 
that | ‘théy have got no ‘right to tlie land, 
éréct'á structure on it,~there-is no ‘reason’ 
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wits: the-plaintiff should suffer the:structtire 
amade:.upon his land: ‘to--stand-and- submit 
` to:bezxcompernsated ‘with damages. 

On:the. wholes I think that. the: decision 
oft:tlier-lower- Appellate: Courtisis -corrent 
and this appeal must be dismissed: with 
costs. - A 


CümingfJ.--I-agree. 


Ni RY. Appeal dismissed; 


| ALDAHABAD: HIGH: COURT: 
SÉCOND'G vir APBPEAY NON 1420: OF^XQ2T, 
Fébrudry* 26; 19235 
Přèsent’—Mi: Justice Gokil Prasad: 
"UO BENARSI—PhbiNTIERG-- 


ABPELLANG 
m l versus ach 
| BRUELU snp orrers-Deranpan Ts 
RESPONDENTS :- 


Movigdge-—-Sale under-idecrez.of ‘priory mortgages 
—Pisne= morigagee , not: imploaded~ Property, 
Purchdser of, by prior: morlgagee—Suil < for. 
sdie'by piste nkorigagee-—Pyior mortgages, whether. 
necessary’ pariy 

An.puisné mortgagee cannot ' sue sucvessfully”’ 
fora deeree-for sale'of “the mortgaged. property: 

tuout-impleading a :psior. mortgagee, who. has. 

- alteady “purchased” the: mortgaged- property, in: 

executioirof a*-décrée'for* sale on his’ mortgage" 
wittiotitinipleaditig the puisuéinmtórt.agBen- — — 

Secotd:appealfromea decree of cthe Diye 
trict: Judges Bénares;. dàted^ the: 8th! 
August 1921. T 

Mr. K. Verma, for the Appellant. 

Messrs, Harnandan Prasad and G. Agar- 


wala, for the Respondents. 


JUDGMENT ~The, questiónraisedin, this. 


isintán:castis: 


i 


x dej 


his mortgage: without:impleading theapaisne 
mortgagee. . 

'Éhe.;Courts -below have: answered“ this 
question inthenegative and have dismissed 
the plaintif's -puisme. mortgagee's.sult for 
sale. . 

. He comes here:in second appeal and 
contends: that,u1der-the.new Code of Civil 
- Pioeedurey:theipuisnermerigagea:can ubting 
the mortgaged property into sale withwtt 
impleading;.a prior mortgagee... That. rule 
would, of. corse, apply ina ordinary, case 
in: which: the property. belougsoto the -mort- 
gaoi bat here-the: relieivclaiingdby-the 
pulisue mortgagee. is against: tht mortgaged 
property which has béen sold inisatistaction 
of a decretiomarprior niertügageufot which 
he :was not a party. The ordiivary, rule 
ot. property betig sold in exeeutiviniot 
prion mortgage is that ‘the propethy is s 
freex of call! ptiste- inotmbtancestsandi the. 
only?! righ which\a p&ismeemartgagde. Has, 
is the. right-to’redéent: thé prier mtortedge 
and bring tfiexproperty. to: sala bit bêcause 
of his not: being:sovimpleaded ihe ¢aithot 





' getitid ofthis liability sto redeem theutior - 


mortgages Im the«présenticdse; dscIohave 
already:etüted abovej-thé-prOprietdry rights 
in the property have vested in the prior 
mortgágee.and'the:puisne-ntortgugeercannot 
have those«rights'sold. without, paying up 
the prior mortgage. What the- plaintiff 
wauts.really is:té haves: the propert}ipar- 
cháscdibytlie;priormórtgageessold. tdisatiko 
fy: the - lateri: debt : withouttreddedtings the 


prior : mortgage: Thisscannobibe: awêdi, 


Hé.could 'onlir.reddetw the«priotiniórtguge: 


by-müking:the-.priorvmótügagée av party: 
‘torthe. suit, He did nótüinténdotó dócso; 


and«hs. mustisuffér the ‘consequéndeds: Hë- 
caniotiselt the: property tini the: absence- 
ofthe owner thereof.» Entney Opifiios the 
Courts: bélow were rights: Ij.therefdtep dis-- 
miss thistappéal withi costs! iniclidingyin« 
this Court fees onthe higher sadale. 

NHN, Appeal dismisseds 


appeal is.a-very short one; namely; whether. . 


the puisne mortgagee can sue successfully for: 
adecree for sale of the mortgaged property. 
without impledditigya prior mortgagee -wio : 
has already: purchased ‘the ‘mortgageduprops: 
erty in execution of ‘a:deere’ forsale on. 
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‘NAGPUR JUDICIAL COMMISSIONER’S 
. COURT. . 
Civi Revision No. 171 OF 1922. 

February 17, 1923. 

"Present -—Mr. Halifax, A. J. C. 
JHIBU-—APPLICANT 

: : 3 YESUS | 

“ BALAJI—NON-APPLICANT. 

. Tort-feasors-— Knowledge of illegality — Cowtribu- 

RELTA . uo ure. X 


The rule that there can be no right of contri- 
butions inter se between two wrong-doers applies 
-where the wrong-doers knew or ought to have 
known that they were doing an illegal or wrongful 
act; but if they acted under a bona fide claim of 
"right and had reason to suppose that they had a 
right to do what they did, then the right of contri- 
bation inter se exists, [p. 228, col. 2.] 


Suput Singh v. Imrit Tewari, 5.C. 720; 6 C I, 
'R. 62; 2'Ind. Dec  (N.'$.) 1066, Sreepuity Roy 
wv Loharan Roy, 7 WR. 384, Merryweather v. 
Nixan,..(0799).2 Sm. L.C. (5th Ed.) 546; 8 T. R. 
186; r6 R. R. 8ro; i Sm, L C. (roth Xd); 383, 
‘ror. E." Ri £337, Farebrother v. Ansley, (1808) 
T Carp 342" and Adamson v. Jarvis, (1827) 4 
Bing; 66; 12:Moore-241; 5 L. J. (o. 8.) C. P, 68; 
29.8, R. 503; 130 E.R. 693, relied on, 

„Appeal against an: order of the Judge, 
Smali Cause Court, Nagpur, dated the 30th 
Jine 1922, in Civil. Syit No. 2441 of 1921. 


7 ME V, D, Kale, for the Applicants. 
| Mr. D., P. Tiwari, forthe Non-Applicant. 


- ORDER.—~The first plaintiff is a brother 
of one. Kashinath ..Kunbi, deceased; the 
defendant is the.son,of another brother 
and, the remaining five plaintiffs are the 
Sons and, grandsons-of two other brothers 
of theirs, One, Bhagwan obtained a decree 
against the parties to this suit for. posses- 
sign of certain land-on the strength of a 
lage of it. given to him by Kashinath's 
widow, and, subsequently sued them for 
the.mesye profits derived from it. during the 
petiod_ of their... wrong possession. He 
obtained a decree for an amount which was 
paid in full by the plaintiffs, and they have 
now sued the defendant for contribution of 
his share. In the Small Cause Court where 
it was tried the suit was dismissed without 
examination of its merits on the ground 
that a suit for contribution between joint 
tort-feasors is not maintainable. In Vay- 
angara Vadaka Viitil Manja v. Partyangot 
Padinbara Kuruppath (i) and Fakire v. 


(1) 7 M, 89; 2 Ind, Dec, (N. $. 647. Š 
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Tasaddug Husain (2) the two cases cited 
by the learned Judge as supporting this 
view, it is distinctly explained that that 
statement of the rule in respect of contri- 
bution between joint wrong-doers is much 
too wide. 


2. Suput Singh v. Imrit. Tewari. (3) 
contains a full statement of the rule that 
has always been accepted as correct. In 
that case a decree had been passed against 
both parties for damages for felling a num- 
ber of palm trees, and Garth,C.J.,and Mitter, 
J., said: “The first and main question is, 
whether, as between the persons against 
whom jointly the decree in the fromer suit 
was pronounced, there is any right of con- 
tribution at all, and- this depends [accord- 
ing to the rule laid down in the Full Bench 
case, to which we have been referred, 
Sreeputty Roy v. Loharam Roy(4)] upon the 
question, whether the defendants in the 
former suit were wrong-doers in the sense 
that they knew or ought to have known 
that they were doing an illegal or wrong- 
ful act. In that case no suit for con- 
tribution would lie [see also Merryweather 
v. Nisan (5) and Farebrother v. Ansley 
(6)]. But, on the other hand, if the 
defendants in the former suit were not 
guilty of a wrong in that sense, but acted 
under a bona fide claim of right, and: had 
reason to suppose that they had a right to 
do what they did, then, no doubt, they 
might have a right of contribution 
inter se ; and in such case the Judge in 
the Court below was bound to enquire. 
what share they each took in the trans- 
action, because, according to circumstanges, 
one or more of them might be excused al- | 


‘together or in part from contributing; as, 


for instance, (to use an illustration put by 
Sir Barnes Peacock), one of them might have 
acted as servant and by the command of 


(2) 19 A. 462; A. W. N. (1897) 167; 9 Ind, Do:. 
(N. S.) 297. M 

(3) 5 C. 720; 6 C, L. R. 62; 2 Ind, Dec. (N, S.) 

1066. g t5. 


^ (4) T W. R. 384. . . 

(5) (1799) 2 Sm..L. C. (sth Ed.) 546; 8, T, Re 

186; 16 R. R. 81o; r Sm. L. C. (roth Ed} :83i, 

tor E.R. 1337. ` : Di 
56) - (1808) x Campy 3424. 1-07 - 
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the others, or the others might have been 
the only persons benefited by the wrong- 
ful act; in which case those who were alone 
benefit: d, or who ordered th: servant to 
do the act, would not be entitled to contri- 
bution.” 

3. This was followed in Vayangara 
Vadaka Vittil Manja v. Pariyangot Pa- 
dingara Kuruppath (x) ; one of the two rul- 
ings mentioned in the judgment of the lower 
Court, and the plaintiff was held not to be 
entitled to a contribution of a share of the 
costs which both parties had been ordered 
to pay as defendants in a previous suit, 
but only for the reason that he was solely 
responsible for putting forward the defence 
in that suit. The learned Judges said: 
“Acting on the principles laid down in 
Suput Singh v. Imrit Tewari (3) we think 
that the plaintiff is not entitled to contri- 
bution against the defendant. The Judge 
laid down, rather too widely a rule that 
there cannot be contribution for costs be- 
tween two parties ordered to pay them. 
Whether there is to be contribution, de- 
pends on the nature of the. defence by each 
party, and whether the defence was made 
on reasonable grounds. We dismiss the 
petition.” 

4. Suput Singh v. Imrit Tewari (3) 
was again followed in Kishna Ram v. 
Rakmini Sewak Singh (7) in which Straight 
and Brodhurst, JJ., said: “It is, no doubt, 
a' well-known legal truism that ‘no action 
' for contribution is maintainable by one 
wrong-doer against another, although the 
one who claims contribution may have 
baan compuall:d to satisfy th» whole damages 
arising from the tort committ:d by th:m 
both’ Merryweather v. Nixan (5). But 
this rule has this limitation, that itis con- 
fined to cas:s where th: p2rson seking 
redress must ba presumed to have known 
that he was doing an unlawful act’ Bast, 
C. J., in Adamson v. Jarvis (8)." 

(5). In Lasshmana Ayyan v. Rangasami 
Ayyan (9) the tort in question was an act 
that both parties knew to be illegal and 
wrongful but it was pointed that the 


g 9 A. 221; A. W. N. (1887) 31; 5 Ini. Dec. 
(s. $) ser. 

(3) (1827) 4 Bing 65; 12 Moore 2415 5 i Je 
(0. s.) C. P. 63; 29 R. R. 593; 139 3. R. 6) 


(9) 
aa: 


17 M. 75; 3M. L.J] 27% 6 Inl. Dix(s gin 
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“clear proposition of law that one tort-feasor 
cannot recover contribution from another 
is subject to still another “important qualifi- 
cation, viz., that where the loss arising from 
the illegal ‘contract is adjusted so that the 
adjustment is equivalent to a payment, 

the adjustment cannot be disturbed. " The 
suit was held not to be one for contribu- 
tion between toft-feasors at all but one for 
the enforcement of a contract subsequent. to 
the tort, andit was by thatthat the rulings 
in Vayangára Vadaka Vittil Manja. v. 
Pariyangot Padingara Kuruppath (1) and 
Suput Singh v. Imrit Tewari (3) were dis- 
tinguished. In Gobind Chunder Nundy v. 
Srigobind Chowdhry (xo) what the learned 
Judges called the “wholesome rule" which 
is set out above in the extract fromthe 
judgmentin Suput Singh v. Imrit Tewari 
(3) was again enforced. 


The second of the two cases men- - 


tioned in the judgment of the lower-Court 
is Fakire v. Tasaduq Husain (2). 
again Suput Singhs case (3) was 
cited with approval and the principle 


laid down in it was followed, the suit. 


being dismissed im accordance with thet 
principle. The learned Judges said: “That 
there may in some events be contribution 
between wrong-doers is shown from tne 
judgment in Suput Singh v. Imrit Tewari 
(3). That decision can, therefore, hardly 
be called authority for the view that there 
can never be such contribution, “as: has 
been done in the lower Court. . 
7. ‘Mention has also been made of the 
judgments of the Privy Council in Jotindra 
Mohun Lahiri v. Guru Prosunno Lahiri (11) 
and Guru Prosanna Lahiri v. Jotindra 
Mohan Lahiri (12), which are, two stages 
of the same case. The question with which 
we are now concerned was not raised 
before their Lordships, but it appears from 
the report of the earlier case (at page 600*) 
that the Calcutta High Court dealt with 
the appeal ‘‘after deciding in the plaintiff's 
favour an objection to the suit that, the 


(10) 24 C. 339; 1 C. W. N. 179 r 12 Ind. Do 
(N. 8.) 88 

(11) 31 C. 597; 31 I ex “943.8 C. W.N. ex 
8 Sar. P. C. J. 645 (P. 

(12). 55 C. 393: Pe. I. P 454- 351. A, 3x (P. C 


ja aa Sh NE 
C? Page af 31 C. [Ed] 
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TIRLOCHAN PRASAD SINGH 9 BHAGWa TU 


pleintfbeing.:a joint wrong-doer-with the 
-defendants could not sue, them for. contr bus 
-tion.”’“Phis decision was doubtless in.accord- 
-ence with: that ja, Suput Singh's case (3) ex.d 
if:therghed:heen anya pepsible doubt: of its 
cormentness:itawould almost certainly. have 
“been called. in; question before their Lord- 
SUPS. i "s i 
ii New, sitesunot;be. suggested that 
the conduct;of, any, ofthe: partics: to the 


pptesent suit: in: holding possession. against: 


Bhagwan of the property of wh'ch,mcsue 
sprofits; were. decreed was,.to itheiti krawl: dge 
iflegal os-wrongful-or that any of,thom, acted 
in ithe;matter otherwise than in good faith 
under anaim of right which there,wes rea- 
gon to seppeseswaes-valid. ‘Che: dismissel 
poF-thesnit- will eccorlingly, beset, asi de and 
then case: will be,.cemanded’,to the. lower 

Court for a decision,.on dts merits, thak is 
to. say.,,mainly ai decision..of the relative 
vamopnts of benefitsuderiyed byeach panty 
froni- possessignyofythe:dand. "The. costs 
Pisthese; proceedings, ja whighi Rs. 15,will 
,bexallowedasPleaders,fee, will be costs 
an sthesguit. NG 


sG. Rpp. ' Gase remanded. 
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“ AOUDH ‘JUDICIAL COMMISSICNER’S 
.* “COURT, LEAN" j 


Brun VREVISION “NO. 137, OF: 1921. 
Novemb r22,1922. ” 
GPresenti-— Mr. "Daniels; A. T: C. 
CBübw?TIRLOCHAN PRASAD‘SINGH AND 
', OTHERS—-APRLICANTS 


; VerSUS 
YBHAGWATI AND  OXHERS—OPPOSITE 
Parry. 

Civil Proceduve-Codé-(Act’ V. of 1908), 0. IX, 
8,10. UK ROT, 9975.3). 9,: o X Di TI, Tu 
iK) oui! dismissed, dn default in ^ ignorance - of 
death of laisfiff —Tefusal toset aside, dismissal— 

‘Procedure: : 

An order under O. IX, r. 8 of the Civil Proce- 
dure Code dismissing a suit for default of 
rosecution on a date when the plaintiff was dead, 

5 ignorance ot:snch death, is amnllity. | 
An order under r, 3, O. XXII of the:Civil.Pro- 
cednre Cote disinigaing.an application to. set.aside 
an order such as the abave ds not appealable ;:the 
. proper.remedy, of -the-party, affected. is an, applica- 
tion.td the, Court under r. 9,0f O. XXII, to set 
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aside the.abatement, and if this.. application i$ 
also dismissed,; the ,order.of dismissal is.appeal- 
able under r, 144) o£. O. KALII of. the Code. 

: Revision egsinst en orde:, datéd «the 
27th, May; 1921, of:the.Sübordináte Judge, 
Partebgerh, . confirming an order.of the 
«Munsif,. Kunda, dated the x8th December 


1920. 

; TN. Bisheshar*.Nath. Srivastava,: for. the 
Applicants. 

: Mr. Radha Krishna, Opposite 
„Perty No. 1. 

.JUDGXENT.—This.is an application in 
Tevyision in connection. with. a, suit-wbich 
«has. been. held. to, have. abated. “The. case 
„Wes. dismissed in: default. of. appearance 
ofithe;pleintiff on goth April 1920; the:date 
fixed for hearing. *,Zhe.order,purported to 
-be,passed; under Oz IX, 118, Civil: Procedure 
. Cede; but ini:fact. the plaintiff. was: dead 
„on that date though; neither the Coutt mor 
vany of the petties was. aware, of it. . inyac- 
.cordance with. the principles laid down-by 
‘the’ Privy. Council-in. Debi Bakhsh.Singh v. 
„Habib. Shahi) the otier.passed. was a nullity. 
“Under. the, Law of: Limitation. then, in.fotce 
ithe legal teptesentatives,,of :the..deceased 
chad six-amenths ftom the; date: of his: death 

within which to apply to be btoyght;.on 
tthe Xecord. .Qu.31st. August 929,7 which 
"wes: admittedly, within six:months,,of Bis 
:death, su application was, presented under. O 
ZXXTI, T, 3 by the second son of the deceased, 
aming, and..celtain trustees said. .tonhave 
been; appointed under the, Wiill.ofcthe de- 
ceased to mangge his» estate. duting ithe 
„minority oi the.eldest son. . On z8th Decem- 
x ber, 1920. the Jearned..Munsif dismissed. the 
application: on the: ground that, both the 
Wil and the trust were.deuiediby: the.eqn- 
testing: Jespondents: end: neither had. been ` 


for 


- gproved. : Against that,order the applicants 


appealed. The leetned Subatdinate; Judge 


, who! heaid, -the. appeal. dismissed..it.on ithe 


ground thatino appeal lay, from. the ogder 
:eomplained.of ;the:appellants* remedy: heing 
an epplication.under the-secand. clause..of 
‘C29 Of OUXXAIL d.e, by..application ito «set 
aside the abatement. ..Against; this-.otder. 
dismissing the appeal the present revision 
is filed. MS 
(1) . 19 Ind. Cas. 526; 35 A. 331; 16 OC. gg; 
17 Co WAN: 829; r1 A. il, J.v025;u8. C. L. J. 9. 
15 Bom. LR: 640; 14 (M. LLL T. 33; (1913) MAW, 
N. 566; 25M. 1; J, 148; 40 1. A 15E (PG). 
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: It-is common ground thatan order; under 
0. XXI, r. 3: is not. open to. appeal. 
0.. XLIII, r. AR), Civil . Pracedure 
Code,- allows. P appeal from -an order 

under r..9, O. XXII, but zo. appeal.is 

allowed dgainst -anu order, :under ,r. 3. 
-The contention of. the applicants’. Counsel 
in this Court..is, that the application .of 
31st ‘August ,1920, though.it .putported 
to, be .tnder.T..3 of :O. . XXII, . 
geally under r. 9. : His. contention..is: that 
: the original order-of dismissal for default 
on,zoth April 1920 was really an order. „of 
„abatement and that this subsequent appli- 
„cation, of 31st August should, be. itreated 
wasthaming been made : under. r.; 9. This 
vcontetition is untenable. -Thei order-of 
. dismissal for default could not possibly.be. an 
i order passed under ©. XXII for two reasons. 
vin the first place, no» order .of abatement 
 could:..be.,passed. when: all the, patties con- 
, cerned-were.unaware-of the-fact.of theplaint- 
«ifls: death. - In--the-second splace, no. such 

order could be ~passed «till. the. period of 
limitation had expired. The Privy. Council 
case of Debi Bakhsh Singh v. Habib, Shah,(1), 

already refetred to, has been relied on by . 
both sides. In that case an order of dis- 
missal for default was „passed under similar 
circumstances, the plaintiff being dead at 
the time. On an application under O. XXII, 
1. 3, the Deputy Commissioner brought 
on the record the legal representative and 
directed? the case.ta-proceed:iBhis Court set 
vasidée that order on-the.growüid that OXX 
“was only. applicable.while the suit was pend- 

vingad that, in consequence ofithe previous 
dismissal for ‘default; ‘the,suit awasino longer 

: pending «when the. application «was: «nade. 
The Privy Coun¢il.setvaside this contention 
‘and held that the: Deputy Commissioner's 
-@tder-ewas manifestly correct: atid: should tbe 
restored. The applicants-rely on the fact 
that in ‘thé-body of ‘the judgment as‘ reported 
the..application of ;the plaintiffs:.son ‘to 
shave; his, mame. substituted. is described: in 
«one ;placeas«an application under Os XXII, 
"f. 9. "This appears to be'clearly a misprint 
' orslip for t: 3, since in'the very next sentence 
their Lordships go.on.to say that the appli- 
. cation was well within. d. period.of ‘six 
. :inonths limitation. "Now six.moatis ligit- 
fn was- applicable.only to an, order.uater 
1.53 ;.fhe period of limitation . for :an 


application umder r. „Q as sixty' anys only ' 
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"under Art. ,zgréof ithe. Limitation, Act. 


as : noti under this Order but.under r. 9: 
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The otdet of:the Gourtis; therefore, corrent. 
it was: alsovattempted; to-buitd am argu- 
ment on ‘the-use.of‘the-word’ '^dísmissbd "' 
in 7.19 „of the Order. «It was.urged..that 
thesword ^ * dismissed "was; notiusediin.the : 
previous vales and,’ therefore, the awords 
““abates ior is dismissed under: this-order " 
might inclide anotdetvof . dismissalp passed 
\Appli- 
cants’ learned Advocate: had.. omitted “to 
notice that ithe word ““ dismissal" is.uséd 

in the second clause-ofr r18. 

* have been askéd.to treat:this application 
sin ‘the. alternative. as.an application'for: te- 
vision of the Munsif’s orderof:r8th December 
X922. ! Lram.notuprepared:-to..do ithisifor” 
two. reasons. ‘In 'theifirstoplace, without 
expressing» any- opinion von. ‘theumerits.. of 
the application, it is not shown: that the - 
matter. comes within: the provisions ofsection. _ 
'313, CivilsProcedure.Code.. :Intthe/sezond 
places there.was a -remedysopert-to^tle applis 
cants in the form of. an. application under 


"ONKI. gr “Iti doesvnot necessazily.follow 


“that: the weffact: “of; thespresent orden isvto 
‘deprivesthem. -of all. fttrther: remedy, An 
application wider r..9-would,sn8idoubt; mow 
be-out of time unless good, ground forextend-. 
sing. the, time' cau. ibe pleaded, ibut itt, such’ 
-application:.is made the Courtixbelow will, 
no doubt, give full considerationsto any 
"plea svhich may.sbe-urged on itke: basis ot 
»Seation:.r4 oftithe! Limitation us i 
I- dismiss :ithe -appheation dic 
with. casts. 


Tadi? 


Application: dismissed.: 


‘BOMBAY HIGH COURT. 
SECOND. CIVIL, APPEAL, ` No.. 3149. ỌF 1922. 
January 3I, 1923. 
. Present —Siz Norman. Maclsod,sKr., 
| Chicf Justice,.and Mr. , Justice Crump.- 
PRERKHA. LALEHÀ- PARR ELE ANT 
+ UEFSUS E 
BAPU KASHIBA MALI—RESFONDENŤ. 
Prior aud:subsegugnt- -urchaser—- Prior, Purchase, 
nolice of — Bukden of Proof — Régistration— Notice, 
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GIRDHARI v. ABDULLAH, 


Where a prior ‘purchaser ‘seeks to dispossess’ a 
subsequent purchaser the onus is upon him to 
prove that the latter had notice of the prior pur- 
chase—mere registration by itself is no notice. 


Himatlal Motilal v. Vasudeo Ganesh, 16 Ind. Cas. 
680: 36 B. 446; 14 Bom, L. R. 634, distinguished. 

Second appeal from the . decision of 
Joint Judge of Poona, in Appeal No. 
298 of 1920, confirming the decree. passed 
by the Subordinate Judge, Junnar, 
in Civil Suit No. 505 of 1919. 

Mr. B. G. Rao, for the Respondents. 

JUDGMENT. 

Macleod, C. J.—One Nazukbi, the owner 
of the suit property, passed an agreement 
in plaintifi’s favour on April 2, 1907, to’ 
sell the land to the plaintiff. On September 
4, 1907, Nazukbi agreed to sell the land 
to one Chimaji. Chimaji obtained a sale- 
deed on October 18, rgog. The plaintiff 
obtained his sale-deed on November 1907. 
All those documents were registered. The 
defendants purchased the land from Chimaji 
on July 28, ror4. On August 2, I9IO, 
the plaintiff filed this suit to recover 
from the defendants the suit property al- 
leging that the defendants dispossessed 
him on July 28, 1914. That is the date 
of the defendants’ sdle-deed from Chimaji. 
The. plaintiff failed to prove that he had 
been in possession in 1914 and had- been 
dispossessed. 


The question is whether Chimaji took’ 


his sale-deed in October 1907 with notice 
‘of the previous agreement by Nazukbi to 
sell the same property to the plaintiff. It 
has been urged that registration of the 
agreement of April 2, 1907,.was notice to 
Chimaji. But it has now been settled 
by a decision of the Privy Council that 
registration by itself is-no notice. There 
must be other circumstances in the case 
from which the Court could come to the 
conclusion that Chimaji had notice of that 
agreement. It has been urged that the 
onus lay upon Chimaji, or the defendants 
claiming through him, to prove that they 
had nó notice of the prior agreement, 
and the-case of Himatlal Motilal v. 
Vasudeo Ganesh (I) was relied upon. 
That case must depend upon its own facts, 
and from the judgment it appears that the 
lower Court had come to the conclusion 


(2) 16. Ind. Cas, 680;. 36-3. 446; 14 Bom, 1, 
. Ry 634 a Neo EUR 
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that the appellants-defendants had know- 
ledge of the plaintiff's contract prior to the. 
date of the conveyance; but if that case is 
to be considered as:an authority for the 
proposition that a person in the position 
of the defendants in this case has to prove ' 
the negative, that he took without notice 
of the prior agreement to sell, then, with 
the greatest respect, I cannot agree. ‘The 
defendants had a title, and any body seeking 
to dispossess them must prove his prior 
right to possession. If the plaintiff had 
simply proved his prior agreement 
and nothing more it cannot possibly 
be said that he would be entitled 
to a dectree.- But if that proposition 
were correct it would follow that 
the plaintiff would be entitled to a decree 
merely on proving his- prior agreement 
of'sale, unless the defendants proved that, 
although they had title and possession, 
they had no notice of the agreement. In 
my opinion the decision of the Court 
below was correct and the appeal must 
be dismissed with costs. . 
W. C. A. Appeal dismissed. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL NO. 155 OF 1922. 
November 30, 1922. 
Present :—Sir Shadi Lal, KT., Chief Justice, 


and Mr. Justice Ffotde. 
GIRDHARI AND OTBRERS—DEFENDANTS— 
APPELLANTS 
ver SUUS 
ABDULLAH, alias MASITA-—PLAINTIEE 
—RESPONDENT. 


Appeal, second— Finding of fact, 
with— Letters Patent Appeal. 

A finding of fact should not be disturbed in second 
appeal. Where a Single Judge of the High Court 
interferes in second appeal with a finding of fact 
of the lower Appellate. Court, his judgment is 
liable to be set aside in a Letters Patent Appeal. 


interference 


Appeal, under sectién 10 of the Letterg 
Patent, from tae order of Mi. Justice 
Brasher, passed in Civil Appeal No. 1252 
of 1921, an the 25th May 1022, reversin 
that of the District Judge, Ka inal, dated 
the 3rd March 1921, =- eu 


Vel. 73) INDIAN CASES: ,. . 933 
USUF ALLI V. AMIN. IET TIT PRO 





—— 0 ae 


Mr. Sagar Chand, for the Appellànts.: 
Mr. B. D. Kureshi, for the Respondent. ' 
JUDGMENT.—This appeal must sucteed 
on the sbort ground that the finding of 
fact arrived at by the learved District 
Judge could not be disturbed on -second 
appeal. The vital question for determina- 
tion was whether the land in dispute-was 
the property of the plaintiff at the time 
of the institution of the suit, and tne Trial 
Court, after discussing all the relevant 
evidente, came to tre conclusion that the 
plaintiff, on whom the onus rested, had 
failed to discharge it. The learned District, 
Judge on appeal after disposing! of the 
only contention urged before him confirmed 
the judgment of thé Trial Court end. dis- 
missed the appeal. He evidently endorsed 
the finding of the original Court! on. the 
question of ownership, and we censider 
that the matter could not be re-agitated in 
the Court of second appeal. : 
It is unnecessary to discuss the'anti- 
quarian question whether the plaintif’s 
ancestors were or were not the owners 


of the property 60 or 70 years ago, and how, 


they lost their title. One thing, however, 
is beyond dispute thatin 1902 the defendants 
or their ancestors got possession -of this 
very land in execution of a decree obtained 
by them against certain persons, and it 
appears thet the plaintih or his ancestors 
: had no concern at that time with theland. 
Itis useless to pursue the subject any further 
because,’ as stated above, the finding of 
fact reached by the learned District Tudge 
was against the plaintiff, and that finding 
was no longer open to che'lenge. TZ 


We accordingly accept the appesland, 


setting aside the order of remand, rectore 
the decree of the. District Judge.— The 
plaintiff must pay the costs inctirred-by the 
defendants in all.the Courts. 

Z. K. Appeal aecepted. 


Ca nah 
. BOMBAY HIGH COURT. 
ND-CIVIL APPEAL No. 29 OF 1922. 
=" March 9, 1923. 


veseni:-—Sir Norman Macleod, Kr., 


CHET ustice, and Mr. Justice Cromp. 
Sayad USUF ALLI—PLAINT.YrF— 


“ol ^ o0 APPELLANT 






Sec 


ee Versus 
Saad AMIN alias PAPA MIVA— 
—DEFENDANTS—RESPONPENTS, 

Execution of decree—Decree for possession and 
mesne, profits—Stay of execution on preduction of 
surelies— Application for determination of future 
mesne profits—Step-in-aid of execution—Sureties 
not made parties— Limitation against sureties, saving 
of—Limitation Act (IX of 1908), Sch. I, Art. 182. 

The plaintiff obtained a decree in 1907 for pos- 
session, and mesne profits, past and future. 
In March 1908 he filed a darkhast for the recovery 
of possession and past mesne profits, In the 
meanwhile; the judgment-debtor got the execution 
Stayed'underthe order of the High Court after 
sureties had passed security bonds for the 
due . fulfilment of the decree. The High 
Court—confirmed the decree in September 
1915 -and— the execution proceedings that 
had -beer stayed were continued and the 
decreé-Holder- recovered possession and past 
mesne profits in 1916. In April 1918, the plaintiff 
made an application for the determination of 
the future mesne prcfits from the date of the 
decree, ~tiaking the judgmemt-debtor only 
the patty. On ascertaining the mesne profits 
the plaintiff put in the present darkhasi in January 
1920 for-recovering from the judgment-debtor 
or the -stireties the amount of future mesne 
profits so determined: 


Held,-that the darkhasi of 1920 was time-barred. 
as against the sureties, inasmuch as limitation 
against them ran from 1915, the date of the High 
Court decree, and though the application to as- 
certain the.amonnt of mesne profits was made to 
keep theldecree alive as against the judgment- 
debtor~it-would not keep the decree alive as 
against-the sureties. [p. 235, col. 14] 


An application for the ascertainment of the 
mesne profits awarded by a decree, prior as well as 
subsequent to its date is not a proceeding in the 
suit but à proceeding in execution and comes with- 
in Art. 182 of the Indian Limitation Act. [p. 236, 
col, 2.] JL 


Second. appeal ‘against the decision of 
the Assistant Judge with A. P. at Sholapur, 


in Appeal No. 56 of rgar, 


m t 
Mr.” Ps B. Shingne, for the Appellant, 
Mr. GBS. Mulgaonkar, for Respondent 

No.5. Z 
JUDGMENT.—'Tbe plaintiff ‘obtained a 

decree in Süit No. 871 of 1906 im the Court 
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of the First. Class. Subordinate; Judge of 
Sholapur onthe rGth* December TOU; by 
which he was awarded: possession with past 
and future .mesne- profits of the property 
in suit, :In: March, 1908: he | filed [ażdar- 
khas forexccuting:tbe: decree for réqovering 
possession andthe past mesne profits!" Mean- 
while, the defendant: preferred an’ appeal 
. but the a peal was dismissed... The,defendant 
. preferréd a second appeal arid in the-second 
appeal , further. execution ..of: ‘the decree 
awas stayed under the, orders of. the: High 
“Costrtrafter thieesuraties.qpassed. sccnxity- 
*bonds: forthe due: fulfilmerbt:of thet dec roe 
‘that mibht he, .exentudlvipassed ^ against 
the .défertdant. V "Thé High Court. confirmed 
he decree .of they Finst Const onthe: Lath 
September TONG; and: theve&eeution:sproce ec - 
“ings tht" had; been stayéd + were: coritinued. 
"Rhe plaintiff irecoreréd possession.and ithe 
opastymesnesprofitssin Jayuroi6, andothe 
‘proceedings terminated, : Since then the 
4question;of future nmesne ‘profits!had: not 
‘been. agitated. : ce - 
' "ÜTheideozeeawas: passed:dnagoyunden the 
3Givil TProcédure Code bf :x882uaccording 
‘to the provisions . of whith: mesye profits 
Awoilld;,haye-ta-be ascertained; in,exectition. 
‘She ? Appdllater Court smiglit have passed 
aidecree sundenithe “Code. of 3908cdirecting 
an, enguiry. as to mesnepprófits under JO. 
XX; r. 12; but it refrained from “doing:.so. 
In April 1918 the plaintiff made an applica- 
ition donlidutermination.of thecfutnremesne 
profits from thet date: ofi tthec decree . his 
: appilicatipn:was treated: as 4 an application 
inthe: suit axid. thedecree was made final 
.AnFFebruary: Iolgidetermining -the amount 
of mesne profits from. ago6:t0 1926. tdt 
was wrong “to: consider "that: application 
„as an, applicetion in the snitand itanustibe, 
doxstbo:purposeo£this appeal »treatéd.as sa 
proceéding-in execution, "Ehe: suretiesewere 
nbt made Panties in'thisaproredBing. Bot 
when the mesne profits had been ascertained 
' the -present darkhast was taken oft by 
ithexplaintiffcon the-grd January: of 1920 
for-recovering the amount.oft future-wnesne 
profits, so determined;íram.the judgment- 
debtor or from the three.sureties. Both 
the “lower Courts have ‘held .. that the 
durkhas! was time-barred as against 
. the sureties. . el ; : 
“It may be .that the .sureties . weres not 
necessary, parties dn: tlie, plaintiff's applica- 
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tion for. ascertaining the „mesne - profits; 
sed’) Raj 1 Raghubar ‘Singh v.. Thakur ; Jai 
Indra'‘Bahadur Singh (1). | But it.does not 
follow, that, although ‘the sureties were not 
necessary parties.to the application to, ascer- 
tai the amount of, mesne profits, the deexzee- 
had been kept alive against them-by reason 
of that application. :.In Puran Chand v. Roy 
Ratha Kishen, (2) it-was. held that. neither 
Art..178:nor Art. I79:0f the, Indian Limita- 


tion‘ Act applied to an. application ito. ascer- 
tain the amount of-mesne,profits awarded 
by.a decree in.accordamceswith.the pro- 
visions:of section.21r or 212, of the (ode of 
Civil-Procedure. “The learned: J udges ‘there 
seemed to have thought that,.althongh the 
proceedings for ‘the „ascertainment «of 
mesne profits were proeeédings.in execution, 
still they - were, of an interlocutory nature 
and that there was nothing that couid be 
executed under section: 255. 0f..the« Code 
untilthe actual amount ..of- mesne;profits 
had been- found. and determined. “All; the 
authorities on that question were referred to 
"by this’ Court in Gangádhar „y. Balkrishna 
(3) in which it was held that.an -application 
for the ascertainment ofthe mesue, profits 
awarded by.a decree; :prior as.well.as . sub; 
Sequent to’ its date,. was.not:a proceeding 
in ‘the. suit but a :proceeding it, execution 
and came. within:.Art. 182--of: the; Indian 
"imitation Act. „of 1908. :The decision in 


“Rebala -Ramana Reddi sv. -Rebala Babu 


“Reddi | (4) .was followed in preference 
‘to ‘the “decisions .of the High Courts. of 


Caleutta.and:Allahabad. : Then, in.Narayan 


v. “Timmaya (5) .it -was .held that 


-the application . to . execute . the „decree 


against the surety. ‘was. barred by. time. since 

‘the decree.could not be. treated ras. passed 
jointly as against the judgment-debtor and 
the surety, within the meaning of. Art. "179 
"Explanation 7, paragraph 2 Of the -Second 
Schedule.to the. Limitation Act. Doc 


(I) 55 Ind. Cas. 550; 22 Bom. L. R. 521; 22 
O.C. 212; 6 O. L. J. 682, 38 M. L. J. 302; 18 A. E, T. 
263; 42 A. 158; 46 I. A. 228; 13 L. W. 82 (P. C.). 

(2) 19 C. 132: 9 Ind. Dec. (N. S.) 534. 

(3) 61 Ind. Cas. 448;23 Bom. L. R. 263; 45 


. 819. 
(4) 18 Ind, Cas. 586; 37 M. 186; 13 M. I. Ty 
79; (1913) M. W. N' r14; 24 M. L. J. 96. < 

(s). 31 B. 50; 8 Bom. I, R. 807. 
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In this. case, therefore, the Limitation 
‘ns agaiast the sureties ran front:the ‘date of 
the High Court.otder of ruth ;September:of 
1915. ’Though.tha application:'to ascertain 
the amount ofumesne,prbfits was made: to 

- keep. the'decree álive against'the judgment- 
debtor it would. not. keep, the docrce- alive 
as against “the sureties as “this application 


was mide: more than 3: years. aftersegth | 


September of 1915. ““Therefare the epplice- 
tion against the sureties was ‘time-barred. 
If the contention.of the. appéllant is; fight, 
it would follow‘that the:decree+halder might 
keep.the decree alive against the sureties by 
making applications’ for ithe: ascertainment 
of mesne:'profits, ‘which might, .extend:'to 
the full ‘time -d!lowed: for the - execution 
ofthe decree. It seems tous that under the 
provisions of the ‘Code, of-t882 the period 
for.exectiting ‘the jdecree-wauld inot:be 
exteüded unless proper :steps;were taken 
;fer.aseeitaining" the mesne- profits «within 
the period presctibed , for “taking: steps : in 
execution. : : 
“The .Appeal'sther&fore;-fails: and-must™ be 
dismissed with. costs. i 
| S. Re PEAN, H. 


Appeal dismissed. 


{CALCUTTA HIGH COURT. 
APPEAL EROM APPELLATE DECREE No..1850 
. -OF I920. f 

, June: g0, 4922. 
Present Justices Sit. Asutosh Mookerjee, 
~ Kr, And MI, lJustieeiChotznet. ^ 
GORAL CHANDRA :/PAL-PLAINTUFE— 
. ‘APPELLANT : 
(00 ISUS 
-BADAMBINI. DASI-AND,.OTHER: 
Po firma, RESPONDENTS. 
Hindu Law Joint fanily—Pattition Widowed 
daughles-in-law—-Miintenance, might to— Case <0, 


action. dihan arises Limitation Act UE X of: 1988) S. 
28, whether extinguishes right to maintenance- 
Under the Hindu Law a widowed dauzater-in- 
law has no, legal right to gmainteuauce aq against the. 
selt-aggaiced property; oft bec Sabha inda A, it; ber 
husband, died: lagu tas fetha of bar kiraka 
law. ‘But "although tar oolirdsioun ofthe satirer- 
in-law to maintain bis, widowed. danghterimlawis 
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only moral iud tot legal-when he has mo ancestral 
asseta 1u'bis;hands;:thepositioniof..the «heir who 
takes hisestate: by.inheritance.is , different, + What 
Was aiugral/obligation iu respect of the dather:tipens 


into aleaal ‘obligation when the. estate passes into 
the handsíót- hisheirs-wito xare: petere 1o 


ev&de:liability merely because they do,not:receive 
the estateby.dnheritance but by.way:of gift or testa- 
anentary disposition. [p..237, col 1.] ' ; 
“Bai; Parwati v.i Tarwadi. Dolatram, 25 B. 263: 
ecu eben ted oH DA CI SEN 
vSsüdessury"Dasee: v | Janatdan: Sarbar29: Cassy 
B.C. AWN 7530, + Indubala:.Dasseery Panekan ai 
Dasee, : -Cas. 598; 21 Cila J. 292; 19 C.W..N. 
1169, Nasayanarao Ramchandra Pant v. Famabai; 6 
IA. 1147-3:B 415; 3 Indy Jar.: 332; 2:Shome- LAR. 
274; 3 Sligme L.:R. x90; 3 Suth PCzjo6x2140 Sar. 
Pi Cy TJ. 24:0:C. L;R..152; 2 Ind, Rec. ANIS) 226 
(P.C, Kedar-Nath, Coondoo Chowdhry y. Henaggiei 
Dassi, y37C.:336; 6-Ind::Decz (N S.f 725, iKhethuy 
Monee: Dassee-v. “Kasheenath!. Doss; BILIR, vA. 
€. JossipsovW RGB.) 897 nnd Dec, (N.:s.) 
fus, Meenakshi Ammal VeiRame diyar, 78 Jhd. 
345 377M. 396; 13M. Ir T. 97; 24 M^ L.'].-106; 
{1913 MAW: N40, Janki e. Nand Rem, 11 A. 194; 
AS WINi-(9889) (07/13; Ind. Jur;.547; 6'Iud. Dec. 
Axes.) :552::8nd v Yamynpbatey. i Monubas, :234B. 
G08 jz -Bow. L..R.95;.12. Tad. Dec. s(n. S.) 1406, 


telied upon. 
| ‘When “joint property of a ‘Hindu family: S 
tioned, provision umay: beymade for di. ds indo 
ance oi-ench-£female meribersuofithesfamily gis 
Sa «smatatenanee Aem the. estate. ^p, 298, 
Sol. i: dez 
Kedar Nath Goondoo .-Chowdhry.y. ‘Ff, : 
‘Dassi, 13:C._.336;56° Ind, Mee, 78.) eae Ee] 
"GoneuoneyDosseeiw.  Hamnith cBysagh, c gioia) 
Halton 159; 1 Jnd. Dec. (0.5) 758; followed. 

: Section: 28 ot the ‘Limitation Act dos hot ex- 
itinguish-e;fight-to;maintenance. “Zhe canse of ac- 
rre yey Dane AccmeasitomIs fisco. to-time 

iascording to-themant and-exigencies pf ithe,pex: 
sentitled. :rfp; 237, col, 2.) Acthe person 
“Rangommaky. Echammal, : 22:M. 305; 9M, Iy, 
J; 147 5 2d. Dec. 4N, Si) 217, En ho “woods of 
iGohinds (Ohendya,: 23:10d. £25;5539; 112 Caan. 
Mal badan Nath: Coondoo: Chowehey w H, 

Sadasa Datis v Jana Se S) 445 Abd 

.Sagaessury Dasee v, Janardan Sarkar ag C, sen: 
“CEWAN 950, follotied. San M59 ©8573 6 

Appeal against.a decree of "the." Addition- 
al District Judge, vHowrash,. dated ‘the 
zazth May 2920, .modifying "that of- the 

“Additional “Subordinate (Judge, “Howrah, 
dated ‘the: 28th, January, 1919. 

Bibhuti Chandra’ Duit, forthe: Appel- 

dant: The plaintiff is. the. appellant. “Lhe 

1, appeal-—atises out òf a sit! for partition. 


f .- The plaintiff. and’ defendant No: r:ate-hro- 


_.thets,-- "Ihe defendant No. 3.is the, widow 
.0i another: ‘brother «who ; predeceaséd “the 

' plaintiff's father. “Her ` plea ‘is that" she 
is entitled fo. mainfauance. The iF.tgt 
‘Court—decteed:sthe. suit. :Qn.appeal: the ` 

“Couttibelow has -keld that idefendanssNo. 3 


anl 
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is entitled to maintenance, I submit she 
is.nof entitled to any maintenance inas- 
much es the estate never vested in her hus- 
bend, who died while the father was 
living. See Bai Parvati v. larwadi Dolat- 
ram (X) ‘Under the circumstances’ the 
fatherin-lew was not legally bound to 
maintain his widowed daughtet-in-law. 
The father being the sole owner could have 
either willed or gifted away the properties 
to any one heliked. In that case the daügh- 
ter-in-law could not have legally objected 
to such act-as she had no legal. tight 
to maintenance against the - father- 
in-law. ` It follows, therefore, that the es- 
tate vesting in the heirs of the father-in- 
law is also not liable for maintenance of 


‘the daughter-indaw who had no vested 


right in the estate during the lifetime of 
the father-in-law. In the present case we 
hold the properties under a gift.from the 
father. Therefore, she cannot follow the 
estate in our hands. My next point is, that 
ker claim is barred by limitation under 
Art. i29 of the Indian Limitation Act. 
Therefore inasmuch as she is incompetent 
to sue for maintenance, she is also incompe- 
tent to claim it in the present suit. It ia 
admitted that she was refused m»intenance 
when she asked for it from us more than 
I2 years. ago. My last submission is, that 
she is not entitled to claim maintenance in 
the piesent suit. The present suit is for 
partition, She has other remedies open 
by a regular suit for maintenance. I 
submit in view of these facts the learned 
Judge was wrong in decreeing maintenance 
to defendant No. 3. 

` Babu Asita Ranjan Chatterji, fot the Re- 
spondents.—It may be that a father-in-law, 
has only mofal obligations to maintain 
a widowed daughter-in-law. But it is an 
elementary principle that the moral obli- 
gation ripens into a legal obligation when 
the estate comes into the hands of his heir 
whether by way of gift, Will or inheritance. 


“That makes no difference at all. See Sid- 


dessury Dassee v. Janardan Sarkar (2). 
The decision in Bat Parvati v. Tarwadt 
Delatvam (x) is not applicable. See In- 
dubala Dasee v. Panchumani Dasee (3). As 


(1) 25 B. 263 ; 2 Bom. L, R, 894. 
(2) 29 C. 557 ; 6 C. W. N. 530. 
i 3) 28. Ind, Cas. 578; 27, C. I. J - 292; 19 C. W, N. 
1169. "2 
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regards limitation, I submit plaintiff's re- 
fusaldid notextinguish my right to mainten- 
ance. The right fo meintenance accrues 
from time to time and in this respect it is 
distinguishable ftom other rights. See 
Narayanarao Ramchandra Pant v, Rama- 
bai (4), Kedar Nath Coondoo Chowdhry v. 
Hemangini Dassi (s). There is also the 
further fact that I have been maintained 
all along by defendant No. x. As regards 
the last point I submit it is quite compe- 
tent fot a Court to decree maintenance 
in a pattition suit. 

Babu Atu! Chandra Dutt, replied in brief, 

JUDGMENT.—This is an appeal by 
the plaintiff in a suit for partition of 
joint ^ property. The plaintif and 
the first defendant are two brothers 
and this litigation was commenced 
by the plaintiff for division of the prop- 
erties jointly held by them. Subsequently, 
the third defendnet, the widow of another 
brother of the plaintiff and the first defend- 
ant, who is tow dead, was joined as a de- 
fendant. The husband of this lady died 
during the lifetime of the father of the 
plaintiff end consequently never became 
entitled to the properties of his father. 
The lady claimed that provision might be 
mide in the decree for her maintenance. 
The District Judge has given effect to this 
contention: and the only point ia contro- 
versy in this appeal is, whether provision 
should be made for her maintenance in 
the decree for partition. Three points 
have béen raised befote us; namely, first, 
that the added defendant has no right of 


: maintenance es against the estate received 


by het -biother-in-law from their father; 
secondly, that if she had any such right, 
that has been extinguished by lapse of time; 
and thirdly, that if she has.a subsisting 
right, it cannot be enfotced in a suit for 
partition. 

As regards the ‘first question, reliance 
has been placed by the  plaintiff-appel- 


. lant upon the decision in Bat Parvati v. 


Tarwadi Dolatram (1). We ate of opinion 
that the decision mentioned cannot be 


(4) 6 I. A. 11413 B. 415; 3 Ind. Jur. 332; 2 Shonia 
L. R. 274 43 Shome L. R. 190; 3 Suth P.C. J. 617; 
4 Sar. P, C. J. 24; 6 C. L, R. 162 ; 2 Ind. Dec. (N, s.) 

.276 (P. C. i ERE 

(5) 13 C. 336; 6 Ind. Dec, (N. $.) 723." US 
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defended on principle. Itis now well settled 
that a widowed daughter-in-law has no 
legal right to maintenance as against the 
self-acquited property of het father-in-law, 
if her husband died during the lifetime of 
her father-in-law. This was enunciated by 
a Full Bench of this Court in Khettur Monee 
Dossee v. Kasheenath Doss (6), and the 
position has since then been accepted without 
question, as will appear from the judgment 
of the Madras High Court in Meenakshi 
Ammal v. Rama Aiyar (7). But al- 
though the obligation of the fathet-in-law 
to maintain his widowed daughtet-in-law is 
only moral and not legal, when he has no 
ancestral.assets in his hands, the posi- 
tion of the heir who takes his estate by in- 
heritance is different, What was a moral 
obligation iu respect of the father ripens 
into a legal obligation when the estate 
passes into the hands of his heirs. . In 
support of this proposition it is 
sufficient to refer to the cases. of 
Janki v. Nand. Ram (8) and Siddes- 
sury Dassee v. Janardan Sarkar (2). 
But it has been argued on behalf of the 
plaintiff that this principle is not applic- 
able when the father-in-law has made a testa- 
mentary disposition of his property of 
has. during his lifetime made a gift of his 
property. This is supported by the de- 
tision.in Bai Parvati v.Tarwadi.Dolatram (x). 
But we are unable to accept the contention 
that the daughtet-in-law is not eatitled 
to maintenance out of the property in the 
hands of a dons» or devises. If the cou- 
tention of the appallant were to pre- 
vail, it would be possible for the fatuer- 
in-law to evale his moral obligation and to 
protect his estate after his death from tha 
claim of the daughter-in-law, which, aczord- 
ing to well-established rules, at this stage 
ripens into a legal claim. It is on this 
principle that a coutrary view has b2ea 
maintained in the cases 
v. Manubai (9), Rangammal v. Echim- 


mal (to). ‘These decisions were 
= 2B.L.R. A.C J. 15; 10 W. R. (F. B.) 89; x 
Dec. A A 65) 


(s. $.) 401 
(zo), 22 i. 39519 8 L.J.:4; 8 Inl Dec. (N. P 
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mentioned ` with approval in the cases 
of In the. goods of Gobinda Chandra 


(ir) and Indubala Dasee v. Panchu- 
mani Dasee (3). We hold accordingly 
that the plaintiff is not entitled + to 


evade liability merely because he Te- 
ceived the estate of his fathér not by in- 
heritance..but by way of gift during his 
lifetime. That this view is well-founded 
on priniciple is clear from the long line of 
cases which establish the right of 
the widow to maintenance. out of 
the estate of her husband’: when 
passed into the hands of ' his 
heirs. It is not suggested that the posi- 
tion of the widowed daughter-in-law is 
for all purposes so identical with that of 
the widow, who in certain events, is enti- 
tled to succeed to the estate of her hus- 
band. But we do not see why a distinc- 
tion should be made between the posi- 
tion of.the widow and the  widowed 
daughter-in-law in respect of the particular 
question now raised before us. 

As regards the second point, it is argued 
that the claim for maintenance is barred 
by limitation. Reliance has been placed 
upon Art. 129 of the Second Scheaule 
to th: ‘Limitation Act which ordains that 
asuit to enforce a right oz muntenance 
must bz instituted within r2 years {rom the 
date wen the right' is denied. In the 
cas: before us it is round that many years 
ugo the added defendnat asked for main-, 
tenance trom the plaintiff ana she met 
with a prompt refusal. This, in our opinion, - 
doss not necessarily lead to the conclusion 
that her right has been extinguished. It 
may be conceded that if she were to insti- 
tute a suit against the plaintiff she might 
fiad h:rsslf in a position of considerable 
‘embarrassment. Section 28 of the Limi- 
tation Act do2s not extinguish this right. 
As was pointed out by the Judicial Commit- 
t:e in Navayanarao Ramchandra Pant v. 
Ramabai (4), followed in Siddessury Dassee 
v. Janardan Sarkar (2), the cause of action 
foi maintenancs accrues from time to time 
according to the want and exigencies of 
the parson entitled; and the same view.was 
taken in the casas of Kedar Nath Coondoo 
Chowlhry v. Hemangini Dasi (5) and 


. 
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Siddessury Dasseev. Janardan Sarkar {2}. In 
the-.present:.casé-the added defendant: has 
been maintained for many; years ‘past :by 
thé: first. defendant, and'it has consequenly 
been nettrecessary for her-to-take . recourse: 
ta-proceediigs:inlaw.. That isnot a:reasow: 
why provision.shouldinoet be madefor her.’ 
maintenance «in; the- present : litigations . 
As regards: the .thitd.point,. it: hasbeen: 
conténded.-thàt!a provision for maintenance. 
should not be madetinza:suit for.partition; 
like thé-present-but-that the-addedidefend« 
antishould-be.left to-her remedy, it any, 


by a separate suit.. It has:been maintained} - 


however; in: this: Court. for, a: along: 
seniessof^yeats;.as is. indicated by thé: 
décisions ins Cómulmoney «Dossee v... Rama 
nath:. Bysack» (ig). and. Kédayr Nath: 
Coondoos Chowdhry. vi | Hemangini Dassi 
[35, that. when:.joint. propertysis parti, 
tioned, provisions: may; be. made for thei 


maintenenceof such. female membérs...of-' 


thor. family. asare. entitled: to: mainten: 
ance from the-estate. This.course is mani-, 
festhy: convenient. As. a. result :of. this 
litigation, -properties jointly. held iby then 
plaintiff and thes first-.defendantéwilf. cease- 
to -be:jaint tproperties:and thereafter eack. 
party: will. bea atsliberty vtosalienate . what. 
may; be-allotted «to him... Itis precisely; 
atitlüs point«ofctime. that the right. of the. 


addediiaefendant .to ‘maintenance. out. ior 


therestate: originally. belonging to herfathér- 

jmilaw: should..bé safeguarded by.the-decree 

which.:effects.- a».dissolution of: the. joint: 
estate... 

. We hold : accordingly.) that.” the: decree. 
made: byther-District.] idge-is in this ress 
pect- substantially "cosreetr and should: be. 
affirmed.. The. appeat: is -aecordingly, dis- 
missadwith: costs. 

OBEN. f Appeal. dismissed. 
. (12):(1843) Pükton.189;.1 Ind. Decz(o..s.) 758 


GUDHAJUDIGTATA COMMISSIONER' S 
COURT? 


! MISCELLANEOUS APPEAL Nó: 39 oF 1922. 
Décembér 4," 1922." 
PYesent Mr. Daniels: AT Jai 

GAVAS DIN" SINGHS-PiAfNTIREX- | - 
Ap» Du E 
B versus” , 
CHAUHARJA PANDE—DEFENDANT 
: ,O—REHSPONDENT. | 
Jerisdictidiiis CIE or Ribana” Coins: 


INDIANSCASES! 


e [1923]: 
bétween: fenauts:Ondh RE- Ad (EILIS of 
1886), s. 108 (10) [legally ejected," meaning.of? 

Ihe Civil and not tle"Eevenue Courtthas juris- 
dition *toadjudicate upon”a ~ dispute: between 
two partié both cldiining to Bertenantscof thé same 
land under the:same'zemimdarywhére-theticlainrant 
oe te theld..possessionvof the: lands, [py 2395: 
col! r] —— 7 

"Théwords'" illegally. ëjectet! "im section tos (roy , 
ofthe .Otidh «RentbiAet üüpfie«tirat the: plaintiff 
must have beemin possessions andidrenotapplivable 
tosa casein which he had«never.been-in-possessions 
[p-.239, cola]: ° i 

Appeat'3gainst'am:ordér, dated the znd 
Maly’ 1922,'. passed?! by: thé: ‘Officiating 
District ‘Jitdge; Rae Bärel; setting; aside 
the- ‘décree of thé Munsif; Partabgarh}: dated 
thé-r7th August road 

-Mza Rüdka-fvrishhe Srivastava;. for. the 
Appellant.: | E ' 

Mre Ka P:i Misra for: thecRespondents . 


SUDGMENT:—This:is;an ‘appeal against. 
an order retutningia-plaint for presentation 
tov thé. Revenue .Court.!. Ther: ofder.: was. 
passed! by’. tlie < Officiating: District Judge. 
onrappeatl: fromrthexdeeree,.of thé: Munsifi 
Ther plaintiff-appellant.-asks:that the: order 
beset aside: and théxappeal:iestored:to-the:. 
file:of the. lower Appellate:Courtiand: heard’ . 
om. thet-merits.:. The respondent has -filed- 
crdss-objéctions::. While not‘abandoning the: 
plea ofjarisdiction-they urged: that,:instead ¢ 
offireturiing, theeplaint,; ther Coutts: below - 
should have dismissed thé suit as not: main- 
tdinable. —. Ea | 

-"Ehe^facts : ofa thés case -aretheses One: 
Bhagwat«was tenanthof:the:plots in suit. 
He:diedünvMarchzrgzo;. Onvhis death. they. 
zomindars grantéde'ai.lease-of ‘therplots t0: 
the plaintif: Gaya ‘Din. Singh... This 1ease« 
isialleged-in-the plaintas'a part‘of the plaint- 
iff's cause: of raction:.. [tis'commiom ground ;- 
hówexer, that Gaya Din. Singh- was never. 
putin possessiorzof-thé« plots... Om. 1st" 
October: 1920: the" defendant; Chauharja- 
Paudé claiming.to-be the their and’sucedssor:’ 
of Bhagwat filed asuit-against; thè wensimiars - 
fcr recovery of ‘possession-uitder section 108; 
clause (ro)iéithe: Oudt Rent Act... Hezwas. 


`- successful in. that: suit and4^asdeébree-was:- 


giver im His*favour::. White :thé-suit¢ was , 
pending::Chauharja:-and Gaya Dini Singh 
entered into an agreement‘ont3othDecember : 
1gzo that in case-Chauhatja sueceedéd in 

thesuit he:would-divide the land with Gaya." 


Din Singh. It is now common ground . 
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/PARS RAM V. HUKMAN SINGH, 
Between” the’ parties that” this agreement" 
was invalid. In thé pldint tin thé present" 
suit i£ was, however; alleged “as. part “of tlie: 
plaintiffs cáuse.of action, and' on “the basis" 
Of it and..of his previous ledse. from thè: 
gemindars hé sued the. defenddnts for. pos- 
session: of: half the. plots iusuit; His: suit’ 
was decreed DY- tliè - Münsif. Or» appeal" 
thë. learned District. Judge held thàt-th& 
süit was riot maintainablé'in a ‘Civil Court: 
and returned the plaint-as already stat- 
edi, `. i vt : : 
Thé oily question: whichiit'is necessary: 

to determine at this stage is thé question- 
of jurisdiction, which is the only questión. 
. decided by the Court below. The question 
is whether a disputebetween two parties 
both claiming to be tenants of the same 
land under the same zemindar, where the 
claimant has;never-held-spossession of the- 
‘Jand,-is.within..the-j urisdsctioncof. the. Civil 
or òf the Revenue Court; Onthis question’ 
I havercomexreluctantly «to «the. conclusion 
that .the. appeal:must'succeed.. I say';re- 
luctántis . because: I believe: they intention 
of the "Legislature.should “have been that 
a question of this kind. should be decided 
by a.Revenue Court. There is the-authority 
of Kalap Nail v. Mata Din (x), a Single Judge 
casesof this>Court for the view. thatthe. 
Civil Court ist thé:prope? Tribunal I$. this- 
wetevancaserinr Which the: plaintiff inight + 


bys impleadihgtliex zemindar have: filed “a. 


suit ‘in thé Revenue Court under isectibnt:: 
108- (top iof thée-Oudhv Rent .Act,r.I:might: 
have: beeti inchited:té think in'spite-of thats: 
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I; thétefdre ; allow-the appealand-remand - 
the.case to the Court bélow with instructions: _ 
to restdré.td its file the: appeal ‘which was 
instituted before it and td proceed’to decide’ 
that appeal on -thè merits. Costa” kéré: 
and hitherto will. abide thé-resulft `. i 

wead. TU Appeal allbwatr 

l Cüseremanded.- 


LAHORE! HIGH:COURT. | 
SECOND ‘Civil, APPEAR NOY 13927 ORI 43 ¢ 
December 21/,I19227 
Presesth:--—Mr.. Justice Broadway; 4 
PARS-RAMWAND: OTHERS+-DEFENDANDS ~- 
0 APPEELANTS: i 
4 Versus. A 
HUKMAN : SINGH: ANDi ANOTHER-— - 
PLAINTIEPS-—RÉSPÓNDENTS; 
Cüstom-— Hindu- Law--Matriage, between Khatri: 
male and .Brattuani- woman, validity of.; 
Itisdatgeróus'to seek to ettend eüstónr:by-suclt < 
logical:processes-as ditalogy [p. 2gojccols 1.) ^ 
Bhambtl. Deyi*w.: Nardin Singhi; 29-Xnd. Casi: 
572:39 P&R.«1915;:103: P.-We'Ri 1915/8 P, Ti Ron 
1916, followed. 4 
THe initial-;presumption in the casset high vaste“ 
Hindus isin fdvour-of their following théifpiérsondts 
lew-átid/tlie onus-of provitig ampispecialor generals: 
agticulttizal. custom: lies -ons the: personasserting,; 
the “existertce.. of. such... [p..240,.col. 2.], ; uc 
à Braise 


A marriage béfween à-Khàtri' tiiale"and- 
mari woniut'isnot validiinderithe-Hihdu^ Laws 
[p: 240;‘coly 2.] 4 


Sahib: Ditta v.-Btla;.50. P. R»1900, PL. Ret gooy? 


E 


décision;that such’a suit was his ttue remedy; ; 
Iàsthisscase; however, , the plaintiff “have p,: 1555 distinguished.: _ S | 
néver-béensejected forthe has nevêrahêldi _Second...appeal from:. av. décree - of Hec 
` püssessióu: If was held din: Raphithdy Dayal? District: Jüdge, Hoshiarpur, dated tlie jti? 
v. Chandan: (2): that. thé words" illegally; February 1922, affirming that of the Mansif,”. 
ejectéd.?" implied ‘thatithé.plairitif must^ first’. Class, Hoshiarpur, dated‘ thé . 26th? 
lave been in-possessiowand were not‘applic- Jüby»r9gzx. ——— 07 a 
able toà Casein. which héchad-never-been: Mr: Bishan: Naraimj-for the Appellants: — 
in:upossessions ‘Thée-samexview. was: taken). Mr. MY Li Puri and Lala Fakir Chand; 
in:: Chandrika - Bakhsh-Singhiv» Raghunath forihe.Réspondénts.. — VONT 
Kunwar (3). If is notsuggested-that-thére:  SUDGMENT.—-Muhesha,, ae Khatri;: hold. 
is auyy other: provisión v o£! the... Oudlt ing: land as..an . occupancy, tenang; died: 
Rent: Act underrwhiċh’ thèzsuit might leaving, him‘ surviving; Mtsammat/^Giirjd- 
have been brought and fivexsons.by:her.. Hükiman Siigh and: 
RE. yÑ : Harnam Singh, proprietors in the "villàge;- 

.instituted a suit for a declaration that 
-Mahesha:baddied: witloutilawful-issue. and 
that they (thé: plaintiffs) were entifléd tto: 
resume the occupancy tenancy; Thè défence* 


ifa 1o 0: C, 23. 


ij al tiid. Cas: Siae rB Örer 48° 
-z9 Ind, Cas, 204: 16 9. €; tog. 


£f 
240. 
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DAMODAR JAGJIVAN t. GOVINDJI JIVABHAI, 


set up was that Musammat Gurjo had beeu 
married to Mahesha and that this marri- 
age was valid according to custom, (in 
spite of the fact that she was a Brahmani 
woman) and that, therefore, the i issue of the 
marriage was legitimate. "Phe Trial Court 
found thet Mahesna, a Khatri, had gone 


through some sort of ceremony with Musam- 


mat Gurjo, a Brahmani, and had lived 
with ber as man and wife ever since, but 
that such a marriage was illegal under 
Hindu Law and no custom had been proved 
which would render it legitimate. The 
plaintiffs were accordingly granted a decree 
as prayed. 

Pars Ram and the other sons of Mahesha 
appealed to the District Judge, who after 
discussing’ the points raised, came to the 
conclusion that the factum of marriage 
itsulf was doubtful, but that whether an 
actuel marriage had taken place or not 
it was invalid according to Hindu Law 
and there was not sufficient proof of any 
custon: validating such a connection. 

Pars Ram and his brothers have come 
up to this Court in second appeal having 
obtained a certificate under section 41 (3) 
of the Punjab Courts Act, III of 1914., I 
have heard. Mr. Bishen Narain on their 
behalf: l 
question regarding the validity of a.custom, 


viz., whether a union between a Khatri and. 
a Brahmani woman does or does not con-: 


stitute a-valid marriage.’ Mr. Bishan Narain 
Quite frankly and properly admitted that 
such a marriage was not sanctioned by 
Hindu Law. He also frankly admitted 
that the evidence on the record did not 
establish the custom set up. He contended, 
however, that inasmuch as it has been 
held that a Hindu Jat may by custom 
mary a Brahmeni woman, a. presumption 
should be raised in favour of'a Khatri being 
abl: to do the same. II: drew my atention 
to Sahib Ditta v. Bela (1)' which relates 
to Hindu Jats alone. As pointed out in 
Bhambul Devi v. Narain Singh (2), it would 
be dangerous to seek to extend custom by 
stich logical processes as analogy. Accord- 
ing to Elis” Notes on Punjab -Custom, 
pages 17—19, the 


(1) jo.P. R. 1900; P. i1. R 1900, p. 155. 
(2), 
Ry 3915; S P.I. Re 1916. 


SSMUS ue ee 


The certificate grauted'relates to a 


initial presumption, 


*9 Ind, Cas. 572; 39 P. R. 1915; 103 P. Wa.. 


in the case of high caste Hindus isin Tavait 
of such Hindus following their personal 
law, and the onus of proving any special 
or general agricultural custom lies on the 
person asserting the existence of such. 
In these circumstances, I am unable to hold 
that the appellants have made out any case 
on which it can be -held that by custom, 
general or special, a marriage between 
a Khatri male and a Brahmani woman is 
valid. 

I accordingly dismiss this appeal but, 
in the circumstances of the case, allow the’ 
parties to bear their own costs. 

Z. X. Appeal dismissed. 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL, No. 285 oF 1922. 

February I, 1923. 
Present:—Sir Norman Macleod. K'Y., 
Chief Justice and Mr. Justice Crump. 

DAMODAR JAGJIVAN—PLarntirr— 

APPELLANT 
VEFSUS 
GOVINDJI JIVABHAI—DEFENDANT 
N^. I—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 80— 
—TTransferee. from insolvent prior to adjudication 
— Objection by Official Assignee to entry of tvans- 
feree’s name in Record of Rights—Suit for declaration 
of righi to possession—Official Assignee, notice to, 
whether necessary, 

The mere fact that the Official Assignee, in 
whom the estate of an insolvent has vested 


objects before the Revenue Authorities 
to the. entry of plaintiffs name in the 
Record of Rights in respect of property 


purchased by the latter from the insolvent 

prior to his adjudication, does not entitle the 

Official Assignee to notice under section 80 of the 

Civil Procedure Code prior to a suit for declaration ' 
of right to obtain possession, [p. 241, col, 1.] 

Second appeal from the decision of the 
District Judge, Thana,in Appeal No. 142 
of 1921, reversing the decree passed by the 
First Class Subordinate Judge, Thana, in 
Civil Suit No. 376 of 1919. | 

Mr. R. W. Desai, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff sued. to 
recover poss :ssion of the land and tram-cars, 
which he alleged, he purchased from the 
first defendant on January 7, 1998., He 

X a ee eh IA foug 
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GIRWAR SAHAI V. MANGAL, 
lost possession owing to Govindji Jivabhai 
acting in collusion with the second defend- 
ant Balkrishna Jagannath Patil. Govindji 
had been adjudicated an insolvent, and 
the Official Assignee could have been made 
aparty. Jt appears that plaintiff intended 
to make him a party, but in the title of 
the suit “ Govindji Jivabhai insolvent and 
on behalf of him the Official Assignee" 
is absolutely wrong. The Official Assignee 
ought to haye been sued personally, so that 
if the plaintiff wished to sue him, Govindji 
would have been the first defendant, the 
Official Assignee, as assignee of the estate 
and effects of the insolvent Govindji, the 
second defendant, and Balkrishna Jagannath 
the third defendant. The suit was decreed 
in the lower Court. In appeal, the Judge 
on the merits wasin favour of that decision 
but considered that the plaintiff's suit was 
bad for want of notice under section 80 
of the Civil Procedure Code. That provides 
that where a suit is instituted against a 
public officer in respect of any act purport- 
ing to be done by such public officer in his 
. official capacity, notice should be given. 
It is not clear in respect of what act of the 
Official Assignee the suit was brought. It 


appears to me that the plaintiff suing on . 


title was justified in filing the suit without 
giving notice. In the note to section 80 
of Mr, Mulla's Civil Procedure Code it is 
said: 

“The only class of suits in which it is 
necessary to give notice to a public officer 


is where the suit is founded upon tort, in - . 


other words, where the suit is for damages 
for some wrong inadvertently committed 
by him in the discharge of his official duties, 
and no notice is necessary if the suit is 
founded upon contract or any other cause 
of action." 

What the plaintiff stated in his plaint 
was, “ defendant Govindji has applied in 
the High Court of Bombay for being ad- 
judged insolvent and all his property is 
vested in the Official Assignee, who has 
abjected to the entry of the land in the 
name of the plaintiff in the Record of 
Rights. That is the "act of which really the 
plaintiff is complaining. He is suing for 
a declaration of his title to get posscs:ion. 
In my opinion he can do so without having 
to give notice under section 80. The appeal 
is allowed, the decree. of the lower Appel- 
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late Court set aside and the-decree of the 
trial Court restored with costs throughout 

Crump, J.-I agree. I can find no act 
on the part of the Official Assignee in this 
case which comes within the scope of section 
80 of the Code of Civil Procedure. All that . 
is alleged in the plaint is that the Official 
Assignee objected to the entry of the land 
in the name of the plaintiff iu the Record 
of Rights. The real cause of action is that 
the plaintiff being dispossessed is suing to 
recover possession, with which suit the 
Official Assignee. had nothing whatever 
to do. -If the Official Assignee has taken ` 
up a certain attitude ‘with regard -to 
the first defendant’s property, it is 
not such an act as is contemplated 
by section 80 of the Code, and beyond 
this attitude on the part of the Official 
Assignee there is nothing to show that the 
Official Assignee has any connection with 
the present suit. It, therefore, appears 
idle to contend that any notice is required 
to be given before the suit is instituted. 

W. C.A. 7 Appeal allowed. 


Ql n, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


EXECUTION or DECREE APPEAL No. 13 
OF 1922. 

November 9, 1922. 
Preseni:—Pandit Kanbaiya Lal, J. C. 
GIRWAR tae CURE 

f —APPELLANT 
UEFSUS 
MANGAL-—DECREE-HOLDER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. X X I, 
YY. 22, 23— Execution of decres— Attachment, issue 
of, before service of notice— e reasons 
for issue, of, not recorded, effect of. 

The issue of an attachment before the service 
of the notice issued under r. 22, O. XXI of the 
Civil Procedure Code, is a mere irregularity, and 
does not invalidate the execution proceedings. 
Although the reasons for the issue of such an 
attachment should be recorded at the time, a 
failure to do so will not fer se render the attachment 
invalid. 


. Appeal against an, orderof the District 4 
Judge, Sitapur, dated the 13th January 
1922, upholding “an order of' the’ Munsif, 


" : 
Pix 
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par, dated the r4th February 1922. 
Mr. Mohammad Ayub, for the Appellant. 
Mr. H. C. Dutt, for the Respondent. 
JUDGMENT.—'The issue of an attach-. 

ment before the service of the notice issued 
. under O. XXI, r. 22 of. the Code of 
Civil Procedure was, in the absence of any 
sufficient cause justifyirg an apprehension 
that the property. sought to be attacked 


would be removed or transferred, a mere 
irregularity and the execution proceeding 
is not thereby rendered . invalid. 
Jf taere was any reason for the issue 
‘ot an attachment before an order. was 
passed under O. TR r. 23, of the 
Code, it should. have ` been recorded 


at the. time. ‘The failure to record the 
reason does not, however, 
the attachment invelid. 

The appeal is, therefore, dismissed’ with 
costs: 


.W. C. A. Appeal dismissed. 





PRIVY COUN OIL. Pc 
APPEAL FROM THE BOMBAY Hicu COURT. 
December 20, 1922. 
Present »—Yord Phillimore, Lord Carson, 
Mr. Ameer Ali, Sir Lawrence Jeune 
and Lord Salvesen. ^ . 
| FOOLCOOVERBAI.—PLAINTIPR— 
APPELLANT ~~ 
‘versus ! s 
* Rai ‘Saheb KESHRISINGH RAJMAL 
DEFENDANT-—RESPONDENT, ' 

Hindu Law—Will appointing heir— No provision ' 
for widow—Presumption— Residence and. mainten- 
ance of widow. 

Where a Hindu makes a Willin which he deliber- 
ately makes no expréss provision with reference 

. to his wife, it cannot be assumed that hisintention 
was that his.wife should be in the same position 
asif he had died intestate the proper implication, 
if any, to be made is that he was satisfied that the 
maintenance and’ residence out of his estate to 
which'she was entitled would be sufficient. méin- 
tenance for her. ^" 


A tindu (Jain) made a Will whereby he appoint- : 
ed a certain person as his heir ‘and declared that 


he should aét'under the orders of his wife. The 
Will further provided. that if no male issue were 
born to the appointed heir, aud it were necessary 
to: ad: opt à àson, thea during the lifetime of the 
te;tator's. wife ' thé 'selection^ shouid ‘be made 
with her éonsent. After the death of the testator 
the widow brought a suit for declaration’ of her 
. fights as a Hindu widow, alleging that under the 
terms ef the Will the testator did got dispose of 
his estate during her NORAN | ' ] 


H 
i ` 


| mW disi. 


per se render 


{1923 . 


Held, that the testator had disposed of the 
estate to the appointed heir and that the widow. 
was only entitled to rights of maintenancs and 
residence, 


Appeal from the High Court Bombay. 

Messrs. Chapman and Raikes, for the 
Appellant. 

Messrs. De Gruyther, K. C., 
for the Respondent. 


JUDGMEN'T.——This 
by the plaintiff, the ‘widow of one Chaand- 
mulji, for the determination -and 
declaration of her rights in Chandmulji’s 
estate, Chandmulj was a rich. Jain who 
lived at Rutlam and carried on business 
there, at Bombay and other places. The 


z 


and Brown, | 


suit was brought . 


property to which he was entitled at his - 
death he held as the last survivor of a joint - 


family. His- Will, dated the 16th June 
1907, is in thefollowing terms — - 
“I alone am the owner of the 


immoveable [and] . moveable properties 


acquired by revered, the most  illus- 
trious Magniramji and Bhutsingji 
Punamchandji Dipchandji Sobhagmulji 


Chandmul.. If a male issue be born to me, 
then he shall remain [shall be] the-owner. 
Should perchance a son be not born to me, 
“then [in that ces2] my heir is Chiranjiv 
Keshrising. Should a heir [7.¢.] a son be 


born to Chiranjiv Keshrisingji, then he shall : 


be the heir in the future. Should perchance 


no son be born to Chiranjiv Keshrising and 


should it be necessary to bring . [a son] 
from [some] other place; then. during the 
lifetime of my wife [a son] from our Gotra 
shall. be brought [adopted] with the con- 
sent of my wife, Hereafter, in connection 
with the adoption of a son Chiranjiv Kesh- 
rising’ s wife shall have no authority. I 
appoint Chiranjiv Keshrising [to be] my 
‘heir. He shall act under the orders ‘of 
my wife. At present I have been 
carrying on th» management of the shops 
belonging to me in the Rutlam Taluka, 
Chiranjiv Keshiizing shall carry on [the 
management] in that manner. And he 
shall live at both places [#.e.] at Kota and 


Rutlam for half of th» period [at one placz . 


and for th: other half at the other place}. 
I have, during my lifetime, authority to 
mak» alt.rations in "this. testamentary 
writing. [This is] all. “The Toi of. E 
in th: Christian year 1927. 


a ode 


~ ther 
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“The 5th of-Jeth Sud of. [Samvat] 1964, 
the day of the week Sunday. The hand- 
writing of Chandmul Bafna himself written 
at Rutlam.”’ 

The defendant aud responderit Keshri- 


“singh named in.the Willis an. agnate and 


claims to be a great-grandson of .the bro- 
of Chandmuljs great-grandfather. 
On the sama date that the Will was execut- 
ed the respondent signed a writing address- 
ed to the. deceased to Hig “following 


| effect :— 


“Further, if you appoint me your heir, 
I will conduct mysalf-towards vou and the 
worshipful and respected Kakiji just as a 
child [conducts] himself towards [and]obey 
the orders of his parents. I will not ever 
change in [such my] couduct [towards you]. 
‘You may rest assured as to [such conduct 
on] my part. The most worshipful Hamir- 
malji Saheb has entrusted [ormade over] the 
ownership, of the shop [or shops] under him 


. at Kota to you. So you are.the owner 


[thereof]. I will do [alf] work relating to 
the shop [or shops] under you at Kota ac- 
cording to your orders. I will stay for half 


: the timé'[7.e., half the year] at Kota and for 


the [other] half at Rutlam. ` You have made 


[your] testamentary . "writing. I "will act 


agreeably to the same in all respects. If, 
by. the Grace of God, any progeny [son]. be 
bora to you, he will be owner of the Rutlam 
[shop]. There will not be any manner of 
objection [to the same] on my part. Ifa 
son be not born to you, and if you appoint 
me heir, I will, according to your orders, 
attend on you and on th» respected Kakiji. 
The son who may be born to me- will be 
heir aft:r mo. If perchance a son be not 
born to me and ifit be necessary to take 
[a boy] in adoption, I will take one in adop- 


tion during the lifetime of the worshipful 


and tho respected Kakiji Saheb, accord- 
ing to the directions of the "worship- 
fül and respected Kakiji Saheb. K 


The said Chanämulji died on the 21st 


‘June 1907 leaving no issue.” The conten-. 
tion on behalf of the plaintiff is that under 
the terms of the Will the testator did not 


dispos? of his estate during her lifetime ;: 


that there was, therefore, an intestacy under 


which tha plaintiff is entitled to a Hindu 


widow's estate. It was also alleged that 
having regard to the dóéument executed 
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sept 


by the respondent, the property was held 
in trust for the testator’s widow, the plaint- 
iff.. This latter contention, however, al- 
though tais:d in the first two reasons set 
d in the appellant’s case, was not press- 
e 

The only question to be decided is as to 


: whether on the true construction of the 


Will there was such an intestacy as aforesaid 
so as to create a widow’s estate. Both 
the. Courts before whom the suit has been 
held decided that the contention of the 
plaintiff could not prevail and that she 
took no: interest under the Will. They, 
however, determined that she was entitled 
to the right of maintenance and residence, 
and ordered that it should be referred to 
the Commissioner of the Court for taking 
account to ascertain what provision should 
be made for the maintenance and residence 
of the plaintiff. "The right-of the plaintiff 
to such maintenance and residence was 
admitted by the respondent: Their Lord- 
ships are of opinion, that the contention of 
the plaintiff fails and that there is no reason 
for holding that there was any intestacy 
during the lifetime of the plaintiff. 

The words of the Will, “Should perchance 
ason bx not born to me, then in that case 
my heir is Chiranjiv —Keshrising," and 
the .subsequent words, "I appoint Chiran- 
jiv Keshrising [to be] my heir," are suffi- 
cient words to pass the property from. the 
date of the death of the testator, and al- 
though the subssquent terms of: the Will 
as to the adoption of a son with the consent 
of the testator's wife in the event of no son 
being born to the respondent, and other 
expressions used, may appear to give an un- 
ustial authority to the wife, there-is no- 
thing in them to cut down the express ternis 
of the Will appointing defendant to be -the 
tastator’s heir. It: was urged that -the 
authority given to the wife in the letter 
procured from the respondent by the tes- 
tator shows an intention on the part of the.. 
testator to leave his wife in a position of a 
Hindu widow, and that having regard to 
this provision in the Will, their Lordships . 
ought to assume the testator's intention 
of desiring bis wife to be in the same posi- 
tion as if he had dicd intestate. Their 
Lordships are of opinion, that such an in- 
tantion cannot be.implied in a case. where 
the testator has made a Will.in which, be 
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has deliberately made no express provision 
- with reference to the plaintiff. As before 
‘stated, the testator was a rich man, and 
tha proper implication, ifany, to be made 
is that he was satisfied that the maintenance 
and residence out of his estate to which 
his wife is admittedly entitled would be 
sufficient provision for her. Their Lord- 
ships think it unnecessary in this suit to 
make any declaration as to the extent of 
the rights of the defendant under the said 
Will, and that it is sufficient to confirm the 
teference in the order of the 13th January 
1919 for taking accounts to ascertain what 
provision should be made for the mainten- 
ance and residence of the plaintiff herein 
and the rest of the order following upon this 
declaration. Subject to this alteration, 
their Lordships think that the appeal fails 
and should be dismissed with costs, and 
they will humbly advise His Majesty ac- 
cordingly. 
Solicitors for the 
T. L. Wilson & Co. 
Solicitors for the Respondent :—Messrs. 
Lee and Pemberton, 
W. C, A. & N. H. 


Appellant:—Messrs. 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


SECOND Civit, APPEAr, No. 140 OF 1922. 
December 4, 1922. 
` Present :—Mr. Daniels, A. J. C. 
MAHDI—DEFENDANT-—APPELLANT 
versus 
GAJADHAR- —PLAINTIFF— RESPONDENT. 
Couri-Fees Act (VII of 1870), s. 7 (v) (d)— 
Suit fov: possession by usufructuary mortgagee— 
Couri-fee payable—''Market-value"’, meaning of. 
In a suit for possession as usufructuary mort- 
gagee, the Court-fee payable is on the market- 
value of the mortgagee interest in the property, 
i.e, the mortgage-money, on payment of which 
- the property can, at any time, be redeemed. 
The ression ''inarket-value," in section 7 
(0).(d) of the Court-Fees Act, means the market- 
value of the subject-matter of the suit. 


Second appeal against the decree of the 
District Judge, Rae Bareli, dated 22nd March 
1922, confirming the decree of the Munsif, 
dated 25th January x923. 

Mr. Ali Muhammad, for the Appellant, 

Mr. £ahur Ahmad, for the Respondent. 


JUDGMENTI.—In this case the plaintiff 


'caunot be greater than Rs. 
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BISWA NATH SINGH V. JUGAL KISHORE. 
sued for possession as usufructuary mort- 
gages, The case is one to which section 7 
(Qv). (d) of the Court-Fees Act applies and the 
property has to be valued on the market- 
value. The appellant has valued the prop-, 
erty on the amount of the 1nortgage-money. 
The office has objected that the "valuation 
is insufficient, having regard to the price 
which the land would fetch on a sale. On 
this basis there would be a deficiency in 
the Court-fee paid by the defendant-appel- 
lantin this Court and by-the plaintiff in the 
Court below. The parties contend that 
the word “ market-value’’in section 7 of 
the Court-Fees Act must mean the market- 
value of the subject-matter of the swt, 
which in this case is not a proprietary 1u- 
terest but a mere mortgagee interest in 
the property. The value of this interest 
200 because 
it can be redeemed at any tim? on payment 
of this amount. This reasoning appears 
to be sound and there is some autboritv 
in favour of it. In Ram Raj Tewari v. 
Girnandan Bhagat (1) and Radha Prasad 
Singh v. Pathan Ojah (2) it was held that in 
a suit for ejectment of atenant the subject- 
matter is the value of the tenant’s interest 
which was in dispute. "This particular case 
is now provided for in clause (xt) (cc) of 
section 7. I, therefore, decide that the Court- 
fee paid is correct. A date will now be 
fixed for the hearing of the appeal. 
W. C A. Order accordingly. 


wid 15 A. 63; A. W. N. (1892) 240; 7 Ind. Dec. 


75". 
NU 363; A. W. N. (1893) 148; 7 Ind, Dec. 
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PRIVY COUNCIL. 
APPEAL FROM THE ÜUDH JUDIC:AL Com- 
MISSIONER'S COURT. 
Anril I7, 1923. 
"Present: Lord Dunedin, Sir John Edge 
and Mr. Ameer Ali. 
BISWA NATH SINGH—— PLAINTIF E — 
APPELLANT 
TEFSTIS 
JUGAL KISHORE AND oTHERs—~ 
DEFENDANTS—RESPONDENIS, 
Construction of | document —Wajib-ul-arz-— 
Hinds widot— Adopilon. 
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A group of villages was owned by Hindus; ubject to the Law of the Mitakshara as in- 


belonging to the same caste. In the wajib-ul-araiz 
of some villagesit was stated that widows could 
adopt sons to their deceased husbands without 
having an authority from themto that effect. 
In the wajib-ul-avaiz of the other villages it was 
simply stated that the widows could adopt: 

Held; that the statements were not inconsistent 
and amounted to the same thing that the 
widows could adopt without an authority to that 
effect from their deceased husbands. 


Appeal from a judgment of the Judicial 

ommissioner, Oudh, dated the 4th Janu- 
ary r9rig, reversing a judgment of the Sub- 
ordinate Judge, Sitapur, dated the roth 
April 19:7. 

Messrs. Dunne, K.C., and Dube, instructed 
by Messrs. Barrow, Rogers & Nevill, for the 
Appellant, 

JUDGMENT. 

Sir John Edge.—'his is 
by Bishwanath Singh, 
plaintiff, against a decree of the 
Court of the Judicial Commissioner of 
Oudh, which reversed a decree of the Sub- 
ordinate Judge of Sitapur and dismissed 
the suit. The suit is for the possession 
of a two-thirds share of the village Pakauri 
in the District of Sitapur. 

The other plaintiff in the suit was Mu- 
sammat Gulab Kuar, who'is now dead. 
She was the widow of Baldeo Bakhsh Singh, 
who died sonless in or about 1891. He was 
a Hindu and by caste a Raghubausi, and 
lived in the village of Bamhnawan in the 
District of Sitapur and owned the village 
of Pakauri. Thewidowadopted ontherzth 
October rg15 the appellant as a son to her 
deceased husband, who had given her no 
authority to adopta son to hiim. The ques- 


an appeal 


the surviving 


tion which their Lordships have had to con-' 


, Sider in this appeal is whether that adoption 
was valid, and apparently that was the 
only question as to which there was a conten- 
tion in the Appellate Court. The learned 
Judges of the Appellate Court, in their 
judgment, said:— 

“There are thus two points for decision 
in this appeal, namely, whether Musammat 
Gulab Kuar had authority rom her. husband 
to adopt, and, sectndly, whether failing 
such authority she had a right of (by) cus- 
tom to adopt without authoiity from her 
husband." 

The fact of the adoption .s not now 
disputed and is beyond dispute. The family 
to.which Baldeo Bakhsh Singh belonged was 


terprcted by the School of Benares, accord- 
ing to which an adoption by a widow of a son 
to her deceased husband would Le invalid 
if made without an authority to adopt given 
to her by her husband, unless such an adop- 


tion was authorised by a custom of the 
family. ` 


The evidence that thete was such a cus- 
tom in this family consisted of statements 
as to the right of widows to adopt sons to 
their deceased husbands contained in the 
wajib-ul-araiz of eight villages which had 
been recorded in the Settlement of 1871, 
that is about forty-four years before the 
adoption in question here. One of those vil- 
lages was the village of Bamhanawan, in 
which Baldeo Bakhsh Singh hadlived ; at 
least two other of the villages were villages 
in which he or members of his family were 
interested as proprietors ; and the remaining 
four villages were villages in which members 
of his caste had been interested, although 
their relationship to bis family was not 
proved. Tbere was also some oral evidence 
of witnesses in support of the custom. 

In the wajib-ul-arz of Bamhnawan and iu 
some of the othe: wajib ul-araiz it was stated 
that widows could adopt sons to their. de- 
ceased husband without having had the 
authority of their husbands to adopt. In 
the other wajb-ui-aradz it was simply stated 
that widows could adopt. Ir their Lord, 
ships’ opinion those statements meant the : 
same thing, that is that widows conlil adopt 
sons to their husbands although they had 
had no authority from their husbands fo 
adopt; it was so that the Subordinate Judge 
construed the wajib-ul-arz, and he found 
that the custom was proved. The Appeliate 
Court was of opinion that the mete state- 
ment in a wajib-ul-ass that & widow could 
adopt meant that a widow, who had the 
authority of her husband.to adopt, could 
make an adoption to him, and consequently 
hold that the statements as to the custom 
were not consistent and that the custom 
was not proved. 1t did not occur to the 
learned Judges of the Appellate Court that 
if the statement that a widow covld adopt 
meant that she could adopt if she had hed 
the authority of her husabard to adopt, 
the statement was not a statement 
of a special family custom, and. was 
unnecessary, as it would be merely. 
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a statement of a right which a Hindu 
widow of a sonless Hinds enjoys evety- 
where in India, except possibly in families 
governed by the Law of the Mithila School. 

Their Lordships are of opinion that the 
custom was proved aud that the adoption of 
the appellant was valid. It thay be 
mentioned that the learned Judges of the 
Appellate Court did not doubt the credt- 
bility of the witnesses as to the custom, 
whose evidence the Subordinate Judge has 
accepted as true, but they thought that it 
had sot been proved that these witnesses 
belonged to the.family to which Baldeo 
Bakhsh Singh had belonged. 

This appeal has been heard ex parte, no 
respondent having appeared. As the appeal 
has been heard ex parte the Counsel tor the 
appellant has drawn their Lordships’ atteu- 
tion to the fact that the learned Judicial 
Commissioners have not in their judgment 
expressed a finding on the seventh ground 
of the appeal to their Court, which was 
as tollows:—''7. That the lower Court 
should have held that the deed, dated the 
roth September 1894, was executed for 
. legal necessity." The deed of the roth 
September 1894 was amortgageof the village 
Pakauri granted bv the widow while she was 
in possession of a Hindu widow's interest 
in the estate. On that mortgage a decree 
for sale was made and at the sale the two- 
thirds share in the village now claimed: by 
«this appellant was purchased by some of the 
defendants to this suit, The Subordinate 
Judge had foundinthissuitthat the mort- 
gage was not made for necessity. The learned 
Judicial Commissioners seid in their judg- 
ment that: “They (the defendants’ denied 


the adoption and they denied the widow's - 


power to adopt. Thev also pleaded that 
even if.the adoption was proved, it could 
not affect the interest acquired by the pnr. 
chasers before the adoption.. On this last 
pleading no issue was framed and nothing 
has been said in argument in appcel. It 
must, therefore, be taken to have dropped.” 
The question as to whether the mortgage 
was or was not granted for. necessity was 
involved in the question as to whether the 
purchasers at the sale under the dectce had 
acquired title by their purchase...In their 
Lordsbips' opinion the learned Judicial Com- 
missibners were, under the circumstances, 
justified in hoiding, as they did, that the 
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only. question which remained for them to 
decide in the appeal was the question as 
to the validity of the adoption. i 

Their Lordships will humbly. advise 
His Majesty that this appeal should te 
allowed with costs, that the decree of the 
Court of the Judicial Comunisstoner shouid 
be set aside with costs and the decree of 
the Subordinate Judge should be restored 
and affirmed. 


N. H. Appeal allowed. 


BOMBAY HIGH COURT. 
APPEAIL FROM APPELLATE DECREE No, 158 
OF 1922. 
January 30, 1923. 
Present :—Sir Morman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. ` 
LALA MIVA—-DEFENDANT NO. 2— 
APPELLANT 
VET SUS 
MANUBIBI AND OTHERS—PLAINTIFFS 
Nos. 2 AND 3 AND DEFENDANT NO. 3—- 
RESPONDFNTS. 

Muhammadan Law—Decree against one of 
several heiys— Remaining heirs, whether bound. 

‘Where in a suit against one of several heirs 
of a deceased Muhammadan, a decree is obtained 
by the plaintiff, the remaining heirs are not 
pound by the decree, nor do their interests 
in their father’s estate pass by sale in execution 
of that decree. [p.247,col r.] a 

Second appeal agumst tbe decision of 
the District Judge, Ratnagiri, in Appeal 
No. 248 of 1919. , 

Mr. G. N. Thakor (with bim Mr. G. D. 
Chitale), for the Appellant. 

Mr. H. C. Cayajee (with him Mr. A. C. 
Desai), for Resjordents Nos. I and 2. - 


JUDGMENT.—The plaintiffs sued to re- 
cover possession by redemption of the pro- 
perty described in clause ʻe) of paragraph 
2 of the plaint. The properties originally 
belonged to Bheuddin who  leit a 
widow Hemida Bili, a son Daud, and 
two danghteis whe are plaintiffs Ncs. 2 
and 3, Afier Bhauddin’s death, a 
suit was filed’ by a creditor of bis 

; ; l yd 
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and only Daud was mate a party, but as 
he was: a minor Hamida Bibi, his mother, 
was impleaded as his guardian and filed 
a written statement on his behalf. In 
execution of the decree which was passed 
in favour of that creditor, certain property 
belonging to the estate of Bhauddin was 
put up for sale. That property had already 
been mortgaged to one Abas in 1878, so 
that the heirs of Bhauddin , were only 
entitled to the equity of redemption 
which was purchased by Ali, father 
of Abas. The present defendants Nos. I 
and 2 are the sons of Abas. A 
decree for redemption. was passed in 
favour of plaintiffs Nos. 2 and 3 by the 
Trial Court, and that has been confirmed 
jn appeal. . 

The main question is whether 
the daughters of Bhauddin were 
deprived of their right to the property 
by the decree passed against Daud 
and the subsequent sale. Ordinarily 
speaking, they would not be bound by the 
decree in a suit to which they were not 
partis, nor world their interist'in their 


father's estate pass by. the sale in execution . 
That was decided by a- 


ot that decree. 
Bench of this Comt in Mirkha Imamkha 
v. Bhagirathi Mahadeo Abhyankar (1), 
The learned Judges in that case con 
sidered the “ecisions in Khurshetbili v. 
Keso Vinayek (2) aud Davalava v. Bhimaji 
Dhondo (^). Mr. Justice Heaton szid: “ My 
leazn.d brother aud myself have considered 
the matter most carefully and have come to 
the conclusion that it would not be incum- 
benton us to follow the case of KAurshetbibe 
v. Keso Vinavek (2), if that case be held 


to affirm that the theory of substantial: 


‘representation derived from the Hindu Law 
applies to Muhammadans, For, to follow 
thatcase,ifitso decides, would be to accept 
without anv stated reason for doing $0, 
the application to Muhammedans of a rule 
evolved out of Hindu Law; and to do this 
would, we think; be to set aside the principles 
underlying the decision of the Full Bench 
of this Court in Isep Ahmid Mograria v. 
Abhramji ATmad;i (4M. " 

-(t) 51 Ind. Cas. 18; 43 B. 412; 21 Bom, L. Re 

2 ] 


9. sent 
3 2) 128.101; 61Ind. Dec. (N. 8$.) 553. 

2 20 B. 338; 10 Ind. Dec. (N. S.) 787. 

(4) 4x Ind. Cag. 761; 4: B. 588; 19 Bom, le 


Re 579 LP. B}. 


We ‘think it js advisable to follow, the 
latest decision on the point, which is aiso 
supported bv the opinion of Sir Roland 
Wilson in his, D'zest of Anglo-Muhaimmada: 
Law, 3rd .Edition.. See ‘also _ paragraphs 
566, 567 of Y. B. Tyabji’s Principles of 
Muhammadan Law. The plaintifls Nos. 2 and 
3 will, therefore, be entitled to redeem, Lut 
the decree as drawn up by the Trial Court 
is too wide.as these plaintiffs would, only 
be entitled to redeem to the extent of their 
shares in the estate of Bhauddin, which 
would be 7/32 each. The case must go beck 
to the. Trial Court to ascertain the exact 
amount which they must pay, and whet 
properties should be redeemed by such 
payments, as there are five properties in 
suit, and we arc told that only four of these 
properties were purchased by the defendants 
at the sale in execution of the decree in 
Suit No.'69r of 1880. If that is the cese; 
the fifth property is. only subject to the 
mortgage; Exhibit 84. We do not know , 
whether it really makes very much difference’ 
because: plaintiffs Nos. 2 and 3 are entitled 
to consider that the sale does not in any 
way affect their interests. Therctore, all five > 
properties may be taken as subject to the - 
mortgage and liable to be redeemed. On the 
plaintiffs Nos. 2 and 3 paying tke redemp- 


- tion money they will be entitled to be placed 


in joint possession with the defendants: 


- The plaintiffs Nos zand 3 willbe entitled te 


their costs in this Court and iu the Courte: 
below. Lilerty to plaintiffs Nos. 2 and 3. 
to apply, when they pay tbe money in cxc- 

cution for partition. 7 


Ww. GA.” ‘Case sent back. 


IAHORE HIGH COURT. f 
Crvir, REVISION PETITION No. 41 OF 1923. 

T April 5, 1923. i 
` Present:—Mr. Justice Moti Sagar. ' 
Ton Firu RAMCHAND-DIWAN CHAND 
f ` PLAINTIFFS — PETITIONERS É 

A versus : 
Tos Firm PRITHVI CHAND & Co.-- ' 
DEFENDANTS—RESPONDENTS. , 
Civil Procedure Code (Act V of 1908), ss, 10,» 
115-- Order staying suit— Revision, Beg LR 


` 
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. An order staying a suit under section 10 of the 
Civil Procedure Code is not a decision of a case 
within the meaning of section 115 of the Civil 
Procedure Code and is not open to revision. [p. 250, 
col 2.] T z p . 
(Case-Law discussed.) | oo a aaa D ING 
In ordér to come toa finding ds to whether the 
requirements of section ro of the Civil Procedure 


Code have or have' not been fulfilled, the Court , 


is bound to determine certain matters mentioned 
in the section, and if,it does, it cannot be said 
that it has acted illegally in the exercise of its juris- 
diction or that it has failed to exercise a jurisdiction 
which was vested in it by law. [p. 250, col. 2; 
P: 251, col. r.] : : 

Petition, under section 44, Act IX of 1919, 
for revision of the order of the Senior Sub- 
ordinate Judge; Rawalpindi, dated the 4th 
December 1922, staying the trial of the suit 
under sections 10 and 151, Civil Procedure 
Code, pending the. decision of the Karachi 
case. m P 
- Pandit Sheo Narain, R. B., for the 
Petitioner. MN 

Mr..M. S. Bhagat, for the Respondent. 

JUDGMENT.—'This is an application 
under section 44 of the Punjab Courts Act 
for revision of an order passed by the Senior 
Subordinate Judge of Rawalpindi staving 
the trial of a suit under sections 10 and 151 
of the Civil Procedure Code. The petitioners 
brought a suit for a declaration that a certain 
award was invalid, and that an injunction 


be issued against the defendants restraining . 


“them from enforcing that award. The 
defendants contended that a smt between 
he same parties in which the matter in 
issue was directly and substantially | the 
same was pending in the Couit of the Judicial 
Commissioner at Karachi and that, there- 
fore, the suit-at Rawalpindi, which was 
sibsequently instituted, should be stayed 
in accordance with the provisions of section 
IO of the Civil Procedure Code. The Senior 
Subordinate Judge has given effect to this 
plea, and has ordered stay of the suit. The 
plaintiffs have applied for revision of the 
order of the Senior Subordinate Judge. 

A preliminary objection is raised before 
me by the respondents that this is not a 
case in which this Court can interfere in 
revision with reference to the terms of section 
II5 of the Civil Procedure Code. In order 
to bring the matter within this section, 
the first thing to be determined is whethdr 
there is a “case”, which has been decided 
bya Court. It is contended for the respond- 
ents that, there is no such case, inasmuch 


as the Subordinate Judge has not decided 
anything at all but that all what he has 
done is to stay the further progress of the 
suit till such time as the othersuitat Karachi 
is decided. It is urged that this is merely 
an interlocutory order, and that this does 
not decide any of the matters in cóntro- 
versy between the parties. Pandit Sheo 
Narain, on the other hand, contends that 
section Io is wholly inapplicable; and that 
in ordering stay of the suit the Court has 
either acted illegallv in the exercise of its 
jurisdiction or failed to exercise a jurisdiction 
which wás vested in it by law. In either 
case he contends that the decision is one 
which involves a question of jurisdiction 


“and that, therefore, all the requirements of 


section 115 of the Civil Proceduré Code 


or section 44 of the Punjab Coürts Act 


are fulfilled. A large number of authorities 
has been cited on both sides, and I miist 
confess that the question is not free from 


difficulty. I have carefully read “all the ` 


authorities cited, and have taken time to 
pronounce my orders. The conclusión at 
which] have arrived is that the nrelimináry 
objection is well-founded, and that it must 
be held that the Subordinate Judge’s order, 
does not amount to a decisión of acase. 

_It was held bv a Full Bench of the Chief 
Courtin Pandit Rama Kant v: Pandit Rajdeo 
(1) thet, the word “case” in section 622 
of the Civil Procedure Code (1872) does 
not necessarily, in every cese, mean the 
whole case but. may mean a particular 


branch of a case for which an independént, 


remedy, or a different procedure, is pro- 
vided by the Code. This definition of the 
word ‘‘case’’ wes unhesitetinglv accepted 
in a later case reported as Mahtab Rai 
v. Kaman Lal (2) and it was held in that 
case that the meaning of the word could 
not be extended eny further. 


Mal v. Kanhaya Lal-Gopal Das (3) Mr. 


Justice Martineau held that tke decision. 


of a Court on the point of jurisdiction, with 
regard to which no special procedure is 
laid down in the Code, is not a decisión 
of a “case.” In the case of Buddhoo Lal 


v. Mewa Ram (4) à Full Bench of the Allak- ` 


*66 P. R. 1897 (F. B.). 

51 P.R. 1899. ; 

59 Ind. Cas. 680; 40 P. W. R. 1921. A 
63 Ind. Cas. 15; 43 A. 564; 19 A. L. J. 58 
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. abad High Court have adopted the same 
view, and hàve held that the decision of a 
Subordinate Court that it had jurisdiction 
and that a suit was congnisable by that 
Court is not open to revision, inasmuch 
as no case has been decided by the Court 
below within the meaning of section 115 
of the Civil Procedure Code. In Ishar Das- 
Dharm Chand of Amritsar v. Buta Mal- 
Durga Das of Amritsar (5)an order refus- 
ing to stay a suit under section 10 of the 
Civil Procedure Code was held not open 
to revision on the same grounds. The learh- 
ed Judge im that case followed & recent 
decision of Mr. Justice Banerji in Sultanat 
Jahan Begam v. Sundar Lal (6)in which 
it was laid down that an application under 
section xo of the Civil Procedure Code for 
the stay of a suit is not a “case” and that 
an order for stay passed on that application 
is not a decision of a case within the meaning 
of that word in section 115 of the Civil 
Procedure Code. In Mela Ram v. Rikhi 
Kesh (7) Mr. Justice Abdul Raoof held in 
similar circumstances that a revision from 
an order staying a suit under section IO 
of the Civil Procedure Code was not compe- 
tent, inasmuch as it was not the decision 
of a case within-the meaning of section II5. 

Pandit Sheo Nerain, however, relies 
upon Ramachandram Pillai v. Neelambal 
Achi- (8), Bishen Devi v. Bishen Chand (0), 
Paira Mal v. Raj Narain (10), Ratan Lal 
v. Bala Parshad (x1), Sivaprosad Ram v. 
Tricomdas Coverje Bhoja (12), Sital Singh 
v. Silla Bakhsh Singh (13) and Bibhuti 
Bhusan Pal v. Lalit Mohun Pal (14), in 
which it is urged that a contrary view has 
been taken. In my opinion, almost all 
of these authorities are distinguishable 
and are nct of any material assistance to 


(s). 67 Ind. Cas. 870; 4 I. L. J. 425; (1923) 
A. I. R. (L) 54- 

(6) 58 Ind, Cas, 90; 42 A. 409; 18 A, L. J. 431. 

(7) 69 Ind. Cas. 111; 33 P. W. R. 1922; (1923) 
A, 1. R. (L) 69. ` 

(8) a Ind. Cas. 5; 16 L. W. 607; (1923) A. I. 
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(10) 53 Ind. Cas. 467; 114 P. R. 1919. 

(11) 44 Ind. Cas. 986; 58 P. R. 1918; 23 P. W. 
R. 1918; 113 P. L. R. 1918. 
(12) 27 Ind. Cas. 917; 42 C. 926. 
i2 50 Ind. Cas. 212; 6 O. L. J. 96. 

(14) 23 Ind. Cas. 906. 


the plaintiffs. The case reported as Rama- 
chandram Pillai v. Neelambal Achi (8) is a 
decision of the Madras High Court by Mr. 
Justice Phillips and relates to a case where 
a Subordinate Court had refused tc stay 
the suit under section xn, of the Civil Proce- 
dure Code. A revision was preferred against 
this order to the High Conrt and it was 
held bv the learned Judge that cases in 
which a Subordinate .Court had refused 
to stav proceedings under section 10 of the 
Civi! Procedure Code were to he distinguished 
from those in which proceedings had been 
ordered to be stayed. The case of Sultanat 
Jahan Begam v. Sundar Lal (6) was dis- 
tinguished on this ground alone. The learn- 
ed Judge observed that that was a case 
in which the order sought to be revised 
was an order of stay and not of a refusal 
to stay and that the Court had thus not 
assumed jurisdiction which it did not pos- 
sess. In my opinion, this authority is wholly 
inapplicable and, if it helps at all, it helps 
the respondents and not the petitioners. 

The case reported as Bishen Devi v. 
Bishen Chand (9) is certainly in point. 
It was held in this case by Mr. Justice Mar- 
tineau that an order staying proceedings 
under section ro of the Civil Procedure Code, 
is an order deciding a case within the mean- 
ing of section 44 of the Punjab Courts Act 
and is, therefore, open to revision, The 
weight of this authority, however, has been 
cousiderably shaken by a later judgment 
of the same Judge reported as Ishar Das- 
Dharm Chand of Amritsar v. Buta Mal. 
Durga Das of Amritsar (5) in which an order 
refusing to stay a suit under section ro 
was held not open to revision on the ground 
thatit was not the decision of a case within 
the meaning of section 115. I wholly fail 
to understand why an order staying a suit 
should stand on a different footing from 
an order refusing to stay a suit. Both are 
cases for which no independent remedy, 
or a different procedure, is provided by the 
Civil Procedure Code, and it appears to me 
that thereis no difference in essence in the 
two. orders. : NI 

Iu Paira Mal v. Raj Narain (xo) it was 
heid that before an order, under section ro 
of the Civil Procedure Code, can be made, 
it must be shown that the Courts in which 
the two suits are pending are ot concurrent - 
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"Jurisdiction in the sense that the suit to be 
stayed could be tried by the Court in which 
the first suit was instituted. The corieciness 
of this authority is not disputed. In the 
present case there can he no question that 


the Court of the Judicial Commissioner. 


at Karachi would be fully competent to 
try the case which kas now been stayed 
by the Sentor Subordinate Judge of Rawal- 
pindi. This authority, therefore, is not at 
all in point. 

The next case relied on is Ralan Lal v. 
Bala Parshad (Y. In this case there was 
no question as to the competency of a High 
Court to entertain a revision from an order 
staying a suit under section 10 of the Civil 
Procedure Code. The case related to an 
entirely different state of things, and it 
was held that, where a lower Court has 
passed an entirely illegal order, the Chief 
Court will set it aside in the exercise of its 
inherent powers of revision. 

Next, reliance was placed ou Sivaprosad 
Ram v. Tricomdas Coverje Bhoja (12). 
‘This case is certainly notin point. In 
this case two suits were instituted one after 
the other. An application was made under 
section 10 of the Civil Procedure Code for 
stopping the second suit. ‘The Judge passed 
an order staying the suit -holding that the 
decision in the previous suit would operate 
as ves judicata between the two defendants 
ein that case and would, therefore, bar the 
. Second suit. The High Court on revision 
held that the matter in issue in the two 


suits was not the same, that the parties $ 


were not litigating under the same title 
and that section ro was wholly inapplicable. 
It further held that the Court had no juris- 
diction to decide thé question of res judicata 
in a proceeding under section 19, and that 
its only jurisdiction was to stop the second 
suit if tbe requirements of section Io of 
the Civil Procedure Code had been fulfilled. 
In the present case the learned Subordinate 
Judge has given no finding on the question 
of res judicata, On the contrary, after 
an examination of both the suits, it has 
come to the conclusion that the matter 
in issue in the two suits is identical, that 
the partics are litigating under the same 
title, and that the case is fully covered by 
section ro of the Civil Procedure Code. 
Iam unable to understand how the authority 
gelied on is of any assistance to the plaintiffs. 


It may further be observed that this case 
was relied on by the Counsel for the petitioner 
in the case reported as Mela Ram v. Rikhi 
Kesh (7) in support of his contention that 
2 revision was competent. Mr. Justice 
Abdul Raoof, however, followed Sultanat 
Jahan Begam v. Sundar Lal (6) in preference 
to this authority. 

The case reported as Bibhuti Bhusan Pal 
v. Lalit Mohun Pal (14) is not in point 
either. In that case a Subordinate Court 
had acted under section rsr of the Civil 
Procedure Code. The High Court helá 
that where a Court acts under tbat section 
in a case where it should not have done, 
itis competent to the High Court to interfere 
and set matters right. In the present case 
the Court has acted mainly under section 10 
of the Civil Procedure Code, and section 
ISI has been relied on only in.a subsidiary 
manner. 

The last case on which reliance is | 
placed by Pandit Sheo Narain is Sital 
Singh.wv. Silla Bakhsh Singh (x3). It wes 
held in that case that an order under sec- 
tion ro of the Civil Procedure Code staying 
a suit amounts to a decision that the Court 
has, under existing circumstances, no juris- 
diction to proceed with the trial of the 
suit and that, if wrongly passed, it re- 
fused to exercise a jurisdiction vested .in 
the Court and is, therefore, open to revision 
under section 115 of the Civil Procedure 
Code. This is a decision of the Oudh fudi- 
cial Commissioner’s Court and follows Stiva- 
rosad Ram v. Tricomdas Coverje Bhoja 
(12), which, in my opinion, is wholly in- 
applicable to the facts of the present case. 
Moreover, this judgment entirely loses sight 
of the definition of the word ''case"' as 
given in.the Full Bench authority of this 
Court reported as Pandit Rama Kant v. 
Pandit Rajdeo (x) It ıs impossible to 
hold that an order staying a suit under 
section IO of the Civil Procedure Code is 
“a decision of a case” within the meaning 
of section 135 of the Civil Procedure Code 
any more than a decision by: a Subordinate 
Court in a case in which the only question 
is whether it has or has not jurisdiction 
to go on with a suit. In order to come 
to a finding as to whether the requirements 
of section 10 have or have not been fulfilled, 
the Court js bound to determine certain. 
matters mentioned in the section, and if 1t 
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does, I am wholly unable to understand of the assets of the deceased Krishnarao 


how 1t can be said that the Court has acted 
illegally in the exercise of its jurisdiction 
or that it has failed to exercise a jurisdiction 
which was vested in it by law. In my 
opinion, therefore, the preliminary objection 
must prevail, and it must be held that the 
order of the Subordinate Judge does not 
amotnt to a decision of a case. 

Accordingly, I dismiss the application 
for revision with costs. 

Z. K. Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT,  —— 
SECOND CIVIT, APPEAL No. 341-B oF 1021. 

"ul March 24, 1923. 
Present:—Mr. Kotwal, A. J. C. 
MUL CHAND-—PLAINTIFE— APPELLANT 

vDerstts D 
AND OTHERS—DEFENDANTS— 

RESPONDENTS. 

Vakalatnama— Omission of Pleadev's .name— 
Power of attorney whether vitiated. 

J., a Pleader, filed in a case a power-of-attorney 
which was duly signed by his client and accepted 
by him. The power-of-attorney was on a printed 
form, bearing the namein print of A., another 
Pleader who had nothing to do with the case. 
A.’sname was notscored out nor was that of J. 
entered, although the power was signed by J.: 

Held, that in view of the fact that no 
one but J. was intended to be employed 
and that he accepted the employment, the 

. omission of his name from the power-of- 
attorney was due to anoversight and amounted 
to a mere irregularity which did not vitiate his 

employment or the power-of-attorney. i 

Appeal.fróm a decree of the District 
Judge, Amraoti, dated the roth July 
1921, in Civil Appeal No. 255 of I920. °. 

Mr. D. T, Mangalnurti, for the Appel- 
lants. 

Messrs. M. R. Bobde and J. Sen, for the 
Respoaderts. : 

JUDGMENT.—It is -not disputed that 
on the merits as found by the 
lower. Appellate Court there must be a 
decree in favour of the pleintiif against 
defendants Nos. 3.and 4to the extent 
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in their possession. The question to be 
decided here is whether the dismissal 
of the suit by the lower Appellate Court 
on the ground that the plaint wads not 
properly presented is correct. 

The plaint is signed by the plaintiff and 


. Mr. Jatkar who described himself as “Pleader 


for plaintiff" It was presented by Mr. 
Jatkar on the 25th April rọrọ and was 
returned apparent)y to Mr. Jatkar to be 
re-presented with the plaintiff's account- 
hooks. It was represented by Mr. Jatkar 
with the books on the 12th May 1919, Mr. 
Jatkar filed a power of attorney which is 
signed by the plaintiff and is accepted 
by him. The power of attorney is on a print- 
ed furm in the name of "Mr.M.S. Aane, B.S., 
B.L., Vakil, Veotmal." This name is also 
in print. Mr. Jatkar’s name is not entered 
in the power anywhere.. "The names of the 
parties in the power of attorney appear to 
be written in the same hand.as the contents 
of the plaint. 

It seems to me that the omission to enter 
Mr. Jatkar’s name is only due to an over 
sight and is .accidental. I feel unable to 
accept the suggestion that the power ot 
attorney was really given to Mr, Aane 
whose name appears im it. If-in the power 
of attorney the space for the Pleader's 
nam? had been left blank and Mr. 
Aane’s name had been entered in 
manuscript that might have been .4 
ground for inferring that Mr. Aane: 
was meant to be appointed: As it is, no 
importance can be attached .to the 
entry of Mr. Aane’s name. Mr. Aane 
has had nothing to do with the 
presentation of the plaint or the con- 
duct of the suit. He’ has not accepted 
the power of attorney nor does it appear 
that it was ever delivered to him. It is not 
unlikely that a copy of tlie printed form 
of power of attorney was borrowed from 
Mr. Áane or his clerk and by oversight 
Mr. Aane's na e was not scored out and 
that of Mr. Jatkar entered. The fact that 
Aane's name isin print must have helped 
the oversight. If a blank space had been 
left for the Pleader's name the oversight 
might not have so easily occurred. 1t is 
clear from the. circumstances of the case 
that none but Mr. Jatkar was intended to 
be employed and that he accepted the 
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employment. The omission, I think, is a 
mere irregularity which does not” vitiate 


his employment or the power of attemey, | 


vide Shambu Nath v. Badri Das (1), I 
.hold that the plaint was propetly pre- 
sented. I set aside he decree of the lower 
Appellate Court and order that. a decree 
be passed in the favour of the plaintiff for 
the amount claimed in the plaint with costs 
in all. Courts against defendants Nos. 3 
and 4 to the extent of the assets of the 
deceased Krishnarao in their possession. 
Respondent No. 2 tried to support the 
other respondents’ case. I award her no 
costs. i 

N. K. Appeal allowed. - 

(1) 61 Ind. Cas. 410: 43 A. 392; 19 A. L. J. 183. 
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PRIVY COUNCIL. 

APPEAD FROM THE CArncUTTA Hick COURT, 
January 23, 1923. 
Present:—Lord Buckmaster, Lord -Philli- 
more, Sir John Edge and Sir Lawrence 
Jenkins. 
RAJANIKANTA PAI, AND OTHERS— 
APPELLANTS 
Versus 
JAGAMOHAN PAL-—RESPONDENT. 


Hindu Law— Joint family— Joint estate, blending 
of, with separate estate—Presumption. 

When members of a joint family, who have 
control over the joint estate, blend that estate with 
“property in which they have separate interests, 
the presumption isin favour of the whole prop 
becoming joint. It makes no difference whether 
separate estate is brought into the joint family 
account or the joint family property is brought 
into the separate account. [p.254, col. 1.] 

Suraj Navain v. Ratan Lal, 40 Ind. Cas. 988; 40 
A. 159; 44 I. A. 201; 21 C. W, N. 1065; 15 A. L. J. 
684; 19 Bom. L. R. 737; 22 M. L. T. 121; 26 C, 
E. J. 267; 6 I. W. 509; (1917) M. W. N. 477; 4 Q. 
L. J. 762; 20 O. C. 211; 2 P. L. W. x60; 33 M. L. 
J. 180 (P. C.), relied on. : 

Appeal from the judgments and 
„decrees of the Calcutta High Court 
in A. S. Nos. 26 of 1918 and 1 of 1919 
reversing those of the Subordinate Judge. 

Messrs. Lowndesand Dube, for the. Ap- 
pellant. 


Messrs. A. M. Dunne and C. Bagram, 


for the Respondent. 

JUDGMENT.—'The facts in this case 
have been carefully investigated both 
by the Subordinate Judge and by the Hi gh 
Court, with the result that many of the 
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points originally in dispute are now deter- 
mined, and the two that remoin depend 
upon the true inference to be drawn from 
ascertained circumstances and not from 
the consideration of what those 
circumstances may be. Upon these 
two questions there is a difference of 
opinion between the Subordinate Judge 
who decided in favour of the appellants 
and the High Court, by whom his judgment 
in this respect was reversed. The nature 
of the points involved will be best under- 
stood after a statement of the relevant 
facts. 

Lal Mohan Pal, who died on the 23rd 
February 1891, originally carried on busi- 
ness with one Paju Lal in the saleof yarns 
and cloths. This business ended in 1882 
and therefrom Lal Mokan Pal started 
a similar business, the Head . Office 
being at Dacca, with branch places 
of business at Calcutta and else- 
‘where. He was, in this business, 
assisted by his three sons, Madan Mohan 
Pal, Jaga Mohan Pal and Radha Gobinda 
Pal. After the death of Lal Mohan Pal, 
this business was carried on by the three 
sons jointly as a joint family business, and 
Madan Mohan Pal asserted that the original 
capital of the business was largely composed 
of monies, amounting to Rs. 16,000 and 
upwards, due to him for services rendered 
to the originel firm. The third son, 
Radha Gobinda Pal, died on the rst 
November 1902, having made a Will, 
of which he appointed his brother, Jaga 
Mohan Pal, as the executor. He had no 
sons living at the dete of his Will or of his 
death, and only one wife, Kusum Kumari, 
who survived him. He conferred upon 
his wife the power to adopt a son, and pro- 
vided that if a son was adopted and died. 
within fifteen years unmarried or childless, 
his wife should adopt another sen, and if 
he died in similar conditions she should 
adopt athird. He gave his wife the yearly 
profits of all his immcveable property, 
except certain monthly allowances in 
favour of his daughter, such profits 
to be received by ‘her till the adopted 
son should attain twenty-one years, 
and thereafter one-half of the profits 
was .to be received by his wife and 
one-half by the son. After the death of 
the.wife.all the imrroveable property was 
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to gc to the adopted son, with the pro- 
vision that until such son had attained 
twenty-one, the estete should 1emain in 
the haids of his executor. He gave all 
his moveable property or karbar to Jaga 
Mohen Pal, and directed that after reais- 
ing the debts of the karbar he should pay 
out of the balance Rs. 2,000 to his wife for 
performirg meritorious acts, Rs. 500 t3 
his spirituel preceptor, Re. 2,000 to the idol 
lswer Radha Syamsurder Jiu, and Rs. 600 
to his three sisters, and such sum as would 
accrue as profit on tbe investment of 
Rs. 2,500 for chaiitable purposes. He died 
in 1902 and Probate of the Will was granted 
to the executor. A dispute subsequently 
arose between Jaga Mohar Pal, the executor, 
and Medan Mohan Pel, the eldest son of 
Lal Moten Pel.' This dispute was due 
tc the assertion by Medan Mohan Pal that 
ne had originally cortributed to the business 
Rs. 16,942 in his fatter’s lifetime, and 
this he cleimed as his share in the original 
joint capitil of the business. ‘This was 
finally settled by the defendant abandoning 
his claim, and both he and Jaga Mohan 
gave up their intention of opening separate 
businesses and the joint business was 
continued. 


4 


Following upon this, Madan Mohan Pal 


gave Fisthird son, Jadu Nath Pal, in adop- - 


tion tc his broth.r Jaga Mohan Pal; and 
the fourth sor, Preonath' Pel, as adopted 
son to the wife of Radha Gobirda Pal. 
' Jadu Nath Pal died ir December 1906, and 
` following upon his death a breach occurred 
in the family so that Madan Mohan Pal 
took his atals separately, gave notice to 
the defendants aissolving the joint family 
business, and finally instituted the suit 
out of which this appeal has atisen claiming 
that he was ertitled on partition to a two- 
thiids stare of the joint properties, the 
moveables and the business. 

The property 1v respect of which this 
claim was made was separated under a 
‘variety cf heads, but all that need now 
be corsidered were those that were con- 
taired in schedule 3 and schedule 5 (kha). 
Tje first included immoveable prop- 
erty that had been acquired after Radha 
Gobinda’s death, and the second, invest- 
ments, Government paper, and houses. 
In respect of these the Subordinate Judge. 
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gave the plaintif only one-third and its 


. High Court two-thirds, the present appeal 


being brought by the widow and Preonath 
claiming that a one-third was all tHat he 
Ned to obtain. 

e real question for determinati 
therefore, is whether these DDR m 
acquired under circumstances which made 
them part of the joint family estate in which 
tle widow and tne adopted son were-ern- 
titled tc a one-third, or whether they be- 
longed to the business which, after the death 
of Radha Gcbinda, was owned as to two- 
thirds by the plaintiff, and one-third by 
Radha Mohan. Itisimportant to remember 
that the parties are governed by the Daya- 
baga Law by virtue of which it was possible 
for the deceased brother to make a valid 
bequest of hisshare, but except to the extent 
to which that Will affected the joint family 
it remained joint, with the result thft apart 
from the business, the immoveables and 
all the property not actually included 
in the gift to Jaga Mohan Pal was joint 


family property. The business was, of 


course, under the control of the two elder 
brothers, and it appears that from the date 
of the death of the third brother no altera- 
tion whatever was madein the wayin which 
the accounts were kept. ‘The payments 
in respect of obtaining the Probate of the 
Will, which though not great in-extent are 
several in number, were all made out of* 
the business accounts. The payment of 
the monies for the Probate itself was made 
in the same manner; but the legacy of 


‘Rs, 2,000 to the widow, and the like legacy 


to ker as shebatt of the idols, remained un- 
paid. The income received from the real 
estate was all through shown under separate 
heads and nowhere distinguished as between 
the busiress and the joint estate, and al- 
though it is said that the income from the 
latter was only Rs. 1,100 a year, yet none 


. the less it was all treated in the same way. 


It is quite true, as has been pointed out; 
that havi: g regard to the nature of the 
items being carefully specified, bcth in res- 
pect of receipt and payment, it would have 
been possible to bave prepared from the 
books a further account showing how the 
respective estates stood in relation to each 
other, and it.is also said that the actual 
monies paid to the widow and the adopted 


254 
SUKHANAND GURUMUKHRAT V, BHIMRAJ. 


son exceeded the amount of their interest 
in the joint estate of which they were mem- 
bers ; while, finally, and this is perhaps the 
strongest point of all, tae method of blend- 
ing the two sets of items was coutinued 
by Rajanikanta, even after the dispute had 
begun. ‘These circumstances ail deserve 
consideration, but their Lordships do not 
think that they have sufficient weight to 
displace the general presumption that arises 
when members of a jcint family, wro have 
cortrol over the joint estate, blend that 
estete with property in which they have 
separate interests. 

' d a case before this Board, Sura Narain 
v. Ratan. Lal (1) it was pointed out that the 
eflect in such transactions was to cause 
the whole property to become joint and the 
enly real aistinction that can, be drawn 
between tbat case and the present is tnat 
there separate e:tate was brought into a 
joirt family account instead of as in this 
case the joint famiy property being brought 
into the separate accounts. Their Lordships 


are ünable to see that this distinctior is, 


sufficient to defeet, the appellent's claim. 
The real question for determination is what 
is the true conclusion to be drawn when 
people united, as the present parties were, 
by bonds of clo.e relationship and living 
as a joint iamily, drawn for the joint fam‘ly 


expenses out of a fund enriched by other ` 


contributions. They think that the result 
is accurately stated by the Subordinate 
Judge, in the follow.ng words:— 

“Tf the members of a joint Hindu family 
confuse the incomes of tl eir joint properties 
with their se-arate properties, their 
intention ‘presumably is that the prop- 
erties acquired with such mixed up funds 
ate for the berefit of the joint family. 
It “should be noticed that not only these 
acquistions and improvéments made in 
this casé with the amalgamated and confused 
funds, but the incomes arising . from 
such acquisition and improvements were 
again pertly spent also for joint family 
expenses and purposes, ‘and the balances 
were again mixed up and confused from 
year to-year to acquire properties and 
make DN En nis. ot ae 
. (1) 40 . Cas.:988; 40 A. 159; . À. " 
eS 1065; im A. o. J. eee Bom T R. 
737; 22 M. L. T. r21; 26 CL. J. 267306 L. We 
509; (1917) M. W., N, 477; 4 O: L. J. 762;.20 0. Ci! 
£11; 2 P. Lae Wy 160; 33 M.D, J, 180 (P. C). — 


INDIAN’ CASES, | 


' {r923 


Indeed, the fact urged on behalf of the 
respondents that the joint family expenses 
exceeded all the property which, accord- 
ing to their contentions, was properly joint 
in their Lordships’ opinion tclis against 
the respondents instead of in their favour. 
They think, therefore, that the decree of 
the High Court should be varied by provid- 
ing that of the Items Nos. 1—3 in schedule 
5 (kha) the plaintiff gets only one-third as 
also in schedule 3, and that the provision 
in said decree for payment of interest on 
the sum Rs. 4,000 be omitted. The cross- 
appeal will be dismissed. The appellants 
are entitled to their costs of these appeals, 
but their Lordships will not vary the order 
as to costs in tne High Court, and they will 
humbly advise His Mejesty to this cffect. 

Solicitors for the Appellants.—Messrs. 
W. W. Box& Co. 

Solicitors ior the Respondents.— H. S. 


. L. Polak. 


N. K. 


BOMBAY HIGH COURT. . 
ORIGINAL, CIVIL TURISDICTION SUIT 
No.248 o# 1923. 

February 20, 1923. 

i Present: —Mr. Justice Mula. 
SUKHANAND GURUMUKHRAI 
; ' —PLAINTIFE ` A 
TUÜSAS 
BHIMRA] R. POTDAR 
. —DEFFNDANT. 
Bombay High Court Rules, 1922, v. 215, appli- 
cability of—Partnership, denial of—Originating 
summons. | 
Rule 215 of the Rules of the Bombay High Court, 
1922, Original Side, as amended, has no application 


. where a partnership is denied, the question, there- 


fore, as to the existence of the partnership itself 
cannot be determined by originating summons. 

Sir Thomas Stangmus, ior the Plaint- 
jf. 

Mr. Se'alvad, for the Defendant. 

JUDGMENT.—This is an originating sum, 
mons for relicts usual in a partnership action. 
Ths defendant denies the partnership, and it 
is coatended on his behalf that the question 


'as to the existence of tbe partnership is 


not one that can ke disposed of on an 
originating summons. The correspondence 
annexed to the written statement shows 


that the plaintil was aware at the date of 


the institution of the suit that the defendant 
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had denied the partnership. For the plaint- 
iff it is contended that the amendment 
of the rule as to the originating summons 
in partnership cases indicates an intention 
that such a question can now be de terinined 
by originating summons. 
The old rule 213 was as follows:— 
`“ When the existence of the partnership 
or the right to, or the fact of the dissolution 
thereof, ïs notin dispute, any partserina 
firm or his representatives may take out 
aa, originating summons returnable before 
the Judge sitting in Chambers against his 
partners, or former’ partnu.rs, or their re- 
presentatives (if anv) for the purpose of 
having the partnership dissolved (ut it be 
still subsisting ) and for the purpose of taking 
the accounts cf, and winding up, such part- 
nership.” 
This rule was amended in January 10:90, 

aad it now appears among the High Court 
Rules sas rule 273, Itis as follows:— 


C Aay partner in a firm cr his rcpresenta- | 


tives may take out'an originating sumn:ons 
returnable before the Fudge sitting in Charm- 
bers azainst h: partners, or former partness, 
or their representatives (if any) for the 
purpose of having the partnership dissolved 
GE it be still subsisting) and for the purpose 
‘of taking the accounts of, and winding-up, 
auch partnership and for the determina- 
tion oï any question arising in such part- 
uetship’ whetiser to be dissolve or wouid- 
up or not.” 

Oa comparing the two rules M will be 
obse rved that the words “ when the existence 
of the partnership or the’ right to, or the 
fact of the dissolution thereof, is not in 
dispute,” which occurred in the old rule, 
are omitted, and the words ''and for the 
detzrmination of auy question arising in 
such partnership whether to be dissolved 
cr wound-un or not" are added. 

It is argued for the plaiatiff that the 

emission of the words * 
cf a partnership is not in dispute" has the 
efi:ct of bringing within the scupe of the 
zule questions us to thc existence of a part- 
nership. I am unable to accede to this 
contention. Rule 212 begins with the words 
“A vendor or purchaser"; rule 214 begins 
with the words:—''Any mortgagee or murt- 
gagor”; the present rule begins with. the 
words: “Any partner.” As to rule 212 
it wag held by Pratt, Ju in’ an- unreported 


‘wha the existence ' 
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case (Ebrahim Haji Mahomed y: Haji Tar 
Mahomed Abba, Sharif [(Q:g2tj) O. C. ]. 
Suit No. 221 of rgax decided -by 
Scott, J.J that it dd not apply 
where’ either party denied- the agne- 
ment for sale. That rule docs not contain 
tbe words. “where the fact of the agreement 
for sale is not in dispute.” ' As to rul: 214 


„it has never been suggested that it applies 


DD 


where the factum of a mortgage is in dispute. 
Rule 209, clause (g), provides for the deter- 
mination by originating summons of “any 
question arising in the administration of 
the estate or trust." As to this rule it has 
never been held that it epplies where a 
trust is denied. On the other hand, it was 
held under me oriya pendio Englis sh rule 
(Order LV, r. 3 (g)), where an action was 
brought by at to determine whether the 
defendant was a trustee of a settlement and 
for his discharge and for the appointment of a 
new trustee, that the action was rightly 
brought by writ, and not by originating 
summons: Elworthy v. Harvey (I). 
Ithink that rule 213-does not apply where 
the cxistence of a partnership is in dispute. 
Almost all the rules as to originating sum- 
mons are a reproduction of'the correspond:ng 
Englishrules. There is no rule corresponding 
with thy old rule 213 or the new'rule 215 
among the Rules of the Supreme Court. The 
words "when the existence of the partnership 
is not in dispute’’ scem to have been used. 
in the old rule-ex majore cautela. 
ting these words from rule 215, the rule has 
been brought into line with rule 212 as to © 
‘vendor and ‘purchaser and tule 214 as to 
mortgagor and mortgagee. The summons 


is, ‘therefore, discharged with “costs 
Counsel certified. 
W. C. A.’ Summons discharged. 


(1) ' (z889) 60 i T. 30; 37 W. Rz 364. 





OUDE JUDICIAL COMMISSIONER’S |. 
COURT. 
Civit, MISCELLANEOUS APPEAL, No. 53 oF 
I922. 
Novembr 29, 1922. 
Present:—hMr. Daniels, A.J. C. . 
Musammat ISL AMAN— APPELLANT 
UeYSus S $us ES 
Musammat MAQBULAN, AND ANOTHER - 
ue RESPONDENTS. ye 
Guardians and Wards Act (VITI of i898) 55, ^ 


In omit- ` 


ISLAMAN Y. MAQPUL^N. 
8— Appointment of guardian Notice to interested 
party noi given, effect of—-Person other than 
applicant appointed Separate application, whether 
necessary. 


It ig open to a person who should have been,. 


but who has not been, served with notice of an 
application for appointment as guardian, to object 
in revision to an order granting such application. 
Sections 7 and 8 of the Guardians and Wards Act 
do.not necessarily require that, when once proceed- 
ings for the appointment of a guardian of a minor 
have been pxoperly instituted, a sepatate applica- 
tion should. be taken from the person whom the 
Court appoints, though in practice it may be 
usual to take one. : 
Mr. J. K. Banerji, for the Appellant. 
Mr. Muhamma 1Àyub, for thc Respondent. 
JUDGMENT.—This is an appeal against 


an order appointing Musammat Maqbulan. 


guardian of the property of Musammat 
Saghir-un-nissa, the four year old daughter 
of Mubarak Ali, deceased, Musammat Maq- 
bulan is the sister of Mubarak Ali and the 
aunt of the child. 

One Ikram Hussain originally applied for 
guardianship and notices were issued. At 
the hearing it was found that he was an 
unsuitable person. ‘The present appellant, 
Musammat Islaman, is the child’s mother. 
She was represented at the hearing but 
she was found to be unsuitable, having 
married a second husband and having on 
the death of Mubarak Ali taken possession 
of his entire property and mortgaged it. 
From among the persons available the 
learned District Judge selected the respond- 
ent as the person best fitted to act as guard- 
ian and appointed her, taking security 
from her for the due administration of the 
property. Against this order Musammat 
Islaman, appeals. 

It is admitted on her behalf that she is 

, disqualified from being appointed guardian 
herself. At the hearing it was suggested 
that either her own mother, the child's 
maternal grandmother, Musammat Ghari- 

' ban, should be appointed or an Officer of 
the. Court. She now asks for the order 
to be set aside and either a fresh enquiry 
be made or Musammat Ghariban appointed 
as guardian. The grounds on which she 
attacks the order are:— 

(1) That no notice of tne proceedings 
was sent to Musammat Ghariban. 

(2) That no evidence was taken as to 
` . Musammat Maqbulan's fitness, 

(3) That Musammat Magbulan has an 

interest adverse to the minor, and 
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(4) That no formal application was 
taken from Mussammai Maqbulan. 

I very much doubt the bona fides 
of the appellant. The appellant’s efforts 
are miinly directed to securing the appoint- 
ment of her mother Musammat Ghariban, 
but Musammat Ghariban herself has not 
so fat shown any int:rest in the procecdings. 
Sh: has not objected to the appointment 
of Musammai Maqbulan nor has she made 
any application to ba appointed ‘herselt. 
It is true that she was not served with notice 
of Ikram Hussain’s application as she should 
have been, but it has. been held by this 
Count in Jhandeshur v. Batj Nath (1)that 
itis open to a person on whom notice should 
have been setved, to come forward and 
object in revision to the order passed. The 
guardiauship of the property. usually vests 
in the father's relations and if M usammat- 
Islaman is unsuitable it is prima facte 
probable that her mother would be so. 
The latter is, moreover, seid to be sixty 
years of age. 

As regards the alleged hostile interest, 
it consists of the fact that the respondent 
and another sister of Mubarak Ali filed 
a suit against the appellant and her trans- 
ferees to recover their share of Mubarak Ali's 
estate. In their plaintthey wrongfully stated 
the share to which they were entitled as 
seven annas. In fact, however, they entered 
into a compromise by which they accepted 
lss than their legal share. This does not 
show that the respondent is in any way 
an unfit person to be guardian. Sections 
7 and 8 of the Guardians and Wards Act 
do not necessarily require that. when once 
proceedings have been instituted at a 
proper application a separate application 
should be taken from the person whom 
the Court appoints, though certainly 
in practice it is more usual to take one. 
In my opinion tae irregularity which oc- 
curred in not serving notice on Musammat 
Ghariban would not justify me in the cir- 
cumstances of this case in setting aside 
the order which has been passed. 

I accordingly dismiss the appeal. I make 
no order as to costs. 

w. C. A. 


Appeal dismissed. 


(t) 27 Ind. Cas, 1215 18 O, C, 665 x O.L. J. 76t; 
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NAR SINGH 7. EMPEROR, | | 
OUDH JUDICIAL COMMISSIONER'S 
‘ COURT. | 
CRIMINAL, APPEAL No. 537 oF 1921- 
| “November 29, 1921. 
Present-—Mr. Kanhaiya Lal, J. C., and 
i Mr. Daniels, A. J.-C: 
_ NAR SINGH—ACCUSED— APPELLANT 


^ versus ‘ 
EMPEROR-—COMPLAINANT. 


* Evidence Act (I of 1872), s. 35— Confession — - 


Certificate by Magistrate, whether conclusive. 
A certificate recorded by a Magistrate under 

section 35 of the Evidence Act as to the voluntari- 

ness of a confession made to him is good prima 


facie evidence of the fact which it records. The 


certificate, however, is not conclusive and the facts. 


may be proved which may lead the Court to. think 

that the confession was not really voluntary. 

[p. 258, col. 1.] ; 3 
Appeal against an' order of the Sessions 


Judge, Hardoi, dated the  r2th October 


I92i. 


"Mr, St. G. Jackson, for the Accused. 
‘ The Government Pléader, for the Crown. 


"JUDGMENT.—'rhe appellant Nar Singh 
has been convicted by the Sessions Judge 


of Hardoi and the Assessors under sec- . 


tion 302, Indian Penal Code, of the murder 
on 3rd August last of Chiranjit Singh, a 
boy of foür, the son of Mathura Singh, 
a Sub-Inspector of Police at Hardoi. The 
accused’ was employed as a servant by 
Mathura-Singh. Three days before this 
occurrence Mathura Singh had beaten the 
accused iu connection with a loss of a bunch 


of keys of which the Sub-Inspecter had made ` 


a formalreportat the Police Station. On 
the day of the occurrence Mathura Singh 
was absent onan enquiry. About; o'clock 
in. the morning the accused was sent out 
with a peramLbulator to take the deceased 
child for an airing and aslo, it is said, to buy 
some pan in the bazar.: Accused was seen 
by two witnesses somewhere about xr 
A. M. wheeling the child on the road named 
the: Circular’ Road.” Shortly afterwards; 
ancther witness, Thakuri Singh, whose field 
is near the Sandi Road, saw the accused 


making off through the fields alone. The’ 


witness asked him where he was going and 
accused said, he was going on business. 
The Sub-Inspector returned from his enqtury 
between ro and ir A. M. and found that 


neither the accused ‘nor the boy bhad. 


17 


, round the child's neck. ‘This 
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returned. He ‘instituted a search and not 
having found any trace of the ‘boy by 2 o’clock 
he made a formal report at the Police 


` Station. In the course of the afternoon a 


Constable named Imdad Ali and a student 
named Nazim Hussain, who were among the 
persons who had been seht in search of the 


_ child, found the boy's dead body in the 
: ditch at the side of the Circular Road in 


about a foot of water. The perambulator was 
standing at the edge of the road. A gold tawdz 
which the boy had been wearing was still 
excludes the 
hypothesis of a murder for the sake of the 
Child's ornaments. ‘he body was sent. for 
bost mortem examination, which was carried 
out by the CivilSurgeon on the following 
morning. e ws i 


The accused was arrested at Bareilly Rail- 
way Station on the: morning of August 
5th. He was about to leave Bareilly by the 
narrow gauge train when he was discovered. 
The Constable who arrested him took 
him to the Railway Police Station. ‘From 
there he was sent to the Prosecuting 
Inspector for the purposes of being brought 


‘before a Magistrate, and on the same’ day 


was placed before Mr. R. O. Douglas, a 
Magistrate of the First Class, at Bareilly.” He 
then made a confession in which he‘admitted 
throttling the boy and then thrusting him 
into the waterin the drain at the side of the 
toad. “He says that the boy was not quite 
dead and that he ducked him under the 
water once or twice and ‘then left him and 
took to his heels.. The reason he gave for 
Killing the boy was that Mathura Singh owed 
him a year's wages and when he demanded 
it Mathura Singh had beaten him and broken - 
two canes over him.’ This confession, as 
will be seen, ‘the accused afterwards 
retracted. ` ^ ` à a a - 
` The learned Counsel for the accused has 
argued, and it has been his main argument 
in the case, that the confession is ‘not ad- 
missible in evidence. ` This argument is not 
based on there being anything whatever 
in the evidence’ to’ suggest-that the 
confession was not voluntarily made, but 
solely on the fact that the” only question 
and answer recorded by the Magistrate 
before he commenced to record the: confes- 


sion was— - i) 


% 
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Q.—Do you wish to make your statement 
voiuntarily? Has any one threatened Or 
induced you? 


A.—I wish to make my statement volun-: 


ta ily. 
nz 

Q.—What'do you wish to say ? 

' Counsel has argued that, in order to render 
the confession admissible, the record must 
show that the accused was ‘told that he would 
not be remanded to Police custody and 
warned ‘that whatever he said would be 
used in evidence against. bhim, We do not 
say that these things may not usefully be 
done, but we decline to add anything to 
the plain provisions of the law. The 
sole ‘ground on which, under section 24 
of the Evidence Act, a confession may be 
rejected as irrelevant, is that it appears to 
the Court to have been caused by an in- 
dscement, threat or promise proceeding 
from a person in authority. Section 164 of 
the Code of Criminal Procedure forbids a 
Magistrate to record a confession iudei 

that section unless “‘ upon questioning the 
person making it he has teason to believe 
that it was made voluntarily " and requires 
iim to append to the confession, if made, 
a certificate that he has satisfied’ himself 
that it was made voluntarily. The Magis- 
trate in this case has recorded that certi- 
ficate, and the certificate is, under section 
35 of the Evidence Act, good prima facie 
evidence of the fact which it records. 
Formal quéstions and answers appearing on 
a record are uot the ‘only means by which 

a Magistrate can judge whether the 
accused before him is Speaking of his own 
free will It is true that the certificate 
is not conclusive. Facts may be proved 
which may lead the Court to think 
that tbe confession was not really 
voluntafy and in such a case the Court 
will reject it. ‘he case of Kandhai v. 
Emperor (I) relied on by the appellant’s 
Counsel ig of this nature. Here there are 
no Stich facts. The accused was altogether 
outside the jurisdiction of the Hardoi 
Police When he was arrested. He was taken 
"before a, Railway Sub- -Inspector who was 
in no way ‘conéetned in the investigation, 
and from there sent to the Bareilly Prose- 


No one has threatened or.induced 


j. g 25 Jod; Cas, 833; 1 O. Ja J 407; 15 Cr; dé 
633. , 
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cuting Inspector who placed 1 nim elar the 
Magistrate. The man who took him to the 
Court was the Constable who had traced 
and arrested him but the Magistrate in 
recording the confession drew the. accused’s 
attention to the fact that no police- 
man was present in the Court while 
it was recorded. Even when the accused 
retracted his confession before the Commit- 
ting Magistrate he did not say that it had 
been induced by any threat or promise. 
He admitted making half the statement 
and  süggested that the other half 
was . recorded by "the Magistrate’ 
without his ever having made it. He 
denied that he had said anything 
before Mr. Douglas about the killing of the 
boy: It was only when the case reached 
the Sessions Court that he concocted a 
story about the Constable having given 
him julevisto eat and told him that nothing 
would happen to him and thereby induced 
him to say before the Joint Magistrate 
anything which the Constable wished him 
to say. 

The story told by the accused before the 
Committing Magistrate was that, as he had 
been out with ihe boy for a ‘long time 


and it was getting late he wheeled 
the  perambulator at a rapid pace 
in order to get home quickly as a 


result of which the perambulator collid- 
ed witha piece of kankar and the boy fell 
out. The kankar pierced the boy below 
the ear. The child began to move his hands 
and feet but did not speak. The accused . 
got irightened, left the perambulator and 
the child, and xen &way. In the Sessions 
Couit he said that he could not remember 
what statement he had made to the Commit- 
ting Magistrate, When asked by the Judge 
to show how the boy fell out ot the 
perambulator he said that he, ^ the 
accused, had sat down at . the 
side of ,the road to make water. 
Meanwhile, the boy leaned out of 
the perambulator and fell on the ground 
on his nose which bled profusely. Accused 


. put him back into the perambulator and 


leit him sleeping there. As the boy had 
been injured he ran ‘away through tear of 
Mathura Singh. These stories are 
inconsistent. with each other and 
neither of them is at all probable. if 
it was. the accused's case that the child . 


` 
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had been killed by the fall from the 
perambulator one could understand | his 
getting frightened and running away, but 
ineach case, though the versions axe differ- 
ent, he says that the boy was injured but 
alive. It the'child wasalive even if it had 
hurt itself . seriously it would be most 
unnatural conduct for .accused to run 
off and take the train to Bareilly leaving 
. the -child tnattended on the road. | 
The Medical evidence is consistent with 
the accused’s confession and inconsistent 
with the stories which he afterwards put 
forward. ‘The Civil Surgeon found the brain 
and both lungs slightly congested and both 
chambers of the Heart empty. He says 
that the. post mortem signs did not warrant 
aiy positive expression of opinion as to 
the cause of death. He found no signs of 
violence on the deceased’s throat ‘but he 
Says that any redness caused by the pressure 
of fingers or anything soft on the throat 
wight have disappeared after death, and 
that from the history of the case he con- 
sidered suffocation to bethe most probable 
cause of death. He also says that if the child 
was suffocated by closing the mouth and 
nostrils with cloth or with the hand this 
“might have occurred , without leaving any 
sign of injury, noticeable on a post mortein 
. examination. Death was not due to drown- 
ing. He found a tiny abrasion in front of 
ithe right ear which, in his opinion, might 
have been caused by a finger mail. He 
considers that it was too tiny to be likely 
to have been caused by the child falling 
from the perambulator and knocking against 
a stone, though it is possible that it might 
have been caused by coming in contact 
with a small bit of kankar., He à is of opinion 
‘that afall from a perambulator sufficient to 
caüse the death of the child would proba- 
‘bly have left distinct signs of. injuries 
which would have been detected at the 
bost morlem. Accused’s, Counsel has asked 
us to reject the Medical evidence on the 
ground that Medical Text Books _ speak 
of the possibility of death occurring from 
shock without extemal injuries. Such cases 
no doubt have occurred but that is no reason 
for discrediting the Civil Surgeon’s evidence 
as to the particular case which came under 
‘his own’ ‘observation. - We note, moredVer, 
‘that the “Civil Surgedn’s opinion as tò ‘tHe 


possibility. of-a child being Stéangled or 
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suffocated without there being any ies 
visible after death is ‘confirthed by Lyon's 
Medical Jurisprudence. , 

As regards motive, the Sub- Inspector 
does not admit ‘that he owed the accused 
any pay or that he had broken two ‘canes 
over him. He does admit that he punished 
him in connection. with the less of the bunch 
of Keys. though ‘his version's that he only 
gave hiti wor three sips. Ti à view, hiw- 
ever, ofthis admissidn that, afer the "healt 
ing, Nar Singh declared that He wotild ‘nt 
serve the Sub-Inspector any. longer and ` 
asked the latter to ‘settle his account, we 
think Hat - ‘the beating Was ih ‘all pro- 
bability tntich, mote severe thah the '"Stib- 
Inspector is ‘willing to admit, | 

We ‘are "satisfied "that ‘the ‘accused's 
confession ` "was à 'gehtüilie. Sconfession ant, 
reading it along ‘with ‘the ircd- 
stantial evidence ‘and , the. Medi dal 
evidence, we have no doubt teft--on our’ 
minds ‘that fhe'.accüsed -committed the 
murder, of Which ie" lias 'báen Convicted. . 
The only. possible reason for réduciiig the 
sentence i5 tlie ‘accused’s age whichis ‘stated 


“by the, Civil Surgeoh to be eighteen years. 


On the other Hand, tò "irurder-an tithócent . 
child for the purpose of satisfying à ‘grudge 
aga inst “the ‘child's. father is a ‘pcculiarly‘at- 
rocious act and sitting es a Court of Justice 
we ‘do tot feel that we should Be Yastified 
in interfering with "the $enterice of death 
pasted by the learned Sessions Judge, 
We decordingly disiniss ‘the appeal and, 
affirming the cóny ‘iction afd Sentens, 
direct that ‘the latter be carried: into effect : 
in accordance with law, 


Ww. A ‘Appeal Hismisséd : 


ees 
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LAHORE HIGH COURT. 

- CRIMINAL APPEAL No. 990 OF 1922. 

: January 13, 1923. 
Present:—Sir Shadi Lal, Kr., Chief Justice. 
LACHHI RAM AND AN OTHER—-APPELLANTS 

versus 

f EMPEROR—RESPONDENT. 

Penal Code (Act X L V of 1860), s. 363— Kid- 
napping—Minor voluntarily leaving home—Cri- 
minal Procedure Code (Act V of 1898), s. 164— 
Confession, recording of — Failure to make enquiry, 
effect of. E . 

Tf a minor girl leaves her husband's home with- 
out any persuasion, inducement or blandishment 
held out to her,so that she gets fairly.away from 
home and then goes to a man, the latter cannot 
be deemed to have infringed the law even if he 
does not restore her to her lawful guardian. — 

The failure of a Magistrate, before recording 
a confession, to question the person making the 
confession as to whether heis making it voluntarily, 
is a fatal defect which renders the confession in- 
admissible in evidence. ; 

Farid v. Emperor, 65 Ind. Cas. 613; 2 L. 325; 
5 P. W. R. 1922 Cr; 23.Cr. L. J. 149; 4 U.P.L.R. 
(L) 33; (1922) A. 1. R. (L) 237» followed. 

Criminal appeal from an order of the 
Sub-Divisional Magistrate, Kulu, District 


Kangra, dated the 14th of October 1922. , 


Bakhshi Tek Chand and Mr. Moti 
Kayastha, for the Appellants. : 
Sheikh Niaz Ali, for the Respondent. 


Lal 


JUDGMENT.—-two boys, namely, Lachhi 

and Datt, who lived at Manikaran in the 
sub-division of Kulu, have been convicted: 
under Section 363, Indian Penal Code, af 
having, on the 27th April 1922, kidnapped a 
minor girl named Musammat Nardu ‘from 
her lawful gurardianship. "There can be no 
doubt that Musammat Nardu was living 
"with her husband, Dhani Ram, at Bhuntar, 
and that, on the 27th April 1922, she dis- 
appeared from his house during his tem- 
porary absence and has not since been found 
in spite of the husband having searched for 
her in the whole of the valley. The question 
for determinaticn, however, is whether the 
girl was kidnapped by the prisoners, 

The Sub-Divisional Magistrate who tried 
the case, has written a long judgment which 
does adt discriminate between the evidence 
which is legally admissible against the 
prisoners and that which either is inadmissi- 
ble ox has not been proved in accordance 
with the rules contained in the Indian Evi- 
dence Act, For instance, he ielies upon 


* 
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. near the bouse of the girl's 


t1923" 


two letters (Exhibits P. A. aud P. B.) which : 
were found by the husband on the 6th May 
1922, in an old waist-coat of his wife lying . 
in the house. Now, it is true that both 
these documents are amorous epistles,. 
but there is not a scintilla of evidence to. 
show that they were written or sent by either 
of the preisoners. The learned Magistrate’ 
also relies upon a confession of the accused,: 
Lachhi, made by him during the Police: 
investigation. This confession was recorded 
by the Tahsildar on the 12th May but 
neither the memorandum written by him’ 
before recording the confession nor his evi- 
dence before the Court shows that before 
recording the confession he questioned Lach- 
chi as to whether he was making the con~ 
fession voluntarily, and as'pointed out in 
Farid v. Emperor (1) this defect is a fatal 
one and renders the confession inadmissible 
in evidence, Nor do I think the oral con- 
fession said to have been made on that very 
day by LachhitoDhani Raminthe presence 
of the Police can be taken into consideration 
against him. l 
Excluding, therefore, the documentary 
evidence discussed above and also some 
irrelevant evidence relating to the subse- 
quent conduct of Lachhi’s father and the 
discovery of the girl’s garments on the 
mght of the 30th April outside the 
house of her relative Kohan at. Manikaran, 
neither of which circumstance can be used 
against Lachhi or his associate, we are 
reduced to the o1al evidence of a few wit- 
nesses, which is neither convincing nor con- 
clusive. Two of these witnesses, Bahadur 
and Mani Ram, simply state that on the 
evening of the 27th April they saw both 
the prisoners at Bhuntar, but their presence 
husband does 
not necessarily lead to the inference that 
they took or enticed het out of the keeping 
of the lawful guardian. The remaining threé 
witnesses, Beli Ram, Jethu and Hatu, de- 
pose to the fact that the prisoners and the 
girl were seen on that night travelling to- 
gether on the road leading from Dhuntar 
to Manikaran. Now, apart from the fact 


(i). 65 Ind. Cas.613; 2 L. 3251 5 P. W. R. 1922 
Cry 23 Ct. L. J 149) 4 U. P. L. R. (L) 33; (1922) 
A. I. R. (L) a37. : 
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. that the witnesses are men of-low status 
and give evidence which is not easily 1e- 
concilable as to the time when the prisoners 

` and the girl were seen going together at 
different places on the road, I am not pre- 

: pared to hold that their testimony even 

if taken at its face value, brings the case 


"within the purview of the definition of kid- ` 


- napping as contained in section 361, Indian 
- Penal Code. It appears from the evidence 
_of the husband that he had wholly failed 
in the discharge of hís conjugal duty towards 
. his wife and there, is, therefore, nothing 
improbable in the theory that the girl 
' dissatisfied as she .was, took advantage 
of his absence from the house and left it 
of her own accord in order to go to her 
parental home at Manikaran, Now, itis an 
established piinciple of.law that if a minor 
. girl leaves her husband's house “without 
.any persuasion, inducement or blandisk- 
ment held out to her by a man, so that she 
‘has got fairly away from home, and then 
. goes to him, he cannot be deemed to have 
. infringed the law, even if he does not restore 
- her to her lawful guardian. On the evidence 
before me I cannot even go so-far as to 
hold that the girl went to the two prisoners, 
and the only fact which has been established, 
is that she was a fellow traveller with them, 
“all of whom were going to the same place. 
Ihave bestowed my careful consideration 
upon the entire material upon the record 
and reached the conclusion thatno “taking” 
or "enticing," such as is contemplated by 
law, has been established. Before con- 
cluding I must point out that the sen- 
tences imposed by the Magistrate are much 
- too severe and would not have been con- 
firmed if the prisoners had been found guilty 
of ‘the offence. I must, however, hold 
that their gailt has not been established, 
and accepting the appeal I set aside the 
conviction and the sentences and direct 
that the appellants be released forthwith. 


Z. K. Apbeal accepted. 
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OUDH JUDICIAL COMMISSIONER'S: 
COURT. a 


Criminal APPLICATION No. 132 OF 1922. 

December 5, 1922. |, 

Present;—Mr. Daniels, A.J. C. 
SHAKUR—AccusEpD 
versus 

EMPEROR-—COMPLAINANT. 
Criminal Procedure Code ( Act V of 1898), s. 110, 
proceedings under, resulting in discharge of 
accused—Fresh proceedings started after short interval 
— Court, duty of —Definite offence alleged— Procedure. 
Where proceedings against an accused person 
under section rro o£ the Criminal Procedure Code 
result in his discharge, and within a very short 
time thereafter fresh proceedings are started against 
him, it is the duty of the Court to see that there 
is sufficient evidence of his conduct after the 


: conclusion of the previous proceedings to justify 


the fresh proceedings. If the allegation against 
him is of a definite offence, he ought tobe prosecuted 
for that offence, without having resort to second- 
hand evidence of that offence to prejudice the case 
against him under section rro, Criminal Procedure 
‘ode. 

Application against an order of the District 

Magistrate, Bara Banki, dated the 27th 


- July x922, confirming an order, dated the 


27th May 1922, of the Magistrate, First 
Class, Bara Banki. : 
Mr. Bahadurji, for the Applicant. 
The. Government Pleader, for the Crown. 


JUDGMENT.—This is an application for. 
revision on behalf of one Shakur who has 
been bound over under section 1xo, Criminal 
Procedure Code. The accused was run in 
under the same section last year and 'was 
discharged on a finding that the prosecution 
had entirely broken down, on 5th September 
1921. The present proceedings were started 
against him only seven months-afterwards. 
Under these circumstances, it was obviously 
the duty of the Courts to be very careful 
to see that there was sufficient evidence 
of accused's conduct after the conclusion 
of the previous proceedings to justify 
fresh proceedings being started against 
him after so- short an interval. -On 
looking at the evidence and the orders of 
the Courts. below I am not satisfied that 
this is the case. ‘The order of the Trying 
Magistrate shows that he was influenced to 


“a very considerable extent by inadmissible 


evidence, such as allegations of definite 
crimes which could not be proved against 
the accused and he admitted a great deal 


-of evidence as to events which happened 


- -ofF F W: - No. 5s Sant “Baksh: * Singh, 


' present ‘Proceedings, T find an the. record 
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prior tq. the, previous. Proceedings. The J'udge— Examination of -approver as witness by-Him . 
learned" "District. Me intrate was’ alive to ‘whether. legal—Approver, whether, must. be: one’ 
the necessity, of excluding these. pre: vious charged with, offence triable exclusively by Session's 


Couri— Evidence Act (T of 1872), 5. ; | 14——Previous 
‘events but in » dealing. with viinesses it is conduct, ‘admissibility -of-—— Accomplice, evidence 


‘very difficult to decide i how, far their evidence of— Corroboration. 
is. based ` on, the alleged. previpus ‘events and 1f under. section 328 of the. Criminal Procedure 


how far it is based. on the accused’s conduct Code.a Sessions Judge, himself tenders pardon: to 


a accused " who accepts it, "he can ât once: 
and reputation during the. past, six, months. - nen him as a and it is not necessary 


Th ele cated: District, Magistr åte, has accepted, that such accused should.” be sent-to the Commit- 
sas a “principal esent. ‘which, has “happened ting Magistrate for his statement to be recorded 


‘singe: the: aceused/s: dischar on oath, [p. 247, col. 1.], 
ge, “the evidence "Under sections, 337, 338 of the Criminal Pro- 


.cedure Code it is not/necessary that the " person 
"wp SAN XR a, message: Was "sent, to, him. to: whom .a pardon is tendered should. himself 
he Shakur demanding. under: threats a sym be charged. with, an’ offence triable exclusively 
> off. Bas. B,0003.. Lt: is. obvious that if this by,the Court of Session, all that is required is that 


.the personto whom pardon is tendered, who fed i 
«evidemee i itr ue and the fact could Be ‘proved not rie be an ected, should be Supposed: to 


"against t the, accused; He”. was gujllty- ‘of have been directly or indirectly concerned; in.or 
“NGING : Seriqus. crimipar oflence,,. and he. ought privy to an offence, triable exclusively by, the 
.tor have been. prosecutedi Toi that offence Court of Session with which another. person is 


7 x DULCE charged, [p. 247, Col. 1.]: 
instead. of" second: “kandi evidence. "being Before thé evidence of an accomplice can be 


Brought in,to;p preji juice: the case-againsf. ‘Him accepted it is necessary to be satisfied: that the 
"under section Tro, Criminal Procedure Gode. . accomplice himself. took part: in the Crime-to. the 
The. accused: appears: to: he. ». substantial - nu that he.says.and that he is in a position 


: o give true, evidence asto what occurred; It 
cultivator, andi the, only witness of his, own ales necessary that, the “accomplice’s evidence 


neighbourhood. who: deposes against him ^ should be corroborated tò prove that it was the 
has. admitted. enmity; with; him.. In,view ' accused pefson:and. io. one - else who, cominitted 
of the previotis proceedings: against the. the crime. [p. 248,.col. 23. ' 


„accused: which; resulted im, his: discharge, 
and: the, short interval whichy elapsed: bet- of aan stig, Print eng indig 


ween. that, order and the institution, qi the ‘ 26th June 1922, in Sessions Trial No. 2. of 
det ilie ‘order, now, ‘passed, was ‘not justi- Hur. 


ed; 
1 accordingly, allów.the revision, and, direct UM, pi S Sertar, R EA E ar 








‘that, the accused: Be dis scharged. 
] bs Rk! - Revision, allowed. ` - JUDGMENT. —'The appellant Kashiram 


"Kalar has, been sentencéd to: death for. the ' 
as : ‘murder of Motia Gaoli, a boy. about 15 
Ss: NS | years, old. The age of: tlie appellant Kashi- 
n tam is given, by the Sessions Judge as: 25, 
; i “but the Police: estimated it to He 28, 
while the Committing Megintrete: recorded 
his age as 23. 


NAGPUR, JUDICIAL, GOMMISS ONER Mullu Kelar was a co-accused with. the 
COURT. T "8 appellant, and the Committing Magistrate 

“CRUE: levers No, rex ox. 1922 charged Kashiram with murderand robbery _ 
4 Augsut 31; 1922, : us under sections 302 and 392, end Mullu with 


“Present :—Mr.. Batten, T: G., and robbery under section 392, Indien Penal 
“Mr, Halifax, A. * iG Code. When examincd in the Court of tke 

| KASHIRAM APPELLANT, Committing Magistrate, Kzshirem denicd 
LASUS; all knowledge of the crime, but Mullu stated 

| EMPER, OR- RESPONDENT, / that he was present when Kashiram robbcd 


l : Criminal, Procedure, Code, (Act. E. “of. 1898), Motia of hissilver kadas erd murdered him, - 
$5 d pr 338 Pardgn ' tendéred: by "Sessions. the lea vance Scssiors A a b ene Ige 
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of murder against Mullu, tendered him a 
pardon, and examined him as a prosecution 
witness (P.W.No.21). The procedure adopted 
byth: learned Sessions Judge was unneces- 
sarily complicated. After Mullu had accept- 
ed the pardon and had stated that he would 
tell the whole truth, the Sessions Judge sent 
him to the Committing Magistrate for 
his statement to be recorded. Mullu's 
statement was recorded by the District 
Magistrate (owing to the absence of the 
Committing Magistrate ) and he was then 
sent back to the Sessions. Court and his 
evidence taken. Under section 328, 
‘Criminal Procedure Code, the Sessions 
Judge, having himself tendered a pardon 
to on: of the accused and the pardon having 
been accepted, could at once have examined 
him as a witness. 

We will deal first with the contention 
‘raised by the learned Pleader wha appears 


for the appellant in this Court,namely, that 


‘Mullu was illegally made a witness. The 
argument is that Mullu was charged 
under section 392, Indiam Penal Code, with 
an offence not.exoiusively triable by the 
Court of Session that, therefore, sections 
337 and 338, Criminel Procedure Code, 
did not apply and that the charge of murder 


was illegaly added asthere was no" evidence, 


to show that Mullu had been a party to, the 
murder. 
Sessions Judge had good grounds for charg- 
ing Mullu with murder, and he has recorded 
` nis reasons, in the order-sheet. Apart from 
. this, the argument that Mullu could not be 
tendered a pardon because he had not been 
charged with an offence triable exclusively 
by the Court of Session is fallacious, 
being based upon a misapprehension 
of ‘the law. Under sections 337 and 
338, © Criminal Procedue Code, it is 
not necessary that the person to. whom 
a pardon is tendered should himself 
be charged with an offence triable exclu- 
“sively by the Court of Session ; 
all that is requisite is that the person 
to whom pardon is tendered, who 
need not even be an accused in the 
case, should be supposed ' to have been 
directly or indirectly concerned in, or 
. privy to an offence, triable exclusively by 
the Court of Session, with which another 
person is charged. There were ample 


grounds for: supposing that Mullu was privy 
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We are of opinion that the learned . 
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to the offence with which Kashiram was 
charged,. and the tender of pardon to 
Mullu and nis; examination as, a witness 
were perfectly legal. 

The learned Sessions Judge hes given a 
most careful and, detailed account of the 
circumstances in which the boy Motia: was 
miss.d, of the- discovery of the toby, with 
the adas gone, of the progress of the investi- 
gation and of the nature of the evidence 
against the appellant, and he hag most- care- 
fully weighed and analysed. the evidence. 
Some supplementary information, may 
be noted, namely, that the villege of Bir 
where Mullu lived and where the appellant 
Kashiram was, staying adjoines, the 
village of Mohad: where the murdered 
boy lived, and that the appellant 
.who comes rom the Nasik District ‘in 
the Bombey Presidency had. been 
living next-door to Mullu for about two 
months before the murder and is, a relative 
by: marriage of Mullu, The. learned Ses- 
sions Judge. has also indicated, rather than. 
described, what is the evidence of Mullu. 
Mullu says, that he used to. accompany 
Kashiram and they frequented: the grazing 
grounds together; on the Sunday. of the 
"murder Kashiram, he says, came. 1unning 
to him and took him to, the place, where the 
body was afterwatds discovered, where 
Mullu found Motia in a senseless condition 
with his legs tied together ; Kashiram then 
removed the kadas from- the boy's wrists in 
the manner described by the Sessions: Judge 
in the course of which operation the boy's 
wrists were wounded; Kashiram then placed 
his bare foot or the boy's neck and throt- 
tled him to death and went off with the 

“kadas. In his.evidence Mulu profesess. to 
have no knowledge of the, administration 
of the dhatwra or the possession of dhatura 
by him$elf or Kashiram. 

The learned Sessions Judge has taken into 
consideration. the evidence of Mullu 2nd of 
certain boysthat Kashiram, had previously 
‘cffered swéets to boys and that one of the 
boys was'afterwards. robbed of his, „jewellery 
wher affected with the symptom, of dhatura 
poisoning. Ths evidence has been admit- 
ted for the purpose of proving the probabi- 
lity of Kashiram, having administered dha- 
ima to the deceased Motia. ‘The learn- 
ed, Pleader for the appellant, complains 
that this evidence should not baye e heen 
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admitted and with this contention we must 
‘agree. Section 14 of the Evidence Act, 
‘as explained in Illustration (c), shows that 
-the fact thatthe accused offered sweetmeats 
to other boys and poinsoned one of them 
“with dhatura is not evidence that he 
administered poisoned sweetmeats to 
"Motia. 
: Act, if it was otherwise proved that Kashi- 
ram had administered sweetmeats poisoned 
‘with dhatura: to Motia, the evidence above 
~ referred might be admitted to show thet the 


administration was intentional and not: 


accidental. Butin this case as there is no 
"possibility of accidental administration it 
“Ig unnecessary. to prove intention, and 
"we must hold that the evidence referred 
“to above is inadmissible and it must be 
‘left out of consideration. The evidence of 
“the boys Dewa (P. W. No. 13) and. Pannalal 
“(P. W. No. 14) is, however, relevantto prove 


“another point, namely, that Kashiram and: 
' Mullu were in the habit of frequenting- 


“the grazing grounds in company, which 


< effect. i 
`- Apart from the evidence of Mullu the 
. mostimportant circumstance proved against 
‘the appellant is that'the murdered boy's 
kadas were found on the search of his per- 
son in the circumstances described by 
t the Sessions Judge. “The learned Pleader for 
: the appellant strongly contends that tbe 
kadas were "planted" on the appellant by 
‘the Police or others and that the iden- 
: tification of the kadas is unsatisfactory. 
“As regards the discovery of the kadas from 
: the person of Kashiram we agree with the 
‘Sessions Judge in holding that there is no 
: possible doubt of the truth ofthe prosecution 
‘evidence in spite of the petty discrepancies 
^in the evidence, which are unimportant. 
‘It is impossible to suppose that the Police 
should have procured another pair of kadas 
‘and have prepared them by cutting them 
‘in halves so as to fit in with the story of 
‘Mullu which had not yet been obtained. 
“We have seen the kadas ard are quite satis- 
‘fied with the evidence proving them to be 
‘the ones habitually worn by Motia which 
‘she was wearing when he was lost seen alive. 
There is only one discrepancy as to the 
‘description of Motia’s kadas, namely, that 
“ane of his relatives says that they used to 
overlap at the ends while another says they 
e. IB th pS DS 
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Under section 15 of the Evidence > 


“that 


H 


1, [1923 


did not. We do not consider that this poirt 


‘to te of any importance. They protakly 


did overlap as they are large sized kadas, too 
big for a boy, and could have been re moved 


‘from his-wrists without being cut if they 
_had not been bent so 


as to overlap at the 
ends. i A 

The Medical evidence shows that the boy’s 
death was due to` strangulation and the 


‘ report of the Chemical Analysis proves that 


dhatura was detected in his viscera. We 
agree with the Sessions Judge’s reasons 
for holding that the: death was probably 
due to strangulation and not immediately 
to the effect of the dhatura poisoning. 
The Medical evidence corroborates Mullu’s 
story that before he was strangled Motia 


"was unconscious and showing the usual 


symptoms of dhatura poisoning. f 

Even without the evidence of Mullu there 
is a very strong case against the appellant, 
Kashiram. The murdered boy’s ornaments 


‘were found in his possession and there is 


. evidence mentioned by the Sessions Judge 
- corroborates Mullu’s story to the same ' 


to show that on the morning ‘of the murder 
he was leading a boy who corresponded tothe 
description of Motia in the direction of the 


spot where the boy’s corpse was found. But 


the evidence of Mullu makes thecase against 
the appellant conclusive. Before the evi- 
dence of an accomplice can be accepted, 
itis necesary.to be satisfied that the accom- 
plice himself took partin the crime to the 


‘extent that he says and that he is in a posi- 


tion to give true evidence as to what occur- 
red. Inthiscase there is ample corroboration 
of Mullu's story that he was present at the 
crime and saw exactly what happened. 
His story does not read like a concoction 
but tke a ‘description of something 
really happened. Stones bearing 
traces of silver were found on the 
spot, which corroborates his account of 
how the kadas were removed. Rope was 
also found on the spot, whicl corroborates 


_his story that the boy’s legs had been tied - 


together and that a rope was used in pulling 
apart the kadas that had been partially cut 
through with the head of an axe. ‘There 
is also evidence in: corroboration of his 
story that he went with Kashiram to the 
scene of the offence. Itis also, of course 
necessary that the accomplice’s evidence 
should be corroborated to prove that it 
was the accused person and no one else 


Nok 73] 
‘BADEK REZA V. SACHINDRA NATH ROY, 


‚who committed the crime. As to this there 
“is the very vital piece of evidence that the 
murdered boy's kadas were found in the 
‘possession of the appellant which is not 
‘only direct evidence against Kashiram 
.but strong corroboration of Mullu's evi- 
‘dence. We may mention that the findings 
ofthe dAaíura seeds on the roof of the 
“Mullu’s house cannot be taken into con- 
sideration as any evidence 
“Kashiram. 

The learned Counsel for the appellants 
lays stress on the improbability cf Kashiram 
having kept the ornaments on his person 
when he might have hidden them. ‘There is 
‘evidence that after the discovery of the boy 
. Kashiram was closely watched and would 
have been unable to find an opportunity 
for disposing of the ornaments. It is 
'true that he might have concealed them 
“before the body was discovered, and hé 
.alone knows why he did not do so. It 
‘may be that his intention was to go off to 
Nasik and he wanted to keep the orna- 
nients on his person for that purpose. 
However that may be, we are satisfied 
that he kept them on his person, 
they were found. 

In this petition of appeal to this Court 
Kashiram states that the whole of the evi- 
dence haas been concocted by the mal- 
guzar of the Bir, Mukhtyar Ahmad 
(P. W. No. 24). We agree with the 
Sessions Judge that no personal animosity 
on the part of the Mukhtyar Ahmad 
has been proved and we 
all he did was in the interests of 
justice. The appellant also says that 
he had no need to rob any one as he was 
capable of earning his own livelihood, but 
the evidence is to the effect that while 
at Bir he did nothing to earn his living. 

After careful consideration of the evidence 
we ate of opinion that the Sessions Judge 


was fully justified by the evidence in convict- ` 


ingthe appellant of the murder of Motia, 
. and we must say that, in our opinion, it is 
“a perfectly clear case, the evidene against 
“the appellant is overwhelming. For a 
:murder of this type death is the only 
-suitable penalty. We, therefore, maintain 


“the conviction and sentence and dismiss ` 


` the appeal. 
> G. R.D. 


N: K,- Appeal dismissed, 
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.are also covered "by the first portion of the 


where 


consider that ` 
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CALCUTTA HIGH CCURT. 
CRIMINAL REVISION No. 672°OF 10922. 
November 21, 1922. 
Present :—Mr. Justice Newkould and 
Mr. Justice Suhravardy. ° 
‘Syed SADEK REZA— PETITIONER 
VETSUS 


| SACHINDRA NATH ROY AND OTHERS-— | 


OPPOSITE PaRTY. aa 
Criminal Procedure Code (Act V of 1898), ss. 
145, 350—-Proceeding under s. 145-——Change of 
Magistrates-— Accused, right of, to  vesummon 

witnesses. DNE 
In a proceeding under section 145 of the Criminal 
Procedure Code where the Magistrate is succeed- 
ed by another, the succeeding Magistrate is not 
compelled under the proviso to section 350 of the 
Code to start the enquiry de novo, if an applica- 
tion to that effect is made on behalf of the accused. 

[p. 266, col. z,] Ba ; . 
The intention of the Legislature was to limit 
the application of proviso (a) to section 350 of the 
Criminal Procedure Code to criminal trials and 
zoviso to enquiries which 


Section. [p. 266, cols. 1 & 2.) | . 

Cnminal revision against an 
of the Deputy Magistrate, 
the 13th july 1922. 


order 
Malda, dated 
ra 


Babus Manmatha Nath Mukerjee and 
Hemendra Kumar Das, for the Petitioner. 


Babus - Narendra Kumar Bose and 
Anilendra Nath Roy Chowdhury, ior the 


‘ Opposite Paity No. 14. 


Babus Dasarathi Sanyal and Priya Nath 
Dutt, for the Opposite Parties Nos. 94, 
98, 115. ; 


JUDGMENT. ' 

Newbould, J.—This Rule is directed 
against an order passed under section 145, 
Criminal Procedure Code, declaring the first 
party to be in possession of certain land. 
The petitioner it this case is a member of 
the second party. -It is strongly contested 
on his behalf that the Magistrate had no 
jurisdiction to go behind the orders passed 
in his favour both under the Survey Act 
and under the Bengal Tenancy Act. We 





' are unable to hold that in deciding as he 
- has done the Magistrate acted either with- 


out jurisdiction or with such. irregularity . 
as would justify our setting aside his order 
in the exercise of our powers under the 


Government of India Act, 
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The maim contention is that these orders 
in.the petitioner's favour were binding on 
the Magistrate and he was, bound to hold 
that after the decision in tbe proceeding 
` unde? the Survey Act the second party 
were in possession. It is said. that. there 
was no finding that there has been any 
change of relationship, at that time. Bt 
the finding that the first party are now in 
possession. js in itself a finding of change 
of relationship since the decision under the 
Survey Act. As regards the entry in the 
Record of Rights on which great reliance is 
placed it appears that this entry was based 
entirely on the Survey proceedings. "The 
Magistrate's order cannot be said to have 
“been, made without jurisdiction because lie 
has not expressly stated that the presump- 
tion arising from this entry has been rebut- 
fed. His finding isin fact a finding that 
the, presumption; has been; rebutted. It is 
not-for us to say whether tbe. Megistrate’s 
decision on the. eviderce before him was 
right or wrong. There can be-no doubt that 


such’ evidence as there was béfore him was ` 


fully considered and “he has. come to a 
definite finding and he had jurisdiction to 
come, to, that finding. 
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But' 


‘which. are also covered by the first portion 
of the section, j 
` I hold, therefore, that the contentions 
raised on bebalf of the petitioner fail and 
I accordingly discharge this Rule. 
Suhrawardy,J.—I agree. I desire to rest 
my judgment on the observation made by 
the Trying Magistrate in his explanation 
submitted to this Court which finds some 
“support from his judgment, viz., “that 
according to the map prepared by the 


` Pleader Commissioner the Revenue Survey 


line which is shown in full red passes by 
th: west of the eastern boundary line of the 
disputed land ; so the claim by the second 
party in the disputed land on the decision 
of the case under section 41 of the Survey 
and Settlement Act has not been estab- 
lished.” Were it otherwise, i would have, 
in the circumstances of this case, had con- 
siderable hesitation in upholding the Magis- 
trate’s order under section 145, Criminal 
Procedure Code. 7 


N. H. Rule discharged. 


One otber point was taken with regard | 


- .to.the Magistrate’s jurisdiction and this 
‘is. based: on, section: 350' of the Code of Cri- 
minal Procedure. The Magistrate who 
passed the order did not himself record 
the whole. of the evidence. ‘He based, his 
decision partly on the evidence recorded: by 
another Magistrate before whom the pro- 
ceedings were commenced. We hold that, 
though the main portion of section 350 is 
sufficient to give the Second Magistrate ju- 
risdiction to proceed with the case, the pro- 


viso to that section did not compel him to. 


start the enquiry de-xovo when an appli- 
cation to that effect. was made on behalf 
of the second. party. The wording of the 
principal cląuse of section 350 is very differ- 
„ent from thatin proviso (a). In tne main 
body ieference is made to au enquiry or 
trial: proviso (a) is limited to trial and also 


makes reference to an accused, a word which: 
does not appear ir the , precedir g part of ` 


tne section. We bave no doubt that the 
intention of the. Legislature was tolimit the 
application of proviso (a) to criminal trials 
and not to extend that proviso to enquiries 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL APPEAL No. 127 OF 1922. 
August 21, 1922. 
Present:—Mx. Batten, J. C. and 

Mr. Hallifax, A. J. C. - 
MANJOO— APPELLANT 
versus 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 
x 54— First information report consisting of confes- 
sion, admissibility of-—Conviction for murder on 
lea of guilty, legality of. 
? A First Information Report is not admissible 
in evidence if it is a confession by the. accused 
to.the Police of his guilt. [p. 268, col. 1.] 

"A conviction merely on a plea of guilty in a 
murder case is not illegal though in each case the 
circumstances must be examined to.see whether 
the.plea of guilty is one which should be acted on, 
(p. 268, col, 2.] ` 


bn and th 


” 
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| MANJOO t, EMPEROR, | |, 

JA ppeal "from; the; judgment; ‘of tie 
- Atina Sessions, judge, Saugor, ` 


Sessioris, Trial’ No, 9, of. 1922; ‘dated: the gu 
Fily 1922. 
ME S. R. Mangruikar, for die Appellant: 
ME G. PI Dick; t for tlie Crown?" 


JUDGMENT: ihe appellant Matijoo; 
aj ed. about 30, lias been seritenced to death’ 
for’ the ‘murder of Musammat Phundo^on 
tlie x th April lastat Chartoriai in the Saugor 
Tahsil. Manjoo is by caste a “Lodhi, “and! 


: Phundo, Was, a Barethan: or Dfiobin, and; 


therefore; of, a loyer” caste, aged something 
Between, 20. and, "28, , The appellant has 


been: convicted by. the’ Additional’ Sessions 


Judge on liis: ‘gwi plea of- guilty. 
"He: learned, Pleader who, appeared: for 
the appellarit, in this. Court, urges that the’ 


qonyictior, is. illegal; since the appellant did’ 
not’ in the. Séssions: Court intend: to' plead)’ ' 
f andy did riot” Je. guilty to the charge: o£ 


viU 


t iis statement in the Ses- 
sions Court as a “Whole, amounted. to a: plea 


eS 


grave; and "stdd&n provocation: - E 
- Tie charge drawn tip, was thet the app 


Judge, "under date 3rd. July 1922, Tas. as 


'doliowé:— ^. 


x 


. in’ exiénso . in, ife. form of question and . 
answer may "be" ttaüislated ds follows i ¡= 


. statement: oË., tlie accused,” 


EO Phe accused: brought from: Jail.’ The- ' 
Püblic. Prosecutor for the Crown- and Mr., 


S. c. sahe na appeats ‘for 


Ir "aar [on Eq 
ang” tee ay “the: oue. "Finding. re- 
corded: The witnésses and" the ‘assessors 
summonéd" ate discharged. 

: “Dhe. First Information Report, ` thie 
evidence and’ the report of" the Imperial 
Serologist Have’ been transferred: from "ilie 


. record; of the: Committing Magistrate’ to: the 
Court The accused i is: ex-. 


Igcord- df this 
Pa e that he; should appeal within: 7 
p gU 
"Te: statement of the prisoner recorded 


Ur 


Hat he "killed. Musammat ` Phundo on 


eli c 
lant’ at  Gliartoría: on or about the 15th April 
aig Soman mae der by. iüitentipnalty, ceusing ' 

death of. Myisammat. Phurido: Barethan! ` 
The order. sheet of the Additional Sessions ` 


the Medical - 


CASES. : 


=e 0, Did: you kil! M usamimat: Phuido 
patella, of Chartoria ?. . 

“A. -Yes Sir, I- killed her with: an ‘axe 
Begiuse- she ad. said before the’ Panchayat 


that, she was’ pregnant by me-and I was 


dishonoured. and’ T felt this- very múch. 
Q: Was Kasia present ‘there ? 


-5 Al Nes Sir: She was present when 


T killed: Musammat: Phundo. d 
'3. 0! Did you go to the Thang after 
lier death taking the axe: with you? - 

A: Ves Sir. When she was dead,- E 
went to the Thana to.make a report ; Imade 
over my axe to the Police. 

. "Did Musammat Phundo belong 
to' a caste lower than yours ? 
© A. Wes’Sir. I belong to' a higtier 


caste than hers, the Panchayat said that-if 


the accusation proved: true I would be.out- 
catet and-shut off from ‘drink and smoke.’ 

~Q: - Where: did: you. meet -M usammat 
Phrundo? 

A. É was'taking bullocks to. “my 
field: for grazing and the two sisters-were. 
going: back home after bathing... 

6. :Q. Did you take this axe’ with you? 

AY I always take my axe with: -me 
do Nu fields: 

Q: "What did yousay to Musanimat 
Pind when you met her? - 

“As T just happened to meét Musammat 
Phundo! T said to^ her ‘why did: ‘you nen- : 
‘tion. my name?” and’ she replied: ‘it was 
"what: ‘the Panchas-told. me to do.’ f 

8: Q.. What did you' do then: .- | 

4. I became enragéd end: strück. het, 
The axe (Art; Ay is, mine, . 

"Qe “OF Pid: you get’ "this: axe sharpened 
aud did you wash dt? 

“4. X did: not get an- edge- puton. it, 
X wished'iny a axe in the river- on-my way 
to the’ Jaisinagar: Thana. 

10; Q: “Why. did: you: go: to -make a 
ege. 

? He thought ' “why should i suffer 
at de hands of: the- Panchas 1: With: the 
Sarkar ‘watis to’ happen; let it- -háppen. ' 
"Therefore; Y went ‘aiid: iadéca. feport, 

M 'usammat Kasia, mentioned in the exa- 
minatión and; -admitted by the appellant to 


“have. been present: whew he killed Phundo; is 
: Phundo’s § sister wlo:had been examined: as 


a witness: dy; -the- Committing Magistrate, 
We interpiet- : Musanimàat-- "Phundo's. words 
“as given | in the-letter part. of the: answer to 
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the seventh question as meaning that the 
Panchas had insisted on her naming the 
father of her unborn child, not that they 
suggested or insisted that she should name 
the. appellant as the father. The words 
recorded in the vernecular aie : “ Une- 
kahi thi ke Panchon ne aisi kahi tht” and 
the equivocal translation given above is 
certainly more correct than that given by 
the learned Judge, which is: “ She replied 
that the Panchas wanted her to accuse 
ms." We observe that, according to 
the order sheet, the learned Additional 
Sessions Judge transferred to his record 
the Medical evidence, the First Informa- 
tion Report made by the accused and 
the record of his examination before 
the Committing Magistrate, after he had 
delivered the judgment, though he has allud- 
ed to thesé records, as well as to the Inquest 
Reportin his judgment. The First Informa- 
tion Report was not admissible in evidence 
at all, baing a confession to the Police. We 
are satisfied however, that the Additional 
Sessions Judge did not use these papers 
in any way adversly to the accused, 
but rather in his favour, as far as possible, 
when considering the question of sentence. 
For instance, the fact that the appellant’s 
wife had complained to him that bis aunt 
treated her as an outcast, by refusing to let 
her draw water first, appears to be 
derived from the First Information Report. 
This allegationis repeated in the appellant’s 
grounds of appeal, which, renderedinto Eng- 
lish, are a follows :— 

“The deceased puta false accusation on 
me, on which the caste people put me and 
.my wife out of caste withoutany enquiry. 
My aunt did not allow my wife to draw 
water from the well nor to touch the water. 
On this great pain came to my heart and 
.anger, so that I could not bear it, and in 
that state of anger I killed tne deceased. 
‘This crime came about from my having 
a great shock and painin my heart and from 
‘the caste people putting me out of the 
caste. The matter may be considered." 


INDIAN 


As the Additional Sessions Judge acted 
only on the pleaof guilty and the accompány- 
ing statement, he was bound to confine him- 
self, as against the accused, to the terms of 
that statement, and te accept the assertion 
that. when, Manjoo killed Musammat 
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Phundu he had met ber accidentally. | 
Though he does mention a version less 
favourable to the accused, the learned Judge 
appears to have decided the case on the as- 
sumption that the mecting was accidental. 
Our attention has been called to various 
reported cases in which it has been held 
that the plea of guilty in a case of murder 
Should not have been accepted. For in- 
stance, in Netai Luskar v. Queen- Empress ` 
(I) it was held that the accused's state- 
ment read as a whole did not amount 
toa plea of guilty to a charge of murder 
sinceit was coupled with an explanatory: 
statement that the accused had killed his 
wife under grave sudden provocation; ` 
a full trial was ordered. It hes also been ob- 
, Served in more than one case that as a matter 
of practicein Sessions trials many Judges 
very properly prefer not to act on a plea of 
guilty but proceed to take the evidence as ' if 
the plea had been one of not guilty, in order 
to ascertain the accused’s state of mind and 
whether or not he acted under provocation, 
whether sufficient to reduce the offence 
of one of culpable homicide or only 
sufficient to effect the sentencé, In sub- 
section (2) of section 27x of the Criminal 
Procedure Code it is enacted: “If the accus- 
ed pleads guilty, the plea shall be recorded, 
and he may be convicted thereon.” It 
has certainly never been laid down that it 
is illegal to convict in a murder case on a 
plea of guilty, and in each case the circum- 
stances must be examined to sce whether 
the plea of guilty is one which should have 
been acted on. Sub-section (1) of section 
271 insists that the charge shall be read 
out to the accused and explained to him 
and that he shall be asked whether he is 
guilty of the offence charged or claims to be 


tried. This procedure was adopted 
in this case. The accused was 
represented in the Sessions Court 


by a Pleader. In Criminal Appeal No. 
169 of 1921 a Bench of this Court observed : 
“The appellant was, in the Sessions Court, 
represented by a senior member of the 
Bar, and he would have at once corrected 
the mistake and claimed a trial, had the plea 
not been one of guilty to the charge of 
murder." "This observation applies to tie 
present case, though we have no information 
as to whether the Pleader who appeared for 
` (1) xr C. 410; 5 Ind, Dec. (N. $.) 1033. 
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the appellant in the Sessions Court was or 
was not a senior member of the Bar. 

The only defence available, and the only 
one now put forward, is that the appellant 
killed Phundo under grave and sudden pro- 
vocation. The appellant's answer to the 
Seventh question shows that when he 
accosted Musammat Phundo and ques- 
tioned her he was already aware that she 
had accused him at the Panchayat (at which 
he was not present) of being the father of 
her unborn child. This accusation would 
no doubt amount to grave provocation 
especially ifit was untrue, and we must 
assume in favour of the accused that it was 
a baseless accusation since no evidence has 
been recorded to the contrary. But the 
accused knew the chatge had already been 
made by Phundo, and what he did, accord- 
ing to his own statement, was to challenge 
her to repeatit; she did so, and he at once 
struck her down with his axe, intending to 
kill her. In our opinion, the repitition by 


Phundo of an accusation which the appellant’ 


knew she had already made, on a challenge 
by nimto do so, cannot be called sudden pro- 
vocation, and provocation must be sudden 
as well as grave to reduce the intentional 
killing of another from murder to mere 
culpable homicide. It follows, therefore, that 
the statement of the accused made in the 
Sessions Court in answer to the charge 
read out to'bim amounts to a valid plea 
of "guilty " of the offence of murder since 
the admitted facts constitute murder and 
show that there was no sudden provo- 
cation. For these reasons we are of opinion 
tbat the Additional Sessions Judge was 
justified iu accepting the plea of guilty 
and that the appellant nas rightly been 
convicted of murder on that plea. 

^ "There remains the question of ‘sentence. 
It is strongly urged that the appellant's 
conductin making a clean breast of his crime 
from the beginning and giving himself 
up to the Police shows that he is not de- 
praved, that the muider was not premedi- 
tated'aud that he sepented of it. At first 
‘sight, such conduct might appear in the light 


of some mitigation of guilt, but on exa- 


mination we do not find this really to be 
the case. There. is no particular merit 
in confessing a crime committed xopenly 
in broad day light, of which there was at 
least. one eye witness; confession may 
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indicate reperitance, but that can only 
effect a reduction of that part of the sentence 
that is purely reformative, and that factor 
has disappeared from the capital sentence, 
leaving only the examplary factor. It.is 
urged that the accusation made by Phundo 
against the appellant was particularly cruel 
and exasperating in that she had first named 
more than one other man as the father of 
her child, as appears from the evidence 
given before the Committing Magistrate 
by Ajudhia, the man who told 
the appellant what had happened at the 
Panchayat. Upon consideration, we ‘aré 
unable to see any reason why the normal 
sentence for the offence of murder should 
nat be imposed. “The appellant constituted 
himself a Tribunal which decided that the 
making of a charge of paternity against 
him was an offence punishable with death, 
he appointed himself the executioner and 
carried out the sentence. We are of opinion 
that the lesser penalty provided for the 
offence of murder would not be proper 
in the circumstances, and, therefore, main- 
tain the conviction and sentence and dis- 
miss the appeal. 


. G, R. D, Appeal- dismissed. 


LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 1202 or 1022. 
December 9, 1922. 

Present -—Mr. Justice Campbell, 
EMPEROR-—PETITIONER 

versus 
FAZAL DAD—ACCUSED—RESPONDENT. 
Criminal Procedure Code ( Act V of 1898), ss. 89, 
438, 439— Proceedings against absconder-—Sale— 
Application for restoration allowed, effect of— 
Property, whether can be restored—Revision— 
District Magistrate, whether can make reference 
against order of Sessions Judge—-Procedure. 
Where an applicetion under section 89 of the 
Criminal Procedure Code is allowed after the 
roperty has been sold, the supcessíul applicant 
E not entitled to restoration of the property 
but only to the nett proceeds of the sale. of the 
ptopetty. [p. 27r, col, 2.) TM 


A. 
EMPEROR 9, FAZAL DAD. 


Itis not the practice of the High Conrtsin Indig 
to take; action under section, 439 of the Code; of 
Criminal’ “Procedure ‘on a report’ by., &. District 
Magistrate ; which has for its” object interference 
with a decision by a- “Cotar iud baa Tp. a 


529, ut re aian “Wanahita, 16.1 


522; 12 M.. L. T. 170; (X012) M. W. N. DN 23. 


M.LOY.732; r3 Cr. L. y. 714, relied oñ. 


: The proper procedure Yor a. “District Majtotrete, 
who considers an order of the Sessions Judge. 


illegal, 4 is to niove Xhe Public Prosecutor to. bring 
the matter before the High Court. ip. 270, col. 27] 
. Tn Pe | Angamuthu Vanathrian,- 16 1nd. Cas. 
525; i12 M. L.. T. 170; (1912) M. W. N. 812; 23 
ML. J. 735 13 Cr. L. J.714, relied on. “2 


Case reported by ihe District Magistrate, 
Gujrat, with his Memo, dated the 7th 
August 1922. 
FAÜTS. — Fazal Dad, son of Allah Bakhshi, 
of Chakrian, was one of the. -accused in a 
case under (sections | 304/147, 


Penal Code, of the year ,1912.: He. Was 


, alleged to be absconding at that time and 


proceedings. were taken against him'under 
Sections 87/88, Criminal Procedure Code. 
All his property was accordingly attached 
and sold. The auction of 2x6 kanals and a 
few marlas of land belonging to Fazal Dad 
was sanctioned in favour of Sardar Karam 


* Singh, one of the vendees, for Rs. 2,000 by 


Sheikh Ali Muhammad, Magistrate First 
Class, Gujrat, vide his order dated roth April 
1919. Before the recovery of the sale- 
proceeds Sardat Karam . , Singh, however, 
died and’ his widow pütin an application 
to the éffect that she was too poor to pay up 
the sum. At the application of Sardar 
Deva Singh, Pleader, the såle was sanctioned 
in his namé, vide order ‘dated 25th. July 
1919, Sardar Deva Singh paid. up the 


. price in the Treasury on the 15th: August 


i: Glass, but was accepted on Appeal and’ the 


Ijrg dnd. he was granted. à regular sale. 
certificate from the..Court om “the: neyti 


' Octéber--19rg: -Fazal Dad Was, arrested 
Subsequent to.thàt and acquitted from “the. 


cre ty 


Sessions Court on the 2th February. $920. 
He then: applied for the’ restoration’ “of his 
property. :His- application was rejected. by 

Beikh Ali” Muhammad, ' Magistrate , Fier 


[ren 


$ 


Indian 


af Gy p "Cds. | 9746. P. R Yn 


adrgàs 


property. was. setor 40 ia, vide Session 
Court’sierder dated rst March 1922.  , 
GROUND.—(:)/Tlie application given by 
Fazal Dad to the Sessions- ‘Judge of Gujran- 
wala on 13th March, 1920, praying for tlie xe-. - 
staration of his property attaclied and ‘sold- 
under section 89 of the Criminal Procedure . 


| Code; is clearly time-barted, having been 


made, two. years after the. attachment. . : 

.(2) If.the attachment was invalid; ab is 
alleged, by the. applicant, no application 
under section-89:of the Code, for the zestóra- 
tion of the property,.can be 'entertained by 
a. Criminal Court. See Mala. Singh wv. 


peur (1). 


(3) ‘The. order passed by. the leárned 
Sessions Judge dated rst March 1922 is iot 
according to. law. An order directing 
the restoration of property to Fazal Dac 
could not baa have been passed, 


+ (4) jt is ‘prayed. that the order. of. the 


“learned Sessions. Judge. be reversed and ‘an 


order proper and according to law:be passed. 

Mr. :<Zafrullah Khan, for the. M d 
ent.. > iS * 

' ORDER. it. s not. the, practice “of thie 
High. Courts. in-India. to take ‘action under 
:séction 439.0f the-Code of Criminal, Procédure 
ona. report by a-District Magisttate which 
‘has for'its objectinterfererice with a decision 
by.a-Court-of: Session, -vide. Queen “Empress 

v. Waramdi, (2), Emperor v.-Jamna‘Bat (3), 
Emperor. Uv..sJohn. Francis ‘Loto (4) and 
dum roxAngamuthu. Vanathrian (5). (Madras 
High Court). : In-the last named ruling it was 
stated that a District: Magistrate, if He 
considers ca. Sessions.:Judge’s . order illegai, 
should move the.Public Prosecutor to. bring 
it before this Court. -In the presentinstance 
tthe learned District: Magistrate has not 
even arranged: that „his _récomniendation 
should Re pions by C ‘Counsel, 1 must 


= wa E $ al, 


WE R. 016 Cr. gS P. 17 Cr. 1 

| -{2) --23/C.250; 12 Ind; Dec. ee a) ah i 
2 (3) *28.A. pa, ‘ALT. J. ‘589; A, wi N. so 
198; 2 Cr. kn] 

(4. 4,36 Ind. uS, 1377; qr B. 473 x8 "Boni L. R. 
798; 17 Cr, J. 529. 

Qu 46 Ind: Cas. 522;12 M. L. D bo; (1972) 
-M W: N, 8223 23 M. Le] .:732; 13: Ct. Te Jen v: 


e R. "1017; 
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decline, therefore, on the present reference 
to examine the correctness of the learned 
Sessions Judge's decision that Fazal Dad 
is entitled to restitution. 
* Sitice, however, the case has been brought 
to my notice, I take the opportunity of 
correcting an error which is evidently due to 
an oversight and which, if allowed to stànd, 
may give further trouble in the future. 
The learned Sessions Judge has purported 
to act under séction 89 of the Code of Crimi- 
nal Procedure and that section provides 
that if the property has been sold, the 
person from whom it has been taken under 
section 88 shall be entitled to recover 
not the property but only the nett proceeds 
of the sale. Fazal Dad in his original 
application prayed that he might be given 
either the property or the sale proceeds. 
The detailed order in the case by which 
it was referred to this Court for action 
on the revision side was written by one 
Sessions Judge, and the final order ‘after 
` return by this Court with a direction that 
the Sessions Judge should himself dispose 
of the appéal preferred to him, was written 
by another Sessions Judge. The latter 
appears to have overlooked the precise terms 
of ‘section 89. . 

Accordingly, I alter thé learned Sessions 
Judge’s order of the rst of March 1922 to 
the extent of substituting for the words 
“the property in question" the words 
“the nett proceeds of the sale of the 
property in question.” 

Z. K. 

Order accordingly. 


CALCUTTA HIGH COURT. 
CRIMINAL, REVISION No. 616 oF 1922. 
November 22, 1922. 
Present;—Mr. Justice Newbould and 
Mr. justice Suhrawerdy. 
KANAI LAL AND OTHERS— PETITIONERS 


VEYSUS 

HYDER ALI KHAN PAWI—OrPOSITE 
PARTY. 

Criminal Proçedure Code (Act V of 1898), 
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fulla 


27. 

s. 146— Order as to possession—Brevity— Revision, 
It is impossible to lay down a hard and fast rule 

when a High Court should ‘interfére-on the ground 


_ of the brevity of an ‘order passed in a proceeding 


under section 146 of the Criminal Procedure Code. 

Where a Magistrate passes an order under sec- 
tion 146 of the Criminal Procedure Code but omits 
to write at length the reasons for such order, 
it may be good ground for remand. But a High 
Court will not interfere if the Magistrate passed 
the order after giving full consideration to the 
evidence in the case. 


_ Criminal revision against the order of 
the Sub-Deputy Magistrate, Serajganj, 
dated the 16th May 1922. 

Babus Bir Bhusan Dutt for Babu Pro- 
Chandra. Chakravarty and Babi 
Nripendra Chandra Das, for the Petitioners. 

Babu Surendra Nath Guha avd Charu 
Chandra Biswas, for the Opposite Party. 

. JUDGMENT,— In this case the learnéo 
Magistrate has passed an order. under 
section 146 of the Codé of Criminal 
Procedure after recording a very short 
order in ‘which "he states that te 
is unable to satisfy himself as to which of 
the parties is in possession of the land. 
Several rulings have been brought to our 
notice in which it has beet held by this 
Court that the omission to write at length 
the reasons for coming to such a conclu- 


. Sion may be a ground for remanding a case. 


Itisimpossible to lay down a hard and fast 
rule when this Court should interfere on the 
ground of the brevity of the ordér passed 
in a proceeding of this kind.’ In the pre- 
sent cose it is sufficient for us to say that’ 
we see no reason to think that the learned 
Magistrate did not give full judicial con- 
sideration to thé evidence before he came to 
the conclusion at which he arrived, This 
being so, there is no reason for our inter: 


ference. The Rule is discharged, 
B.N, e sr i 


Rule discharged; 


272. 
MAULA BAKHSH V. EMPEROR. 


LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION No. 23 OF 1923. 
M February 26, 1923. : 
Present :-—-Mr. Justice Zafar Ali. ; 
MAULA BAKHSH AND oTHERS—-Convict: 
. . —PETITIONERS : 
| . WENSUS : 
* EMPEROR— RESPONDENT. i 
Penal Code ( Act X L V of 1860), s. 331— Causing 
grievous hurt lo extort confession-—Promise to restore 
abducted woman—'' Demand," meaning of. e 
The accused compelled the complainant by 
causing grievous hurt to him to execute an agree- 
ment to restore a woman whom he was alleged 
to have abducted; EOS : 
- Held, that the accused could not be said to have 
committed an offence under, section 331 of the 
Penal Code, inasmuch as the extortion of the pro- 
mise for the restoration of the woman did not 
amount to the extortion of aconfession or informa- 
tion which might lead to the detection of an offence 
within the meaning of the section. : ; 
‘The “demand” referred to in section 331 of 
the Penal Code must be with respect to property. , 
‘Queen-Empress v. Ella Boyan, 11 M. 257; t 
Weir 336; 4 Ind. Dec. (N. S$.) 179, relied on, ' 


Petition, under section 439, Criminal 
Procedure Code, for revision or the order 
of.the Sessions Judge, Sialkot, -dated thé 
and December‘ 1922, affirming that of the 
"Magistrate; First Class,-Sialkot, dated- the 
31st October, 1922. - ` su ots 
" Di. Nand Lal, for the Petitioneis. ` 
' Mr. Zafarullah Khan, for the Govern- 
ment Advocate, for the Respondent. 


` JUDGMENT.— The four petitioners have 
been convicted under section 331, Indian 
Penal Code, of voluntarily causing grievous 
hurt to the complainant to extort a promise 
from him to restore the woman that he 
was alleged to have abducted. The pro- 
secution, theory was that the petitioners 
compelled him by beating him to execute 
an agreement to restore the woman. It 
was contended in the Courts below, and is 
again urged in this Court, that, even ii the 
petitioners did all that was attributed to 
them, their act does not fall within the 
purview of section 331, Indian Penal Code. 
‘The learned Sessions Judge dealt with.this 
objection in the following way :— 

"Jt is argued that no offence under 
section 331 has been made out but it is 
clear from the evidence on the record that 
the appellant voluntarily caused grievous 
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hurt to the complainant for the purpose 
of extorting from Lim a statement that the 
woman, Musammat Resham Bibi, who was 
Said to have been abducted was in his 
Possession and also extorting from him a’ 
promise that he would return her. The 
fact, moreover, that a number of persons’ 
were asked to stand surety for the return 
of the woman would show that the object 
of the appellants was to create evidence 
in the case under section 494, Indian Penal 
Codc, and the promise to return the woman 
was Clearly a promise to satisfy a demand.” 
_ But ia Queen-Embpress v. Ella Boyan (xj 

it was held, that under this section, the’ 
demand must be with respect to property. 
The learned Counsel who appeared for the 
Crown conceded this, but argued that the 
extortion of the said promise amounted to 
an extortion of confession. But a promise 
is quite different from a confessio especially 
when it was not extorted with the object 
of proving an offence. I am, therefore, | 
of opinion, that the petitioner’s offence 
does not fall under section 331, Indian Penal 
Code, and accordingly I alter the conviction 
to that under section 325, Indian Penal 
Code. The evidence relied upon by the 
Courts below proves that all the four accused 
beat. the complainant and caused severe 
injuries to him including a fracture of a rib. 
All four are, therefore, responsible for the 
grievous hurt, but, as there was only one 
grievous hurt, I reduce the sentence of each 
to rigorous imprisonment for two years. 
The sentences of fine shall stand as well 
as the sentence tinder section 342, Indian 
Penal Code. 


Z. K. Sentence reduced. 


(1) x M. 257; 1 Weir 336; 4 Ind. Dec, (N. s.) 
179. 
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MAKHAN SINGH V, KISHEN SINGH. 


A LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 297 OF 1922. 
February I4, 1923. in 
Present :—Mr. Justice Abdul Raoof. 
MAKHAN SINGH AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
Yersus 
KISHEN SINGH—DEFENDANT— 
RESPONDENT. . 
Custom— Alienation by female— Consent of rever- 
stoner, effect of—-Sons of veversioners, whether 
“bound. . X 
! The assent of a reversioner to an alienation by 
‘a female in possession if made bona fide, without 
collusion or intention to injure the other rever- 
sioner, is binding upon his sons and debars them 
from challenging the alienation. [p. 274, col; 1.] 
Habib Khanv. Muhammad Khan, 16 Ind. Cas. 
-463; 68 P. R. 1912; 194 P. W. R. 1912; 2104P. Ln 
R. 1912, followed, 
. Second appeal from a decree of the 
Additional District Judge, Labore, dated 
the 5th December 192r, modifying that of 
the Muasif, First Class, Kasur, District 
Lahore, dated the zoth June roar. 


» Mr. Tara Singh Narula and Diwan Mehr 

Chand, for the Appellants. b 
Lala Amar Nath.Monga, for the Re- 

spondent. RS 


SUDGMENT.— These are two connected 
appeals which have arisen under the follow- 
ing circumstances. Irom the pedigree-table 
given in the judgmentof the lower Appellate 
Court it appears that Jawela Singhard 
Kharak Singh were two brothers. The 
latter died leaving a widow Musamimat 
, Jindi. Jowela Singh .Had two sons 
Wasawa Singh who died leaving Musammat 
Malan, plaintiff No. 3 in this suit, es his 
widow and Wadhawa Singh whose sons aie 
plaintiffs Nos. r and 2. Tke two brotbeis 
Jowala Singh and Kherek Singh owned ard 


possessed jointly certain lended property 
anda house. On tke death of Kherek Singh 
Musammai Jindi succeeded to a half 


share in the propeities. The land appeiteic- 
ing to the half share of Musammat Jinci 
was 151 kanals end 9 marias. Crt of 
this she gifted 80 kanals in favour of 
Kishen Singh, her deughter's son, by. a 
deed dated tke Ist of May 1914. Wedhewa 
Singh gave hisconsertto the gift and attest- 
ed the deed. On tke same day. that is, on 
the rst of May 1914, Musammat Jindi and 
Wadhawa Singh made a gift of the house 


18 
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in favour of Kishen Singh the reason pro- 
bably being as found by the-Appellate Court 
that the donee Kishen Singh fiom the time 
of his infancy had been brought up by Wa- 
dhawa Singh and Musammot. Jindi, . The 
other half of the -property belonged to 
WasawaSingh and Wadhawa Singh, the. two 
sous of Jawala Singh, out of which  r-4th 
had come by succession to Musammat 


“Malan, plaintiff No. 3. The present suit was 
institut:d by the sons of Wadhawa: Singh 


and Musammat Malan for possession of the 
gifted land and of the house on the alluga- 
tion that Musammat Jindi had no, power 
undur the custom to make the gilt. The suit 


was resisted on the ground that plaintiffs - 


Nos. r and 2, being the sons of Wadhawa 
Singh, with whose consent the gift in res- 
pect of the land had been made, wete, not 
entitled to question the alienation, and thet 
Musammat Malan, plaintiff No. 3, being e 


.widow had no right to challenge an alega- 


tion made by Musammat Jindi with 


-the consent of the male reversioner Wa- 


dhawa Singh. | 

. The Trial Court, relying on, -Lahcri v. 
Radho (1); held that Musammat Melen 
having succeeded collaterally hed o iight 


to challenge the alienations and that plcint- 


iff’s Nos. rand 2 were also entitled to ques- 
tion the alienation as the consent given by 
their father, Wadhawa Singh,was not proved 
to be bona fide. The suit was accordingly 
decreed by, that Court. , fe 


, On appeal, the learned Judge of the 


Court lelow agreed with the Trial Court 
in respect of the finding that Musammat 
Malan had a right to challenge the. aliene- 
tion. As regards the suit of plaintiffs Nos. 
I ard 2 the lower Appellate Court has taken 
a different view, .end hes found that the 
consent given by Wadhawa Singh is proved 
to have been bona fide and that it was nct 
established that it was collusive. Relyirg 
on Habib Khan v. Muhammad (2j the learn- 
ed Judge has set aside the decree in favour 
of plaintiffs Nos. rard 2. The resultis thet 
the claim of Musammat Malen has been 
decreed end “thet of plcintiffs Nos, I end 


2 hes Leen dismissed. : 


(i) 72 P. R. 1906; 108 P. D. R. 


P. W. R. 1906. me ; 
:.(2) 16 Ind. Cas. 463: 68 P. R. 1912; 194*P. W, 


Be 1912; 210 P. I. R. 1912. i 


1907; 125 


A 
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Two second appeals have been preferred to 
this Court: one by Makhan Singh and Ujagar 
Singh, sons of Wadhawa Singh, against 
the dismissal of their claim and the other 
by the donee, Kishen Singh, challenging 
the decree in favour of Musammat Malan. 
The appeal on behalf of plaintiffs Nos. X 
and 2 has been argued on their behalf by 
Dewan Mehr Chand and it has been very 
stronglv contended by him that, having 
regard to the custom stated in Rattigan's 
Digest.of Customary Law, paragraphs 64 
and 68, the gift made in favour of Kishen 
Singh cannot stand. The question to be 
decided, however, is whether, having regard 
to the ruling in Habib Khan v. Muhammad 
(2), the plaintiffs in spite of the consent given 
by their father can challenge the gift. 
The rule is stated in the head-note attached 

to the ruling in the following words :— 

“ That the assent of the plaintiff's father 
tothe aleination by a female in possession, 
if made’ bona fide, without collusion or 
intention to injure the  reversioners, is 
binding upon the plaintiff in a suit for a 
declaration that the alienation shall not 
affect his reversionary rights.” 

. Now, in, this case the learned Judge of 
the Court below has found upon the evidence 
that the consent was given bona fide 
the reason being that the donee had been 
brought up by Wadhawa Singh -and 
Musammat Jindi from his: infacy. The 
sreversioners in the present case were the 
sons of Wadhawa Singh himself and it is 
difficult to believe that Wahawa Singh 
should have colluded with Musamma? Jindi 
and should have given his consent with 
the intention of injuring his own sons. Over 
and above this, there is the circumstance 
that oùt of 151 kanals and 9 marlas only 80 
kanals have been’ gifted and the rest of the 
land hasbeen left in tact forthe reversioners. 
In my opinion the view taken by the learned 
Judge of the Court below is fully supported’ 
by the authority relied upon by him and 
the giftin respect of the land cannot be 
challenged by the plaintiffs Nos. I and 2. 
It was, however, contended by Mr. Mehr 
Chand that, as regards the gifted house, the 
alienation by Wadhawa Singh in respect of 
his share.was challenged by plaintifis Nos. 
x and 2 asthe revtsioners of their father 
and that by an oversight the lowerApvellate 
Court had not taken this phase of the claim 
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of the plaintiffs inte consideration. It was 
open to the plaintifis to Have supported in 
appeal the decree of the Trial Court upon 
thisground. From the judgment of the . 
lower Appellate Court it does not appear - 
that this question was ever raised before it. 
It is too late now for the appellants to urge 
this question in second appeal. The appeal 
oo plaintiffs-appellants, therefore, must 
ail. : 

As regards the appeal of Kishen Singh, it 
has been contended by Mr. Amar Nath 
Mongathatit hasnot been established’ by 
custom that. Musammat Malan had a-riglit 
to sticceed collaterally and that,in any case, 
even if she had a right of collateral suc- 
cession she had no right to challenge the 
alienation as a widow, As found by thé 
learned Judge of the Court below, in the 
District of Lahore the widows among all 
tribes do possess the right of succeeding 
collaterally. It is quite manifest from the 
answer to question No. 53 in Bolster's 
Customary Law of the Lahore District tbat 
it is so. It isadmitted that, when Musammat 
Jindi diedthe balance of the landed property 
in her possession was, mutated half and half 
in the names of Wadhawa Singh's sons and 
Musammat Malan respectively. "This fact 
strongly corroborates the custom as stated 
in Bolster's Customary Law. The evidence: 
produced to prove a contrary custom is 
wholly inadequate and has rightly been: 
disregarded by the lower Appellate Court, 
As regards the widow’s right to challenge 
the alienation, it was rightly held by the: 
learned Munsif' thet the rule laid down 
in Lahori v. Radho (1) should apply. Some 
authorities were quoted before me by the 
learned Vakil showing that a widow'sright 
to challenge an alienation by a male was 
not recognised, | 

Those cases are altogether irrelevant in 
the present case, as in this case the aliena-. 
tion challenged bas been made by a widow. 
This appeal also must fail. i 

The result is that both the appeals are: 
dismissed with costs. 


Appeals dismissed, . 


t 


Z.K. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 2121 OF 1920. 
November 21, 1922. 
Preseni;—Mr. Justice Spencer and 
Mr. Justice Venkatasubba Rao. 
MEETHALE CHALIL PARKUM THIRU- 
MANGALATH KELU KURUP-— 
PLAINTIFE— APPELLANT 
4 Versus A 
KANDIYII PARKUM PONGOT RAMAN 
NAIR AND OTHERS—DEFENDANTS 
"NOS. I TO 4, 6 AND 7— RESPONDENTS. 
‘Malabar Law—Stanom—Grani by stanomdar— 
Bénefit of institution— Burden of proof—Recttals 
in deed, value of. . 

IfaMalabar stanomdar, who is also the manager 
of the family for the time being, gtants a lease or 
makes an alienation to- enure beyond his lifetime 
which is for the benefit of the family, it will be 
rpheld; as, on the other hand, any such transaction 
if ‘prejudicial to the family will be set aside. 
[p. 276, col. 1.] 


Kaithal Huthyan: w. Kuzhatte Puthen Veetil - 


Thirumangalath .Kunharatan ,Ummama, 62 Ind, 
Cas. 62; 44 M. 509 at p. 512; 13 L. W. 208; 29 
M. L. T. 172; (1921) M. W. N. 169; 41 M. L. J. 
202, followed. | 

Ordinarily, the recitals in a document upon which 
such a grant depends would not by themselves be 
sufficient without reference to other evidence, to 
prove that the grant was made for the benefit. 
of the institution orthefamily represented by the 
grantor even thouglt the document is more than 
7o years old. The grant must besupported by proof 
aliunde that it was made for an unavoidable 
necessity or for the benefit or preservation of the 
institution of the estate. [p. 277, col. 1] 

Hari Kishen Bhagat v. Kashi Pershad Singh, 
27 Ind.Cas. 674; 42 C. 876; 17 M.L. T. x15; 19 


C. W. N. 370; 13 A. L. J. 223; 2 L. W. 219; a1 C." 


L.].225; 28M. L.J. 565; 17 Bom, L. R. 426; (1915) 
MUCW.N. 511; 42 I. A. 84 (P. C), followed. vols 
Magnivam Sitaram v. Kasturbha: Manibhai, 
66 Ind. Cas..162; 49 I. A. 54; 26 C. W. N. 473; 
42M. L. J. 501; 30 M. L. T. 268; 29 A. L. J. 371; 
35 C. L. J. 421; 24 Bom L. R. 584; (1922) M. W. 
'1N.319;,46 B. 481; (1922) A. I. R. (P. C)) 163 (P. C.), 
Chockalingam Fillai v. Mayandi Chettiar, 19 M. 
485; 6 M. L. J. 247; 6 Ind. Dec. (N. 8.) 1043. on 
appeal Mayandi Chettiar v. Chockalingam Pillay, 
27 M. 291; 8 C. W. N. 545; 31 I. A. 83; 14 M. I. J. 
200; 8 Sar, P. C. J. 587 (P. C.), distinguished. 


Second appeal against a decree of tne 
District Cou.t, North Malabar, in Appeal 
No. 51g ofig19, preferred against a ducrve 
ofthe Courtofthe D_strict Munsf, Payyoli, 
in Original Sut No. 403 of 1918. | 


‘This second appeal coming on for hearing 


on the 24th ot March 1922 the Court 
(Ayling and Odgers, JJ.) delivered the 
following í 


| JUDGMENT.—The District Judge has held 


thatthe Marupat, Exhibit A, executed by the 
mother of defendants Nos. 1 to 6 on the 
stiength of which the present suitis brought 
is not binding on the Tavazhi of the exe-. 
cutant because it purports to supersede 
a saswatham demise, Exhibit I, executen 
in favour of first to sixth defendants’ 
father by the jenmi. . It is clearly in 
the interests of the Tavazhi to kold 
the property on a saswatham demise 
rather than on an ordinary kancin ^ 
ror a term of years and if tke  saswa- 
tham demise, Exhibit: I, is genuine 
and binding on tre successors of the s'ani 
who granted it, tre. District Judge is, in 
our opinion, right in holding that the action 
of the defendants’ jather in executing Ex- 
hibit A was contrary to tle interests of the 
'Tevazhi end does not bind the Tavazhi. 
The  leerred Vakil for the .ppeliant 
pointy out, however, that the District 
Judge, while hclding, contrary to the deci- 


- sion of the District Munsif that Exhibit I. 


is a genuine document, has not considered 


‘whether it is binditig on the successor of 


the stant who grantedit. Thisisso. In the, 
plaint, the plaintiff (the present appellaut), 
distinctly took the ground that the siani ` 
had no right to grant irredeemable demises.. 
The same position was taken up by the. 
seventh defendant, the present <éant ‘in 
office, in paragraph 30f his written statc-, 


ment; but in the course cfthe hearing of the 


litigation, the parties appear to have gone 
offonanother question as to whether Exhibit 
I was genuine or not and the question of 
its validity after the lifetime of its grantor 
appears to have been overlooked. 7 


Issue No, I, which was the main issue 
framed in the original suit, is clothedin such 
general terms thatit is impossible to say by 
whose fault this point came to be ovcr- 
looked. Whether the saswatham lease is 
binding or notis a mixed question of law. 
and fact. Itis thus put by Innes and 
Muthuswami Aiyar, JJ. ina passage quoted 
with approval. in Katthal Kuttiyan v. Kuz 
hatte Puthen VeetulThivumangalath Kunhara- 
tan Ummama (1): “But he (the Stanomdar) 
is also manager of tle family for the 

(1) 62 Iud. Cas. 62; 44 M. 509 at p. 512; 13 
L. W.z08;29 M. L. T. 172; (1921) M. W. N, 109; 

g1 MeLe Je 202. Ei 
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time being; if he grants & lease or I am convinced that the saswatham 
‘makes an alienation ` to 'enuré' beyond , demise was granted as a return for important 
his lixetime which is for the benefit.of the services rendered to the stanom by the 
family, it will be upheld, ‘as,on- the other grantee’ as stated in the demise itself and 
hand, any such transaction, if prajudicial that it was, therefore, for the undoubted - 
to'the family will-be set aside." " In other benefit of the stanom, -I would even say 
woids, the validity of the saswaiham de- that I am of opinion that the: -grant of the 
mise, Exhibit I, efter the lifetime of the saswatham demise was necessary for the 


'grantor will depend on whetnerit was for purposes of protesting and safeguarding ' 


the benefit of th’ s/anóm or not. We feel the estate, for otherwise several items of 


. considerable doubt asto whether we should stanom property would have been irretriev- 


‘its grantor ?” 


„allow this point to' be. raised’ in second ably lost to the stanom. My finding on 
appeal especially as it- will necessitete a the issue remitted by -the High Court is, 


finding being ‘called for from ‘the lower” therefore, in the affirmative, viz., that thc. 
Appellate Court, but, in view ofthe saswatham demise, Exhibit I. was binding 


-definite objection taken in the plaint, on the s/anom after the ‘death. of its 


we think on the’ whole that it is grantor. 

better in the . interests’ of justice. -. L—— i 

to have the point cleared up. The District’ -This second appeal came on for final 
Judge bas held that. Exhibit A isin- hearing-on the st November 1922 after the 


‘valid solely by reason of the.existence of return of.the finding of the lower Court: 


Exhibit I and we think it right that the upon the. issue referred by this Court for 
validity as well as the genuinemess of the trial. ^ ~~ 
latter should be determined before Exhibit’ 


A is declared to have no effect. Mr. P. S. Narayanaswami - Ayas " for 
We must, therefore, call for a finding from the EUS ant, 
the lower Appellate Court on the following Mr. C. Madian Nair, for the Res-_ 
issue:— - pondent, f 
“ Was the E demise Exhibit I, - : 
binding o th stanom alter the d th | E ; ~- JUDGMENT. Í 
Been ad Mt M -Spencer, J.—This suit was brought by a 


Evidence may be addused by zit side, ^ melcharidar, holding under a melchari grant- ` 
The finding to be returned within 2 month ed by the 7th defendant, who is the stani 
after the re-opening of the Court. ` Seven -ofa stanom in Malabar, to redeem a kanom, 
days far objections.. -Exhibit Aof 1882. The defence, to the suit 

The remaining: arguments advanced on raised by the defendants Nos. 1 to 6 at.the 
behalf of the appellant do not commend trial was that thé properties in suit were 
themselves to us. (The question, whether not held under the kanom, Exhibit A, but - 
any allowance should be made in respect’ under a saswatham grant, Exhibit I, of 
of costs owing to. the late stage at which 1852: The! District Munsif held. that this. 
this point is pressed on the Court will be saswatham document was a forgery and 
considered if necessary when. the second he gave the plaintiff a.decree for tlie redemp- 
appeàl is finally disposed of. tion of the kanom. On appeal, the District 
Judge held that the: saswatham deed, Ex-. 
«© In compliance with the order contained hibit I, was genuine, a and that the kanom, 
in the above judgment, the District Judge Exhibit A, was void, as it was not for th: 

us "North. Malabar submitted the follow- benefit of the Tavazhi on behalf of whom 
: Chiruthayi, the mother of defendants 

MINDING. — The High Court has calleda Nos. x to 6, executed it. 
finding from me on‘ the followirg is:ue, In second apeal the question was raised 
-“was tha ‘saswatham demise, Exhibit I, whether the scswatkam demise, essuming 





birding on the stanom after the de ath of it to be a genuirie docu ment, was biuding on , 


it grantor? and allowed both parties to the stanom after ih» liletime of the d nor, 
pagere evidence; This question has been raised iu th: plead- 
* 


MEE EE ME. ings but has been lost sight of in thz'courze ^ 
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of the trial.: A finding was, therefore, called 
“for from the District Judge on the issue, 
‘was the saswatham demise, Exhibit D 
binding on the stanom after the death of 
its grantor ?" , The District Judge has now 
found this issue, in' the affirmative. But 
for his finding he has been obliged to rely 
entirely on the recital. in the saswalham 
deed to the effect that the grantee had saved 
18 items of property from lapsing to the 
‘tenants of the stanom which held the jenm 
‘right. Ordinarily, the recitalsin a document 
upon which the grant depends would not be 
"sufficient evidence that the grant was. 
made for the benefit of the religious insti- 
tution represented by the donor. In Hari 
‘Kishen Bhagat v. Kashi' Parshad Singh (2) 
the Pivy Council observe that alienations 
to' be valid against reversioners, required 
to be supported by proof aliunde that they 
‘were made for' valid and legal necessity. 
The same rule appliesin the case of shebaits 
aud other persons who have no authority. 
to alienate prcpexty except for the benefit 
or preservation of the estate which they 
represent. Unavoidable , necessity must 
‘be established in order to justify absolute 
alienations or grants of.perpetual leases of 
éndowed property [vide Palaniappa Chetty 
v. Svreemath Deivasikamony Pandara San-, 
nadhi (3)]. The District Judge after referring 
to the recitals in Exhibit I, has applied 
the test of time for assuming that the grant 
was lawfully made. He says that the re- 
citalsin the kanom deed, Exhibit A, indicate’ 
that the saszatham right was regarded: 
‘as valid, because the then stani took a sur-. 
render of it from Chiruthayi, i 
T am of-opimon ‘that the District Judge 
was not justified in assuming the correctness 
of the récita!s in Iixhibit T from the inere 
fact that that document is more than 70 
years oid without considering other circum- 
stances. He quotes in his finding the decisioa 
of the Privy Council in  Magniram 


(2) 27 Ind. Cas. dri 42 C. 856; 17 M. T. NG 
115; 19 C. W. N. 370; 13 A. L. J.223; 2 L.W. 219! 
21 C. L. J. 225; 28 M. L. J. 565; 17 Bom. L. Ri 
426; (1915) M. W. N. 511; 42; I. A. 84 (P. C.). 

(3) 39, Ind. Cas, 722; 40 M. 709; 21 C.W, N. 
429; 15 A. L. J. 485; 1 P. L. W. 697; 33 M. I. T." 
1; 19 Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W,’ 
ae 26 C. I. J 153; 61: W, 222; e A. HA 
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‘beyond the life of the grantor. 


Sitaram v. Kasturbhai Manthhat, - (4).- 


"hat was a case where a permanent lease 


had been left unchallenge for a period 


‘of nearly a hundred vears and it was held 


that the Court might assume that the grant 
was inade for necessity so as to. be, valid 
Their Lord- 
ships refer in their judgment with approval 
to Chockaliuügam Pallai v. Mayandi Chettiar 
(5), the appeal from which is reported as 


Mayandi Chettiyar w. Chockalingam Pillay 


(6). That was a case in which certain 
lessees had remained in possession under 
a grant made by the manager of a temple 
for 79 years. They claimed, to have had 
200 years of possession but it was found 
that the lease was granted in 1813 which, 
was 79 years before the suit of 1892. Now, 
We must see how far.the facts of the present 
case support, an inference that the saswa- 


` tham grant remined undisputed for. a 


long period after the death of the donor. 
We know that the donor did in 1862. This 
appears from the statement of the witness 
examined after the remand. He was suc- 
ceeded by a-bad manager who relinquished 
office in 1875 under Exhibit C. From 

875 to 1882 the slanomdar was the same 
m. who granted the kanom demise, 
Exhibit A. He, died about 1904 and ‘was 
succeeded by the zth defendant. vs i 

Exhibit Iitselfrefers to the existence of 
a prior kanom demise. The grantec, Kun- 
kan Nair, in 1876 by Iixhibit II, sold this 
property Kandiyil Parambar to Chiruthayi, 
thus converting it into putravakasam prop- 
erty, Exhibit IL speaks of this item as 
being held under kanom and saswatham 
right. Then, in 1882, under Exhitit: A, 
Chirutha yi purports to surrender the sas- 
watham right given previously and to take - 
a renewal of the kanom light for 24 years, 
the surrender being made a consideratiog 
for the fresh grant. : 

As.observed by the Distiict Munsif the 
recital in Exhibit II that the property was 


(4) 65 Ind. Cas. 162; d A. 54: 26 (ew P 
473; 42 M. L. J. 501; 30 M. L. Te 268; 20 AL. Je 
371; 35 C. L. J. 427; 24 Bom. L. R. 584; (1922) M x. yf. 
N 319; 46 B. 481; (1922) A. I. R. (P. C) 163 (P. C.) - 

(5) xo M. dis aM. LJ. 2477 6 Ind. Dec. ls. s) 
1043, 

t 27 M.231; 8C. W. N. 547;.31 L Ae 83; d 
M, lan J. 200; 8 Sar. P. C, T. 587 (P. C.).. ‘ 
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` held on kanom and saswatham rights indi- 
cated that the members of the defendants’ 
family regarded the kanom es requiring to 
be renewed from time totime upon reason- 
able terms. 

"The defendants who claim to derive rights 
‘from Kunkan Nair, in whose favoui Exhibit 
I was executed, cannot now question Chiru- 
thayi's powe: to deal with theproporty which 
Kunkan Nair had conveyed to her to be 
held as putravakas am property under Ex- 
hibit II iu 1876. The District.Munsif has 
treated Chircthayi' s act in taking a renewal 
of the Ranom gract under Exhibit A as a 
settlement of a doubtful title to 
hod under the permanent grant. 
Jf the conduct of the parties is any 
indication of tbe. binding and permanent 
character of the  sascatham demise, we find 
that it remained unchallenged only for 20 
vears from 1862, when the donor died, to 
1852, when the right was surrendered. She 
defendants made no, attempt to put forward 
the right of the Tavs. zhi to hold the property 
under a p rmanent gant until the present 
suit for redemption wes brought; in other 
words, although the saswalham grant was 

allowed: to remeinuneheller oud for zo years 
after the death of the donor, it hes been 
treated as no longér in, existence for the last 
36 years pres. ding th: 8. Sae. iata, therefore 
unable to accept thë istrict Judge's con- 
clusion as maintainable on tke facts found 
by him. 

We allow the appezland, setting aside the 
lower Appellate Court's decree, we restore 
the decree of the District Munsif, Each 
side will bear their own costs here end in 
the lower Appellate Comt as the point 
on which the appeal succeeds was not taken 

'earlier. Time for redemption, six months 
from this date. 


Venkatasubba Rao, J. —I entirely agree. 
. As my learned brother has set out the 
facts, I shall not recapitulate them. The 
District Judge, in coming to the conclusion 
thet the, saswatham demise was binding 
ou the successors of the -stari who granted 
it, purported to rely upon the decision of 
the Judicial Committee of the Privy Council 
in Magniram Sitaram v. Kasturbhai 
s anibhai (4). But it seems to me that the 
carnedd District Judge has wrongly applied 
s rule of evidence laid dwn by 


their Lordships to the facts of the present 
case. If the saswatham demise had re- 
mained unchallenged from 1852 to 1978 
it would,no doubt,have been proper to pre- 
sume that the grant was made in exercise 
of a power possessed hy the douce and that 
the demise was lawfully, and not unlaw- 
fully, made. 

Let us look at the facts proved in the 
ease. "The  saswathasm demise was made 
in 1852. The donor died in 1862. The 
successor could then have challenged the 
alienation, but it conceeded that “he wes 
a bad manager and did positive harm to the 
stanom, and it could not, therefore, be ex- 

pected from such a man “that he would do 
anything to protect tke intereste of the 
stanom, The learned District Judge very 
properly observes that no inference could 
be drawn from the omiss.on of this stat 
tcimpugnthe grant. Thelatterrclinquished 
the stanom in 1875 after the institution of a 
suit for his removal. His successor obtained 
from the mother of defendants Nos. 1to 6 

the kanom deed sued on. 

Their Lordships of the Judicial Committee, 
in the case quoted above, observed that a 
long lapse of time between the alicnation 
and the challenge ofits validity is e circum- 
stance which-enables the Court to assume 
thet thé’ original grant wes made 
in exercise of a valid power." Tke lapse 
asa the present case isnot as, the Dis- 

rict Judge remarks, seventy yoais “ which 
du coincides with the allotted span 
of hmman life, three score years ard 
ten" butjust thirty years, the intervel of 
time between the saswatham grant of 1852 
and the kanom demise’ of 1882. 

The learned Judges by whom the finding 
was called for, held in effeet thrt if 
the  saswatham grant was binding on 
the sticcessors of the donor, the defendants’ 
mother was incompetent to surrender it 
aud accept a kanom demise in lieu of it; if, 
on the contrary, the saswatham wes not 
binding, then the action of the defendants’ 
mother in executing the kanom was in the 
interests of, and binds the Tavazhi; They 
further held that the validity of the saswa- 
tham after the lifetime ot the grantor would 
depend upon whether it was for the benefit 
of the sfaztom or not. 

Having regard to the judinenl delivered 

Qn the previous occasion, we ate concerned 
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merely with the question of the validity 
of the szswatham demise, and I may state 
that no other question has been argued be- 
fore us. No evidence was forthcoming to 
show that the grant was made for the benefit 
of the síanom. ‘The defendants rely solely 
upon the recitals in the deed. I may refer 
to a passage in the judgment in Magniram 
Sitaram v. Kasturbhai Manibhai (4):— 

“ At the lapse of roo years, when every 
party to the original transaction has passed 
away, and it becomes completely impossible 
to ascertain what were the circum- 
stances which caused the original grant to 
be made, itis only following the policy which 
the Courts always adopt, of securing as 
far as possible quiet possession to people 
who are in apparent lawful holding of an 
estate to assume that the grant was lawfully 
and not unlawfully made." 

When the kanom demise of 1882 was 
executed, the donee, that is, the father. 
of the defendants Nos. r to 6, was alive. 
He had knowledge of the circumstances in 
which the original grant was made. Why 
then, if the saswatham was valid and un- 
impeachable, did he permitit to be surrender- 
ed? Then, again, the first defendant was 
forty-eight years old-at the time of the trial 
of the suit and it is stated that several other 
members of his family had also long ago 
become majors. The karom was not im- 
peached from 1882 to 1918. Ifthey believ- 
ed that their mother had needlessly sacri- 
ficed their interests, there was nothing 
to prevent them from having questioned her 
act earlier. The legitimate inference to be 
drawn from these facts is that they ac- 
quiesced in the kanom, because they were 
aware that the saswatham demise was of 
doubtful validity and that the act of their 
mother in executing the kanom was in the 
interests of the Tavazhi. 

The position of affairs is, therefore, this. 
On the one hand, there is the saswatham 


demise which was made in 1852 
and which, in any event, was good 
during the lifetime of the grantor 


and was attacked after his death, within ~ 


Seven years of a prudent manager succeed- 
ing to the office. On the other hand, we 
have the kancm demise made in 1882 when 
an apparently valuable right wassurrendered 
by the senior most member of the family, 
that is, the mother of dcfendants Nos. 1 to 
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6, without demur on the partof their father 
who was the original donee and was aware 
of the circumstances in’ which the saswatham 
grant was made. We have the further 


: fact that the kanom demise was not impugu- 


ed by defendants Nos. x to 6 tilla very 
tecent date. In these circumstances, no 
presumption can arise in favour of the 
truth of the recitalsin the saswatham grant. 
There has not been the lapse of time 
sufficient to raise a presumption that the 
saswatham grant was made under circum- 
stances which justified the grant. "There is 
no evidence to show that the original grant 
of 1852 was for the benefit of the stanom 
and that it is binding on the successors of 
the stant who made the grant. It follows 
that if the saswatham demise is not valid 
the mother of defendants Nos. 1 to 6 was 
acting i in the interests of the "Tavazhi in 
giving up the invalid, saswatham right for 
a valuable hanom demise. 

In the result, I agree with the order pro- 
posed by my learned brother. 


V.N.V. Appeal dllowed, 


BOMBAY HIGH COURT, 
First Civi, APPEAL NO. 41 oF 1921. 
January 29, 1923. 
Present -—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump, 
BAPUJI NARSO KULKARNI-- 
PLAINTIFI—APPELLANT 
yersus 
DATTU ANTAJI KULKARNI AND 

OTHERS—DEFENDANTS— RESPONDENTS kd 

Hindu Law—Inheritance, exclusion  from— 
Insanity. 

Insanity to cause exclusion from iihentancë 
under the Hindu Law need not be congenital. fp. 
281, col. 1.] |, 

First appeal from the decision of First 
Clas; Subordinate Judge at Belgaum, in 
Civil Suit No. 154 of 19178. i 

Mr. Nadkarni, (with him Mr. K. H., 
Kelkar), for the Appell ant. 

Mr. H. C. Coyajee, (with him Mre D.R, 
Monerkar), for Respondents Nos. 1 to 4, ` 


€ 
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JUDGMENT. . . 

i Macleod, C.d.—The plaintiff sued, to 
.recover ‘possession as owner of the suit 
-lands from. the defendants. ‘The lands 
.originally "belonged ` to one Bhimaji, who 
. was the only brother of the first defendant 
,Dattu. He was adopted into the other 
“branch of the family, whose pedigree appears 
at page4 of the print, by Appaji. He died 
‘in 1905 leaving ason Bakes 1.0, Whe esmi- 
.tedly at that ‘time was a lunatic. Bhimaji 
before his death, executed a malhipatra in 
favour. of the first defendant and I 

` gather from the record that Bhimaii, who 
must have been aware of his son's lunacy, 
- executed the. document in favour of. the 
first defendant on-the understanding that 
hes should undertake to look after Baburao. 

. In 1906, plaintiff filed a suit in the Athni 
| Court against Dattu, claiming as the person 
< entitled to succeed to the property of Bhimaji 

"after the death cf Baburao, who he alleged 
.had recently become a lunatic, to obtain 
a ‘declaration that the malkipatra alleged 
to have been executed by Bhimaji in favour 
of defendant No. 1 on July ro, 1905, was 
a forgety. The defendant contended that 
the plaintiff could not maintain the suit 
as he was not the hcir of Bhimaji. The 
first issue was—Is the plaintiff entitled 
to maintain the suit? Now, asin the plaint 
it was alleged that' Baburao was the son 
of Bhimaji, he would be the only heir under 
Hindu law, and it was not alleged by the 
' plaintiff that Baburao was incapable of 


succeeding on account of . insanity. 
It is obvious, therefore, on’ the face 
of the plaint, that the pue could 
not ‘possibly succeed, as : had no 


interest whatever in the pats except 
us a possible  reversioner after Babu- 
rao died without leaving an heir. The 
defendant in his written statement pleaded 
that, accotding to law, the plaintiff corld 
never become the nearest heir of the deceased 
"Jibimaji under Hindu religion and Sastras, 
“Je. could nof become the nearer heir than 
E defendant himself, 
he pleaded that the plaintiffs suit could 
“¥.6t go on uiless plaintiff's brother Ram- 
'Juighna Narso, and deceased Bhimaji's son 


Baburao anddaughter’s son Bhimaji alias ` 


* Sarjerab ‘and Balaji Detto Kulkarni were 
nie parties,. That was perfectly correct 
“gs an aiiswer fo the pleintif’s suit, because, 
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was that Baburao, 


.time the succession opened. 
.Kooer Goolab Sing v. Rao Kurun: Sing 


don 


gu to 7 pisi mr hiwseli, "Baburao 
would certainly be concerned in disputing , 
the document sèt up by the defendant. 
Baburao-died in 1917, and plaintiff brought 
this suit on April ro, 1918. His main point 
unless he was a coni 
genital idiot, was not debarred from succes- 


sion on the death of Bhimaii, and, therefore, 
.Baburao succeeded to Bhimaji’s property, 


and succession opered only on Bahtrao’s 


death, 


On the question whether. insanity tote 


a cause for exclusion from inheritance must 


be congential, inthe gth Edition of Mayne’ s 


Hindu law, page 872, itis stated :— 


“There is a difference of opinion as to 
whether insanity also need be congenital. 
The texts and cases are all collected and 
discussed in a judgment of the High Court 
of Bombay. The question for decision 
was only as to blindness, but the Court. 
expressed a strong opinion that madness, 
as well as blindness, must be shown to have, 
'existed from birth. It may, however, 
.be doubted whether the texts which go 
“to this extent do not refer to the case of 
idiotcy, which is always congenital, while 
madness, as distinguished from idiotcy, is .' 
rather a disease, than an incapacity of the 
mind. Cases of disability from lunacy 
have come at least twice before the Privy 
Council. In one, Baboo Bodhnarain Singh 


.v. Baboo Omrao Singh (x), it was admitted 
.that the lunacy was not congenital, and 


it was assumed that the only question was 
whether the insanity had existed at the 
In the second 


(2), no question was raised as to the date 
of the lunacy. From the fact that the 


.junatic was a married man aud a father, 
.it is most probable that he had not. been 


born so. On the other hand, in Bengal, 
Allehabad and Madras, it has been express- 


‘ly held that insanity at the time the inherit- 
.ance falls in is sufficient to exclude; and, 
-in the second of the cases cited below,.it 
In paragraph 7: 


wes further held that the insanity itself 
need not be incurable. If it was sufficient 
to prevent the claimant from offering the 


ri 13 M. I. A. 519; 6 'B. L. R. (P. C) 5093 15 
W.R.P.C.1;2Sar.P. C. J. 607; 2 Suth P., C. 


03715 20 E. R. 645 


(2) 14M. re n 2 Suth ‘P. C. J. agai 10 B; 
L, R. P, C. 1; 2 Sar, P.C. J. 722; 20 E. R. 7536 - 
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proper funeral oblations he was an unfit 
person to succeed.” 

The question was first considered in 
Braja Bhukan Lal Ahusti v. Bichan Dobe 
(3) reported in a note to the case of Dwarka- 
nath Bysak:v. Mohendvanath Bysak (4). 
It was decided in those cases that in order, 
toexclüude a person on the ground of insanity. 
it was sufficient to show that when the suc-. 
cession opened he was mad and not in a 
position to perform funeral oblations. 
..In Deo Kishen v. Budh Prakash (5) and 
in Ram Singh v. Musammat Bhan (6) 
the same view, was taken. $ 
; The latest decision is in Muthusami Guru- 
kkal v. Meenammal (7). Mr. Justice Shesha-, 
gii Ayyar considered all the texts on the 
subject and the authorities, and came to, 
the conclusion that insanity, as a ground 
of exclusion from inheritance under Hindu 
Law, need not be congenital. One apparent 
error appears in the judgment at page 467* , 
where the case of Murarji Gokuldas v. Par- | 
vatibai (8) is cited as an authority for the 
same conclusion. But it would appear 
from the judgment of Sir Michael Westropp , 
in that case, that although the learned. 
Judge: was only considering the question 
whether blindness to cause exclusion from. in - 
heritance must be congenital, after examin-- 
ation of the text he expressed the opinion 
that. madness as well as blindness, 
to disqualify a person from inheritauce 
must be congenital. That opinion, although 
entitled to the very greatest respect, still 
cannot be regarded as anything else but 
obiter. When we find that from 1870 up to 
the present time the High Courts of Bengal, 
Allahabad and Madras have consistently 
becn of opinion, that insanity to cause 
exclusion: from inheritance need not be 
congenital, I am not prepared to express 
a contrary opinion, I think, therefore, 
that the Judge of the Court below was 
right in holding that Baburao was incapabie 
of inheriting to Bhimaji. E 
| (3), 9 B. L. R. 202; 14 W. R. 329. 
* (4) 9 B. L. R. 198; 18 W, R. 305. 
t (5) 3 A. 509; A.W. N. (1883) 105; 3. Ind. Dec. - 
(N. 8.) 442 (E. B.). / 
. (0) 32 Ind. Cas. 127; 38 A. 117; 14 A.L. J.. 
II. 

(7) 55 Ind. Cas. 576; 43 M. 464; 38 M. L. J.. 
291; (1920) M. W. N, 253; 27 M. L. T. 329. f 

(8) 1B. 177; 1 Ind. Dec. (N. S.) 118, 
C*Pageof 43 M.—G[Ed. — 
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. The only other Yilestion is, whether the 
defendant is: estopped: from ‘pleading’ that 
Baburao was incapable of inhériting to 
Bhimaji by virtue of the decision’ in Suit 
No. 8 of 1906. If it could be shown that 
he represented to the plaintiff at that: 
time that Baburao was the heir, and that 
there was no ground for his exclusion from 
the inheritance, that on account of that 
representation the plaintiff refrained from. 
filing’ the suit until the death of Baburao, 
then, possibly, it might be said that the 
defendant is now estopped from raising. 
his present contention. But all the pro- 
ceedings in Suit No: 8 of'1906 clearly show 
that the plaintiff was out of Court on the 
representation made by him in his plaint; 
therefore, the plaintiff cannot be said to 
have refrained from, taking proceedings to 
establish-his right to succeed after Baburao 
on account of any representation made 
by the defendant. The appeal, in my’ 
opinion, fails and must: be dismissed with 
Crump, J.—I agree. . « i 
Appeal dismissed, 
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LAHORE HIGH COURT. 
Civi, Revision Petition No. 961 ~ 
OF I918. 
February 8, 1923. 

Present -—Mr. Justice Abdul Raoof. 
BASHESHAR NATH GOELA, 
OFFICIAL RECEIVER, AND OTHERS 
——CREDITORS—PETITIONERS 

` . VErSUS 
GANGA RAM; MINOR, THROUGH 
Musammat PURNI OBJECTOR AND 

OTHERS—INSOLVENTS—-RESPONDENT’S. 

Hindu Law— Joint family-—Separation. of, one 
member, effect of —Presumption— Insolvency of some 
members-—Shaves of others, whether affected. 

There is no presumption that where one co: 
parcener in a joint Hindu family separates from. 
the others, the others remain united. It must be 
decided upon the evidence in each case whether 
the rest of the membets had agreed to continue 
to remain united. [p. 283, col. 2; p. 284, col. x.] 

Balabux v. Rukhmabai, 30 C. 725; 30 I. A, 
130; ; C..W. N. 642; 5 Bom. L. R. 469: 
P. C. J. 470 (P. C), followed. . 


: It is not open to an Insolvency Court to direct. 
the Receiver in’ Insolvency to deal with assets’ 
other than those belonging to the persous who have 
been adjudicated iusolvents, [p.284 col r] — 


8 / Sar. 


PEE 
282 
BASYESHAR NATH V. GANGA RAM. 


' Sanyasi Charan Mandal v. Asutosh Ghosh, 
-26 Ind. Cas. 836; 42 C. 225, relied on. 

. Where some members of a joint Hindu family 
are adjudicated insolvents the shares only of those 
upon whom the debts of the insolvents are binding 
vesfin the Receiver. Consequently, the insolvency 
of some members of a joint Hindu family does not 
affect the shares of the other co-parceners except 


those who happen to be the sons of the insolvent , 


or insolvents. [p. 283, col. 2; p. 284, col. 1.] 

Sanyasi Charan Mandal v. Asutosh Ghosh, 
26 Ind. Cas. 836; 42 C. 225, Rangayya Chetti v. 
Thanikachalla Mudali, 19 M. 74; 6 Ind. Dec. 
(N. 8.) 757, Fakirchand Motichand v. Motichand 
Hurrukchand, 7 B. 438; 8 Ind. Jur. 93; 4 Ind. 
Dec. (N. $.) 294, relied on. 

Bihari Lal v. Sat Narain, 69 Ind. Cas, 
486; 3 In 329; (1923) A. I. R. (L.) 1, distin- 
gushed. 

Petition, under section 44, Act VI of 
1918, and section 46 (1) of Act III of 1907, for 
revision of the order of the District Judge, 
Delhi, dated the rrth of August 1916, 
affirming that of the Judge, Insolvency 
Court, Delhi, dated the 23rd May 1918. 

Mr. M. S. Bhagat, forthe Petitioners. 

Mr. Manohar Lal and Pandit Shiv Narain, 
R. B., for the Respondents. 


JUDGMENT.—The facts giving rise to 
this petition for revision are few and simple. 
In order to understand the nature of the 
question to be decided, the following 
pedigree-table may be looked at :— 


SHADI RAM 


posee erre 
Kalu 5 Kidar "m Das Lakhmi Janki Das 
(died 20 Nath (died Chand (Insolvent) 

years ago) (died 17 170118 (died rọ . 
years ago) years ago) years ago) Murari Lal 


(insolvent.) 
Beni Parshad Hari Bakhsh 
(died minor) alias . 
Bakhshi Ram 


Ganga Ram 
(Born six months 
after his father). 


Murli Dhar 


Gauri Shankar. 


Balmokand 
(minor.) 


Kapur Chand 
(minor.) 


Rameshar Das a. 


Bhagwan Das 
(died 16 or 17 yeats ago.) 


(died 15 years ago) 
Benarsi Das Pahlad Rai. 
(adult) 
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The family was.a joint Hindu family. 
The branch of Kalu Ram separated in 
Sambat 1971, corresponding to the year 
1914. After the separation of Kalu Ram’s 
branch, Janki Das, his son Murari Lal 
‘and Lakhmi Chand’s son Hari Bakhsh 
alias Bakhshi Ram were adjudicated in- 
solvents. An application for the adjudi- 
cation of Murli Dhar as an insolvent was 
made, but he died before any adjudication 
could be made. The creditors’ application 
to. have Ganga Ram, minor, declared in- 
solvent was dismissed on the rst of Decem- 
ber r91i7. The property of the insolvents 
vested in the Receiver who proceeded to 
deal with the property of Ganga Ram, 
minor, also. The minor admittedly is the 
owner of one-fourth share in the property. 
The Receiver claim:d that, as the manager 
and the other adult members of the.family 
had been adjudicated insolvents, the property 
of the minor Ganga Ram, who was a member 
of the joint family, also vested in him 
(the Receiver). Mr. Topan Ram, Judge, 
Insolvency Court, allowed the objection 
of the minor and held that his property, 
according to the ruling in Sanyasi ‘Charan 
Mandal v. Asutosh Ghosh (x), did not vest 
in the Receiver. His decision was upheld 
in appeal by Major E. Knollys, District 
Judge. Againstthe decision of the Appellate 
Court no appeal lay under the Insolvency 
Act. Hence this petition for revision was 
presented to this Court. M 

In Civil Appeal No. 2134 of 10915 
[Bihari Lal w. Sat Narain (2)] the 
correctness of the decision in Sanyasi 
Charan Mandal v. Asuiosh Ghosh (x) was 
questioned. Consequently, at the request 
of Mr. Moti Sagar, the Counsel for the 
petitioner, this petition for revision was 
referred to a Division Bench to be decided 
along with the Division Bench case above 
referred to. The question to be decided . 
in the above mentioned Division Bench 
case was whether on the adjudication of 
the father, the property of his son also had 
vested in the Receiver. This question was 
referred to a Full Bench. and was decided in 
the affirmative. The Full Bench decision is 
reported as Bihari Lav. Sat Narain(2). This 
petition for revision came up for decision 

(i) 26 [y ga 336; a A aci 

2 69 Ind. as, ; 3 dee 329; (192 CL 5 
Qj 2 GB). 4 329; (1923) Ry 
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before a Division Bench constituted by Scott- 
Smith and Zafar Ali, JJ., on the 5th of 
December 1922. The learned Judges re- 
corded the following order :—. 

“ This revision was referred to a Division 
Bench and the Judge in Chambers directed 
that it should be heard with Civil Appeal 

No. 2134 of x915 [Bihari Lal v. Sat 
Narayan (2) but by a mistake of the 
office it was not put up along with the 
latter. There is no reason why. this case 
should be heard by a Division Bench and we 
direct that it be heard by aSingle Judge.” 

In consequence of this order the petition 
came up for decision before me. I had 
considerable doubt as to whether, under the 
tules, the Division Bench could have 
teferred the case back to a Single Judge, 
but, after consulting the learned Chief 
Justice, I proceeded to hear the arguments 
in the case. 

Mr. M. S. Bhagat on behalf of the petition- 
ers contended, in the first place, that the 
point raised in this case was covered by the 
decision of the Full Bench referred to above 
and that the property of the minor must be 
held to have vested in the Receiver. 

In the second place, he argued that as 
on the findings of the Courts below after 
the separation.of Kalu Ram's grandsons 
the rest of the family had continued to 
remain joint, the minor being a member 
of it at the date of the adjudication of the 
manager and the other members as, insol- 
vents his property also must vest in the 
Reciever. 

As regards the first contention, it may be 
observed that the Full Bench has disting- 

.uished the case of Sanyasi Charan Mandal 
v. Asutosh Ghosh (x) for the reasons set 
forth at page 341* of the report. 

After quoting a passage from the judgment 
in the Calcutta.case the learned Chief 
Justice made the following observations :— 

“The passage quoted above enunciates 
only the general proposition that the in- 
solvency of one partner does not directly 

. affect the shares of the other partners 
in the assets of the firm, but the question 
how for that general rule is modified in the 

. cage of the insolvency of.a Hindu father 

was neither raised before the learned Judges 
nor determined by them. It will be ob- 


served that they made no reference to the .. 


—————m 
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Bombay and Madras éases cited above, 
and I do not think that, if they hadintended 
to dissent from those decisions, they would 
not have even mentioned them in their 
judgment. There can be no doubt that they 
were not called upon to define the peculiar 
position occupied by an Official Recziver 
appointed in the insolvency of a Hindu 
father, and their judgment is, therefore, 
distinguishable from the present case.” 

It is clear from the’ above observations 
-of the learned Chief Justice that in the Full 

. Bench case the question to be decided was 
a much narrower one and that, therefore, 
the Full Bench decision cannot be said to 
cover the precis: question raised in this 
petition for revision. 

Mr. Manohar Lal, Counsel for the respond- 
ents, on the other hand, has contended 
that the ruling in Sanyasi Charan Mandal 

^v. Asutosh Ghosh (x) fully applies to this 
case and the decision of tlie Courts below 
isright. Inthealternative'he has contended 
that the property of the minor is said to 
have vested in the Receiver on the hypo- 
thesis that the family continued to be 

joint even after the separation of Kalu 
Ram's branch; but that having regard 
to the ruling of their Lordships of the 
Privy Council in the case'of Balabux v. 
Rukhmabai (3), there can be no presumption 
when one co-parcener separates from the 
others that the latter remain united and that 
unless itis shown thatthe rest ofthe members 
of the family agreed to remain joint it 
cannot be held that the minor was a member - 
of the joint family to which the insolventa 
belonged. The following passage in the 
judgment of their Lordships is relied upon 
by the learned Counsel :— 

‘Tt appears to their Lordships that there 
is no presumption when one co-parcener. 
separates from the others, that the lattar 
remain united. In many cases it may be 
necessary, in order to ascertain the share 
of the outgoing member, to fix the shares 
which the other co-parceners are or would be 
entitled to, aud in this sons2 the s:paration 
of one is said to be a virtual saparation of 
all.” 

' The finding of the Courts below on this 
.point.seems to b» basei on an erroneous 
legal inference drawn from the fact that 
(3) 30 C. 725; 30 I. A. 130; 7 C: W. N. 642] 

5 Bom. I. Ri 469; 8 Sar, Py C.J. 479 (P.C) 


284 


INDIAN. CASES, 


_ [gê 


POTHUKUCHI RAJAGOPALAN V. VALIVETY RAMAMOORTHY. 


„after the separation of Kalu Ram's branch 
the rest of the members of the family Lad 
continued to live jointly as before. It 
must be decided upon evidence whether 
‘the rest of the members had agreed to 
continue to remain united. To be able to 
decide this question I shall have to allow 
the parties to give further evidence in the 
case. It is, however, not necessary to do 
this, for I am clearly of opinion, that this 
case is fully covered by the decision of the 
Calcutta High Court in the case of Saxyasi 
Charan Mandal v. Asuiosh Ghoseh (x). The 
case of a son of an insolvent father stands 
altogether upon a different footing and the 
rule laid, down in the Full Bench decision 
of this Court cannot be applied to the case 
of other co-parceners. As laid down in 
the Calcutta case, it is not open to the Court 
to direct the Receiver in Insolvency to deal 
with assets other than those belonging 
to the persons who have been adjudicated 
insolvents. | . 

A similar view was expressed in the case 


. of Rangayya Chetti v. Thanikachalla Mudali 


(4) by the Madras High Court. This case 
was cited in the Full Bench case aud the 


learned Chief Justice at page 339* made the’ 


following observation in respect of it:— 
"In Rangayya Chetti v. Thamikachella 
Mudali (4) the family consisted of the 
insolvent, who was the manager there, 
and his brother and sons. In pursuance of 
a vesting order made against the manager, 
the Official Assignee conveyed a house 
forming part of the family property to the 
plaintiff who then sued for possession. 
The suit was resisted by the brother and the 
sons. ‘The learned Judge, followirg the 
judgment in Fakirchand Motichand v. Mvuti- 
chand Hurruckchand (5) held that the 
Official Assingee could convey only the 
shares of those persons upon whom the 
debts of the insolvent were binding and 


consequently the Court maintained the sale 


with respect to the sons' interests, but set 
it aside so far as the brother's ‘share was 


concerned." , ` 


In this decision a clear distinction is made, 


between the case of a son and that of other 
Co-paxceners. 


19 M. 74; 6 Ind. Dec. (N. S.) 757. 
is} 7 B. 438; 8 Ind. Jur. 93; 4 Ind. Dec. (x. $.) 
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Following the Calcutta end 


Madras rnlings, I dismiss the application 


for revision with costs. 


A pplication dismissed. . 


MADRAS HIGH COURT. ' 
APPEAL AGAINST ORDER No. 35 QF 1922. 
A ! November 14, 1922. 
Present.—Mr., Justice Spencer atd Mr. 
i , Justice Venkatasubba Rad. : 
POTHUKUCHI  RAJAGOPALAN AND 
OTHERS—DEFENDANTS—AÀPPELLANTS 
Versus j 
VALIVETY RAMAMOORIHY AND 
OTHERS—PLAINTIFFS—RESPONDEN'TS. 
Civil "Procedure Code (Act V of 1908), S. It 
Res judicata— Decree against limited heir—Rever- 
Sionevs, when bound. . med 
A decree obtained against a limited female heir 
will operate as res judicata in a subsequentsuit by 
‘the reversioners after her lifetime, if it is shown 
that the claim in the prior suit against the limited 
‘heir was not against her personally but against 
the inheritance she represented and that the trial 
was fairly and honestly conducted. ee 
To ascertain whether a claim was against’ a 
limited heir personally or against the estate, 
the averments, the issues and the findings in the 
previous suit must be examined and if the con- 
tentions raised are those connected with the 
inheritance and the trial was with reference to 


“them, the limited heir must be deemed to be re-- 


presenting the estate; if not, the litigation must 
be deemed personal to her and not binding om 
the reversioners. [p. 299. col. 2.] > haer 
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: Khunni Lal v. Gobind Krishna 


'Io Ind. Cas. 477; 38 I. A. 87; 33 A. 356; 15 C. W. 
N. 545; 8 A.L.J» 552; 13 Bom. L. R. 427; 13 C. In Ja, 


575; 10 M. L. T. 25; 21 M. L. J. 645; (1913) x M. 
W. N. 432 (P. C.) ; Ramsumran Prasad v. Shyam 
Kumari, 69 Ind, Cas. 71; 49 1. A. 342; 31 M. L. T. 
200; 3 P. L. T. 749; (922) A. I. R (P.C) 356; 1 
Pat. 741; 16 L. W. 956; 21 A. L. J. 18; 90. & A. 
H.R. (P: C.) 175; 27 C. W. N.269; 37 C. I. J. 356; 
44 M. L. J. 751 (P. C), Risal Singh v. Balwant 
Singh, 48 Ind. Cas. 553; 40 A. 593; 28 C. L. T. 519; 
24 M. L. T. 361; 9 L. W. 52: 23 C. W. N..326; (1919) 
M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. R. 511; 
45 I. A. 168 (P. C.), Katama Natchier v. Rajah 
of Shivagunga, 9 M. I. A. 539; 2 W. R. P. C. 31 
x Suth P. C. J; 520; 2 Sar P. C. J. 305; 19 E. R. 843, 
Prosunno Kumari Debya v. Golab Chand Baboo, 
2 I. A. 145; 14 B. L. R. 450; 3 Sar P. C. J. 449; 23 
W. R. 253; 3 Suth. P. C. J. 102, relied on. 

‘Subbi Ganpatibhai v. Ramkrishnabhatta, 43 Ind. 
Cas. 233; 42 B. 69 at p. 76; 19 Bom. I. R. 919, 
Runchoardas Vandravandas v. Parvatibat, 26 I. A. 
71; 23 B. 725; 1 Bom. L. R. 60733 C. W. N. 621; 7 
Sar. P. C. J. 543; 12 Ind. Dec. (N. $.) 485 (P. C), 
Braja Lal Sen v. Jiban Krishna Roy, 26 C. 285; 
13 Ind. Dec. (N. S.) 787, Nalle Tirupatiraju v. 
Nandikolla Venkayya, 67 Ind. Cas. 479; 45 M. 
504; 15 L. W. 395; 30 M. L. T. 181; 42 M. L. J 
392; (1922) M. W. N. 207; (1922) 
131, distinguished. 

. Certain disputes between the daughters and 
nephew of a deceased. Hindu were settled by a cor- 
promise by which the nephew was given certain 
lands. In a suit by the nephew for possession of 
those lands the daughters pleaded that their father 
was divided and that there was no considera- 
‘tion for the compromise which had been obtained 
by fraud. The Court, finding against fraud 
and divided status, held that the plaintiff's claim 
was prima facie bona fide and that the settlement 
amounted toacompromise of adoubtful claim and 
decreed the suit. In a later suit bythe reversioners 

gainst the heirs of the nephew, ` after the death 
of the daughters, for possession on the ground 
that the properties belonged absolutely to tne last 
male holder: i 

' Held, that the suit was barred by res judicata 
“hy virtue of the decision in the prior suit in 
which the daughters represented the estate of 
their father. i 
‘ Appeal against an order of the District 
Court, ‘Kistna, at Mausulipatam, in Appeal 
Suit No. 135 of 1920, preferred against a 
decree of the Court of the Subordinate 
Judge of Kistna, at Ellorc,in Original Suit 
‘No. 50 of 1918, ^ E 


| Mr. A. Krishnaswami Aiyar, for the Ap- 
pellant. à 
` Mr, P. Narayanamorty, for the Respon- 


dent. 


i | JUDGMENT. 
;" Venkatasubba Rao, J.—The question to 
be decided in this appeal is, whether a 


A. IR. (MJ). 


and 


decree’ obtained against thé daughter ct 
the last male holder opcretes as a bar to 
the present suit filed by the plaintiffs after 
the death of the surviving daugliter, ‘as re- 


. Versioners to the estate. The following pe- 


digree wiil elucidate the facts:— ` 


DADA f E 
SMEs NERO S 


Sambbanna ] —Ó— 


! married 
Rajagopalan Puiiamma 
Neal 


Pe ee No.r. > angah No, 2 


. . defendant No, 3 





om 


| ; 
Venkatasubbamma Venkatanarasamizia 
| - plaintiff No. 5, - ` 


plaintiff lo. 1. Subbayya v 





plaints No, 2. plaintiff No. 3." plaintitt No, j. 


“After Venkatasubbanna’s death Pullamma 
was in possession of the ‘property. She 
died about the year 1866 and there were 
disputes in regard to the right to the estate 
of Venkatasubbanna bstween Rajagopalan 
on th» one hand and Venkatasubbammea 
and Venkatanarasama on the other. 
The disputes were settled by the inter. 
vention of mediators in 1872 and Ex. 
aibit A called Farrikkat bearing the date 
5th June 1875 was -executed embodying 
the terms of the ‘settlement. According 
to Exhibit A cach of the daughters was 
to take 14 acres of land and Rajagopalan 
38 acres:and odd. Notwithstanding this 
arrangment, Pullammas' daughters obtained 
an entry in their names in the Revenue 


‘Register, Rajah Gopalan institued Ori- 


ginal Suit No. 87 of 1885 on 
file of the District Munsif’s Court 
Ellore for possession of the 
‘odd. Venkatasubbamma ` was 
impleaded as the first defendant and. 
Venkatanarasamma having died, her son, 
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38 ‘acres 
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the present fifth plaintiff, was made the 
second defendant. As he wasa minor his 
father was appointed his guardian ad litem. 
Venkatasubhamma contested the suit. 
The District Munsif dismissed it. Raja- 
gopalan’ appealed. The Appellate Court 
allawed the appeal and passed a decree 
in his favour. Venkatasubbamma pre- 
ferred a second appeal and the Higk Court 
confirm2d the decree of the first Appellate 
Court. | AWOR 
In 1890 the father of plaintiffs Nos. 2 
to 4 instituted Original Suit No. r07 of 13890 
on the fileof the District Munsif's Court 
' of Ellore aginst Rajagopalan’s som Ven- 
kayya against Venkatasubbamma and the 
present plaintiff Nos. r and 5 for a decla- 
ration that the alienation of the aforsaid 38 
acres and odd by the daughters of Venkata- 
subbamma in favour of Rajagopalan wasin- 
valid after the death of the daughters. The 
District Munsif found that the Farrikkat 
was supported by consideration, that it 
was a fair compromise, but dismissed the 
suit on the ground that the suit was barred 
. by limitation. The Appellate Court up- 
eld the dismissalon the ground of limita- 
tion but gave no finding on the question 
whether the Farrikkat was binding upon 
the plaintiff in that suit and the other 
reversioners. A secónd appeal was prefer- 
red and the High Court also dismissed the 
suit on the ground of limitation. 
The present suit was filed by the plaint- 
iffs for the establishment of their right 


to the same property for a/ declaration 


that it belonged absolutely to Venkata- 
subbanna and that the alienation of the 
same in favour of Rajagopalan on sth June 
1875 by tae daughters of Venkatasubbanna 
is illegal and not binding on the plaintiffs 
and for other reliefs. The defendants con- 
tended inter alia that the transaction evi- 
denced by Exhibit A was a bona fide set- 
tlemsnt of family disputes and that the suit 
was barred by res judicata by reason of 
tie dscisions in the previous suits. Several 
issues: were framed, but the Subordinate’ 
Juige heard the case o3ly with reference 
to the preliminary issue of res judicata 
and, holding that the previous suits ope- 
rated as a bar, dismissed the action. The 
District Judge reversed the Sut-Judge's 
decsion aud remanded the suit for disposal 
$n the'other issues, 


gre 


I maystate at the outset that the whole 
of the .argument before us was directed 
only in regard to the effect of the decision 
in the earlier of the two suits, namely. Ori- 
ginal Suit No. 87 of 1885. It was argued 
for the appellant that the plaintiffs are 
bound by the result of that suit whereas for. 
the latter (respondents) it was contended 
that the decision is not binding on them. 
I may also state thatit has not been argued. 
before us that the decree in thatsuitis bind- 
ing in any event on the fifth plaintiff who 
was impleaded as the second defendant. in. 
Original Suit No. 87 of 1885. The only 
questionthat has, therefore,to be considered 
is whether all the plaintifis as a body are 
bound by the résult of Original Suit No. 
87 of 1885. i : 

To decide this question it will be necessary- 
to examine with some care the contentions. 
of the parties in that suit and the judgments. 
of the Court of the first instance and tire: 
other Courts. . d 

As already observed, the plaintiff in Ori- 
ginal Suit No. 87 of 1885 sued Venkata- 
subbamma and the present fifth plaintiff 
for possession of the 38 acres and odd re- 
ferred to above. The defence ofthe first de- 
fendant was that the Farrikkat was obtained 
by misrepresentation and fraud, and that it 
was unenforcible for want cf consideration. 
The District Munsif in a long judgment’ 
found that no fraud was proved but that 
the document was not supported by con- 
sideration. In arriving at the latter con- 
clusion he discussed the question as to 
whether Sambanna and Venkatasubbanna 
had or had notbeen divided. He -appatent~ 
ly was of the opinion thatinfactthebrothers 
had been divided and there was mo justifi- 
cation for the compromise and a large 
portion of his judgment was devoted to 
the consideration of the probabalities in 
‘favour of or against partition. There 
was no oral evidence on this point and his. 
consclusion was based on the recitals in. 
the Farrikkat and the inference drawn from 
them. He observed in his judgment that 


. there was no distinct issue raised as to diviy 


sion but that the determiaation-of the 
point was necessary for deciding whether 
the document was supported by consider- 
ation. I may observe, however, that the 
issue whether the partition was valid and 
binding on the parties was wide enough ty 
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cover the point whether the deed was sup- 
ported or not by consideration and this in 
turn involved the consideration of the ques- 
tion whether the two barnches of the family 
were or were not divided. The  Munsif 
in the'result dismissed the plaintiff's action. 
Rajagopal filed an appeal. The Sub- 
Judgeconeurred with the District Munsif 
that the deed was not obtained by fraud. 
aud he further held that there was considera- 
tion for the Farrithat. On the question of 
division, he observed that the presumption 
was that the parties were undivided, and 
that the circumstances relicd on by the 
District Munsif did not establish that there 
was a partition and thatthough he was in- 
clined to the view that the two branches 
were joint, he considered it sufficient 
to hold thatthe claim putforward by Raja- 
gopal was prima facie valid and the compro- 
mise entered inteamounted to a settlement 
of a doubtful claim. Onthis footing he 
reversed the District Munsifs judgment 
and passed a decree in favour of Rajagopal. 
Venkatasubbamma filed a secondappeal 
and the High Court confirmed the judg- 
ment of the Sub-Judge on the ground that 
Venkatasubbamma failed to show that 
the coinpromise was invalid by reason of 
misrepresentatiun and fred. Fromthe judg- 
ment of the Munsif itis clear that the only 
misrepresentation 14 regard te which parties 
went to twal had reference to the state 
of the family, whether it was divided or 
undivided. If Rajagopalfor the purpose 
of inducing consent to the arrangement 
had stated to the daughters that the family 
was undivided, while, in fact, 1t was divided, 
the statement would amount to a misrepre- 
sentation. The judgment of the High Court 
was very short and the effect of it is that 
the findings of the Sub-Judge were 
accepted. 
_ I must add thatthe father of the second 
defendant (the present fifth plaintiff) sup- 
ported the plaintifi’s claim throughout. 
On perusing the judgments to which I 
have referred, I have come tothe conclusion 
that the defences raised by the daughter, 
while to a certain extent personal to her, 
were in a large measure inseparable from 
the estate which she represented. The 
claim that was put forward was a claim 
against the estate and if the claimant 
gucceeded in making out that the family 


was undivided, the daughters would get 
nothing. It has been repeatedly held, that 
female heirs can validly compromise claims 
of this nature. I need only refer to Kkunni 
Lal v. Gobind Krishna Navain (1) and 
Ramsumran Prasad v. Shyam Kumari 
(2j. In thelitigation which followedthe com- 
promise the widow was qute competent 
to represent the estate and from the natrre 
of the defence put forward and the question 
tried, it is al-undantly clear that not only 
she ‘represented the estate but thc trial was 
fairly and honestly conducted. 

I am of the opinion that the Distiict 
Judge was wrong in holding that the 
result of this litigaticn was uot binding 
on the present plaintifis. 

The decision of the Privy Council in 
Risal Singh v. Balwant Singh (3) 1s directly 
applicable. After adopting 2 son to her 
deceased husband a Hindu widow in a suit 
by an alleged reversioner against ker to set 
aside the adoption on the ground that she 
had no authority from her husband to 


“make the adoption, alleged im her written ` 


statement ‘and stated in Court through 
her Pleader, that she had authority to: make 
this adoption and that it was valid. The 
suit was dismissed because the plaintiff 
was found not to be areversioner. The widow 
then brought a suit against the adopted 
son to set the adoption aside pleading that 
She was notvested with authority from her 
husband to adopt and denied having made 
the adoption. The adopted. son contested 
the suit and the Courts in India dismissed 
it, the ground of decision being that tke 
widow was estopped from maintainirg tke 
suit. On appeal, however, the Privy Council 
raised an issue as to her authority to cdopt 
and held on the evidence on the issue that 
the adoption was valid. In a suit, on the 


(1) xo Ind. Cas. 477; 38 I. A. 87; 33 A. 356; 15 
C. W. N. 545; 8 A. L. J. 552; x3 Bom. Is R. 427; 
13 C. L. J. 575; 10 M. L. T. 25; 21 M. L. J. 645; 
(1911) 1 M. W. N. 432 (P.C) . 

(2) 69 Ind. Cas. 71; 49 I. A. 342; 31 M. L. T. 200; 
3 P. L. T. 749; (1922) A. I. R. (P.C.) 356; 1 Pat. 
741; 36 L.W. 956, 21 A. L. J. 185 90. & A.L. R. 
(P. C.) 175; 27 C. W N. 269; 37 C. L. J. 356; 44 M. 
L. J. 752 (P. C.) : 

(3) 48 Ind. Cas. 553; 40 A. 593; 28 C. L, J. 516; 
24 M. L. T. 361; 9 I. W. 52; 23 C. W. N, 226; 
(1919) M. W. N. 155; 36 M. L. J. 597721 Bom 
I. R. 511; 45 I. A. 168 (P. C... suh o 
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. "Heath of the widow, by an alleged reversioner 
to ‘the estate of her husband, against the 
.:adopted son for a declaration that the 
‘adoption was invalid and for’ possession of 
‘theestate, it was held by the Privy Council 
that, notwithstanding the personal estoppel 
"which bound: her, the widow represented 
‘the estate on the question of fact as to 
‘whether the defendant (respondent) had or 
had not been validly adopted, and that 
‘she represented it within. the meaning of 
the rule laid down in Kalama Natchier, v. 
"Rajah of Shivagunga 14) and under the cir- 
‘cumstances’ the'decree against her would 
‘bind the reversioners. It seems to me that 
I may casually refer to one very important 
circumstance in connection with. the case. 
Jt was contended before the Privy Council 
that the decision :of the ‘Board in the 
‘previous litigation did not operate zs a bar 
to the maintamence of the later suit on the 
*ground that the evidence to show that the 
widow had no authority to.adopt hed been 


excluded in her suit and that there were no - 


materials before tbe Board which justified 


ca finding that the pepe had been 


validly: made. 
j Lordships ‘of the Judicial 
Committee dealt with the contention thus : 
“Tt is true that Rani Dharam Kunwar 
-applied to the Subordinate Judge that evi- 
ence should be taken, but it does not appear 
“that she ever applied to: have witnesses 
‘summoned or tendered any evidence 
which was rejected. It is difficult to con- 
ceive "what oral evidence 
‘Kunwar could have produced, except her 
‘own personal evidence to prove that she 
‘had received from Raja Raghu Bir Singh 
ho authority to adopt, and if she had 
'given evidence that she Had no authority 
‘to’ make the adoption such evidence, 
having regard to her own acts and docu- 
mentary evidence on tecord, could not 
have .been.accepted as true 7... - i; 
Then ` their Lordships: PA “the 
“Board i in 1912 : were satisfied; ‘and. rightly 
‘satisfied, that no further evidence -as to the 
authority or absence of authority to adopt 
‘could be, expected to be produced by any- 
| body: ia the. evidence - - then pleady 
taken. CECI NAE 


a ees Pal 
De 


i a) MIL. A530; 2 WR. P. C. - 31;. a Suth P. 


XJ. 520; 2 Ser Pa. 34.3057 19 E. 5 $43: (P. C). 
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Rani Dharam : 


I tefer to the above, because it follows 
from this, that if the Court is satisfied that 
the former trial was far and honest, the 
mere fact that the reversioner considers 
that the evidence adduced by the widow 
in the previous action is insufficient or tha 
he would have in similar circumstances 
produ ced more orbetter evidence; does not 
in the lezst affect the question. 

.it was further contended before their 
Lordships that the widow laboured under 
a prsonalestoppel and, thetefore,she could 
not have represented the estate on ‘the 


question of fact as to whether the adopticn 


was or was not valid. This argument 
is dealt' with in the following passage: 

“In the absence of all authority their 
Lordships cennot decide that a Hindu lady 
otherwise qualified to represent an estate 
in litigation ceases to beso qualified merely 
owing to personal disability or disedvau- 
tage as a litigant, although the merits ate 
tried and the trial is fair and honest." 

The learned District Judge has relied 
upon Subbi Ganpatibhatta v.  Ramkrislina- 
bhatta (5)- in support of his — view, 
The facts are entirely dissimilar 
and the case does not seem to have 

much bearing. A widow consented to a gift, 
and 24 years later filed a suit to recover 
the properly gifted alleging that she had 
consented to and approved of the gift 
upon certain conditions which were not 
complied with by the donees. The defen- 
dants resisted the suit on tke ground that 
they held the property adversely to any 
estate which she represented. The suit 
‘was dismissed’ as barred by limitation. 

It was held thet on her death a suit by her 
daughter as heir aud reversioner of her father 
was not barred by the previous action. 
The learned Judges held thet a special 
Article like 141 of the Limitation Act must 
be taken to override the ‘more general 
Articles. such as Arts. 142 and 144 and 
that the limitation could not tegin to 
run against the Ieversioreis during tle 
widow's life. 

The act of gift was an act personal ‘in its 
nature and had no relation to theinhenitance 
which the widow represented. Ibe claim 
in the suit by the widow was based on the 


(5) “ind. MER 233; is 69 atp. 16; 19 Bom, 
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ground that certain conditions had not 
been. complied with by. the donees. . It 
is difficult to imagine how the widow. can 
be said to have .represented the estate 
either in making the alienation or in insti- 
tuting the suit. The ground alleged the suit 
was one personal tu the female heir. Having 
regard to the facts stated, the decision 
cannot be said to.be an-authority for the 
wider proposition that the widow in the 
enjoyment of a life-estate, can never fully 
` represent. the estate in any litigation arising 
‘out of acts of her own. ¿There are no 
doubt some passages. in this judgment which 
state the principle in wide and general 
terms. At page 79 *. the learned Judges 
say: “nor will litigation by the widow in 
the enjoyment of such a life-estate, whether 
she be plaintiff or defendant, represent the 
estate fully so as to give rise to a bar of 
ves judicata against the reversioners if such 
litigation is qualified and personal to the 
widow 
own affecting ihe, estate during her own 
life-estate _thereiyn,”’ ‘The latter part of 
the proposition ;that the widow cannot 
represent the, estate in any case when 
the litigation has arisen out of her own acts 
seems to be, directly opposed tothe princi- 


ple laid down in Risal Singh x. Balwant | 


Singh (3) already, referred to. In this case 
the act of adoption, was the act of the 
widow and she. had challenged the-adop- 


suit to, which the widow was a party. . 
I may also refer to another decision of 

the Judicial Committee Prosunno Kumari 

. Debya v. Golab, Chand Baboo (6). which re- 


lates to a case.of a shebaitof an idol. The. 


principle laid down, howeyer, is. equally 


applicable -to the case, of a Hindu widow. . 


The appellants as shebalis sued to set aside 
decrees obtained by the respondent against 
their immediate .predecessor the , sheba:t 
‘Rajah Baboo. The latter had. borrowed 
monies from the respondent to defray the 
expenses of the idol and of repairing the 
temple. Suits were brought by the respon- 


dent and issues were raised and evidence. 
gone into upon the question of fact whether. 


the monies. were bona , fide . borrowed and 

(6) 2 I: A. 145; 14'B. I. R. 450; 3 Sar P, C. T. 

| WA W. R. 2533:3 Suth, P. C, J. 102. (P. C)... 
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expended for the, service"of the-idol. . The 


issues were found in favour of the. respond: | 


ents and it was decided that the debt should 


be realised from the profits of davatiar mahal. | 


Were these decrees binding upon the 
succeeding shebaits,..the appellants? It 
will bẹ noticed that the litigation arose 
out of the acts of the Raja Baboo himself 
and that he as  shebatt had defended 
the suits.brought upon bonds executed 
by him in favour of the respondent. Never- 
theless, their Lordships held thatthe decrees 
were binding upon Raja 
successors and they observe: “Judgments 
obtained against the former shebatis in tes- 
pect of debts so incurred should be: bind- 
ing upon the succeeding shebaits who in 
fact form a continuing -representation 
of the idol's property." - 


They lay down that, before applying the 


‘principle of ves judicata to judgments of 


this-character, the Court should take care 
to be satisfied that the decrees relied on are 
untainted by fraud or. collusion and that 
necessary and proper issues were.raised, 
tried, and decided in the suits. wliich led 
to them. . , y 5: 


The learned Judges of. the Bombay. High 


Court place reliance upon. ..Runchordas 
Vandravandas v. . Parvatibai (7). : and 
Braja Lal Sen vw. Jiban: Krishna Roy (Bye. Im 


vido" ` Runchordas Vandravandas w. Parvatibat47). 
tion in the previous litigation. | The rever- , 
sioners were bound. by,4the, result of the - 


a testator died in 1869 leaving two widows 
one of whom died in.x871 and the other 
in 1888 and devised the whole residue.of 
his estate to trustees for a charity:and, 
shortly after the death . of the surviving 
widow, the .heir-atelaw sued. to declare. 
the devise to charity void .and for 
administration. .It was held that Art. 141 
applied, that the suit was not barred, and 
that Art. 144 did not apply. There is no. 
reference in the judgment to.the principle 
in support of which this case. was cited.as 
an authority.in the decision ofthe learned 
Judges of the Bombay High. Court.: .: 


"In Braja Lal Sen v. Jitan Krishna Roy 
.. (8) it-was held that the dismissal . of a pre- 
Uh ad pi i < TEES E IET 
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vious suit fled by a female heir which 
was for recovery only of her limited estate 
would not be 2 bar to a subsequent stit by 
the reversioner which was for the recovery 
of the absolute estate whick vested jn 
him. In the course or thé judgment at page 
297, it was observed:—“ But if a sut, 
though concerning the absolute estate, is 
determined upon a ground personal to the 
' female heir, for instance, if a suit brought 
py a Hiudu widow to recover ‘possession 
ot immoveable propeity appertaining to her 
husband's estate is dismissed on the ground 
of its having been alienated by keria favour 
of the defendant, in the absence of legal 
necessity being shown, the decreeiu such a 
case ought not to bind the reversioner." 
This passage, far from heing an authority 
for the very wide rule enunciated in Sulbi 
Ganpatibhat- v. Ramkrishnabhatta 15), 
expressly states the qualifiectien “in the 
absence of legal necessity being shown.” 
The inferenceis that if tke legal necessity 
had been shown thedecree might be binding 
"pon the reversioner. ; 

I ain, therefore, cleariy, of -opinion that 
Subhi Ganpatibhai v. Ramkrislmaóhalta (5) 
is distingutshable on the facts andthat the 
present case falls within the principle given 
effect to in Risal Singh v. Batwant Singh (3). 
The learned ‘Vakil for the- respondent hes 
1elied upon Nalla Tivitpativagu v. Nandi- 
kolla Venkayya (gyin supporto! tHe proposi- 
- tion that where the transaction arises out 
of the act of the widow she can in'no 
circumstances be said to represent the 
estate in any litigation connected with that 
act. In the first place, I mmst observe 
that the learned Judges were dealing 
with merely a question of onus and 
not with the Linding character of the tran- 
saction. Secondly, the case arose. with: re-. 
ference to a comproniise-of a suit and not 
to a decree passed after contest. A Hindu 


widow first mortgaged her husban‘l’s estate’. 


tor a debt contracted by her, then she was 
sued by the mortyagee,and she compromised 
the suit by selling to him the mortgaged 
properties. The question to be decided was, 
on whom was the burden ot praof that the 
comprom.se, in other words, the sale, was 


val.d and binding upon the reversioners ?: 


(9) 67 Ind. Cas.479; 45 M: 5045 is e W, 3951 
30M, L. T. 181 42 M. L. J. 392; (1922). M. W: N. 
, ons (tozay A I. R. (M) 131. 5 | E 


It was held that” the onus was upon 
the mortgagee purchaser. It was conceded 
that the burden of proof would be upon 
the mortgagee if he sought to enforce 
lus mortgage. Did the circumstance that, 
subsequent to the mortgage, she entered into 
a compromise and made an out and out 
alienation of thé property, d:spense with 
the necessity ot. the part of the alienee to 
prove in the first instance that the aliena- 
tion was binding. on the estate? ‘The . 
learned Judges held that it did not. I am 
uuable to regard the decision as containing 
any pronouncement on the question at 
issue. 

Whether,tlie widow represented the inherit- 
ance may be gathered from the nature of 
the defence put forward and the issues 
raised, tried, and decided in the former 
suit. The mere allegation that she did 
or did not, would he of little value. Was 
the suit based upon a mere personal cause 
of action by or against the widow? Was 
it a ground personal to thé female heir that 
was taken in a previoussuit? Wasita claim 
by or against the widow personally or the: 
inheritance which she represented ? To 
decide these questions you must- examine 
the averments, the issties and the findiigs 
in “the previous suit. If the contentions 
raised are those connected with tke in- 
heritance and the trial was with reference 
to them, the widow must be held to be re- 
presenting the estate, if not the litigation 


“must be deemed personal to her and not 


binding upon the reversioners, I conceive 
this to be the effect of Katama Naichier 
v. Rajah" of -Shivagunga (4), Risal Singh 
v. Batwant Singh (3). I pointed out alieady - 
that in Original Suit No. 87'of 1885 the de- 
fence, put forward by the daughter, that the 
Fajrikksi was not supported by consider- 
ation, necessitated the determination of 
the question whether there had been a 
partition œr not between the two brdn- 
ches of the family, I further pointed out 
that there’ was a fai: and honest trial of 
this question. The contention réferred to 
was not personal to the widow ‘but was 
intimately connected with the estate which 
she represented. ' EUM 
Applying: the principles of law which I 
have.set forth above: to the facts ot the 
presert.case, I haveno hesitatiom ir holding 
that the decision in- Original Suit:No. 89 © 
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of 1885 does operate as a bar to the suit and 
I would, therefore, allow the appeal with 
costs, . EE: 

. Spencer, J.—I entirely agree that the 
decision in Original Suit No. 87 of 1985 
binds the reversioners as there was a bona 
fide contest and a final decision by a compe- 
tent Court. The appeal is allowed ‘with 
costs and. the decree of the Sub-Judge 
is restored. ` ` l 


V. N, V. |... Appeal allowed. 


Donne d 


CALCUTTA HIGH COURT 
APPEAL FROM APPELLATE DECREE 
4 No. 1654 OF 1920. 
4 June 9, 1922. : < 
Present:— Justice SirAsutosh Mookerjee, Ki, 
and Mr. Justice Chotzner. .. `- 
BHAGU SINGH—DEFENDANT—AÀPPELLANT 
! G VEYSUS -> - , 
:MOHESWAR BARIK AND OTHERS— 
PLAINTIFFS— RESPONDENTS. | 

Landlord and. tenant— Agreement to setile land-— 
Payment of salami—Fatlure io execute kabuliyat, 
affect of. : 

Plaintiff, who was in occupation of certain land 
belonging’ to the second defendant, obtained a 
‘settlement of the land from the latter subject 
to the payment of a certain sum as salami and the 
„execution of a Aabuliyat within fifteen days. He 
paid the salami and although he continued iu 
Aguna of the land, did not execute the kabuliyat 

several months after. In the meantime, the 
Jandlord cancelled the arrangement with the 
plaintiff and settled the land with first defendant ; 

Held, that the plaintiff had acquired the rights 
of a tenant on the date on which the land was 
-settled with him, aud that the delay in the execu- 
-tion of the &abuliyat could not affect the tenancy 
which had already been granted to the plaintiff, 
and the landlord was not competent to cancel 
the arrangement with the plaintiff so as to enable 
him to make a new settlement. .. 


Appeal against the decree of the Subordi- i 


mate Judge, Second Court, Midnapore, dated 
‘the z2nd of March | 1920, affirming , that 
of the Munsif Fourth Court at that place, 
dated. the 16th of December 1918. |. 

Babus Ram Chandra, Mazumdar. (with 


him «. Jyotimokan Bhattacharjee), for .the. 


Appellant.—The defendant is the appel- 
lant, The: appeal arises out of a suit 
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for declaration of title and possession. 
First Court decreed the suit. On appeal 
the decree was affirmed. The appellant 
is the transferee from the landlord. The 
decree was passed without consideration ef 
- the settlement with the defendant by 
the landlord. ‘The defendant is the zemin- 
dar. ‘The plaintiff applied for settlement 
which was accepted. The plaintiff paid 
Rs. 9o as salami. The kabuliyat was to 
have been executed within 15.days which 
was not done. Sometime after, he filed the 
registered kabuliyat which was rejected. 
I theu got settlement after there had been 
a fresh notification for settlement. I 
submit my settlement under the circum 
stances ought to prevail. 
Babu Santimoy Mazumdar, for the Re- 
spondents, was: not called upon to reply. 


JUDGMENT.—This is an appeal by .the 
defendant in a suit for recovery of posses- 
sion of land on declaration of title. The 
second defendant is admittedly the land- 
lord of the disputed property. A notifica- 
tion was issued by him inviting applications 
for acceptance of settlement of tlie land. 
The plaintiff, itis found, applied on the 6th 
May 1917; thereupon the following order 
was recorded: ‘‘ Let the land be settled with 
the plaintiff at a rental of Rs. r per bigha 
on taking kabuliyat from him on his paying 
Rs. jo as salami and that the kabuliyat 
be given within 15 days.” The plaintiff 
paid the salami; but the kabuliyat 
‘was not executed within 15 days;.. 
the plaintiff who had. been in possession 
from before, however, continued in occu- 
pation. On the r4th September 1917 the 
plaintiff executed a habuliyat according 
to the-draft supplied to him by the officers 
of the landlord. Meanwhile, on the 27th 
August 1917, the landlord. had cancelled 
what.he considered to be:a void agreement 
‘and directed a fresh notification to issue. 
‘The consequence was that the first defendant 
-applied for settlement. and an order was 
made in his favour. This took place after 
the kabuliyat had been executed. by. the 
iplaintiff, In these circumstances, the Courts 
below have held that the plaintiff acquir- 

~ed the:status of a tenant and that he 
was entitled to succeed as against the sub- 
sequent grantee. We are of opinion that 
this view is. manifestly. correct, ~- =. - 


292. 


It has been argued before us that the 
Courts below shoüld not have made a 
decree in favour of the plaintiff without an 
investigation: of the question whether the 
first defendant was or was not aware of 
the arrangement with the plaintif, There 


is no force in this contention. The plaint- - 


iff, in ourjudgment, acquired -the right of 
a tenant on the 6th May 1917, and no ques- 
tion arises as to competition between two 
persons, The delay in execution of tha 
kabuliyat could’ not affect the tenancy 
which had already been granted to the 
plaintiff and the landlord was not competent 
to cancel ‘the arrangement with "the 
"plaintiff so as to enable bim to make a new 
settlement.  . i ' 

The result is that the decree- of the Sub- 
«ordinate Judge is affirmed and this appeal 
dismissed with costs, 


Z.E. Appeal dismissed. . 


Att anan 


; NK 
LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. r952 OP 1921, 
l November rr, 1922. 
Present:—Mr. Justice. Scott-Smith. ` 
THe MUNICIPAL ~ COMMITTIEE' oF 
MULTAN-—DEFENDANT—APPELLANT 
: versus 
"TAHLIA RAM AND ANOTHER--PLAINTIFES 
LACHMI NARAIN AND ANOTHER — 
: DEFENDANTS-——RESPONDENTS. . 
` Punjab Municipal Act (Punjab I 1 I of 1911 
169, 170, 173-— Public 
Municipality, right of., 
When a street has vested in a Muricipal Commit- 
tee, it only has the power to exercise rights over 
it in order to maintain it as a street and for 
purposes.of public use as such. It has no right 
to. interfere with the enjoyment of the tight of 
way by the public by letting out a portion of it 
‘to a particular individual for a private purpose, 
[p. 293, col. 2.] b 


Sundaram  Ayyar v. Municipal Council of 
Madura, 25 M..635; 12 M. L. J. 37, relied on, ' 


Second appeal from the decree of the 
District Judge, Multan, dated the 30th 
May 1921, affirming that of the Munsif 
First Class, Multan, dated the: aoth 
December. 1920. : 

'*Lala Hari .Chand; for the 

Mr. M. L.. Puri, fot the: R 


t ) ss. 
Streci-—-Lease. of portion— 


Appellant; 
espondents,: 
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JUDGMENT.—Ttie facts ‘of the suit out 
of which the' present second appeal arises 
are given fully in the judgments of the 
lower Courts and. are briefly as follows:— 
The Municipal Committee of Multan has 
leased a plot of land 4ft. by 5 it. in a public 
street in front of the plaintifi’s shop to: 
one Ranjit Ram who has made it over to 
Mehnga, defendant No. 2, who has set up 
a stall where he cooks and sells meat to the 
passers by. Plaintiff sued for an injunc- 
tion to issue to the Municipal Committee 
that it should remove the obstruction and 
should notin future let out the plot of land 
toany one. The Courts below have decreed 
the plaintiff's claim and the Municipal 
Committee appeals. Les 

The First Court found that plaintiff 

suffered special damage from the erection 
of the meatstallin front of hisshop and 
this finding was not contested in the grounds 
of appealto the learned District Judge, 
The latter held that the Punjab Municipal 
Act gave the Municipality no right to lease 
out a portion of.a public street which had 
been vested in it under section 56 of the 
Act, Lala Hari Chand, the-appellant's 
Vakil, has referred me to the following 
sections of. the. Municipal Act =- .. ' 
. Sections 169 ‘and 170. These sections allow. 
the Committee to close a public street. for. 
a public purpose; to divert, discontinue 
or. close permanently-a public street or to, 
sell the land forming such street or a part 
thereof and to permit temporary-oceupation 
of streets, etc., for certain pürposes. These 
sections do not give any authority to a 
Committee to lease any portion of a street, 
for any specified term. i 

Section x73 (1):(e). It lays down that 
whoever : without the permission , of , the’ 
Committee. deposits building. materials,, 
goods for.'sale: or other articles of 
marchandise on any street shall be punish-: 
able with a fine. which may extend. to. 
Rs, 50. 

. On this it is argued that.a person may 
deposit goods for sale with the permission 
‘of the Committee, or, in other words,that 
the Committee may give any person per- 
mission to deposit goods for sale.on any 
public street. In my opinion, however, 
this section does not give the’ Committee 
any such power. It no doubt may... have. 


power to allow-goods for sale to be deposited. 


Nols 73] 


on certain streets: which. are not public 
: Streets or which belonged absolutely to it. 
The section-in question only imposes a 
penalty upon persons. who do certain things 
without permission. It does not grant 
powers of any sort to a. Municipal- Com- 
mittee. ` " : 
‘ala Hari Chand further referred tó sec- 
tion 240 (o) and-to a Notification of .the 
Governmentin virtuc of which the Commit- 
tee can - only lease property which has 
vested in it -for a period not exceeding 
ten years except with the sanction of higher 
authority. It cannot, howeve1, be inferred 
from this that the Committee can lease 


any portion of a public street. "The conten-: 


tion on behalf of the appellantis that as the 
. publie street in question has vested in the 
Municipality, it has full. powers to use 
itin-any way it likes. Mr. Mukand Lal Puri 
forthe respondents argued that the street in 
question is not the property of the Muni- 
cipality but only has vested init, and for the 
meaning of-the word -.“‘vest’’ refers to Sun- 
«daram Ayyar.v. Municipal Council of Ma- 
dura (1) the bead-note of thisis as follows:— 
* When a street.is vested in a Municipal 
Council, such vesting.does not transfer to 
the Municipel authority the rights of the 
owner in the site or soil over which the street 
exists. It does notown the soil. . .butit has 
the exclusive right to manage and control 
the surface of the soil and so much of the 
soil below and of the space above tbe sut- 
face asis necessary to enable it to adequate- 
ly maintain the street as a street." 
Numerous English authorities are referred 
to in this ruling at p:ge.646 of the report 
it is stated that :— : 


“The conclusion to be drawn from the 
English case-law is that what is vested in 
urban authorities under Statutes similar 
to the District Municipalities Act, is not 
the land over which the street is formed, 
but the street qua street and that the 
property in the street thus vestedin a 
Municipal Council is not general prop- 
erty or a species of property known to 
the Common Law, but a special property 
created by Statute and vested in a corpo- 
rate body for public purposes. ” 


(1) 25 M. 635; 12 M. I» J. 37. 
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At page 645 of the report there is a quo- 
tation from the judgment of Lord Herschell 
in which his Lordship says :— 

“It seems.to me: that.the vesting of the 

streets vests.in the urban authority such 
property and such property. only as «is 
necessary “for the control, protection and 
maintenance. of the street as a-highway for 
public use.” 
-- In accordance with this authority ` it 
appears to me that the street in question 
has. vested. in ‘the Municipal Committee 
of Multan and it only has power to: exer- 
cise tights „over itin order to maintain it 
as.a street and for the purposes of. public 
use ás such. HN LE" 

The learned District Judge has réferred to 
certain pages of Peacock's Law of Easement 
in British India which appear to me to 
bein point. The passage quoted from page 
234 of the Second Edition seems particularly 


, to be in point and it is as follows :— 


o“ In the case of an ordinary highway, 
although it may be of a varying and unequal 
width running between fences, one on each 
side, the right of passage or way, prima 
facie, extends to the whole space between 
the fences; and the public are entitled to 
the use -of the entire of it as the 
highway and are not confined to the part 
which may be metalled or kept in order for 
the more convenient use of carriages and 
'foot passengers." 2 
I fully agree with the learned District 
‘Judge ‘in his view that the Municipal 
Committeé cannot use a public street 
otherwise than as a public street, 
and that. it has no right to interfere 
with the enjoyment of the right of way 
by the public by letting out a portion of 
it to a particular individual for a private 


appealfails and is dismissed 
with costs. - 


W. C. A. Appeal dismissed: 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL OEDER No. 5 
xc 'OF 1922. 
. January 2,1923. — i 
Present :-—Justice Sir B. K. Mullick, Kr., 
. and Mr. Justice Kulwant Sahay. 
BISHUN PRASHAD PATHAE AND 
OTHERS—OBJECTORS—APPELLANTS 
: versus ` ; 
SASHI BHUSAN MISRA AND OTHERS— 
PETITIONERS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. 
AXXXIX,r.1—Temporary injunction, grant of. .. 
An ad interim injunction ought not to be given 
when permanent relief is not obtainable. 
Jital Singh v. Raja Kamaleswari Prosad, 
15 Ind. Cas, 614; 16 C. L. J. 555; 18 C. W. N. 12, 
referred to. : ‘ 2 ; : 


Appeal from an order of the Sub- 
ordinate Judge, Manbhum, dated the 28th 
November 1921. 


Messrs. S. M. Mullick and N. N: Sen, for 


the Appellants. 
Messrs. A. B. Mukhey and B. B. 
Mukherji, for the Respondents. - 
JUDGMENT. 


‘Mullick, J.—The plaintiffs brought a 
suit out-of which this appeal arises for a 
declaration of their paini taluk right to 
certain jungle alleging that the defendant 
No. 6 with alarge number of men was ready 
to cut the treesin the jungle. The defendants 
pleaded that the plaintiffs had no tight in 
the jungle and that they had no possession 
for 12 years. While the suit was pending 
the plaintiffs applied for an ad interim in- 
junction to restrain the defendant from 
cutting any trees, and on the 28th November 
1921 the Subordinate Judge passed an order 


restraining the defendants from disposing . 


of such trees as they might cut in reclaiming 
the land till the disposal of the suit. The 
Subordinate Judge’s. view was that the 
defendants were apparently entitled to 
cut trees for the purpose of reclamation 
and that, while it was not proper and reason- 
able to restrain them from cutting ary trees 
at'all, it would be right and prover to 
‘reatrain them from disposing of the 
trees that they might cut. : 
'The present appeal was lodged by the 
defendants on the ground that this is not 
a cage in' which there can be any biterim 
injunction. New, the general principle ap- 
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plicable to cases of this kind is that where a 
permanent injunction cannot be given, no 
prayer for a temporary injunction will be 
allowed, The learned. Vakil for the 'res- 
pondents urges that it is necessary that the 
status quo should be preserved and that the 
trees should not be allowed to go out of the 
hands of the defendants in the event of 
the plaintiffs succeeding in their present 
suit, but he forgets that the present suit . 
is only for declaration and that it will not 
give the plaintiffs any consequential relief 
so far as the trees are concerned. Upon 
the frame of the plaint it may be contended 
that the present suit does not lie; that is 
another matter which will be decided at the 
trial; but, so far as the justice of the case 
goes, I see no reason why the defendants 
who deny the plaintiffs’ title and claim 


“to be in possession, should be restrained 


from disposing of what they- claim to be 
their own property. The learned Vakil 
for the respondents attempted to distinguish 
the case of Jital Singh v. Raja Kamales- 
wari Prosad (i); in that case the interim 
prayer was to restrain a person who had 
obtained a decree from executing such 
decree while a suit was pending for a de- 
claration that the decree had been obtained 
without jurisdiction, and the principle that 
an ad interim injunction ought not to be 
given when permanent relief is not 
obtainable was affirmed; this principle is 
consistent with reason and in the present 
case, therefore, we should comply with it. 

The result is that the appeal is allowed 
with costs. 

Kulwant Sahay, J.—I agree. 


Appeal allowed, 


N, K. 


(i) r5 Ind. Cas, 614; 16 C. Ln. J. 355; 18 C, W. 
N, 12. i 
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ALLAHABAD HIGH COURT. 
Seconp Civi, APPEAL No. 302 OF 1921., 
; December 15, 1022. 
Present:—Mr. Justice Rafique and Mr. 
. Justice Piggott. : 
RAM.BHAROSE TIWARI—PLAINTIFF— 
| -. APPELLANT 
VEYSUS 
Pandit CHANDRA SHEKHAR DAT PAN- 
` DEY—-DEFENDANT—RESPONDENT. 
Contraci—Breachof promise—Cause of action. 


If there is a contract binding upon the co-sharers 
of a village, by the terms of which one of them 
is not to sell any share in the village to'a stranger 
without offering the other'co-sharers au opportunity 
of purchasing at the same price and a co-sharer 
does .in fact sell a share in the village to 
a strangerin contravention of the terms of that 
contract, the circumstance that the period for 
which the contract was to run, came to an end 
before another co-sharer could institute a suit 
to enforce his right, will not deprive the latter 
of his right to Pk kaw the suit upon the cause of 
action which had already arisen, [p. 295, col. 2.] 


Second appeal against.a decree of 
the Subordinate Judge, Basti, dated the 
27th October 1920. 


Mr. N. C. Vatsh, for the Appellant. 
Mr. Guizari Lal, for the Respondent. 


. JUDGMENT.—This was a suit for pre- 
emption on the basis of a deed, bearing 
date the 12th April 1919, by which the 
defendants, second party, conveyed a share 
in village Ambehari to the first defendant, 
who is a relation of theirs by marriage. "The 
deed, on the face of it, is a shankalap, or gift 
in favour of a Brahman, made from motives 
of gratitude and piety. ‘The plaintiff, 
however, who is a co-sharer in the same 
village, came into Court alleging that the 
deed of gift was a meré cover for a contract 
of sale, which had really been carried out 
by the payment of consideration amounting 
to Rs. 200 on the part of the first defendant 
to the defendants, second party. In reply, 
this allegation was denied and both sets 

of defendants contended that the transac- 
' tion was a transfer by way of gift, as it 
purports to be in the document by which 
it was effected. They also denied that the 
pleintiff had any right of pre-emption. 
The First Court found on the evidence that 
there had really been a sale for a sum of 
Rs. 200 and held that the plaintif was 
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entitled to pre-empt, Both “points were 
raised in appeal; but the lower Appellate 


: Court contented itself with recording:a finde 


ing that it was.not proved that the plaintiff 
had a right of pre-emption under any custom 
prevailing in the village. The second appeal 
before us is by the plaintiff and his main 
contention, the only one which has been 
pressed upon us in argument, is that he 
has a tight of pre-emption under the terms 
of the wajib-ul-arz of 1885, independently 
altogether of the question whether this is a 
record of contract or of custom. The suit 
as brought purported to be based on the 
conditions of the wajib-ul-arz and the custom 
of the village. We think it was open to 
the plaintiff to rely on the wajib-ul-arz, and 
we find that this argument was pressed 
in the lower Appellate Court. The learned 
District Judge remarks that it was admitted 
before him that the deed ‘of transfer in 
suit was executed during the pendency 


‘of thé Settlement at which the wajib-ul-arz 


was prepared, on the strength of which the 
plaintif claims a right to pre-empt. He 
thinks, however, that the fact that the suit 
was instituted after the period of the Settle- 
ment had expired would prevent the plaintiff 
from claiming any right based upon the 
contract, if it be a contract recorded in this 
document. Obviously, if there was a con- 
tract binding on the plaintiff and on the 
vendor defendants by the terms of which 
the latter were not to sell any share in the 
village to a stranger without offering the 
plaintiff an opportunity of purchasing at 
the same price, and they did in fact sell a 
share in the village to a stranger in contra- 
vention of the terms of that contract, the 
circumstance that the period fer which 
the contract was to run, came to an end. 
before the plaintiff could institute a suit 
to enforce his right, would not deprive the 
plaintiff of his right to maintain a suit upon 
a cause of action which had already arisen, 
We should not have been. prepared to affirm 
the decision of the lower Appellate Court 
on the grounds on which it proceeds. 
On a perusal of the judgments of the Coutts 
helow, however, we were greatly impressed 
with the contention in favour of the defend. 
ant that the transfer in question was a gift 
pure and simple, As the lower Appellate 
Court has not seen fit to examine the cvi. 
»dence on this point, and as we think ikerpe- 
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dient that a suit of this nature should be 
concluded.as sóon as possible, we have our- 
sélveslooked into the very scanty evidence 
on the point. We think it sufficient to say 
that we ‘are wholly dissatisfied with the 
mannér in which the learned Munsif criticis- 
ed and appraised that evidence. ‘The deed 
` upon which the suit is based is, on the face 
of it, a deed of gift pure and simple and 
the motive fo: making such a gift was net 
lacking. The learned Munsif thinks it 
practically impossible that the defendants, 
second party, should have made such a 
gift, because their witnesses said that the 


property gifted: was worth a thousand ` 


rupees or more. He has, however, practically 
accepted the evidence of the witnesses for 
the' plaintiff, who say that the property 
was only. worth Rs. 200. The plaintiff 
cannot have it both ways. He' is not en- 
titled to contend that the property mvo'ved 
in this transícr is. so valuable es to make 
' it grossly improbable that the defendants, 
second party, should have made a gift of it, 
and, at the same time, to claim that it is 
‘worth only Rs. 200 and was in fact trans- 
ferred’ for its full market-value. In our 
. opinion the transaction should have been 
. upheld, upon the finding that the transfer 
in question’ was a gift pure and simpe 
not subject to any right of pre-emption. 
For these reasons we dismiss this appeal. 
N. E. ; Appeal dismissed. 


D BOMBAY HIGH COURT. 
'- ORIGINAL CIVIL JURISDICTION SIT 
: No. 4810 OF 1921. 
| November 13, 1922. 
` Present:-—Mr. Justice Shah, 
CTIRTHDAS GHANSHAMDAS BAJAJ 
noe ‘PLAINTIFFS 
versus 
‘SADHUSINGH UDHASINGH 
> a na DNE. 
egistration Aci V 1 of 1908), s. 1 om 
: Agreement ‘to effect amerga Aprerinets ang 
C. Gharge-Regisiration. ^. 7 5 
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An agreement to merely ‘effect a mortgage is: 
admissible in evidence without registration, bu~’ 
if it is relied on as justifying a declaration to a 
charge as distinguished from a mortgage, it ceases 
to be a document, merely creating a right to 
obtain another document but becomes in effect 
a document operating to create a charge in future, 
when the declaration sought is made, and requires’ 
registration to render it ddmissible in evidence. 

Bengal Banking Corporation v, Mackertich, 10 
C. 315; 8 Ind. Jur. 436; 5 Ind. Dec. (N. $.) 211; 
followed. 


Mr. Setalvad, for the Plaintiffs. . 
‘ JUDGMENT.—This suit has béen heard: 
ex parte as a short cause. ` d 
“As I felt some difficulty in granting.reliefs 
(b) and (c) claimed in the plaint, I heard 
further’ arguments both on the ‘question: 
of jurisdiction’ and as to the effect of the 
agreement of December 1o, 1918; to execute 
a mortgage. .. . . . f b 
"As regards the question of jurisdiction, 
Ido not feel “any difficulty now. I have 
: dealt with this question in the judgment 
delivered in Jasraj v. Akubai, Original 
Civil Jurisdiction Suit No. 2839 of 1922, 
decided by Shah, J,, on November 13,1922. 


As regards the agreement, I am satisfied 
that it cannot be used for the purpose of 
holding that there is a charge on the prop- 
erty mentioned therein. As an agreement 
to effect a mortgage it would be admissible 
in evidence; but if it is relied upon as justi- 
fyinga declaration as to charge as distin- 
guished froni a mortgage, it seems to me that 
it ceases to be a document merely creating 
a right to obtain another document, but 
becomes in effect a document operating 
to create a charge in future ‘when the declara- 
tion sought is made.’ 

I have considered the argument urged 
by Mr. Setalvad that the document does 
not operate to create a charge; but that 

«the charge is the result of such an agree- 
ment by operation of law. I am unable 
to accept the contention. If that is the 

. effect of the document it operates to create 
such an interest, and would require to be 
registered. I need not deal with this ques- 
tion at any length. "Theratio decidend: in 
Bengal Banking Corporation v. Mackertich 
(I) appears to me to afford a: complete 


(1) 10 C. 315; 8 Ind, Jur. 436; 5 Ind, Dec. (N. s.) 
221. "E 
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answer to the plaintiffs contention on 
this point. l . 

I am, therefore, unable to allow any 
relief to the plaintiffs except the personal 
rélief claimed’ in prayer (a) interest .on 
judgment at '6 per cent. per annum. M. 

here will be a decree in the plaintiffs’ 
favour in terms of prayer (a) in the plaint: 
the plaintiffs will not get the costs of the 
further hearing on November 9. 

W.C. A. Order accordingly. 


MADRAS HIGH COURT. | 
Crry Crvm Court APPEALS Nos. 29, 30, 33 
AND 34 OF 1921. > 
January Io, 1923. 

Present:—Sir Walter Schwabe, Kt., . 
Chief Justice, and Mr. Justice Wallace. 
`P, BABA SAH AND ANOTHER—DEFENDAWT 

No. 4—AÀPPELLANT ` 
i : ^ Versus . 

Hajee MOHAMED AKBAR SAHIB 
. AND OTHERS PLAINTIFFS AND DEFEND- 

PING ANTS—RESPONDENTS, 

Specific Relief Act (I of 1877),.s. 27 —Specific 
performance— Constructive notice, doctrine of, appli- 
cability of—-Third person’ in possession—Duty of 
purchaser to make enquiry. ; 

Defendant purchased a piece of land knowing that 
the superstructure on the land belonged to another 
person than his vendor. He made no inquiryasto 
the nature of that person's possession or that of 
-his sub-tenants who were actually in occupation 

“under him, and it ultimately appeared that there 
' was a prior contract tosellin favour of that person. 
' In a suit: by the latter for specific performance of 
“the ‘agreement to sell in his favour: 
. Held, that defendant must be-taken in law 
to have had constructive notice of the prior agree- 
ment to sell and of all the equities in favour of 
the plaintiff, since he had wilfully abstained from 
or grossly neglected to make an inquity which would 
have informed him of the prior agreement and he 
was, therefore, not entitled to resist plaintiff’s 
' suit--for specific performance...’ [p. 299, col. 1.] 


The general principle of constructive notice in - 


“such cases as the above is that notice of the occu- 
pation of the properties purchased by a person other 
than the vendor which indicates that the vendor 
is nót entitled to present possession, at once puts 
the purchaser on inquiry as to the interest that 

- occupier: holds in the property. Where nothing 
more is known to the purchaser, or would beknown 
'to.him, on reasonable enquiry, than the fact that 

' coxtain ‘tenants are in occupation under a tenant 
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"tight, he i$ not affected with notice of more than 


. the facts asto those tenants' rights. [p. 298, col. 2.] 
But when, beyond this, the purchaser is directly 
informed and, therefore, knows of the occupation 
_of the property: by another whether by himself 
or by his sub-tenants he is equally put upon'notice 
to inquire into the interest of that other. THe 
“absence of. such inquiry will fasten the purchaser 
-with all. the equities- which the occupier’ holds 
‘against. the purchaser’s vendor. [p. 298, col. 2; 
p. 299, col. 1.] a ay Ger D ; 
. Daniels v. Davison, : (1809): x6 Ves. (Jun) 240; 
.33 E. R.:978;10 R. R.'171, Hunt v.” Luck, 
(1901) 't-Ch. 45; 70 L. J. Ch. 30; 83 L. T. 479; ' 
49 S. R, 155; 17 T, L. R. 3 and Faki Ibrahim v. 
Fahi Gulam Mohidin, 60 Ind. Cas, 986; 45 B. 


^ ' gro: 23 Bom. L. R. 335, followed. 


Appeals against the decrees of the Court 
ofthe City Civil Judge; Madras, in 0. S. 
-Nos.'132, 285, 132 and 284 of r920.' 

"Mr. S. T. Srinivasa Gopalachariar, for 
the . Appellant (Defendant No. 4.)—' The 
plaintiff is not entitled to specific per- 
formance agairist the 4th defendant who 
is bona fide purchaser for value.. `. 
` . Section 27 of the Specific Relief Act lays 
‘down the law as to the persons against 
whom alone specific -performance ‘can be 
granted. The 4th defendant comes within 
the exception in clause (b) to section 27, 
namely, that in favour of a person who 
had paid money in good faith without 
notice of the original contract. There 
is no suggestion or finding that the 4th 
defendant had actual notice.“ The only 
question, therefore, is whether he had in 
law constructive notice. ` 

Notice is defined in section 3 of the Trans- 
fer of Property Act. There is no question 
of wilful abstention from enquiry which 
‘ought to have’ been made or gtoss negli-. 
gence. Admittedly, the actual occupa- 
“tion was with tenants, and that was a fact 
‘within the appellant’s knowledge. The 
inquiry would have served no purpose. 
The tenants could not be expected to give 
information regarding their  landlord's 
contract., ^ .- ee Or are wa dtes 

“The case in Daniels v. Davison (1) relied 
-on-by the lower Court is an extreme view 
of the law, ps eee NU Mea o 
“That cannot be extended to cases of 
-this-kind,.where the person who-claims the 
“benefit ‘of the original contract. is not the 


fete gl 


` (1) (1809) 16 Ves. (Jun) 249: 33 E. R., 9785 
10 Re Ry 171. y 
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person in actualoccupation.. Vide Barnhart his vendors, (e.g, - whether they were.re- 


v. Greenshields (2), Hunt v. 
affirmed Hunt v. Luck (4). 

If Daniels v. Daviscn (x) is to be applied 
to India it must be so applied as interpreted 
and circumscribed by Barnhart v. Green- 
shields (2). See also Dart’s Vendors and 
Purchasers, r4th Edition, pages 548, 762; 
Sudgen’s Vendors and Purchasers, Sixth 
Edition, Vol. II, p. 975. 

Messrs. T. Ethiraja Mudatiar, Muhammad 
Ibrahim Sahib and C. Venbatasubbaramiah, 
for the Plaintiff-Respondent.—I submit the 
appellant must be held to have had 
constructive notice. The position is 
rendered clear by Illustration (3) to section 
27 of the Specific Relief Act and Illustration 
(A) to section 3 of the Transfer of Prcperty 
Act. The cases in Knight v. Bowyer (5) 
.and Bailey v. Richardson (6) and Faki 
Ibrahim v. Faki Gulam: Mohidin (7) 
support my contention fully. ` 

JUD '—The substantive’ point 
for decision in City: Civil Court 
Appeal No. 29 of 1921 is, whether 
on the date of his purchase under 
Exhibit IV appellant (4th defendant) had 
noticé. of the prior agree ent by first 
defendant to sell the same property to the 
plaintiff, Plaintiff owns the superstructure 
on the land bought by appellant under 
Exhibit IV from defendants Nos. 2 and 3, 
who in their turn had bought under Exhibit 
III from first defendant.. It is not disputed 
that plaintiff held an agreement prior to 
both Exhibite III and IV from first de- 
ferdarit to sell the land to him. 

2. . Appellant admitted in evidence that 
at the time ofhis purchase, he learnt from 
Exhibit III that the superstructure be- 
longed to plaintiff, and-that he made no 
enquiry of plaintiff under. what right he 
occupied the land. It appears that he 
made no enquiries whatever, either from 


gi (185) 9 Moo. P. C. ir 14 E. R. 204) 105 


“Gr oor) I Ch. 45; ird T bas 30; 83 L. T. 
479;149 W. R. 155; 17 T. L. R 


Luck (3), 


4 (pon) 1 Ch. 428; 7 = hr 239; 86 
L. T. 50 W. R. 291; 18 T. LE 265. 
(5) - EES 2 De G. & J. 421; 27 L. J. Ch. 520; 


4 Jur. (N. 8.) 569i 6M; R. 565; 31 L. T. (o. S.) 287; 
x19 R. R. 184; 44 E. R. 1052. 
et) (1852) 9 ‘Hare 734; 68 E. R. 711; 80. R. R. 


NON .6o Ind, ‚Cas. 986; 45 B. gio; 9 3om. L. 
R. 335. De . 


-direct information, 


ceiving the ground rent from anyone), or 
from fitst defendant their vendor, ox from 
plaintiff, or from the sub-tenants actually 
in occupation of the superstructure under 
plaintiff. Such utter absence of reasonable 
enquiry is either wilful or grossly 
negligent. 

3. The general principle of consrtuctive 
notice in such a case is that notice of 
occupation (of the property purchased) by 
a person other than the vendor, which in- 
dicates that the vendoris not entitled to 
present possession, at once puts the pur- 
chaser.on enquiry as to the interest that 
occupier holds in the property. The usual 
case is where the property is physically 
occupied by tenants, and then the pur- 
chaser is, by that occupation itseif which 
puts hum on enquiry, in law affected with 
notice of the interest which these tenants 
have in the property. He is by their 
occupation not affected with notice of more 
than the terms on which they hold, including 
amy agreement collateral to their leases, 
but he is not bound to enquire, nor are 
they bound to answer to whom they 
pay rent, so that the purchaser is not in 
such a case affected with notice of the 
tenant's lessor's title or rights. ‘This 
is the general principle laid down in a series 
of English cases.from Daniels v. Davíson(x) 
onwards, succinctly dealt with in Hunt 
v. Luck (3). The principle has been em- 
bodied in India in section 27 of the Specific 
Relief Act and section 3 of the Transfer 
of Property Act. 

4. So that, where nothing more is known 
to the purchaser, or would be known to him 
on reasonable enquiry, than the fact that 
certain tenants are in occupation under.a 
tenant right, he is not affected with notice 
of more than the facts as to those tenants' 


‘rights. But when, beyond this, the pur- 


chaser is directly informed and, therefore, 
knows of the occupation of the property 
by another whether by himself: or by his 
süb-tenants, he is equally put upon netice 


.to enquire into the interest.of that other. 


This is no extension of the principle above- 
mentioned, but a mere application of it. 
It makes no diffcrence in principle whether 
the occupation by another is brought to 
his netice by physical occupation or ‘by 
, Where, then, the; pur- 


Vol. 73] 
JHABBU 7. BATUL. 


chaser is definitely informed that another 
is in occupation of the property whether 
himself directly of through sub-tenants 
does not matter, he is at once put on enquity 
as to the nature of the interest of that 
other in the property. This application 
of the general principle is clearly set out 
in Huni.v. Luck (3) quoted above, and has 
been followed in India in the case reported 
as Fakı I bra hum v. Fakı Gulam Moludin (7). 
The absence of such enquiry will fasten the 

, purchaser with all the equities which the 
occupier holds against the purchaser's ven- 
der, 


5. Now,in the present case, appellant 
knew, and apparently knew nothing more 
than, that plaintiff was the ownei of the 
superstructure, and appellant does not 
say whether he knew that plaintiff was not 
occupying it himself. With such know- 
ledge it was incumbent on him to enquire 
into the nature of the interest held by 
plaintiff, and, if he wilfully abstained, 
as he did, from making any enquiry, of 
was grossly negligent, as he was, in making 
enquity, he will be, in law, affected with 
notice of any fact which he would have come 
to know had he made such enquiry. Such 
an enquiry would have told him that plaint- 
if wasa tenant under first defendart, and 
would also,as scon as he enquired the 
period of plaintiff's interest in the land, 7.e., 
-the period of the tenancy, as he was also 
bound to do, have infotmed him that the 
tenancy was to come to an end as soon as 
first defendant executed and registered the 
deed of sale of the land which he had agreed 
tosell to plaintiff. We must, therefore, 
hold that appellant wilfvlly abstained from, 
or grossly neglected to make, an enquiry 
which would have informed him of the 
prior agreement by first defendant to sell 
the land to plaintiff which precluded first 
defendant from selling it to his (appellant's) 
vendors and that appellant had in law 
constructive notice of thatfact. Plaintiff 
is entitled then and has an equity, to repel 
the claim of the appellant, who made no 
enquiry as'to the mature of his possession. 
Where appellant made no enquity at all, 
he is taken to have had constructive notice 
of aH the equities in favour of plaint- 
iff. The fact that his immediate "vendor 
was not first- defendant, but purchasers from 
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first defendant, does not affect this question 
of notice. E m 

6. Appellant, then, though possibly a 
purchaser in good faith was a purchaser: 
with notice of the contract to sell of which 
plaintif now seeks specific performance 
and cannot, therefore, (vide section 27, 
Specific’ Relief Act) resist the plaintiff's 
stit. i ie em Ce te 
7. We, therefore, agree with the lower , 
Court's decision, though the Tensons given 
by it ate hardly adequate. Tt follows that 
this appeal must be dismissed and we dis- 
miss it with costs to plaintiff and half costs ' 
to first defendant, payable by appellant, 
The defendants Nos. 1to 4 will within one 
month from to-day execute the conveyance 
directed by the decree of the lower Court 
regatding the land in scheditle A, and on 
execution thereof the Rs. 1,000 now in 
deposit in the lower Court will be paid eut 
to 4th defendant. 

' C. C. A. Nos. 30, 33 AND 34 OF Igar. 

C. C. C. App. No. 30 of 1921 follcws 
No. 29 of 1921 and 1s dismissed with costs 
(excluding Vakil’s fee). C. C. C. App. 
Nos. 33 and 34 of I921 afe-not pressed 
befete us and are dismissed with costs 
to ath defendant and half costs to first dè- 
fendant (in C. C. C. App. No. 33 of 1927) 
payable by appelant. (One Vakil’s fee 
fot both). : 


V. N. V. Appeals dismissed. 


we av on em aw 


ALLAHABAD HIGH COURT. 
SECOND “CIVIL APPEAL No, 1496 OF 1ger. 
ovember 14, 1922. 
Present:~-Mr. Justice Piggott, Mr. Justice 
Walsh and Mr. Justice Lindsay. 
JHABBU AND ANOTHER—PLAINTIEES-— 
APPELLANTS 
versus 
Musammai BATUL AND OTHERS— 
DEFENDANTS —RESTONDEN’S, 

Agra Tenancy Act (II of 1901), s. 146, clauses 
first and second—Wrongful .. distraint—Damages, 
sult for—Cause of action. po aise 
i 
| 
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: Tie cause óf'actión for:a suit`for damages: in 
respect of a wrongful restraint under the first 
clause of section. 146 of the Agra Tenancy Act 
takes its origin from the day on which the distraint 
comes to an-end and the suit may be lawiully 
instituted. within the prescribed limitation: period 
- of three months. calculated -from the said: date. 
"[p. 302, col Y] .- : . 
^ Dalip ,Upadhia v. Gauridat Upadhia, 2 Leg. 
Rein. 61, relied on. : . : . 
Obiter.— Where'the cause of action for & suit for 
damages urider the second clause of section 146 
of the Agra Tenancy Act is the loss, damage or 
destruction to próperty, it is to the date of such 
‘Joss, damage or destruction that the Court must 
ook’ ‘whet compüting the «prescribed. period of 
"limitation. (p. 301. col. 2.] ; - ; 
'* Dambar E v. Balwant Singh, 10 Ind, Cas. 
502; 8 A. L: J. 503, relied on. ca. : 
Second appeal from a decision of tke 
District. Judge, Moradabad, dated the 
goth May 1921. ] l 
Mr. P. L. Banerji, for the, Appellants. 
Mr. Raza Ali, for the Respondents. 


JUDGMENT.—The suit out of which 
this appeal arises was under section 146 
. of the U. P. Tenancy. Act, II. of 1907. 
As it has been disposed of upon a 
q&éstion of limitation and this is the only 
question before us to-day for determinetiori, 
we have to look narrowly at the frame of 
the plaint in order to see whether, on the 
allegations therein made, the plaintiffs were 
or Were not'seeking their remedy within 
the period prescribed by law. What the 
plairtiffs say is that they were lessees of 
one village and the defendants lessees of 
another, and there was bad blood between 
them because the plaintiffs had succeeded 
in securing a lease which the defendant 
were coveting. The plaintiffs had ctt and 
stacked, from the land within the purview 
of their lease, alarge quantity of thatching 
grass Which thev hoped, to sell at e sub- 
stantial profit. The defendants, it is alleged, 
wrongfully and maliciously levied a distraint 
under colour of the provision of Chapter IX, 
of the Tenancy Act, upon this grass of the 
plaistiffs.. The immediate result oi this 
was that the plaintifts missed their market 
and. were unable to sell fheir grass, while 
the defendants were disposing cf theirs, 
' Yn the meantime, the tainy season began 


4 


and the land upon which the plaintiffs’ . 


stacks Were standing was flooded. The 
-plaintifts brought 2 suit to contest the dis- 
. traint <and finally ‘succeeded im obtaining 
an order from the Court:setting. then dis- 
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traint aside. When,however,they bécame: 
entitled to re-enter into possession of their 
own grass the stacks had been so damaged 
by rain and flood as to'be utterly worthless. 
Therefore, the plaintiffs claimed the full 
value of the stacks, as the correct measure 
of damages for the wrong done to them 
by the defendants in wrongfully distraining 
the same.’ As regards dates, we may note 
that the distraint was levied on the 15th of 
May 1919. The suit under section 142 of 
the Tenancy Act, to contest the distraint, 
was promptly instituted, but was not termi- 
nated by the Court’s order releasing the 
grass until the 16th of September 1910, 
The present suit for damages was instituted 
on the 12th of December 1919. "The Assis- 
tant Collector examined the parties and 
fixed various issues, the first of which was 
an isste of limitation. He took evidence 
tendered by both parties. We have thought 
it worth while to look at the statements 
of the parties and the evidence produced 
by them, and, having examined the record 
in order to make it perfectly clear to our 
minds what the parties were really fighting 
about in the Trial Court, it seems to us 
even clearer than it would have been upon 
a mere'examination of the plaint, that the 
essentia] cause of action put forward and 
rhed upon by the plaintiffs was the wrong- 
ful nature of the distraint, The Assistant 
Collector, however, treated the suit as one 
falling wholly and solely within the pur- 
view of the second clause to’ section 146 
of the Tenancy Act. Following the decision 
of this Court in the case of Dambar Singh 
v. Balwant Singh (xy he held that it was 
barred by limitation. The plaintiffs ap. 
pealed to the District Court. In their 
Memorandum of Appeal they undoubtedly 
took the point that the finding against the 
plaintiffs on the question of limitation is 
contrary to law and, further, that their cause 
of action accrued to them on the r6th of Sep- 
tember 1919, that is, on the date on which 
the distraint terminated under the’ orders 
of the Court, and not previously. They 
did not, however, take in plain’ terms the 
plea, which, in out opinion, they should have 
done, namely, that thé suit as brought 
was in its essence one falling under the 


D (2) 10 Ind. Cas. 502; 8 A. Lr J. 563. . 
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first, and not under the second, clause. of 
section 146 aforesaid. “The District Judge, 
dealing with the matter.on the same lines 
which had been followed by the Court of 
first instance, affirmed the decision of that 
Court and dismissed the appeal. 
à second appeal to this Court and we may 
make' the same comment regarding .the 
drafting of the Memorandum of Appeal 
tothis Court. We have before us, however, 
the referring order of the learned Judges 
before whom the appeal was first argued, 
and that order makes it clear-enough that 
the case for the plaintiffs-appellants was 
presented to that Bench ina two-fold form. 
First, it was contended that, treating 
the suit as one under the second clause of 
section 146 of the Tenancy Act, it was never- 
theless within limitation under serial No.'6 
of the 4th Schedule to the said Act, because 
the right to bring this suit did not accrue 
to the plaintiffs before the 16th of September 
1419. i EMT ; 
Secondly, it was contended that, even 
if this first plea be-repelled by the Court, 
the suit being essentially based. upon the 
allegation that the distraint levied by. the 


defendants was a wrongful distraint, it was. 


a suit upon a continuing wrong; within 
the meaning of section 23 of the. Indian 
limitation Act,- IX of 1908. ‘hat 
wrong being the distraint maliciously levied 
by the defendants, had continued until 
the distraint was-brought to an end under 
the orders of the Court. "Therefore, from 
this point of view the plaintiffs’. suit was 
rightly brought within thtee months of 
the 16th of September 1919 the date.on 
: which the distraint came-to an end. | 
We now turn to examine the first two 
clauses of section 146 of Local Act No. IT of 
IQOI. In so far as these clauses are applic- 
able to the facts of the present suit, the first 
clause gives a right to institute a suit.for 
compensation against the distrainer, if any 
person under colour of this Act distrains 
any property otherwise than according 
to the provisions of this Act. The claim 
must be for compensation.for any injury 
which the plaintiff has thereby sustained; 
that is to say, has sustained in consequence 
of this distraint wrongfully made under 
colour of the: provisions of the Tenancy 


Act, The second clause gives the owner . 
of: distrained" property" a ‘right -of “action. - 


There was, 


` 8ot-. 
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for damages, independent altogether of the, 
question whether the distraint was or was 
not lawful and proper. The cause of action 
for a suit under this clause is the distrainer’s 
not having taken proper. precautions ior, 
the preservation of the diatrained. property . 
and consequent loss, damage or destruction 
of the same. What was laid down in Dam-. 
bar Singh v. Balwant Singh (1) was, in effect; 
that the cause of action for a suit urider. 
this clause is the loss, damage or destruction 
to, the praperty and that, consequently} 
itis to the date of such loss, daniage'or des. 
truction that the Court must look when. 
computing the prescribed period of limita-. 
tion whichis three months from the date ori 
which the right to sue accrued.. The words 
above quoted from the Fourth Schedule'to 
the Local Tenancy Act are purposely.general 
in their effect because they have to cover. 
the three different kinds of suits provided 
for by section 146 of the Act. . As. applied 
to the second clause, however, their'effect 
seems to us to have. been rightly státed 


'in the case of Dambar Singh v. Balwant 


Singh (1). Here the plaintiffs, on their own 
admission, knew in the month of July that 
their stacks of grass had been practically 
ruined by rain and flood. They had a right 
to bring their suit on the basis of this des- 
truction, independently altogether of the 
question whether the distraint levied upon 
them was lawful or the reverse;-but they 
were. bound to bring this.suit within "three 
months of the date, of the destruction of 
their property in consequence of the negli- 
gence of the defendants. In so far, therefore 
as the. Courts below have acted upon this 
principle of law,. we think their decisions 
were correct. ' 2E 

Coming, however, to what we have stated 
as the alternative argument: put. forward 
im support of: this ‘appeal, wefeel satisfied 
that it is in suDstance'sotind, and ought to 
prevail. We répedt that ‘the suit was, imour 
opinion, essentially based-upon. the -allega- 
tion that the distraint levied' by thé'defend- 
ants was a wrongful'and malicious'acf done | 
under colour of the provisions of the:‘Téenaney 2 
Act... The.wrong inflicted.by. an unlawful. 
distraint ‘continues and'is renewed, évbiy ` 
day that the distrairt lasts, tlielawtulowner ^ 


from. making (use, of. it or exéreising any! 
right of ownership over it. In effect; thëtes” 


‘of the property being thereby -restrained 
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fore, as was suggested loug ago in the deci- 
sion of the Board of Revenue qucted in 
the referring order, Dalip Upadhia v. 
Gauridat Upadhia (2), the cause of action 
.. for a sait for damages in respect of a wrong- 
ful distraint, takes its origin from the day 
on which the distraint came to an end, and 
may be lawfully instituted within the pres- 
cribed limitation period of three months 
culculated from the said date. This suit was, 
therefore, in our opinion, within time. We 
have commented upon the imperfect nature 
of the pleadings set up by the plaintiff, but 
wedo not wish to penalise them further 
than by directing the costs here and hitherto, 
including in this Court fees on the higher 
scale, to be costs in the cause. We set 
' aside the decrees of both the Courts below 
" and send the case back to the Court of first 
instance to be tricd according to law, with 
reference to the finding which we have 
recorded on the limitation question. 


N. K. Case remanded. 
(2) xr Leg. Rem, 61, 


LAHORE HIGH COURT. 
First CIVIL APPEAL NO. 26017 OF 1919. 
B March 8, 1923. 
Present :—-Mr. Justice Broadway and Mt. 
, | Justice Harrison. 
` MURLI DHAR AND OTHERS-— PLAINTIFFS 
—APPELLANTS 
versus 
SULTAN SINGH AND ANOTHER— DEFEND- 
4 ANTS— RESPONDENTS. i 
Civil Procedure Code (Act V of 1908), s. 92— 
“ Inierest,” what .is—Tvust for benefit of widows 
and orphans of Khattis—Khatris, whether znterested. 
im trust. 
| Itis wholly impossible to define with ary degree 
of accuracy what exactly constitutes an “interest” 
as contemplated in section 92 of the Civil F-ocedure 
Code. There is no doubt, however, that the 
interest contemplated by that section need not be 
a direct interest, in the sense that only a beneficiary 
‘can institute a suit, but it must be areal, sub- 
stantial and existing interest. [p. 303, ccl. 2.] 
_ Ramachandra Iyer wv. Parameswaran Munbu, 
5o Ind. Cas. 693) 42-M. 360; 36 M. L. J. 396; 25 
“M. L. T. 304; 9 L. W.. 492) (019) M. W. N. 370, 
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. Ganapati Ayyan v. Savithvi Ammal, 21M. 10; 
7 Ind. Dec. (N. S:) 364, Manohar Ganesh Tambekar 
v. Lakhmiram. Govindram, 12 B. 247; 12 Ind. Jur. 
387; 6 Ind. Dec. (N. 8) 650, Garuda Sanyasayya 
v. ANerella Muthemma,.48 Ind. Cas 740; 35 M. L. 
J. 66r; 9 L. W, 1; 25 M. L. T. 86, Gopala Krishnier 
v. Ganapathy Aiyar, 58 Ind. Cas, 124; (1920) M. 
W. N. 478; 12 L. W. 772 and Puran Atal v. 
Darshan Das, x4 Ind. Cas. 698; 9 A. L. J. 709; 34 
A. 468, referred to. ae 


Where a trust is created for the benefit of the 
widows and orphans of the Khatris of a particular 
locality, the male members of the Khatri com- 
munity of that locality have a sufficient interest 
in the trust to enable them to bring a suit under 
section 92 of the Civil Procedure Code for the 
enforcement of the trust. [p. 303, col. 2.] 

First appeal froma decree of tbe District 
Judge, Delhi, dated the z8th November 


1919. 


Pandit Skee Narain, R. B., and Lala 
Sardhe Ram, tor the Appellants. 

Bakhshi Tek Chand and Lala 
Das, R. B., for the Respondents. 


JUDGMENT.—One Batkishan Das died 
on the 21st January 1907. Oa the 18th 
January 1907 he had executed a Will, 
Baldeo Parshad of Bareilly and Lala Sultan 
Singh of Delhi being appointed executor’s 
therein. Under the terms of the Will the exe- 
cutors were to invest a sum of Rs. 5,000 tte 
income of which was to'go to the testator's 
widow fot whose benefit a house was also 
to be purchased at a maximum cost cf 
Rs. 3,000. Certain other directions for the 
benefit of the said widow were also given. 
A certain specified house was to be used for 
purposes of the Inderprasth Hindu Kanya 
Sikhshela School for girls at Delhi and a 
bequest of Rs. 1,000 was also made to that 
institution. "This school was to be housed in 


Badan 


‘that particular building until such time 


as the funds of the institution enabled it 
to purchase suitable accommodation, when, 
o. the happening of that event, the said 
house was to be mode a Dharamsala to 
perpetuate the memory of the testator's 
fatuer. 

After the payment of aebts the residue 
of the estate was to be utiliscd for the 
support and ‘maintenance of orphans of 
the Khatri caste and Surat Brahmans. 

On the demise of the testatof's widow 
such property allotted to het es she had not 


alienatea of appointed was-to be sold by 


` 


a 


7 
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the executors in order to starta funa for 
the support of Khatri widows. ` Probate 
of this Will was duly taken out by the eze- 
cutors .n 1907 and the testator’s widow died 
a few years later. Qu the 39th April, 1919 
Lala Murli Dhar and six other persons 
living in Delhi, Khatris by caste, instituted 
- suit against Lala Sultan Singh and Baldeo 

arshad as trustees, having obtained the 
Meu sanction under section 92 of the 
Civil Procedure Code. In the plaint it was 
alleged that the girl's school had long been 
able to acquire proper accomodation for 
itself and that the defendants, as trustees, 
were neglecting their duty and had failea 
either to establish a Dharamsala in the said 
‘house or under the later clauses of 
the Will to atrange for the suppottof Khatri 
atphansand widows. ‘They, therefore, pray- 
ed that the trustees be removed, other 
truste:s appointed in theit place, and the 


trust property administered, a scheme fot 


the mauageme:tofthe propetty being drawn 
‘up. The suit was contested on various 
grounds it being alleged that the sanction 
under section Q2 of "the. Civil Procedure 
Code was bad inlaw; thet no trust had 
been created by the Will, that the defen- 
dauts were still executors and not trustees; 
and that the funds of the girl's school were 


mot yet sufficient: for the acquisition of 
‘the necessary buildings and that the debts 
of the testator kad swamped the estate. 


leaving no fesidue. It was alleged that the 
plaintifis had no intetest in. any trust or 
“trusts that may have been contemplated 
by the testatot ‘and that, therefore, the 
suit should be dismissed. The. Trial Court 
framed vatious issues and at a preliminary 
hearing upon the legal issues dismissed 
the suit on the ground that the plaintiffs 
had not such an int.test as is ‘contemplated 
in section 92 of the Civil Procedute Code. 
They have. thereupon come up. to this 
Court in. apppeal through. Mr. Sheo Narain 
who has coutended that, -inasmuch as the 
plaintiffs were residents in the: mohalla 


in which the house is situate, they have- 


an interest: such as 1s contemplated by 
section 92.0f the Civil Procedure Code, and 
that they were entitled to represent. the 
community, and that even if the strictest 
proof laid down iu any authority be follow- 
ed, their interests qua Hindus, Khatris and 
ftesidente of the .onohalla.ate substantial and . 
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existing and not sanake or remote. 
As against this it.has been argued that, 
so fat as the trust in favour of the widows 
and ofphans is concerned,. the persons 
having a direct interest ate such’ widows 
and orphans and inasmuch as no such 
person has been impleaded, the present 
plaintiff's suit does not lie, We find, however, 
that.the Khatri commuzity of this mohalia 
are "nost certainly interested in the main- 
tenance of their widows ana orphans, 
and, even more so, in the establishment 
of the Dharamsala which is contemplated in 
the Will;for whether of no itis more usual 
to have a temple of a kitchen atteched 
to a Dharamsala, it is beyond doubt that it 
is a testing place and as such is open, pti- 
marily no doubt, to pilgrims and travellers 


-of the Hindu faith, but also to the residents 


of the mohalla though they naturally would 
not use it to the same extent and w.uld 
ordinarily reside in theit own bouses. We 
‘have considered the following authorities :— 
Ganapatı Ayyan v. Savthrı Ammal (1), 
Manohar Ganesh Tambekar v. Lakhmiram 


‘Goumdram (2); Garuda Sanyasayya v: Narella 
Muthemma (3), Gopala-Krishnier v. Gana 


.pathy ..Awyar (4), 


Vawuhwatha, Avyar vw 
Theyagaraja Ayat (5), Puran Atal. Darshan 
Das 46), and. Ramachandra Iyer v. Parames- 


“wiran Munbu (7) 


We are entirely in accord with the views 
expressed by the. majority. of the’ Juages 
of the Madras High Court in Ramachandra 
{yer v. Parameswaran Munbu (7),° that 
it is wholly impossible to define with any 
degree of-aceufacy what exactly contsitutes . 
au interest as contemplated in section’ 92 of 
the Civil Procedure Code: There is no doubt 
that it need not be | a direct interest in the | 
sense that nuly a beneficiary can institute a 
suit, and that. jt must be a real, substantial 
und existing - interest, Holding. that the 

^ 

s "2i M. ro; 7 Ind. ` Dec. (x. $.) 3 

(2 12 B. 247; 12 Ind. Jur. e "Ind, Dec. 

59. 
EE Cas. 740; ás M: L J. 661; 9 Te Ww. 
1325 M. In T. 86. 

(4) 58 ind. Cas, 1245 - (1920) M, W.N. n 12 
L. W. 772. e 

(5) 68 Iud. Cas. 631; 41 M. L. J. 20. 

(6) 14 Ind. Cas. 698; 9 A. Ln J. 709; 344. 468. 

(7) 50, Ind. Cas. 693; 42 M. 360; 36 L. 
3961 25 M. L. T. 30479 I wW. + 492; rud 2 W: 
UN. 3700 5 - Min 
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present plaintiffs gua.theKhatris and Hindus 
-and, residents.of the mahalla and neighbour- 
‘hood: have:such an interest and are entitled 

to:bring this suit with a view to enforcing 
"he ;petformance.of the terms. laid down 
ir the Will, we accept the appeal and temand 
“the case to the Trial Court for decisior on 
, the merits. ` eens vd the ‘event.’ 
"DE: ae accepted. . 


be? OBS. ae $ E - tps: 


2 BOMBAY HIGH COURT. J 
. ORIGINAL Crvi JURISDICTION SUIT NO. 
1765 OF 1922. . 
January 16, 1923. 
. Present: -—Mr. Justice Marten. 
ROSE HILL 
no, VEFSS 
; LUKE C. HILL. 

Y "Divorce Act, {I &, of 1869) s.. 15—Guilty party, 
whether ‘can obtain’ velief-— Desertion; * What ds 
.—— Cross pétilion" by -husband—Separate ‘document, 
‘whether necessavy— Foreigner named as: co-vespondent 

a  [üvisdiclion.. ; y 

Speaking generally, a | guilty party carnot obtein 
‘relict by way of judicial Separation atiy incre "than 
it can obtain relief by way of divorce: ip. 305, 
"col. r 
^ mus i v. ‘Otway, (1888). 13 P. D: X41; 57. Le J. 
- P. 81; 59 L. T. 153, followed. : 
‘The desertion required to be proved under, the 


; 
P^ Ss 


‘Divorce Act is a wilful abstention by ‘the husband - 


against the wish-of the. wife. - [p..304,-col: ee 
Bai: Kanku v. Shida- Toya, 17. B. 624;: 9 Ind. 

Deca (N. 8.) 409. (FB) relied on. . 

In a suit for divorce by à wife, the husband can, 
ju answering his wife's petition, cotinter-petition 
- for a divorce on the ground of his wife's adultery 

—a' separate. petition on a separate document 
"is mot necessary; [p. 305, col. r.]: 
a Nv ve N. (1913) P. 75: | 82 L. f. "P. 56; 108 L. 
T. 271; 57 S. J. 343; 29 T. L. R. 321, ‘followed. 
Where a husband in a petition for divorce 
charges a foreigner with adultery, the Conrt has 
Taric eson to add him as co-respondert. Ip., 305, 
col. 2 
Hayieni v; Rayment, (r910) P. 271; J.? 
I15;.103.L. T. ,439; 54 S. J. 725; 26 T. 6 
followed. a 

.. Mr. Dagar, for the Wife, 

Mr. Campbell, for the Husband. 

JUDGMÉNT.—'his suit consists of. a 

tition for divorce by the wife <gainst 


her. husband. on thé ground of his alleged 


79 2. 
L. R. 634,- 


adultery,crüelty and desertion, and a cross- : 
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. that , 
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petition bit bs the husband apak 
the wife anda co-respondent named Nicola 


-Kandelaft, asking for a divorce, on the ground 


ot the wife’ s adultery. 
.On the wife's. petition, being called ‘on, 


.and after. I had read the two petitions, 


Iasked Counsel for the wife whether he was 
in a position to put his client into the box 
to deny the accusations against her which 
had been. made in the husband's petition, 
They included, in particular, an allegation 
-that the wife had, travelled with the co- 


. ` respondent in the same cabin from Bombay 
> _to Marseilles by the steamer Loyalty in 
December 1919, and that the only other 


‘occupant of that cabin was a small boy 
aged eight or thereabouts. Mr. Davar, 
admitted that his client had travelled on. 
steamer -and, after consulting his 
client, he told the Court that he was not 
in a position to call his client to contest 


-the husband's allegation against her in 
_ that, respect, 


: There, then, remained. the allegations 


: -which She made against the, ‘husband on 


the ground of his desertion and cruelty. As 
regards the -question of desertion, Counsel 
for the husband took the point that the 

:desertion required to be proved under the 

"Act was desertion within the meaning. of 
section .3, sub-section 9, viz., an abandon- 
.ment against the wish of the person charging 

it." He pointed out that here the wife left 
the petitioner of her own wish and not of 

her husband’s wish.” Moreover, it was clear 

from, «certain , correspondence which took 
place almost immediately, between her, 
“Pleader and her husband, and from a letter 

written by, the husband to the wife that it 

wasin no way his wish that. she should | 

leave the: .house.in this way. , I should ex- 

plain that the marriage took place on June 2. 

and that the wife left her husband on June - 

.27, On: putting this, to Counsel for ‘the 

„wife . asking him.: whether. he . wished for 

leave to. amend, Counsel, -after consulting 

his client, said that.the real reason for leav- 
ing.him.was something different from what 

was stated- in the. pleadings, and.that he 

had no objection to- his. client's „petition 

being dismissed. 

. However, as the lady had charged. cruelty ` 

I also „considered, whether: there was any. 
ground;open,to.her there. ...This:raised an- 

other point on the: authorities, viz that; 
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speaking generally, a guilty party’ cannot 
obtain relief by way of judicial separation 
anymore than she can obtain relief by way 
of a divorce. The leading case on that 
point is Otway v. Otway (1). Similarly, as 
regards the point I have mentioned about 
the desertion, viz., that it must be a wilful 
abstention by the husband against the 
wish of the. wife, I may refer, so far as our 
own Courts are concerned, to. Bai Kanku 
v. Shiva Toya (2). 

-However, at this stage of the argument. 
Counselfor the wife intimated that he was 
not in a position to controvert the proposi- 
tions which had been advanced by Counsel 
for the respondent and accordingly the 
petition could be dismissed. I accordngly 
directed the wife's petition to be dismissed, 
and made no order as to costs, the husband 
not asking me to make any order for costs, 


-nor the wife's Counsel either. 


That left me with the husbaud's petition 
for divorce. On that, Counsel appears 


-for the wife but does not defend the suit. 


I may, however, say at once that I am satis- 
fied there is no collusion or anything of that 
sort on the evidence before me. There 
is one technical point, and that is that the 
cross-petition has been brought not by a 
separate petition on a separate document,. 
but by a further statement added.to the 
original defence to the wife’s petition. How- 
ever, saction 15 of the Indian Divoree Act 
assists the husband in this respect. . There 
is:also a decision of Sir Samuel Evans in 
N..v. N (3) in which the point raised was, 
whether a husband, who had objected suc- 
cessfully. to his wife obtaining a divoice 
on the ground of want of jurisdiction having 
regard to the domicile of the parties, could 
afterwards in answering his wife’s amended 
petition for a judicial separation put in an 
answer claiming damages. The English 
Registrar considered that a saparate docu- 
ment was necessary, but the learned Presi- 
dent ruled otherwise, and further held that 
there was a sufficient service of the cross- 
petition on the wife by the fact that the 
husband had given a copy of his answer to 


(1) (1888) r3 P. D. 141; 57 L. jJ. P. 8r 59 
L. T. 153. ' 
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(2) 17 B. 624; 9 Ind. Dec. (N. S.) 409 (F. B.). 

(3) (1913) P. 75;-82 Ñ. J. P.-56; 108 L. T. 
271; 57 9. J.-343; 29 T. L, R. 321. : 
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the wife's Solicitors. As far as the question 
of service is concerned, as we have Counsel 
appearing for the wife, there is no difficulty 
on that point as regards her. And there 
is an affidavit proving service by registered 
post on the co-respondent in accordance 
with the practice of this Court. 

I should mention one word as regards the 
co-respondent. What hisprecisenationality 
of domicileis seems to be open to some doubt. 
He can hardly be a British subject, and 
at the date of this petition he was apparently ` 
living in Paris: A point has been raised. 
as to whether there is jurisdiction in the 
Court to add a foreigner as co-respondent.. 
That matter was considered by Sir Samuel 
Evans in Rayment v. Rayment (4), and he 
came to the conclusion that the Court had, 
that jurisdiction. > As a matter of common 
sense that decision must be right. It would : 
seem absurd to hold that a wife can commit. 
adultery with impunity, provided she is. - 
only careful enough to select a foreigner 
to consort with. When one remembers 
that, as far as the English Courts are con- 
cerned, Scotsmen and Irishmen are con- 
sidered foreigners, such absurdity -becomes 
all the more apparent. 

I, therefore, consider that there is ample 
jurisdiction in this Court to add a foreigner’ 
as co-respondent. Of course, that point 
is entirely different from the question whe- 
ther our High Court has jurisdiction to grant 
a divorce where the parties are domiciled 

in England -or elsewhere abroad. But 
the facts here are perfectly clear that the 
petitioner was and is domiciled in India; he 
was born in India; he has lived all his life 
in India; andthe marriage was in Bombay. 
The wife, moreover, is still livingin Bombay 
according to her own petition. Therefore, 
the matrimonial domicile was andis clearly 
Indian, and so this Courtisin no wdy affected 
by the recent decision in Engldnd‘on the 


‘jurisdiction of the Indian Courts. 


I think I have now disposed of the several 
technical points that were raised on this 
petition, and it remains to consider whether 
the charge against the wife has been proved. 
Counsel for the wife admitted yesterday 
that she was on this boat witn the co-res- 
pondent, and that they occupied the same 


(4) 


(1910) P. 271: 79 I. J. P. 115; 193 da Ty 
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cabin; 
Couns l; an Officialin the Steamship Com- 
pany, who owned this particular steamer, 
has been called. He produc:d th: original 


passenger tickets issued to the co-responcent. 


and- the respondent. He also produc:d 
a passenger register showing the passangers 
who eventually travelled by this boat. 
Having regard to the peculiar nama of the 
co-respondent and the namə of the wife 
and the fact that her son by her former 
marriage is named Jules, I think the idenzity 
of the persons named in thesé records is 


Clearly established as being that of tha. 


wife and the co-respondent. 
In my opinion, therefore, the charge of 


adultery against the wife is clearly proved. . 


-I think it unnecessary for Counsel to go 
into the other charges which are contained 
in paragraph 18 of the petition, and in 
respect of: which there was a particular 


order. dispensing with the, co-respondent. - 
Noris there any point of delay, because: 


the husband swears that it. was not still 
after his wife had brought this petition that 
he. knew that she had. gone with the co- 
respondent- on this particular voyage to 
Marseilles. 

On, the’ cross-petition of the husband, 
there will accordingly bésa decree nis: for 
the dissolution of the marriage. There will, 
be an order for costs against the co-respond- 
ent. as. asked in prayer (b). The usual 
minimum period of six months will be fixed 
in the decree misi. 


W. C; A" Order accordinaly. 
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CALCUTTA HIGH COURT. 

Civi, RULE No. 2 or 1922. 
November r4, x922. 
 Preseni:;—Mr. Justice B. B. Ghose. 
BASANTA KUMARI GUPTA AND OTHERS 
—PETILIONERS 

©  UCXSUS 
ABH OY SANKAR SEN AND OTHERS 
——-OPPOSITE PARTY. 
Civil Hp aa Code (Act V of 1908),..s. 151,. 
O0, XLVII, v. 7— Review, grani of-— Grounds not 
sufficient—Order under 6. 151— Appeal ^ >> 


But, quite apart from admissions of . 
application for review of judgment, even although 


District Judge, 


An appeal does not lie from a an 5 order granting an. . 
taere were not sufficient reasons for entertaining i 
the application, as the grounds on which such 
an appeal may be entertainea are restricted by the.. 
provisions of O. XLVII, r. 7 of the Civil , Procedure. 
Code. [p. 307, cols. I & 2.] 

Au appeal does not lie from an order passed under 


section 151 of the Civil Procedure Code. [p. 307, 
col. 2.] ! 
Rule against the decision of the. 


Dacca, dated the 23rd.. 
September, 1921, reversing that of the.. 
Mausif, Fifth Court, Dacca, dated the 
yth February 1921. 


Babu Sures Chandra | Talukdar, 
Petitioners. 


for the 


Babu ‘Nagendra Nath .Ghose, for. the l 
Opposite Party. E . 
JUD3MENI.—Tais Rule was obtained: 


‘by the plaintiffs.for revision of an order. 


passed oa appeal by the District Judge of 


‘Dacea, dated the 23rd September 1921, 
‘from an order of the Munsif of the same 


place, dated the 7th February 1927, by 
which he set aside the order of dismissal 
of a suit and restored it for hearing. What.: 


: happened was that the suit had been pro- 1 


ceeded with for a considerable time.and, : 
as the learned Munsif observes, was ad-.u 
vanced to some extent and that the plain- 
tiffs had spent a good deal of mouey for it. 
The suit related to establishment of the : 
plaintiffs’ title to a piece of land and if 
the plaintiffs’ allegations in the plaint 
are true, the act of the defendants would... 
affect their rights to a very great extent. 
Oa the last occasion when the suit came 
up for hearing before the Munsifit so hap- . 
pened that the two Pleaders engaged for 
the plaintiffs were both absent. The Mun 
sif dismissed the suit for default. There 
was an application for restoration -of the. 
suit shortly afterwards under O, IX, T. 9, 
Civil Procedure Code. But a difficulty 
was found in proceeding with the applica- 
tion under that Ruleas one of the plaintiffs 
happened to be present in person in Court. 
when the order for dismissal was. made. 
This difficulty felt by the Munsif was over- 
come by his allowing the plaintiffs to alter 
their application for restoration of the suit 
to one for review of his previous order and - 
this, it appears, was nat objected to by the 
defendants. Then the Munsif, treating that, 
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application asian: application for review, 
under O. XLVII; r. 1, Civil Procedure Code, 
Set aside his previous order-of dismissal of 
the suit. He.states in his judgment, 
“Iset aside the order of dismissal of-the 
suitiand restore the suit in the interest of 
justice and in the exercise of inherentjuris- 
diction of this Court as section 151 of the 
Code of Civil Procedure gives:me based on 
the.application under O. XLVII, r. 7, Civil 
Procedure Code. " Then he imposed certain 
terms on the plaintiffs es regards payment 
of costs. . 

The defendants appealed to the District 
Judge and on appeal the learned Judge 
held that the plaintiffs. had failed to show 
that they had any sufficient cause for ap- 
plying for review of judgment and there- 
upon allowed the appeal and set aside the 
order of the Munsif, restoring the original 
suit. The question raised by the petitioners 
is that the eppealto the District Judge was 
incompetent; having regard :to .O. XLVII, 
r.7:0t the Code ot Civil Procedure. Itis; 
contended by the opposite party. that there 
was a1vappeal to the District Judge, because 
the order of the: Munsif contravened 
the provisions of r.4, sub-rule (1) of O. 
"XLVII and, secondly, that the order of the 
Munsifrestoring the suit having been passed 
without jurisdiction, Ishould not in any 
case-restore the order of -the Munsif. With 


regard to the last contention, T am of opinion, 


that,assuming that the Munsif's jorder was 


notin strict accordance with the procedure. 


leid.down in the Civil Procedure. Code, the 


result-has been-to remove a great dud : 


dnd ‘it - was as: he himself has put it, 
furtherance of justice; 
to:set aside this order in revision I do not 
thinkI should have interfered with itin the 
exercise of ‘my discretion.: If, however, 
asthe learned Vakil for “the opposite party 
contends, the appeal to the District Judge 
was. competent, this Court can not revise 
the order of the District Judge. 


oder ofthe Munsif to the ' District’ Judge 
under the provisions of the-Code of Civil 
Procedure. The learned Munsif took into 
consideration the fects under which hemade 


his previous order and although, according , 
to the provisions of, the Code, there might ! 
"for i 


entertaining an , application, for review-of , 


not. have: been. sufficient reasons 


"oll were eed 


It ‘seems ` 
to,me.that there was no appeal from the- 
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N there - was no. appeal. from 
that order, however erroneous. it .might 
be, asthe grounds on which such an appeal 
may be entertained are restricted:.by the 
provisions of r: (7), O. XLVII..-I do not 
think that the order of the Munsif contra- 
venes,any cf the provisions of O. XLVI, 
T. 4. Moreover, the: learned Munsif. pur- 
ported to have exercised the inherent juris- 
diction .of the Court under, section 152 of 
the Code cf Civil Procedure: There could 
not be any appeal to the: District. Judge 
against an order passed’ under-section 151. 
I, therefore, hold that the appeal to the Dis- 
trict Judge was incompetent. and the order 
of the District Judge passed on appeal must, 
therefore, be. set. aside as without jurisdic- 
tion and that of the Munsif restored. ; 
Under the circumstances, however,. the 


‘petitioners, must pay the costs of-the appeal 


before the District Judge to the- opposite 
party. 

" I-make no order.as to costa i in this Court 
ONE. Rule made absolute, . 


"m 


OUDH ` JUDICIAL COMMISSIONER’S 
_ COURT. < : 

SECOND C1 VILLA PPEAT NO. 135 OF 1922, 
November..29, 1922. et 
] Presentz—Mr. Daniels, A:;f.C. , 
-* Pandit RAJENDRA NARAVAN— ..- 

NANG E rr - 
QUOCTSMHS . 
GHAFOOR-KHAN— 


DEZENDANT-—--RESPONDENT; s 
. Costs-—Discretion— High: Gourt, interference by. . 


The High Court ‘will not’ interfere with the 
xéasonable exercise of discretion by an Appellate . 
Court in the matter of costs. 

Second appeal against a-decree of ies 
First Subordinate Judge, Bahraich, dated: 
the 3rd February 1922, modifying that:of. 
the Muusif, Dalan, dated. the Zane: 
November 192i : 

Mr. Tara: Anth for the Áppel iene 

Mr. M. A; Khan,.for. the. Respondent, 

JUDGMENT. Thus appeal has been-pregs- ~ 
edsolely on question of costs. ‘The-sutt was--: 
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“One for a balance due to the plaintif im 
Taspect of ‘bricks which the defendants 
filed tosupply. The claim was for Rs. 800. 
Rs.541-4 were evidently decreed. "The First 
Court allowed the plaintiff proportionate 
costs. The lower Appellate Court disallowed 
nis costs altogether. Where a reasonahle 
discretion has been exercised in the matter 
of.casts this Court will be slow to interfere. 
i have to see, therefore, whetber the Court 
below has given its consideration to the 
' question and given reasonable grounds for 
the order passed. The question has been 
considered, and the grounds given are in 
the main two, - 
. In the first place, the plaintiff produced in 
support of his case a letter purporting to come 
from the defendant which both the Courts 
below have found aot to be genuine. This 
is certainly a very serious matter. In the 
second place, the lower Appellate Court finds 
that the plaintiff got a-fictilious agreement 
executed by 'one Muhammad Ali in order 
to enable him to get damages to which he 
was not entitled. These were sufficient 
grounds for disallowing costs and I am not 
prepared to interfere. à 
The second point pressed is, that the def- 
cient duty and penalty on a certain docu- 
ment which was levied from the appellant 
should have been included ia the costs. Itis 
pointedout by the appellant thatii the duty 
had been levied under section 35 of the 
Stamp Act the liability should bave been 
passed on to tlie defendant in accoidance 
with section 44 of that Act. In this case, 
` however,itis common ground that the duty 
and penalty were illegally levied. The docu- 
ment in quesiion had been admitted by 
the lower Court without any question of 
stamp-duty being raised. In these circum- 
stances, the power of the Appellate Court 
under sections 35 and 61 of the Stamp Act 
was confined to recording its opinion as 
to thé duty and penalty payable, impound- 
ing the documents and sending them 1o 
the Collector for action. However, nu one 
seems to have drawn the attention of the 
Court to the 1act that it was acting ulira 


vires and the duty and penalty were levied , 


not by the judgment but by a separate 
order, It seems, difficult to hold that any 
legal liability cam attach to the defendant 
in. respect ot-a penalty illegally levied irom 
the opposite party -and-section 24 certainly. 
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does not apply toit. Iam, therefore, unable 
to accept this plea elso. It must be con- 
ceded that the conduct of the defendant 
in the case was very far from faultless. Not 
only did he not admit the amount which 
. was due from him but in his written state- 
menthe claimed that a sum of Rs. 346-9 
was actually due to him from the plaintiff. 
Under these circumstances, although I dis- 
miss this appeal I do so without costs. The 
order is that the appeal 1s dismissed.. The 
parties will bear their costs. . . 
W.C. A. Appeal dismissed. 


LAHORE HIGH. COURT. 
Seconp CIVIL APPEAL No. 826 OF 1922. 
November 30, 1922. 

Present :—Mr. Justice Harrison. 
KADIR BAKHSH-—PLAINTIFE— 
APPELLANT 
VEYSUS 
ALLAH DITTA—DEFENDANT— 

RESPONDENT. i 

Custom—Succession——Collaterals v.' Sister— Lak. 
Jats of Muzaffargarh District, 

Among Lak Jats of the Muzaffargarh District 
a sister or sister’s son excludes collaterals of the 
third degree. 

Alam v. Nur, 62 P. R. 1905; 345 P. I. R. 1905] 
76 P. W.R. 1905 and Sawan v. Sahib Khatun, 2 
Ind, Cas. 71; 44 P. R. 1909; 67 P.I. R. 1909; 69 
P. W, R. 1909. referred to. 

In matters of succession under the Customary 
Law the position of females generally is very much 
stronger in the western Punjab than in other . 
parts of the Province. [p. 309,col x] 

. Second appeal from a deczee of tlie 
District Judge, Multan, dated the 1st Decem- 
ber 1921, affirming that of the Munsif, 
` First Class, Muzaflargerh, dated the rith . 
July 1921. ` j 
Mr, DB. A. Cooper, for the Appellant. 
Lala Rama Nand, ior the Respondent. 


JUDGMENT,— Plaintiff in this case, who 
is the collateral in the third degtee of one 
Piata, a childless proprietor, who died in 
: 1918, brings this suit agaisist his sistet’s 
son in whose name mutation has been 
effected, and contends that by custom 


Vol. 93) 
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he has a better right to succeed. The 
suit has been dismissed by both the lower 
Courts, and he now comes up on second 
appeal with a certificate; and the only 
point to be decided is whether, amongst 
Lak, Jats of the Muzaffargarh District, 
collatetals in the 
sister's sons. . 

Thé plaintiff relies on one published 
decision of this Court, a decision of the 
District Judge of Muzaffargarh and one of 
the Munsif of Muzaffargarh. These refer to 
particular cases in which it was decided 
that, among Minwal Jats, Gorab Jats and 
Gurab Jats, collaterals exclude sisters. He 
also relies on the reply to qnestion No. 10 
in the Riwaj-t-am which shows that in some 
cases sistets have been excluded and in 
other cas:s collaterals have been excluded 
hy them. 

As against this evidence thcre isthe Cus- 

tomaty Law of the Muzaffatgarh District, 
question No. 21, in which it is clearly laid 
down that sisters or their descendants 
succeed in preference to the grondiather or 
his descendants. In two reported decisions 
of the Chief Court, Alam v. Nur (1) ard 
‘Sawan v. Saab Khatun (2), which related 
to Mithun Jats and Panwar Jats of the 
Muzaffargath District, it was held that 
sisters succeed as against collaterals. Simi- 
larly, in Exhibit D-z sistets and their sons 
have been preferred and in Exhibit D-11, 


a judgment of Wilberforce, J., (No. 151 of 


1912) it was held that among Mouda Jats 
sisters excluded collaterals in the third 
degree. The position of the females generally, 
as has been clearly establishea in many 
rulings, is very much. stronger in the western 
Punjab than elsewhere. 4 
I find that it is fully established by the 
evidence on the record that a sister or sister’s 
son excludes collaterals in the third degree 
amoug Lak Jats of the Muzaftargarh Disttict. 
I, therefore, dismiss the appeal with costs. 
ZK. | Appeal dismissed. 


(i) 62P,R. 1905; 145 P. L.R. 1905] 76 P. W. 


R. 1905. 
(2) 2Ind.Cas. 71; 44P. R, 1909; 67 P. I, R 
1909; 69 P. W.R. 1909, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND .Crvi, ArPEAL NO. 30 OF 1923. 
March 20, 1923. : 
Present:—Mr, Justice Kanhaiya Lal, T. C. 
NARAYAN DAS—DEFENDANT— 


APPELLANT 
versus ‘ 
MAHESHI LAL—PLANITIFF— 
RESPONDENT. M 


Wagering conivact—Speculation— Intention. 

he element of speculation is present in most 
transactions relating to the sale and delivery of 
goods at a certain rate at some future 
date owing to the possibility of ^ fluctua- 
tions in the market-rate. But where it is 
accompanied by 4 real desire or intention on 
the part of the vendor to sell and the buyers to 
purchasethegoodsagreedtobe sold at the con- 
tracted rate, the contract is not a wagering 
contract and can be enforced. 

Kong Yee Lone & Co. v. Lowjee Manjee, 29 C. 
461; 281. A. 239 ; 5 C. W. N. 714; 3 Bom, L. R. 
:476; 8 Sar. P. C. J. xor (P. C.) and Bhagwandas 
Pavasram v. Burjorji Ruttonjt Bomanji, 44 Iud. 
Cas. 284 ; 42 B.373;23 M.L. T.203;34 M. L. J. 
305; 4 P. L. W. 229 ; 16 A. L. J. 241; 27 C. I. J. 
358; (1918) M. W. N.315;22 C. W.N.625; 20 Bom. 
L.R.56r1;71,W.577;1r Bur. L.T. 2113451. A, 
29 (P. C.), referred to. 


Second appeal against a decree of the Dis- 
trict Judge, Gonda, dated the 2nd Decem-: 
ber 1922, upholding a decree of the Sub- 
Judge, Bahraich, dated the 20th June 1921, 

Messrs, Ram Chandra and: Hardhian 
Chandra, for the Appellant. |: 

Mr. Bisheshar Nath Srivastava, for the 
Respondent. i 


JUDGMENT.—'The suits, which have 
‘given rise to these appeals, were brought 
by the plaintiff-respondent for the recovery 
of damages. Both the parties are shop- 
keepers carrying on cloth business at Bahe | 
raich. On the -8th September 1919 the 
plaintiff and the defendant were talking 
about the possible decline or rise of the 
market rate, and in the course of that con- 
versation, the plaintiff said that the market 
rate would not fall while the defendant 
said that it would. Eventually, the plaint- 
iff agreed to purchase 100 pieces of muslin 
at Rs. 7 per piece. and 25 pieces of long- 
cloth at Rs. 20 per piece within a year 
and the defendant agreed ‘td ‘supply the 
same atthose rates. The market-rates for 
those goods, however, rose and ,the 
defendant failed to supply the said goods, 
The plaintiff consequently sued for damageg 


- 
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calculating the .same. on the -difference 
between the'rates settled and the rates 
prevailing on the.date of the last day fixed 
for delivery. 

„The main defence was, | that the contract 
was-of a wagering or speculative charact- 
er and consequently ‘unenforceable. ‘The 
Courts below found, that there was 
nothing to show that there was no intention 
not to take delivery of the goods. As ob- 
served in Mong Yee Lone & Co. v. Lowjee 
Manjee.(1) and Bhagwandas .Parasram v. 
Burjorji Ruttonji Bomanjt (2) a contract 
may be unenforceable, if it only amounts 
to a wager on the rise or fall of the niarket, 
ana is not accompaniec. by an intention to 
sell or to purchase goods at a-given time 
and place at'a:certain rate. To some extent, 
speculatión forms an élemeft in many tran- 
sactions relating to the sale and .delivery 
of goods «at, a certain rate, because. the 
market-rate “for those goods may. be liable 
to fltictuation ; but the existence of such an 
element, does not ‘make the contract void, 
‘because -it may yet-be accompanied by a 
teal desire on the part of the vendor to 
sell. and the buyer to purchase tha -goods 
agreed to be sold, at the ‘contracted rate. 
‘Where such an intention exists, the can- 
tract is nota wagering contract and can be 
enforced. The Courts below found, though 
in a somewhat negative form, ‘that the 
absence of such an intention was not proved. 
It is not possible to interfere with tFat find- 
ing here. 

As regatds the amount of damages, there 
was no disagreement between the parties 
as to the rates originally settled and those 
prevailing on the last date fixed for delivery. 
The plaintiff has, therefore, been rightly 
awarded the amount claimed. 

The appeals fail and.are dismissed with 
costs. 


- G H. ‘A pheals dismissed. 


(1) 29€. dese 28 I. A, 239; 5 'C..W. N. 714; 3 
Bom. L. R. 476; 8 Sat. P. C. J ror(P.C). 
A 4 Ind, Cas. 284; 42 B. 373; 23 M. L. T. 203; 
L. J. 30574 P. L. W. 229; 16 A. L.-J. 241; 27 
at i 7. 358; (1918) M.W, N, 315; 22 C. W. N. 625; 
20 Bom. L. R. 561; 7 L. W. Spes Bur. L. T. 211; 
PRD 29 (P. e. 


BOMBAY HIGH COURT. 


First CIVIL ÁPPRAL NO.:103 OF 1921. 


January 29, 1923. 
Present -—Sir Norman Macleod, KY., 
Chief Justice, and Mr. Justice Cramp. 


KALYANCHAND ‘LALACHAND ` PATNI 


AND OTHERS—PIAINTIFFS—APPELLANTS 
versus a 
: BHOGILAL JAVACHAND— 
DEFENDANT— RESPONDENT, 


Principal and suvety—Decree against ‘principal 
only— Appeal— Execution of decree— Limitation 


“terminus a quo. 


Where in a suit against a principal and his. surety 
a decree.is passed against the principal only, and 
the plaintiff appeals against that part of* the 
decree exonerating’ the surety and the appeal 
is dismissed, the decree to be executed.is the decree 
of the Trial Court, and limitation, for the purpose 


.of execution, runs from the date that decree was | 


passed, 
First appeal from the decision of the 


. First Class Subordinate Judge at SERO 


in Darkhast No. 664 of 1920. 
Mr. S. S. Patkar, Government Pleader, 


‘for the Appellants. 


Mr. P. B 


JUDGMENT.—The plaintiffs ‘filed a 
suit in r905 against the four sons of one 
Jayachand, deceased. They added as a 
defendant one Bhaichand who they alleged 
stood surety for the amount due by Jaya- 
chand. A decree was passed in March 
1907 against defendants Nos. 1 to 4 as' re- 


B. Shingne, for the Respondent.’ 


.presentatives of the deceased Jayachand. 


The plaintiffs' suit against defendant No. 5 
was dismissed. Against that order of dis- 


'missál the plaintiffs appealed but without 


success. The plaintiffs made various ap- 
plications for execution against defendants 
Nos. x to 4, including Darkhast No. 745 


-of 1917 filed in the First Class Subordinate 


Judge’s Court at Dhulia, which was trans- 


ferred to Jalgaon owing to the transfer 


of the territorial jurisdiction from Dhulia 
to.Jalgaon. By that Darkhast the appli- 
cant sought to attach the particular hotise 
to which 2 claim was made by a third party 


"which was sucessful. Thereafter; the appli- 


cant asked the Court to amend that particu- 
jar Darkhasi by substituting other property 
for the property therein “metitioriéd which 
had already been declared to be not liable 
to be attached. We think that the amend- 
ment ought not to have been allowed and 
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that the application must be considered 
‘as a fresh application. Otherwise, clearly, 
the provisions of section 48 of the C vil 
‘Procedure Code could easily be evaded, 
and a Darkhast could be kept alive for: an 
-indefinite time. ; : 
" Jt is necessary, therefore, to consider 
whether Exhibits 35 and 71, which admitted- 
ly. are applications for execution made 


“more than'twelve years after the date when . 
the’ decree was passed against defendants . 


Nos. x to 4, were in time, and itis contended 
~ that limitation runs from the date the plaint- 
iffs’ ‘appeal in the High Court against de- 
fendant No. 5 was dismissed. ‘That con- 
tention could only prevail if the High Court 


- in dismissing the appeal, could be said 'to' ` 
have passed a decree against defendants > : 


Nos. 1 to 4 which could be executed. It 


is not suggested that the High Court con-. 
firmed the decree against defendants Nos. . 
I to 4 which had already been passed‘ by < 
It merely dismissed ' 


the lower Court. 
the plaintiffs’ appeal as against defendant 


No. 5. 
decree which is sought to be executed is 


the decree of the Trial Court and no other, “- 


and that limitation must run from the 


date that decree was passed. : 


Various cases have been cited, but I doubt | l 


that any of them are really in point. In 


Mashiat-un-nissa v. Rani (x) a decree for ' 


possession of immoveable property was 
passed not jointly, but severally as against 
_all the defendants individually and speci- 
fically stated the proportions of which 
they were severally in possession. ‘Two 
of the defendants appealed, and it was held 
that the first application for execution of 
the original decree against those defendants 
who had not appealed from it, and which 
was made five years after the date of ‘the 
decree was barred by limitation. On the 
other hand, ' when a decree is passed in 
“favour of the plaintiff against a particdlar 


defendant, and part of the decree is appealed ' 
^r, 4 of the Code .of Civil Procedure was 


‘against, then no doubt the whole case is 
before the Appellate Court and the decree 


of ‘the Appellate Court will be the decree ` 
. was six montns which expired on the 26th o; 
. April,1916, The decree-holder or his legal 
* ádviseis appeat to have done nothing from 


‘to Le executed. | ^ 


5. 6 a) 1g A. 5 A. WN, 
Tec. (NG $.) x (È, 1. 
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It seems to me; therefore, that the - 


(r&90) 2073 7 Ind. 
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It seems to me this case stands entirely 
on its own facts, and the plaintiffs, as soon 


_ as the decree was passed against defendants 


Nos. 1 to 4, could have executed it. An 


‘application by, defendants Nos. I to 4 to 
.the Appellate Court for stay of execution, 


because the plaintiffs were appealing against 
defendant No. 5, certainly would not have 
been competent. "There was nothing, there- 
fore, to prevent the Court executing the 
decree passed against defendants Nos. r to 
4 and the date of that decree must be the 


- date from which limitation must run for 


the purposes of execution. We think the 
appeal must be dismissed with costs. 
W. ÇA. Appeal- dismissed. 


————— 


SIND JUDICIAL COMMISSIONEE/S. 
2. 7. ^. COURT. Ser 
REVISION APPLICATION NO. 16 OF 1920: 

^ October 17,1022. |. 

Present: —Mr. Kennedy, J. C., and . 


, Mr. Madgavkar, A. J. C. |, 
SAKER CHAND NARSIDAS— 


PLAINTIEE— APPLICANT | 
A "versus | |. ' 
VÁCOOB ‘AND ANOTHER— OPPONENTS. 


` Civil Procedure Code (ActV of 1908), 'O, 
CX XIV, vw. 5—Prelimitary decree— Execution, 
application for, whether can be-treated as application 
for final decree... : oot ous ; 
When the holder of a preliminary decree, instead 
of applying for'a final decree being passed, applies 
for the execution óf the decree, the Court has no 
jurisdiction to treat.the latter application as' an 
application to make the decree final, [p 312, col, x.] 


| JUDGMENT.— The question is whether 


this application of the plaintifi-applicant 
under O. XXXIV, r. 5 to make the decree 
final is within time. ^ 

The prelimirary déc:ee under O. XXXIV, 


‘passed on the 26th of October 1915. The 
period allowed to pay the mortgage amount 


start to the finish effectively to make the 


teeb eh enoe s itn E Er x. 
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decree final. The first application made 
was one for execut on on the 3rd September 
: 1918. Tae only reference made tc itisin 
the present application made in the lower 
Court and that former application itself 
is not contained in the record before us. 
‘On referring to the former application, bow- 
ever, it appears that it was returned to the 
applicant with a d rection that he should 
first apply for a final decree being passed. 
' Despite this direction nothing further was 
done till the 24th of April 1919 when an 
applicetion similar to the present one was 
made and it was dismissed for the failure 
to supply a copy. The second application 
was madeon the 17th of June 1919 which 
was dismissed tor default. The present 
application wes made cn the ryth uf Sep- 
tember 1919. 

It is argued for the applicant thet the 
application in September 19:8 for execution 
should be treated as en application to make 
the decree final and secondly tae present 
application should be taken to be & revival 
of the former application and thus to extend 
the period. Both the grounds appear to us 
to be without any substance. ‘The law as 
laid down in O. XXXIV of the Code of Civil 
Procedure was expressly altered some what 


from the old law under tke ‘Trensfer of; 


Property Act. Itis incumbent on the par- 
ties to comply with new provision. 
Nor can the Court be asked to remave such 
an omission by allowing an application 
for execution to be treated as an application 
for making the decree final. “The object 
of amending the law, as- was pointed 
out by Jenkins, C. J., who was himself 
. partly concerned in framing the present 
Code, in the case of Amolak Chand 
Parak v. Sharat Chandra Mukherjee (1), 
was to end as far as possible the con- 
flict of -old decisions. And although a cer- 
tain number of cases in the unauthorised 
reports of the Madras High Court, such as 
Natesa Udayan v. Annasami Udayana (2), 
are in favour of the contention of the appli- 
cant to a certain extent, we agree with the 
reasoning of Sir Lawrence Jenkirs which 
found favour with the Allahabad High Court 
in the case of Ahmed Khan v. Gaura (3) that 


(1) 57 Ind. Cas,-943:38 C. 913; 16 C. W. N. 


97 
que (2) 34 Ind. Cas. 756; 3 I. W. 468. 
(3) 43 Ind, Gas, 518; 16 A, I, Je 143. 
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an application for execution should not 
be treated as an application to make the 
decree final. There is no question that 
Art. 181 applies to the present case. When 
the law expressly lays down the pericd of 
three years from the expiry of six months in 
the preliminary decree within which the ap- 


- plicantis bound to apply to make tke decree 


final we have no jurisdiction, we think, as we 
are asked to do to extend the period .of 
limitation laid down by law by granting 
the present application wbich was clearly 
beyond tite. Judgment-debtors have their 


-tights equally with the decree-nolders ana 


the negligence of the letter to take the pro- 
pet legal steps within the period of limitation 
should not be condoned on the ground 
set upin the present case. 

The application fails and- must be dis- 
missed with costs. 


- N. K. ‘Application dismissed, 


CALCUTTA HIGH COURT. f 
APPEALS FROM APPELLATE DECREES, 
Nos. 1516 TO 1530 AND 2012 AND 
2013 OF I9IQ. 

: August 16, 1922. 

Present :—][ustice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. 
KRISHNA KAMINI DASI and ANOTHER 
—DEFENDANTS—ÀPPELLANTS 

; versus 

NIL MADHAB SAHA AND OTHERS—’ 
. PLAINTIFFS—RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. so 
(a), (2), (3), operation of—Sub-division or 


. amalgamation of tenure, effect of— Construction of 


Statwles—Expressio 
applicability of. < 

The operation of section 50 (1) and 50 (2) of 
the Bengal Tenancy Act is not excluded in the 
case of tenures merely by reason of sub-division 
or amalgamation. [p. 315, coL 2.] 

The sub-division of a tenure does not operate 
asa breach of the continuity of the tenure, if 
eachíragment is held at a proportionate rent 
and the aggregate rent equals the original rent, 
[ps 315, cols, x & 2.] 


unius  exclusio alterius, 
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ET 


KRISHNA KAMINI DASI 9, NIL MADHAB SAHA. 


The maxim “ expressio unius exclusio alterius" 
is often a valuable servant, but a dangerous 
_master to follow in the construction of Statutes 
“ordocuments. The exclusio is often the result of 

' inadvertence of accident and the maxim ought 

. not to be applied when its application, having 
regard to the subject-matter to which it is to be 
applied, leads to inconsistency or injustice."  [p. 
316, col. 2.] 


Appeals against the decrees of the Dis- 
trict Judge, Nadia, dated the 5th of April 
Ig19, . modifying that of the Re- 
venue Officer, Krishnagarh, dated the r4th 
of December 1916. 

Babu Mahendra Nath Roy (with him 
Babu Baranashibasi Mukerjez), for the Ap- 
pellants :—The defendants are the ap- 
pellants. The appeals arise out of proceed- 
ings under section 105 of the Bengal Tenancy 
Act. Our defence was that we were not 
liable to assessment by virtue of the pre- 
sumption raised in our favour under section 
500f the Bengal Tenancy Act. The Assist- 
ant'Settlement Officer held that these 

| were cases of tenures and he enhanced our 
rents. On appeal it was held at first that 
having regard to the provisions of section 
50 of the Bengal Tenancy Act the rents 
were notenhancible. On review, however, 
-the learned Judge reversed that decision 
and affirmed that of the Assistant Settle- 
ment Officer. The question now to be de- 
cided is, whether the sub-division of a tenure 
affects the presumption raised under sec- 
tion 50 of the Bengal Tenancy Act. The 
finding is that the original tenures had been 
sub-divided with the consent of the land- 
lords; each sub-divided portion was held ata 
proportionate rent and that the agere- 
gate rent was equal to the original Tent. 
The learned Judge holds that the sub- 
division amounts to the creation. of 
new tenures and that, therefore, the 
provisions of section 50 of the 
Bengal Tenancy Act not applying 
to such a case the rent is Halle to 
enhancement. I submit the continuity ‘of 
a transferable tenure is not affected by sub- 
division. See Chandra Kania Chakrabarty 
v. Ram Krishna Mahalnobis (x) Jaga- 
bandhu Saha v. Magnamoyi Dasst (2). The 


(1) 36 Ind. Cas. 707; 20 C. W. N. 1002; 24 C. 
L. J. 275. , 

(2) 36 Ind. Cas. 884; 44 C. 555; 24. C. I4 J. 
963; 22 Ce. W. N, 89. 


bri 
JUDGMENT.—These seventeen 


decision in Uday Chandra Karji v. Maha- 
raja Nripendra Narayan Bhup (3) wes 
distinguished in Jyoti Prosad Singh v. 
Lachibur Coal Company (4), Bisseswar Roy 
Chowdhry v. Rajendra Kumar Singha (5). 
I submit, in view of these decisions, the 
judgment of the learned lower Appellate 
Court is manifestly wrong and ought to 
be set aside. ' 

Babu Ram Chandra Mazumdar (with 
him Babu Amarendra Nath Bose), for the 
Respondents. —TIhere is nothing to show 
that these tenures were sub-divided before 
the passing cf the Bengal Tenancy Act. 
The decision in Uday Chandra Karji 
v. Maharaja Nripendra Narayan Bhup (3) 
has never been expressly dissented from, In 
the case of [voti Prosad Singh v. Lachipur 
Coal Company (4)the facts and circum- 
stances were very different from tbe pre- 
sent case. Hence the case of Uday Chand- 
va Karji v. Maharaja Nripendra Narayan 

Bhup (3) was distinguished there. In Adit 
Singha v. Sukhraj Rai (6) also it was the 
case not ^f a tenure but of a va?yati holding. 
The case of Bisseswar Roy Chowdhry v. 
Rajendra Kumar Singha (5) proceeded 
upon altogether different considerations. 
The case of Jagabandhu Saha v. Magna- 
moyi Dassi (2) was not a case under section 
50 of the Bengal Tenancy Act. If you 
disagree with the decision in Uday Chand- 
ra Karji v. Maharaja Nripendra Narayan 
Bhup (3), I would ask for a reference to the 


Full Bench for the elucidation of the point. 


That case is evidently supported by section 
50 (3) of the Bengal Tenancy Act. It 
has been found that the tenures in each 
case did not exist for 20 years, 

Babu Mahendra Nath Roy, replied in 

ef. 

appeals 
arise out of as many proceedings, 
instituted by landlords under section 
105 of the Bengal ‘Tenancy Act for 
assessment of fair and equitable rent 
in respect of lands included in tenures 
held under them. The tenure-holders con- 
tended that they were entitled to the bere- 
fit of the presumption formulated in sec- 


(3) rInd.Cas.4:36C.287:13 C. W.N. 410. 
as? 12 Ind. Cas. 482; 16 C. W. N, 241; 38 C. 
5; 14 C. L. J. 361 ; 
a 25Ind. Cas. 228; 18C. W.N. 949. 
(6) 21 Ind. Cas. 385117 C Lo Jo “435 
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were consequently protected from enhance- 

ment under section 50 (1). It wes found. 
that the original tenures had been sub- 
divided with the consent of the landlords; 
“each fragment was held at a proportionate 
rent and the aggregate tent was equal 
to the original rent. Notwithstanding 
this, the Revenue Officer held that the pro- 
visions of section 50 were inapplicable to 
the disputed tenures, which musi be aeem ed 
.to be new tenures the rent whereof was 
liable to enhancement. On appeal, the 
Special Judge hel? that the sub-division 
‘of a tenure does not operate as a breach 
of the continuity of the tenure, if each 
fragment is held at a-proportionate rent 
and the aggregate rent equals the original 
rent. The Special Judge, however, re- 
viewed his decisiorrand ultimately adc pted 
the view taken by the Revenue Officer. We 
have now to consider whether the earlier 
or the later view which commended it~ 
self to the Special Judge is correct. 

Section 50 .(3) of the Bengal Tenancy 
‘Act provides as follows — 

“The operation of this section, so ‘far 
as it.relates to land held by a rawat, shall 
not be affected by the fact of the land 
having been separated from other land 
which formed with it a sinlge holding, or 
amalgamated .with other ‘land into one 
holding." ` 

With reference to this provision, it uo» 
ruled by Sharfuddin ‘and Coxe, JJ. 
Uday Chandra: Karji v. Maharaja Ni 
pendra Narayan Bhup (3), thet where a 
tenure existed from long before the Per- 
manent Settlement but was subsequently 
split up into t wo equal halves, each bearing 
one-half of the original rent, ‘the old tenure 
could not be regarded as coatinued in 
the shape of the two new tenancies. , The 
Court held that the words “sò far as it 
relates to land held by a raiyat’ in section 
50 (3) clearly imply that the operation of 
the section, so far asit relates to land beld 
by a tenure-holder, is affected by the sepa- 
ration of the land from other land which 
formed with it a single tenure. Tt i8 plain 
that the Court held the maxim applica- 
ble, expressio unius est exclusio albterius. 
The constriction cf sectior.50. (3) adopted 
in this case has, however, found no ‘favour 
with the Courts, 


"ip qu oe RR Aa EE 
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RRISMNA fit DASI v. NIL, MADBAB SAHA, 
tien 50 (2) of the Bengal Tenancy Act aud ' 


‘plication thet whenever the 
‘tenancy have been sub- divided, ‘there is a 


.party to the previous decision, 


(8), 


BEL 


In Mulluk Chand Das v. Satish Chandra 
Das (7) where Uday Chandra Karji v. 
Maharaja Nripendra Narayan Bhup (3) 

was cited, the Court declined to lay it down 
as ar. inflexible rule of law cf universal ap- 
lands of a 


creation of new tenancies, destructive ‘of 
the original obligation, and added that 
the effect of tbe division must đe- 
pend upon the intention of the parties. 
Again, in Jyoti Prosad Singh v. Lachthur 
Coal Copany (4) Coxe, J., who had been a 
disting- ` 
uished it with the concurience cf Teunon, 
J., and held that where the original grant 
was that of a permanent tenure, the mere 
fact that subsequently the tenure was 
split up into more than one would not 
affect the permanent character ofthe tenan- 
cies. The decision im Uday Chandra Rar- 
ji v. Maharaja Nripendra Narayan Bhup 
(3) was again pressed upon the attention 
of the Court in Btsseswar Roy Chowdhry 
v. Rajendra Kumar Singha (5), but the 
endeavour was fruitless. In Adit Singha 
v. Sukhraj Rai (6) the Court reserved its 
opinion upon the question decided in 
Uday Chandra Karji v. Maharaja 
Nripendra Narayan Bhup (3) but 
pcinted out that under the Bengal Rent 
Recovery Act, 1859, the principle recog- 
nised in section 50 (3) as applicable to 
vavyati holdings had been applied to tenures, 
Kazee Khoda Newaz v. Nubo Kishore Raj 
Raj Kishore Mookerjee v. Hureehur 
‘Moaokerqee (9), Kasheenath Lushkur v. Bama- 
soonduree Debia (xo) and Soodha Mookhee 
"Dassee v. Ram Guitee (x1). In Chanda 
Kanta Chakravarty v. Ram Krishna Mahal- 
nabis (1) the proposition was treated as 
well-settled that the continuity of a trans- 
ferable tenureis not affected by sub-di vision 
or by consolidation. The Court added 
that the decision in Uday Chandra Karjt 
v. Maharaja Nripendra Narayn Bhuj.(3) 
overlooked, as had been already pointed 
out in Adit Singha v. Sukhraz Rai (6), 


(7) 3 Ind. Cas. 306; 11 C. L. J. 56; i4 C. W. N. 


3518 5 W. R. Act X, Rul. 53. 
„10 W.R. 117; IB. Le R. AS. N.) VITI; 1 Inl; 
‘Dee. (N. 8.) 409: * TN i: 
. (to), 1o W. R..429. | 
- (x1) 20 W., -R. 419," 


ehv ee emos 


den 
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the pre-existing law on the subject, as 
‘indicated in the cases of Hills v. Huro 
"Lall (12) and Kazee Khoda Newaz v. Nubo 
-Kishore Raj (8), which are in conformity 
with Ramnath `v. Robert’ Watson and 
Company (13), Sukhimani v. Gangago- 
‘binda (14) Hill v. Basarat Mir (x5), 
-Ram Kumar v. Raghab Mondal (16) and 
Gopal Chandra v | Mathuramohan (17). 
In Jagabandhu Saha v. Magnamoyi .Dasss 
*(2) the proposition was again affirmed that 
‘as the tenure: was divisible, the fact of 
'sub-division was not a breach of its con- 
‘tinuity, and cach fragment, carved out of 


- the original tenure, retained its incidents. ~ 


"To the same effect is the decision in Pro- 
-sanna Deb Roykot v. Safuruddin Ahmed (18), 
where it was ruled that mere sub-division 
of en old tenure or amalgamation does 
not necessarily mean thecreation of a new 
tenure, so as to destroy the presumption 


“under section 50(2) of the Bengal Tenancy. 


“Act, and the Court did not follow the 
'decisionsin Uday Chandra Karji v. Maha- 
“raja Nripendra Narayan Bhup (3),- as 
Chatterjee, J., had not done many years 
earlier -in Pirthi Chand Lal v. Sheikh Ha- 
„zavi (r9). CREAN 
_.The position thus is, that the decision in 
‘Uday Chandra Karj v. Maharaja Nri- 
‘pendra Narayan Bhup (2) stands by ‘it- 
‘self, and every effort made to induce. the 
“Court to follow it has been unsuccessful. 
‘It is further plain that when the decision 
‘was pronounced, the attention of the Court 


was not drawn to the fact that, under the , 


‘pre-existing law, it was firmly established 
“in respect of tenures at least, that neither 
'sub-division nor amalgamation necessarily 
destroyed their continuity. It is diff- 
cult to believe that if the Legislature 
‘intended to introduce such à fundamental 
change in the existing law, the object would 
"be attempted to be achieved by impli- 
‘cation, The alteration would seriously 
„prejudice all tenure-holders in the country 


(12) 3 W. R. Act X, Rul. 135; 2 Board: Dec. 
6. : y 
(13) . (1863) Sevestre 36; 1 Board Dec. 169. . 


14) (1864)2 Board Dec. 181. 

« (1864) 2 Board Dec. 192. ; . 

- (7865) 2 Board Dec. 277. sva 
(1865) 2 Board Dec. 675. 

(18) ' 46 Ind. Cas. 433. 

(19) . 8 Ind. Cas. 453. 
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with retrospective. 
“section (3) is 


. quent to the 


` (20). 


" J. P.C.58; 451, 1.52;30W R67. |. 
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. operation, If sub- 
interpreted as a provision 
enacted in favour of the raiyat and against 


the tenure-holders, it woüld restrict the 


operation of sub-section (1) as algo of 


. sub-section (2) to the case of tenure-hol- 
-ders, only:so long as the tenures were not 


sub-divided or amalgamated. 
(1), it will be observed, 


Sub-section 
contains the 


.substautive rule on the subject of pro- 
‘tection from 


enhacement, while sub- 
section (2) deals merely with the mode 
of proof. “If sub-section (3) had the 
effect -attributed to it, the result would 
follow that, even in the case of a, tenure, 


.proved by direct evidence to have been 


created before.the date of the Permanent 
Settlement, and to have been held at an 


, unchanged rent of rate of rent since that 
_time, 
_ section (1) would disappear in the’ event 


the , protection afforded by sub- 
of sub-division, whether prior or subse- 
enactment of the Bengal 
Tenancy Act. If an alteration ‘of this 
character in what wes settled law in res- 
pect of:tenuxe-holders had been intended, 


-an express provision would have been made 
-in that behalf. 


We ate of opinion that 
sub-section (3) must have been introduced 
solely with a view to secure the position of 
raiyats which it is well-known, was the chief 


‘aim of the legislation culminating in the 


-Bengal Tenancy Act and not with a view 
to injure the position of tenure-bólders. 
In fact, an examination or the judicial 
decisions shows that while the rights of 
ten"re-holders in respect of the matter : 
now before us, were assured, the positions 
of raiyais was by no means equally-clear, 
see the decision of Sir Richard Couch, C.J., 
in Moula Buksh v. Judoonath Sadoo Khan 
In our judgment, this is not-a case 
where the maxim expressio-unius exclusio 
alterius can be safely applied. 


It may be conceded that, as stated by 
Sir Barnes Peacock in delivering the judg- 
ment of the Judicial! Committee in Black- 
burn v. Flavelle (21), a general rule of cen- 
struction of Acts of Parliament is ‘expressio 


` unius exclusio alterius. Nor need we dispute 


'(a0) 21 W.R.267. ^. ^ « à 
tas} (1881) 6 App. Cas. 628 at p, 6345: 50 L. 


) 
uM 
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the accuracy of the statement quoted from 
the judgment of Hargrave, J., in Dritkwater 
v. Árihur (22); “If there be any one rule 
of law clearer than another as to the con- 
struetion of all Statutes and all written 
instruments (as, for example, sales under 
powers in deeds and Wills), it is this: that 
where the Legislature or the parties to any 
instruments have expressly authoris.d one 
cI more particular modes or sale ot other 
dealing with property, such expressions 
always exclude any other mode except 
as specifically authorised." - 

| Butit is important to bear in mind that 
the method of construction. summarised 
in the maxim cannot be applied without 
limitation, for a failure to make au expressio 
complete may easily arise from fhe ac- 
cidents of Legislative procedure, and it is 
common to find provisions put into Sta- 
tutes ex abundanti cautela and at the in- 
stance of parties interested. Consequently, 
provisions sometimess found in Statutes 
enacting imperfectly ot for particular cases 
only, that which was already and more 
widely the law, have occasionally furnished 
ground for a specious argument, based 
on the maxim, that an intention to alter 
the generallaw wasto be inferred ftom the 
pertial or limited. enanctment. But the 
maxim is plainly inapplicable in such cases. 
The only inference which a Court can draw 
from such superfluous provisions (which 
often find a place in Acts to meet unfounded 
objections and idle doubts) is that the 
Legislature was either ignorant or unmind- 
ful of the real state of thelaw or that it 
acted under the influence of excessive 
caution. This point of view is lucidly ex- 
plained in the following passages from tbe 
judgment of Farewell, L. J., in Lowe v. 
Dorling (23) :— 

“Acts of Parliament are not, in my ex- 
perience, expressed with such accuracy 
and precision as to justify the Court in 
striking out unambiguous werds in order 
to make a sentence grammatical or lo- 
gical, The generality of the maxim ‘ex- 
pressum facit cessare tacitum’, which was 
relied on, renders caution neccssary in its 
application. It is not enough that the 
express and the tacit. afe merely incon- 

(a2 (1879) ro Sup. Ct. N.S. W. 103: 

(23). (1906) 2 E. B. 772; 75 L» J. K, D. 1019; 


95 Ij 71243; 22 T. To Re 7795 : i 


gruous, it must be clear that they cannot 
Teasonably be intended to co-exist.” In 
Colyuhoun v. Brooks (24) Wills, J., says: 
“I may observe that the method of con- 
struction summarised in the maxim "Ex- 
pressio unius exclusio alterius” is one 
that certainly requires to be watched. 
Perhaps few so-called rules of interpreta- 
tion have been more frequently misap- 
plied and stretched beyond their dte limits. 
The failure to make the ‘Expressio’ com- 
plete — very often atises from 
accident, very often from the fact that it 
never sttuck the draftsman that the thing 
Supposed to be excluded needed specific 
mention of any kind; and the application of 
this and every other technical rule of con- 
struction varies so much under differing 
citcuntstances, and is open to so many 
qualifications and exceptions, that it is 
rarely thet such rules help one to atrive 
at what is meant.” Lopes, L.J., inthe Court 
of Appeal Colguhoun v. Brooks (25) says: 
“the maxim ‘Expressio unius exclusio al- 
terius’ has been pressed upon us I agree 
with what is said in the Court below by 
Wills, J., about this maxim. It is often 
a valuable servant, but a dangerous 
master to follow in the costruction of Sta- 
tutes or documents. . The excíusio is often 
the result of inadvertence or accident, 
and the maxim ought not to be applicd, 
when its application, having tegard to the 
subject-matter to which it is to be applied, 
leads to inconsistency or injustice." 

It may be observed that the view taken 
by Wills, J., in Colguhoun v. Brooks (24) 
which gave way to thatof Stephen, J.,in the 
Division Court was approved bv Lord Esher, 
M.R., and Lopes, L.J., in the Court of Ap- 
peal, Fry, L. J., dissenting, Colquhoun v. 
Brooks (25) and, ultimately the decision. 
in the House of Lords was in accordance 
with the dissentient judgment of Wills, 
J., Colquhoun v. Brooks (26). 

We may also usefully re-call here the 
warning given by Lord Halsbury in Mce- 
Laughtin v. Westgarth (27): “It might be 

(24) (1887) 19 Q. B. D. 406; 57 L. J. Q. B. 
70 at p. 73; 57 L. T. 448; 36 W. R. 332. 

(25) (1888) 21 Q. B. D. 52 at p.65; 57 L. J. Q. 
B. 439; 59. T. 661; 356 W. R.657; 52 J.P, 645. 

(20) (1889) 14 A. C. 493; 59 L. T. 850; 38 W. 
R. 289. 

(27)_ (1906) 75 L. J. P. C.. 117; 94 L . T. 831; 
22 T. I. R 594. a t unm 
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that modern Statutes were drawn with 
greater particularity and minuteness. The 
misfortune in the framing of those Statutes 
was that any body of persons, seeing a 
possibility of liability on their part, apply 
to Parliament to have special provisions 
iuserted for their protection. That appli- 
cation was occasionally complied with, 
aud then the argument arose, which their 
Lordships had heard that day, namely, 
that any body who is not included in 
the enumeration of the particular persons 
so interested, must be taken to be exciuded 
by the operation of the Statüte from pro- 
tection just because they were not excluded 
aud others were. The doctrine appli- 
cable to all such cases was that a great many 
things were put into a Statute ex abun- 
danti cautela and it was not to be assumed 
that .any. body not spccifically - included 
was,forthatreason alone, excluded from 
the protection’ of the Statute.” It may be 
mentioned here that before the High Court 
of Australia, McLaughlin v.  Fosbery (28) 
thé position that the protection given by 
a, Statute must be construed strictly as ex- 
tending only to those persons who are ex- 
‘pressly mentioned and to things done 
under the Statute had been attempted to 
be supported by reference to Fletcher v. 
Fletcher (29), Thomas v. Saunders (30), Eliot 
v. Aen (31). R v, Pinder, In ve Greenwood 


'(22).and Griffith v. Taylor (33). In support 


ot the view taken in McLaughlin v. Wesi- 
garth (27) reference may also be made to 
West Derby Union v. Metropolitan Life 
Assurance Society (34), Molhwo, March & 
Company v. Court of Wards (35), Duke of 


"Newcastle v. Morris (36). 


Our conclusion is that tho maxim 
expressio unius exclusio alterius has no 


(1904) 1 Com. L, R. 546atp. 552. 

(29) (1859) r El. & El. 420; 117 R. R. 271; 
28 L.J.Q. B. 134; 5 Jur. (N. 8.) 678; 120 E, R. 967. 

(30) (1833) 5 B & Ad 462; 110 E. R. 861. 

(31) (1845) 1 C. B. 18; 14 L. J. C. P. 136; 68 
ares 553) 335 REN A C 

32) (1855) 24 L. J. Q. B. 148; x Jur. (N. s.) 522. 
(33) ER 2C. P, D. 194;46 L. J.C. P. 152; 
36 L. T. 5; 25 W. R. 196. ` . 

(34) (1897) A. C. 647; 661, J. Ch. 726; 77 In T. 
284; 6r J. P. 820. 


'(35) (1872) 4 P. C. 419; 10 B. I. R. 312; 9. Moo. 
P. C. (W.S.) 214; 18 W. R. 384; I. A. Sup. Vol. 86; 
3Sar. P. C. J. 168; 17 E. R. 495 (P. C. 

(36) (1870) 4 H. L. 661 at p. 671; 49 I, j..Bk, 
qi 23 L T. 569; 19 W. R, 26, 
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application to the present case, that section 
50(3) was insérted for the benefit of raiyais 
end not with a design to prejudice tenure- 
holders, that the operation of section 5o (1) 
and 56 (2) is not excluded in the case’ of 
tenures merely by reason of sub-division 
or amalgamation and that the decision to 
the contrary effect in Uday Chandra Karji 
v. Maharaja Nripendra Narayan Bhup (3) 
cannot be supported on principle: In this 
view, we need not consider whether the 
Special Judge should have at all enter- 
tained the application for review of judg- 
ment. But we may add that the decision 
of the Judicial Committee in Chhajju Ram 
v. Neki (37) lends support to the construc- 


‘tion of the appellant that the review should 


not have been granted. : 
' The result is that these appeals are al- 
lowed, the decrees made by the Special 
Judge after review, on the basis of his 
judgment dated 5th April r9r9, are set 
aside and the decrees originally’ made. by 
lim pursuant to his judgment dated 25th: 
May 1918 are restored. The appellants 
are entitled to their costs in this Court. 
The hearing fee will be assessed at one 
gold mehur in each case. 

'B. N. Appeals allowed. 

(37), 72 Ind. Cas, 566; 491. A. 144; 30. M. I. T. 
295; 26 C. W. N. 697; 41 P. I, R. 1922; 3 P. - 
L. T. 435; (1922) A. I. R. (P. C.) 112; 16 L. W. 37. 
17 P. W. R. 1922; 3 L. 127; 43 M. L. J. 332 ; 24 
Bom. L. R. 1238; 4 U. P. L. R. (P.C) 99; 36 C. I 
J- 459 (P. C). 


PATNA. HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No, -168 
OF 1921. : 

March 21, 1923. l 
Present:—Mr, Justice Das and Mr. Justice 
Macpherson. 

DAMRUPAT SINGH AND OTHERS— 

PETITIONERS—APPELLANTS 
versus 
The Hon'ble Maharajadhiraj Sır 
RAMESHWAR SINGH BAHADUR 
or DARBHANGA —OrrPOSITE PARTY 
— RESPONDENT. 

Civil] Procedure Code (Act V of 1908), O. X X I, 
r. 66, go—Execution of decree—Sale proclamation 
— Valuation, alternative, whether can be entered, . 
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The insertion of any valuation in a sale pro- 
clamation other than the valuation fixed by the 
Court is calculated to mislead intending bidders 
and should not be permitted. 
£ Beni Prasad v. Edal Singh, 49 Ind. Cas. 195; 
4 P. L. J. 37, followed. 


) Appeal from an order of the Subordinate, 
Darbhanga, dated. the 20th July. 


Judge, 
1921. 

Mr. K. P. Jayaswal, for the. 
lants. 


` Messrs: P. N. Sinha and -Murari Prasad, 


for the Respondent. 
JUDGMENT. 


` Das, J:—Mr. Jayaswal, on behalf of the 
appellants, has no objection to the sale of. 


the villages other than village Prasad but 
he contends that we ought to set aside the 


sale of village Prasad. It appears that the - 


Court fixed the valuation ‘of village Prasad 
at Rs. 16,112. The decree-holder did. not 


accept this valuation and he assessed it at. 


Rs. 3,664-3-0. ‘The sale proclamation set- 
tled by the Court gave the valuation af the 


Court and also that of the decree-holder ;. 
and it is contended before us by Mr. Jayas-: 


wal, onthe authority of Beni Prasad v. Edal 
Singh (1), that the insertion of any valuation 
in a sale proclamation other than the valu- 


cation fixed by the Court: is calculated: to, 
niislead intending bidders and that. it is, 


thetefore, wrong. 


-We set aside the sale of village Prasad. 
and direct that the valuation stated Dy the - 


decree-holder in the sale proclamation be 
struck off and that the sale do proceed on 
the valuation already fixed by the learned 


Subordinate Judge. There will be no order: ; 
: . property and based his 


as to costs. 
Macpherson, J.—I agree. 
Z. K, ^ Sale setaside., 


(i) 49 Ind. Cas. 195; 4.P. I J+ 87. 
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Appel-. 


` collateral of the vendor. 


2i by the plaintiffs that the land in suit had 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2591 OF 1919. 
January 3I, 1923. 

: Present; —Mr. Justice LeRossignol and 
Mr. Justice Harrisen, 
MUHAMMAD AKRAM KHAN-— 
DPLAINTIEF—APPELLANT 
: VEVSUS : 
“MUHAMMAD AZIM KHAN AND OTHERS ` 
—DEFENDANTS— RESPONDENTS, 

Pye-omption —Substitution, date of. 

A successful pre-emptor is vested with the rights 
of the vendee whom he dislodges not from the 
date of the sale but from the date when he en- 
forces his rights, that is, from the date on which 
he satisfies the conditions of his decree and brings . 
it into operation. No doubt he is substituted 
for the vendee in all the rights that were trans- 
ferred by the sale, but the process of substitution 
does not take place on any date prior to the satis- 
faction. by the pre-emptor of the conditions on 
bir ud decree has been granted tohim.  [p. 319, 
col, 1. . 

Hakam Singh v. Indar, 46 P. R. 1902, dis- 
sented from 

A. suit to pre-empt on the ground of possession. 
of. other property is open only to persons who; 
at the time of sale have an established title in. 
that property. [p. 319, col. 2.] 

Second appeal trom a decree of the, 
District Judge, Attock, at Campbellpur, 
dated the 26th May 1919, affirming that of: 
the Munsif, First Class, Campbetlpur, dated’ 
the 31st-March 191g. . 

Kanwar Dalib Singh, for Mr. D. C. 
Ralli, for tte Appellant. 

Mr. M. S. Bhagat, forthe Respondents, 
'JUDGMENT.—The  pleintiffs Suit to. 
pre-empt.some landin Mohallah  Urtak; 
oi Hazro has been dismissed by the. 


Courts below. The plaintiff described’ 
the property as village immoveabhle- 


claim to pre-' 
empt on the ground that he was a, 
On the objection 
of the defendants that tbe, site, was an 
urban ,immoveable property the plainitf- 


. alleged that he was entitled to pre-empt. 


asaco-sharer. "The Court below found that 
the-land isan- urban immoveable property, 
and has dismissed the plaintifi’s suit on the 
ground that as afact.theJand‘ in suitiis not 
a part of an undivided holaing-and; there~.., 
tore, pleintiff's claim to Succeed as; a co- 
sharer in an undivided. holding miüst fail, 
The Court below arrived at. this finding. 
on the strength of a supposed statement. 
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been partitioned off-from the original un- 
divided holding, but here the learned Dis-, 
trict Julge appears to have committed a 
mistake, for, uo such statement 
the plaintiff appears to be on the record. | 


The “question thea remains whether 
plaintiff at the time of the sale in respect 
of which he claims to pre-empt was a co- 
sharer in the undivided holding. 
date of the sale of the land in dispute is 
thè gtk November 1917. ‘The sale of the 


other portion of the undivided area was ` 


dated 14th May 1917 and on that sale the 
plaintiff brought a suit to pre-empt, and 


obtained ʻa decree in May 1918. A con- ` 
sideration of the afore-mentioned dates will ` 


.show that on the oth November 1917 the 
plaintiff in this case was not a’ Co-sharet 


inthe undivided estate and the question for ' 


decision'is whether, by reason of his dec- 
ree of 1918, his title in the joint undivided | 


estate must be referred "back to the r4th 
May x917. On his behalf it is urged that © 


the right to pre-empt is'a right to be sub- 
stituted for the vendee. This is no doubt 
incontestable, but” the further question | 


arises, from what date does the right of the’ : 


vendse pass to the person who is ‘substi- 
tuted for him. The appellant relies -on ` 
Hakam Singh v. Indar (ry which does‘in-' 
deed support his contention, but the grounds 
upon which that decision reposes do not, 
we think with all respect, justify the con- 
clusion arrived at. In our opinion a suc- ' 
cessful pre-emptor is vested with the rights 
of the vendze whom he dislodges not from ' 
the date of the sale but from the date on 
which he enforces his rights, ¢. e., from the 
date on which “he satisfies the conditions 
of his decreés ‘and brings it into operation, ' 
No doübt he is substituted for the ' ven- 
dee in all the rights that were transferred 
bý the sale, but it seetis to us unreasonable . 
to couclude that the process of substi-' 
tution takes place. on any date prior to 
the'satisfaction by the pre-emptor of thc 
conditions on which his decree has been 
granted to him, Any other conclusion 
will greatly increase the difficulties of 
persons desiring to dispose of their prop- 
erty by sale, for they would have to enquire 


(à 49 P. Rs 1902; 49 P. In R, 1902. 


by- 


The " 
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regarding the existence not only of ostensi- 
ble potential pre-emptors but would also 
have to enquire into.the history of ccn-, 
tiguous estates. In our opinion a suit to 
pre-empt on the ground of possession of, 
other property is open only to persons 
who at the time of sale have an established , 
title in that property. >: 

For these reasons we dismiss this appeal, 
with costs. i 

Z. E. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S ` 
' COURT. TE 


REVISION APPLICATION No, 24 OF 1921. 
"November 30, 1922. ` qj 
Present —Mr. Kincaid, J. C. and. 
|: Mr. Raymond, A.. J. C. é 
VELJI HIRJI—DEFENDANT—.. 
; APPLICANT . 
versus E eT. 
CHELLARAM  COOVERJI—PLAINTIFE. - 
` . OPPONENT. 
- Bombay. Rent (War Restrictions, No. 2) . Act 


(V II of.1918), s. 4 (6) ——' Change of conditions,” 
meaning of. j í 


"The words “change of conditions," occurring 
in section 4 (6) of the Bombay Rent (War Res- 
trictions, No. 2) Act do not refer to any change of , 
Oei "but to the premises leased. ([p. 320, 

"Mr. Pamanmal, for the Applicant. ' 

JUDGMENT.—This is a very simple case. 
The plaintifl-opponent, Chellaram Cooverji, 
filed a suit against the applicant Velji Hirji 
in the Small Cause Court for the recovery 
of rent of a'shop building which be had 
leased to Velji and' he'claim ed rent on the 
basis of Rs. 19-13-0 per mensem which he 
steted, was, the standard rent of the pre- 
mises., it ; 

. It,is alleged and not denied thet the 
Controller of Rents had determined tHe. 
standard rent of the premises.in question: 
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10 be Rs. 19-13-0. But subsequently the 
Controller reduced the rent fiom Rs.I9-13-0 
to Rs. rr-0-0.- The owner of the premises 
_applied to the Committee against tke order 
of the Contioller and they inczeased the 
regt to. Rs. I4-0-0 per memer. The 
plaintifi-opponent, however, filed a suit 
inthe Small Cause Court. for recovery 
-of rent at Rs. 19-13-0 which. he con- 
tended was the standard ren: and 
he filed the -Coutrollor’s certificate .with 
the plaint. In the lower Court the 
applicant contended that: the owner 
of premises was not entitled to rentel of 
Rs. 19-13-0 per mensem but that the correct 
rent for which he could sue was the one 
determined by the Committee. And an 
issue on the pleadings before ihe lower 
Court was, “ whether the order ‘of the Con- 
troller dated 17th March r920 (fixing the 
standard rent et Rs. 11-0-0) and that of 
the Committee (fixing the standerd rent at 
Rs. 14-0-0) the dated 12th May 1920 were 
ultra vires." ‘The learned Judge was of the 
opinion that both the crders were ultra 
vires and he decreed the plein&ff's suit 
at the rental of Rs. 19-13-0 as originally 
determined by the. Controller. TE 
: Mr.. Pamanm al has now applied to us 
to revise the order of the Small Cause Court 
Judge and.contends.that the order is wrong 
inasmuch as the learned Judge of the Small 
‘Cause Court was in error in holding the two 
orders to be wliva.vires. ‘There can be very 
little doubt thatif the order of the Controller 
is not maintainable the order-of the Com- 
mittee which is based on it must fail and 
the primary question for our consideration 
is whether he is empowered, except under 
the conditions described in the -Rent Act, 
to review his own' order. Mr. Pamanmal 
relies on clause (b) to section 4 of the Act 
VII of 1918 which is as follows :— 


“The Controller may, after such inquiry : 


as he may think fit, from time to time having 
regard to the provisions of the principal 
Act, fix the standard rent of any premises 
determined by him or by the Committee 
to be small premises." E 


," Xt is not disputed that in the presant case 
the premises are small premises as described 
in the Act.. Mr. Pamanmal faintly argued 
that when the Controller firstly fixed the 
. rent, he did-not-hold proper inquiry... But 
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the nature of the inquiry tó be held by 
him is one that is entirely within his discre- 
tion as stated in clause (I) to section 4. 
The principal words of clause (b) on which 
Mr..Pamanmal relies are the words “from 
time to time” and according to him the 
Controller is ‘empowered to alter the 
standard rent just as he may deem reces- 
sary. Clause (b) of section (4) must be 
read with clause (6) of the same section. 
“Subject as hereinafter provided and 
subject to the right of the Controller to 
te-fix the standard rent of any small pre- 
mises should there be a change of coriditions 
aftecting the standard rent thereof, an order 
under sub-section (1) shall be final.” 
. The sectio is perfectly clear and explicit 
inits terms. 
troller passed with regard to the standard 
rent at Rs. 19-13-0 was final and was only 
subject to alteration if there wis a change 
of conditions. And it is not alleged that '. 
in the present case there was any change 
of conditions. Mr. Pamanmal raised an ` 
ingenious argument that the tenants of | 
the premises bad changed. But the ctange 


_of conditions does not refer to any change 


of the occupiers but to the building and: 
as I said clause (6) of section 4 mtist be read 
with clause (b) and as such they clearly 
point out that the alteration in the standard 
rént can be made by the Controller only 
when there is & change of conditions in 
tbe prémises that are leased. 

“It was next argued that the plaint did 
not contain the certificate of the Controller | 
end consequently it should have been re- 
jected. But, as a matter of fact, the plaint 
was accompanied by the first ‘certificate 
gtanted by the Controllor and that was 


.all that was necessary as the second certi- ` 


ficate was a nullity. 
“The result is, that the application must 
be dismissed with costs. ‘ i 
N. 


K. Application dismissed, 


The first order that the Con- ` 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

CRIMINAL APPLICATION NO. 3 OF 1922. 
January 3r, 1922. 
Present.—Mr. Daniels, A. J. C. 
GANESH SHANKAR VIDVARTHI— 

ACCUSED—~APPLICANT 
VEISUS 
EMPEROR—CompPLAINANT.. 
Criminal Procedure Code (Act V of .1898), s. 

108— Accused required to furnish security—Subse- 
quent conviction of substantive offence—Security 
withdrawn—Committal to Jail—-Date from which 
substantive sentence to commence. 

Accused was, on 23rd May 1921, ordered to 
furnish security under section 108, Criminal Pro- 
cedure Code, for one year, or undergo imprisonment 
for that period. On 31st July 192r he was con- 
victed.of a substantive offence under section 500, 
Penal Code, and sentenced to undergo three months’ 
simple imprisonment, but he remained on bail 
til 23rd November}¥1921, when the bail-bond 
was cancelled. In the meanwhile, on the r6th 
October i921, he withdrew his security and on 
23rd November 1921 was committed to Jail under 
section 108, Criminal Procedure Code. The ques- 
tion was whether the substantive sentence of three 
months should commence on the date the bail- 
bond was cancelled, or on the expiry of the period 
of one year under section 108: 

. - Held, that the sentence of imprisonment under 
section 500, Penal Code, took “effect on 23rd 
November 1921 when accused’s  bail-bond was 
cancelled, as on the date on which that sentence was 
imposed, he was not undergoing a sentence of 
imprisonment. 

_ Criminal Application against an order of 
the Sussions Judge, Lucknow, dated the 
7th December 1921. . 

Dr. J. N. Misra, for the Applicant. 
Mr. Hamid Ali Khan, tor the Complain- 
ant. , : 

The Government Pleader, for the Crown, 

JUDGMENT.—This application might 
have raised a- question of great im- 
portance, namely, the question whether 
a sentence of imprisonment in default 
of finding security under the preventive 
sections of the Code ot, Criminal 
Procedure was a sentence of imprison- 
ment within the meaning of section 397, 
Crim.nal Procedure Code. There is no case 
of this Court on the point. The Allahabad 
High Court.in the well-known Full Bench 
ruling of Emperor v. Tula. Khan (r) has 
held that it is a saatence of imprisonment 
within the meanine ot the section, Other 

(n 30 A. 334; A. W. N, (1908) 133; 5 A. I. J. 

318 7 €. 1« J. 425 4 M. L. T. 41, (F. B) 
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High Courts, such as the Rombay High 
Court in Emperor v. Vishnu Balkrishna (2), 
the Patna High Court in Markandar Genda 
v. Emperor (3), and the Madras High 
Court in Joghi Kanmgan v. Emperor (4), 
have answered the question 1m the contrary 
Sense, It appears, however, on an exami- 
nation of the facts that it will not be neces- 
sary to decide the question, as the facts 
here are clearly distinguishable. | 
On 23rd May r9zr the applicant was 
ordered to furnish security for a period 
of one year under section roS, Crimi- 
nal Procedure Code. In default of 
finding s»curity it was directed that 
he should undergo rigorous: imprison- 
ment for the same period. The accused 
furnished the s2:curity required so that the 
alternative s»ntence of rigorous imprison- 
ment did not come into operation. Oa3r«t 
_ july the applicant was convicted of a sub- 
'stantive offence under section sor, Indian 
Penal Code, and sentencod to three months” 
simple imprisonment. Ho, however, re- 
mined ou bail antil 23rd November wh:n 
the bail bond was cancelled. Ta th: mau- 
while, oa October the 16th th» applicaat 
had withdrawn his security under section 
TOR, Criminal, Procedure Code, and had 
been committed to prison under that section. 
The question for decision i15, ' wüether the 
substantive sentence of three months’ im- 
prisonment. should comm:ne: on the data 
on which. the Bal bond was cancelled, name. 
ly, 2314 November, or on tho expiry of the 
` period of one year under section 108. 
Now, assuming the, correctness of the 
ruling in, Emperor v. Tula Khan (x) 1t is 
necessary tor the provisions of s»ction 397, 
Criminal Procedure Cade, to be applicable 
that the. person concerned shotild have. been 
“undergoing a sentence of imprisonment" 
„on the date on which sentence was pass:d 
on him for the substantive offence.. The 
date on which he wes sentenced for the 
substantive offence was 3:st July. Can it 
-he said that he was on that date undergoing 


i 


(2) 17 Ind. Cas. 785; 37 B. 178; 14 Bom. L. R. 
965; 1 Bom. Cr. Cas. 205; t3 Cr. L f. 849. 

3) 36 Ind. Cas. 495; L P. L. J. 212; (#917) 
Pat.32; 2 P. I, W. 369; 17. Ct. L. J. 528. : 

(4) ^31 M. S15: 4M. L1, 223; SCE, In J. 402, 
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‘a Sentence of imprisonment? Clearly not. 
He had been ordered to furnish security 
"and had furnished security. But for his 
sübsequent withdrawal cf the security no 
sentence of imprisonment under section 
108 would ever have come into operation. 
"The sentence of imprisonment came into 
operation from October the 16th, two and- 
a-half months after the date on which the 
'appllicant was sentenced to imprisonment 
"nder section 500. On the date when he 
‘was sentenced for that offence he was not 
ündergoinz any sentence of imprisonment 
whatever. | 

I, therefore, allow the «pplication and 
direct that the sentence of imprisonment 
under section 500 take effect from the aate 
on whichthe accused's bailunder that section 
was caricelled. If he had served any por- 
tion of the term before being admitted 
to bail this will of course be taken into 
account. 


“ W.C. A. Application allowed. 


. CALCUTTA HIGH COURT. 
. CRIMINAL REVISION CASE NO. 73: OF 1922. 
November 23, 1922. t 
Preseni[—Mt. justice Newbould and 
Mr, Justice Suhrawardy. 
SHIB CHANDRA CHAKRAVARTY 
-— PETITIONER 
VEYSUS 
RABBANI MONDAL AND OTEERS— 
OPPOSITE PARTY. ; 
Criminal Procedure Code (Act V of 1898), s. 
345— Penal Code (Act XL V of 1860), s. 342— 
Wrongful confinement of complainant and another— 
Complainant, power of, to compound offence. 
Where a person is charged ünder section 342 
of the Pena] Code with wrongfully confining the 
complainant and another person, the complainant 
has authority to compound the offence as 
against himself but he has no atthority to 
compound it as against that other person, 
Criminal Revision. ' | 
Babus Dasarathi Sanyal, Monmotha 
Nath Mukerjee, Upendra Kumar Roy 
and Lalit Mohan Sanyal, for the Peti- 
tioner, ^ ho 5 
Mr, Monier and Babu Sarat Chandra Mn- 
-&herjze, for the Opposite Party. 
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JUDGMENT.—Three persons who are 
the opposite parties before us were tried. 
by B.Surendra Nath Banerjee, Magisirate, 
Second Class, at Bongaon, who framed 
chatges against them for, having, com- 
mitted offenc.s punishable undef sections 
323 and 342, Indian Penal Code. In: 
the first charge they were alleged to have 
caused hurt to one Hari Nath Bose and 
in the second charge they were alleged to 
have wrongfully confined Hari Nath Bose 
and Shib Chandra Chakravarty. They were 
convicted on both these charges and they 
appealed to the District Magistrate. At the 
hearing of the appeal anapplication was made 
by Hari Nath Bose to compound the case 
under section 345 Criminal Procedure Code. 
The District Magistrate allowed the compro- 
mise and acquitted all the appellants under 
that section. 

This Rule has been obtained by 
Shiba Chandra Chakravarty on the ground 
that he was no patty to the compromise 


. and that, therefore, the acquittal so far as 


the offence committed against him was con- 
cerned, was illegal. We hold that this Rule 
must be made absolute on this ground. 
Though Hari Nath Bose was the complian- 
ant in the case that gave him no power 
to compound the offences under section 
345, Criminal Procedure Code.. Under that 
section the persons by whom an offence 
may be compounded are set out in the 31d 
column of the statement which forms part 
ofthatsection. Hari Nath Bose could com- 
pound the offences of hurt and wrongful 
confinement committed against him. But 
the only person who could compound the 
offence of wrongfully confining Shib Chand. 
ta Chakravarty was Shib Chandra Chak- 
Yavatty himself. As he was no party to 
the compromise the acquittal of the accused 
on this patt of the charge was illegal." 

We accordingly make this Rule absolute. 
We set aside the order of acquittal so fat 
asit relates to the conviction for the offence 
of wtongfully confining Shib Chandra Chak- 
tavatty. The appeal, so far as it relates to 
this offence, must be heard on the merits, 

The three accused will appear before the 
Magistrate and execute fresh bail bonds 
for theit appearence when called on. 


N. H. Rule made absolute, 
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LAHORE HIGH COURT. 
CRIMINAL PETITION No. 1700 OF 1922. 
February 19, 1923. 

Present —Mr. Justice Moti Sagar. 
NADAR AND OTHERS—-CONVICTS—- 
—PETITIONERS 

Versus 
: EMPEROR-—RESPONDENT. | 

Criminal Procedure Code (Act V of 1898), ss. 
79, 183, applicability of —Offence committed during 
journey in foreign territory and British India 
-—Offence, whether triable in British India— Conse- 
quence” ins. 179, meaning of. 

Section 183 of the Criminal Procedure Code 
applies ouly to cases where the offence is comwit- ’ 
tedin British India and not in foreign territory. 
This section is part of a Code of Proce- 
dure for thé trial of offences committed 
in British India; it extends to the whole of 
British India, but cannot give the Courts 
jurisdiction over offences committed beyond the 
limits of British India. The word “journey” used 
in the section does not include a journey in foreign 
territory, but is confined in its meaning to a jour- 
ney within the territories of British India, 
[p. 324. col. 1.] ] 

Bapu Baldi v. Queen, 5 M. 23; 1 Weir 1; 2 
Ind. Dec. (N. S.) 17, relied on, . 

Where an offence is committed iu the course of 
a journey part of which lay through foreign 
territory and it is doubtful whether the offence 
was committed in foreign territory or in British 
India, section 183 of the Criminal Procedure Code 
is not applicable to the case and itis not triable 
in British India. [p. 324, col. r.] Z 

Semble:—The ‘ consequence " contemplated by 
section 179 of the Criminal Procedure Code means. 
a consequence which forms a part and parcel of the 
offence and does not mean a consequence which is 
not such a direct result of the act of the offender 
as to.form any part of that offence, [p. 324, col. 2.] 


Inve Rambilas, 26 Ind. Cas. 136 ; 38 M. 639 ;^ 
16 M. L. T. 505; (1914) M. W. N. 894 ; 15 Cr. L.J. 
688; 29 M. L. J. 175; Krishnamachari v. Shaw 
Wallace and Co., 29 Ind. Cas. 331; 29 M. L. J. 178; 
` 18 M. L. T. 25; (1915) M. W. N. 418; 39 M. 576; 16 
Cr. L. J. 491. and Gokal Chand v. Phul Chand, 
51nd. Cas. 830; 7 P. R. 1910 Cr.; 7 P, W. R. 1910 Crj . 
172 P. L. R. 1910 ; 11 Cr. L. J. 253, relied on, 


Petition, under section 439 of the Crimi- 
nal Proced ure Code, for revision of theorder 
: of the Sessions Judge, Rawalpindi, dated 
the r5th November 1922, aftirming that of 
the Magistrate, First Class, Rawalpindi 
dated tke 16th October 1922. 


Mr. Har Charan Das Bhalla, for the 


Petitioners. 
Mr. Bent Parshad Khosla, for the Govern- 
menc Advecate, for the Respondent. 
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JUDGMENT.—In this case the peti- 
tiouers were tried and convicted of 
criminal breach of trust as ‘carriers, 
under section 407 of the Indian Penal 
Code, and sentenced to three montts’ 
rigorous impriscnirent and: Rs. 175 fine 
each. ‘An appeal was preferred to the Ses- 
sions Judge but was dismissed and the con- 
victicns and the, sentences imposed by 
the Trial. Magistrate ctnfirmed. The 
petitioners have now come up in re- 
vision to this Court. | 

It appears that the petitioners were en- 
trusted with a certain amount of ghee 
at Islamabad in the Kashmir territory for 
conveyance to Rawalpindi. The charge 
against them was that on their way from 
Islamabad to Rawalpindi they abstracted 
about eleven maunds of ghee from the tins 
which were entrusted to their care, and that 
they committed criminal breach of trust 
in respect thereof, rg 

Qa the facts found by the learned Sessions 


Judge there can be no aoubt that the | 


accused are guilty, and that it must be held 


that the charge of criminal breach of trust ` 


brought against them is fully established. 


I issued notice in this case only because . 


I felt’ doubtful on the question of 
jurisdiction. I have now heard Counsel. 
on both sides and, after giving a most 
careful consideration to the matter, have 
arrived at the conclusion that the Rawal-’ 
pindi Courts had no jurisdiction to'try tbis 
case and that the convictions must be: set 
aside. No definite finding has been given 
by anyofthe Courts below as to the place 


where the oflence was committed, andithas -` 


practically been taken for granted that the 
offence must have been committed with-: 
in British India, I do not see there was any 
warrant for such a presumption. No 
evidence was produced by the prosecution 


` upon this point and, in these circumstances, 


it would, in fact, be impossible for any Court 
to come to a definite finding that the offence 
was committed in British India or in foreign 
territory. The learned Sessions Judge in 
his judgment observes that the ofience was 
committed somewhere between Islamabad ' 
ir Kashmir and Rawalpindi and that the 
likelihood is that it was committed. near 
Bharakau where Gulab lives. I do not sge 
upon what evidence this conclusion has been 


arrived at. If there were any doubt upon 


' 


, 


5 


. 
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this’ matter the benefit of the doubt ought 
to ‘have been given to thé accüsed and not 
to the prosecution, In the absence of any 
d rect evidence upon thé point, it is im- 
possible to hold that the offence was commit- 
ted in British India. In these circumstan- 
ces itis clear that section 183 of the Crimi- 
nal Procedure Code would be entirely in- 
applicable. This section, applies’ only to 
cases where the offence is commicted in 
British India and notin foreign territory. 
Asruledin Bapu Baldi v' Queen (x) , the sec- 
tion is part of a Code of Procedure for the 
trial ot offences committedin British India. 
It extends to the. whole of British Indie, 
but cannot give the Courts jurisdiction 
over the offences committed beyond the 
limits of British India. The word ' jour- 
ney’ ' spoken of in this section dues not in 
clude a journey in forei gn territory, but is 
confined in its meaning to a journey within 
the territories of British India. There be- 
ing no évidericé on the record that the offence 
was committed in British India, it niust be 
held that séction 183 does not apply. Nor 
has the section 181 (2 ), which the learned 
Sessions J udge thinks applies, anything 
“to do with this case. That section pro- 
vides that. the offetice óf criminal misappro- 
be enquired into or tried by a Court within 
the local limits of whose jurisdiction any 
part of the property, which is the subject 
of the offence, was received or retained 
by the accüséd person or the oftence was 
committed. It is obvious thet none 
of the requirements of this section are ful- 
filledii inthe present case, ‘Itisadmitted that 
there is no evidence on thé record to show 
that any part of the II maurds of ghee 
which is! said to have béen abstracted 
from the tins, was réceived ór retained by 
the accused pérsons within British Territory 
and the section cannot, therefore, be of 
any application whatever., 

Next, it is argued that if none of the twò 
sections above, tietitioned is applicable, 
section 179 of the Criminal Procedure 
Code might apply. lam unable +ò agree 
with this, contentién either. This 
section applies oily to casés in which 
the ofiéncé:s completed by reason of à conse- 


quencé etisuing within thé local limits of 


(2 5 Magis Weir 113 Ind, Ded (m E) 17. 
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another juzisdiction,or to cases in which the 
fact of a consequence ensuing in another 
jurisdiction is the cause of the offender 
being accused of the offence. It is 
clear that none of these things exist 
in the present case. Moteover, alt the 
High Courts are not agteed as to the 
exact scope of the words ‘‘by reason of anv 
consequerice which has ensued." Ina large 
number of caseS it bas been laid down 
that the consequence means a consequence 
which forirs a part atid parcel of the cífence 
and does not mean a conséquence which is 
not such a direct result óf the act òf the 
offender as to form any part of that offence 
In ve Rambilas (2); Krishnamachari v. Shaw 
Wallace & Co. (3) and Gokal Chand v. Phut 
Chand(4). The complainants 1h the present 
case were certain commission agents at 
Rawalpindi to whom the ghee was consigned 
from Islamabad, and it is impossible to see 
howit can be said thatthe corisequences of 
the offence , which was probably complete 
as soon as the gheé was abstracted, ensued to 
the complainants at Rawalpindi so as to 
give the Rawalpindi Courts jurisdiction to 
try this case. 

In my opinion the trial of the case was 
without jurisdiction and the convictions 
and the sentences must beset aside and thé 
proceedings quashed. 

Tallow the revision and order accordingly, 


Revision allo wid. 
1 


a 


(2) 26 Ind. Càs. 136; 38 M. '639; 16 M. Å. T. D 
zo M. W. N. 894 ; 15 Cr. L. J. 688; 29 M. L m 


L^ 2ó Ind, Cas. 331 ; 29 M. Li. J: 178; 18 M. la 
ee (1913)M. W. N. 418; 39 M. 576 ; 16 Cr. I. Ji 
$9) 5 Ind. Cas, 830; 7 P.R 1910 Cr. ;7 P W.R, 
19ro Cr.; 172 P, Lr, R. 1910 ; 11 Cr, I. f. 253. 
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GA TUN LIN 9, EMPEROR. 


UPPER BURMA JUDICIAL COMMIS- 
. SIONER’S COURT. 
CRIMINAL REVISION CASE NO. 1213! OF. 
1921. 
January 24; 1922. . 
Present — ME. Saunders, J. C. , 
NGA TUN LÍN—APPLICANT 
UEYSHS 
EMPEROR-—O»PPOstTE PARTY. 
Burma Village Act (VI of 1907),.55. I0, 28— 
Village headman—Protection from prosecution. 
A village headman is protected by section 28 
of the Burma Village Act to this extent that he 
cannot be prosecuted for an act or omission. 
punishable under section ro of that Act, or for àn 
abuse of his power similarly punishable, “even 
though such act or omission, or such abuse’ of 
power is punishable under the Penal Code, or 
some other law, . unless the prosecution is in- 
stituted by order of, or under authority from, the 
Deputy ‘Commissioner. [p. 326, col. 1.] i 


Mr. R. K. Banerjee, for the Applicant. 


JUDGMENT. —The complainant here ace 


cused four persons, one of whom wasa vil- 
lage headman, of illegally confining him 


and causing him hurt, offences ‘punishable’ 
under sections 342 and 323 of the Indian: 


Penal Code. The Deputy Commissioner 
appears to have had an enquiry made into 
the conduct of the headman, and, upon the 
goth., of May, issued an otder “refusing sanc- 
tion.” This enquiry was initiated upon a 
report by the Magistrate to whom the com- 
plaint had been made that the action of the 
headman in confining the acctised was, ap- 
parently , an abuse of his powers, punishable 
uuder section ro of the Village Act or under 
section 342 of the Indien Penal Code, and 
the Magistrate thought that the sanction 
of the Deputy Commissioner was neces- 
sary, This view appeats to have been 
accepted by the Deputy Commissioner 
and upon his fefusing sanction, the Sub- 
Divisional Magistrate discharged the accus- 
cd. An application was then made to the 
Commissioner of the Division who pointed 
out that no sanction was required for the 
prosecution of a village headman under sec- 
tions 323 and 342 of the Indian Penal Code, 
butat the same time held that sanction 
should have been granted and, apparently 
acting under the powers conferred by sec- 
tion 23 of the Village Act, the Commission- 
er sanctioued the prosecution of the head- 
mam under those sections, 


INDIAN. CASES. 


Against this, 


is 


order the headman appeats to have applied 
in revision to the Local Government which 
recorded au ordet to the effect that the Local 
Government ‘ ‘is advised that no anthority 
has powet to sanction ot to Tefuse sanction 
to a ptosecution under section 342. of the 
Indian Renal Code, and the Lieutenant-Gov- 
ernor is, therefore, unable to interfere in the 
petitioner's behalf. ‘The complainant then 
appears to haye lodged anothef com- 
plaint under sections 323, 342 : and 504 9 of the 
Indian Penal Code against the same accused 
in the Court of the Senior Magistrate. The 
Senior Magistrate efter perusing the orders 
already passed, expressed an pinicn, 
that the orders of the Commissioner were 
not legal and could not be regarded as an 
authority to prosecute the headman, ‘and 
he, therefore, dismissed the complaint. The 
complainant then applied in revision to 
the Sessions Judge who pointed out that no 
defence of acting under the Village Act could 
be urged in answef to charges’ under sectous 


.323 and 504 of the Indian Penal Cols, and 
‘that, therefore, no otder or authority from 


the Deputy Commissioner was require so 
fat as those charges were concerned. ‘The 
Sessions- Judge then expressed an qp'nion 
that the order of the Deputy Commissioner 
was necessary for a prosecution for illegal 
confinement, and the Judge said that the: 
opinion of the Legal Remembrancer who 
had been consulted by the Local Govetn- 
ment had been ovetriled by the Gor en- 
ment Advocate, who expressed ` an cpin- 
ion that any ordet of a Deputy Commis- 
sioner giving ot withholding leave to pro- 
secute could be Tevised by a Commissionet 
under section 23 of the Village Act; and the 
Judge held that, the order of the Ccmmis- 
sioner reversing the order of the Deputy 
Ccmmissioner Tefusing-sanction wasa gcod 
and valid order, and directed the Court to 
proceed to enquire into the charge 
under section 342. Against this order the 
headman now comes to this Courti inreyi sion. 
There appeats to have been a good deal of 
misunderstanding and confusion’ of thought 
on the part of the various officers concerned 
in dealing with this case. Section 28 of 
the Village Act provides that no complaint 
against a headman of any, act or omission 
punishable under this Act shall be enter- 
tained by any Court unless the prosecuticn is 


instituted by order of, of under authority 
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rom, the Deputy Commissioner. As was  puty Commissioner has authorised the pro- 


pointed out by the Legal Remembrancer 
when he was consulted by tbe Local 
Government, the Village Actsays nothing 
about sanction of a Deprty Commissioner 
being required for a prosecution. 

"The case of Nga Shwe Yi v. Crow (1) may 
Jb. referred to. That was a case under the 
Lower Burma Village Act of 1880, but the 
` wording of section 28 of the present Act is 
identical with that of section xg of that 
Act, and section 10 of the present Act cor- 
responds exactly with the first pert of sec- 
tion 8 of the former Act. Ilagree with much 
of the criticism of Irwin, J.,in thatjudgment 
of the language of the Act, andIam not very 
greatly impressed by the arguments of the 
Judges who decid .d that case. Az the same 
time, there can be no doubt that the inter- 
ptetation given by the majority of the Judges 
to section r9, which corresponds with sec- 
tion 28 of the present Act, is in accordance 
with the ordinary practice and gets ov.r the 
serious difficulty that, if the words of the 
section are strictly construed, they have 
no meaning and arc superfluous: I think 
-it must be taken, therefore, that a village 
-headman is protected by section 28 of the 
Village Act to this extent, that ne cannet 
' be prosecuted for an act or omission punish- 
able under section 10 of the Act or for an 
abuse of-his power similarly punishakle, even 
though such act oromission or such abuse of 
power is punishable under the Indian Penal 
Code or some other 'aw, unless the prose- 
` cution is instituted by order of or under 
authority from, the Deputy Commissioner, 
The wording is unfortunate because it must 
‘often be impossible to say whether a head. 
man was acting or claimed to be acting in the 
exercise of his powers when he did the 
act complained of. It wou!d appear to be 
‘the duty of a Magistrate to wham 8 com- 
plaint is made, if it is clear from the alle- 
‘gations of the complainant that the village 
headman was acting ostensibly in the exer- 
cise of his powers, to dismiss the complaint, 
‘and similarly to refuse to proceed with it if 
itappears'in the course of the trial that the 
h:adman was excrcising powers conferred 
upon him by the Act, even though he may 
‘have abused those powers unless the De- 


Sectition. 

As to the power of the Commissioner to 
institute or give authority to institute a 
prosecution which the Deputy Commission- 
er has not institutcd or authorised, it ap- 
pears to me very doubtful whether the pro- 
visions of section 23 give the Commissioner 
any such authority. The Deputy Commis- 
sioner is an executive officer who is 
presumably bound to cbey the orders 
of his superior, and the correct 
procedure would apparently be for the 
Commissioner, if he considers that a 
headman should be prosecuted, to direct 
the Deputy Commissioner to institute or 
authorise his prosecution under section 28 
of the Village Act. 

Prima facie it does not appear that the 
village headmen has any power to cause 
hurt to or insult enother person and there 
appears to be no reason why the Magistrate 
should not enquire into the charges brougbt 
against the headman under sections 233 
and 504 of the Indian Penal Code. 

As far as the charge under sectión 342 of 
of the Incien Penal Code is concerned, it 
would appear that the headman must have 
becn acting under colour of his authoricy as 
headman, and lam of opinion that the ccr- 
rect procedure would be, if the Commissi:r.- 
er considers that the headman shovld be 
tried, that he should direct the Deprty 
Commissicner to institute or autkorise pro- 
ceeáings against him ; in the absence cf such 
instituticn ot authoiissticn the Megistrate 
is debatred frcm enterteinizg the c.n paint 
in respect of the charge under section 242 
by section 28 of the Vi'lage Act. 


WwW. C. A. Order accordingly. 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 630 oF 1922. 
. November 13, 1922. : 
.Preseni;—Justice Sir John Bucknill, Kr. 
AJODHVA TEWARI—PZTITIONER | 
$ versus : 
EMPEROR-—Or»osrtE PARTY. 
. Criminal Procedure Code (Act V of 1898), 
SS. 133. 135, 141—Obsirucon-— Jury, appoini= 
ment of—Failure to return verdict—~Procedure, 
Where a person against whom a conditional 
order is made under section 133 of the Criminal 
Procedure Code obtains the appointment of a 
Jury, but the Jury, for any reason, does not return 
a'verdict within the time fixed by the Magistrate 
the latter must inquire into the matter before he 
passes a final order. 
Raimohan Kaymokar v. Emperor, 35 Ind. Cas. 
969: 44 C. 613 20 C, W. N. 1171; 17 Cr. L J. 409, 
relied: on. 


i" Application against an order, dated 
28th October 1922, passed by the Sub-Divi- 
sional Magistrate, Sitamarhi. 


Mr. Bankim Chandra De, for the Peti- 


tioner. 

JUDGMENT.—This is an application 
made by one Ajodhya Tewari asking that 
an order made by the Sub-Divisional Magis- 
trate of Sitamarhi, directing the prosecu- 
tion of the petitioner for an offence against 
.the provisions of section 188 0f the Indian 
Penal Code may be set aside. ` 

The matter is a very simple one. The 
petitioner was alleged to have obstructed a 
roadway. Apparently, the petitioner main- 
tains that at that time the roadway was 
not public. However, the Police received 
information that there was some obstruction 
and they reported that the petitioner had 
put up a post in a path running from the 
village to the well and had also erected a 
taiti which had the effect of diminishing 
the width of the path. Proceedings accord- 
ingly were commenced against the peti- 
tioner under the provisions of section I33 
of the Code of Criminal Procedure on the 
25th of May this year. The petitioner, as 
he had aright to do, applied to the Magis- 
trate for aJury in the manner provided by 
the provisions of section 135 of the Code of 
Criminal Procedure. The Jury was accord- 
-ingly appointed and instructed to report on 
acertain day; but they did not report on 
the day on which they had been told and 
ou that day. the Magistrate without any fur- 
ther ado made the conditional order, which 
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he had previously made; absolute, : order- 
ing the alleged obstructions to be pulled 
down. Apparently, the order directed the 
petitioner to pull the obstructions down 
by the 5th of August. For some. 
reason or other he did not do so 
and some days later the fact that 
he had not done so was ‘brought 
to the notice of the ‘Magistrate who 
directed him to show causé why he 
should not be prosecuted, for an offence 


‘against the provisions of section 188 of the 


Indian Penal Code, i.e., for having disobeyed 


‘an order duly promulgated by a proper 


authority. However, a little later on, the 
petitioner came and told the Magistrate 


-that he had removed the alleged obstruc- 


tions; but, nevertheless, the Magistrate 
has directed that he should still be prose- 
cuted. ; 

Now,one must proceed a little further 
and ascertain what has been brought hefore 
the notice of this Court. The position 
really.is that, when the Jury had failed to 
return their verdict as ordered at the time 
fixed, the Magistrate should not have, 
without giving any body an opportunity of 
being heard, made the order absolute, 
Section 141, which says that if the Jury 
appointed does not return its verdict within 
the time fixed the Magistrate may “pass 
such order as he thinks fit" must mean that 
if the Jury for any reason does not return 
its verdict, the Magistrate must inquire 


into the matter before he passes an order. 


This is obviously only' iu consonance with 
the proper conduct of legal investigation and 
I cannot imagine that it could seriously be 
maintained that without any investigation 
whatever and merely upon either an ex 
parte statement made. by the complainant 
ot on a report by the Police as to what the 
Police may have found at the place in ques- 
tion, a Magistrate is really justified in pass- 
ing anything but an emergency order 
(which is provided for by another section) 
without any attempt to investigate the 
rights and circumstances which surround 
the position of the affair. This view, 
which I think is thecorrect one,is borne out 
by the case of Raimohan Karmokw v. 
Emperor (x) and the whole tendency of the 
C WwW N 


1 


(1) 35 Ind. Cas, 969; 44 C. Or; 20 
1172; 17 Cn de Je ao. : 
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other decisions to which I have been refer- 
‘red points in the same direction. Under these 
circumstances, it appears to me that the 
proper course in this case is to set aside the 
order which was made by the Sub-Divisional 
Magistrate on the 28th October x922 
ordering the prosecution of the. petitioner 
in connection with an offence against the 
provisions of section 188, Indian Penal 
Code. Of course, if there is obstruction 
still existing (which I do not find from 
the papers which are at present before 
me) there is nothing to prevent further 
proceedings being taken against the peti- 
tioner and with his being dealt in the 
manner provided by law. 
OZKE. Rule made absolute, 
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LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL NO. 135 OF 1922. 
April 3, 1922. 

Present:—Sir Sydney Robinson, Kr., Chief 
Judge, and Mr. Justice Macgregor. 
RAMBIT—Accusep 
UEOF SMS 

| EMPEROR—OrPOSITE PARTY. 

Criminal Procedure Code (Act of 1898), 
$5. 367, 537—— Judgment, place of, in criminal trial 

— Non-compliance -with provisions of s. 367 of 
Act V of 1898 whether mere irregularity. 

The delivery of judgment and the passing of 
sentence is an integral part of a Criminal trial. 
Itisnot a mere formality and, consequently, where 
a. judgment is signed and dated before delivery 


and is translated to the accused by the Court ` 


Interpreter, the’ Judge himself being absent, it 
amounts to a breach of the provisions of section 
367 of the Criminal Procedure Code and cannot 
be treated as a mere irregularity to be cured by 
section 537 of the Code. : 

Criminal Appeal from an ordez of the 
Additional Sessions Judge, Arakan, dated 
the 3xst January 1922, in Sessions Trial 
.No. d of I922. , 

Saw Hla Pru, for the Appellant. 

JUDGMENT. —The report of the learned 
Additional Sessions Judge shows that. on 
the date fixed for delivery of judgment 
the Judge was ill. He signed and dated 
the judgment and sent it to his Chief Clerk 
to deliver.’ Counsel pointed out that this 
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would be illegal. The Clerk, therefore, in- 
formed the Judge who directed the Court 
Interpreter tó translate the jüdgment to the 
accused. Taere is, therefore, the fact that ` 
the judgment was sigüed and dated before. 
delivery, it was not legally pronounced, there 
was no Court for no presiding Judge was 
present and there has thus been a breach 
of all the important provisions of section 
367. The delivery of judgment and the 
passing of sentence is an integral part of a 
criminal trial. It is not a mere formality 
and the deliberate breach of express pro- 
visions of the law caynot be treated a mere 
irregularity to be cured by Section 
537. 

We, therefore, set aside the conviction 
and sentence and direct a ` re-trial. The 


_ Additional Sessions Judge has now been 


transferred and, thereforé, no ordar zs t^ 
the Court is necessaty. 


N. K. Re-trial sisi 2 


CALCUTTA HIGH COURT. 

CRIMINAL, REFERENCE No. 159 OF 1922. 

January 24, 1923. . 
Present — Mr, Justice Newbould and Mr. 
Justice Suhrawardy. 
 GIRIDHAR SARKAR AND OTHERS 
— ACCUSED 
Versus 
HARISH CHANDRA CHOWDRURY— 
OMNEA. : 

Evidence Act (I of 1872), 1X4 (e)—Civil 
Procedure Code ( Act V of 1908), 0. XXI,r.24 9 
—Warrant signed by Serishtadar “ “by order ”=— 
Presumption. 

Where a Serishtadar signs a arant “ by order ” 
the presumption under section 114 (e) of the Evi- 
dence Act is applicable, and he isust-be held to 
be the officer appointed by the Court to sign 
processes as required by clause (2) of r. 24 cf Q. 
XXI of the Civil Procedure Code, 

Criminal reference by the Sessions Judge, 
Dinajpur,. dated the 20th November 
1922, recommending reversal of the order 
of the. Deputy Magistrate of Dinajpur, 
dated the 7th. August, 1922... .. 
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FACTS. appear from the following 


ORDER OF REFERENCE.  .. 
The petitioners have been convicted under 


section.186, Indian Penal Code, in the under-- 


noted circumstances :—— 

Warrants of attachment of the dRovedble 
property of two. of them, in-pursuance -of 
decrees, were. entrusted to a peon of -the 
Civil Court for execution, The warrants 
purport to be signed by the officiating 
Sertshtadar of the Court, and thereis nothing 
on-the record tc show that he was authorised 
to sign them on behalf of the Mungif. . 

The peon attached some cattle belonging 
to the judgment-debtors, and made them 
over to two servants of the decree-holder, 
from whom the petitioners, and others 
rescued them. 

.l.am of opinion that the DEVREN is 
bad in law. 

It had. been held, in the case cf Deputy 
Legal Remembrancer v. Mir Sarwur Jan (x), 
that where a warrant purports to be signed 
on behalf of the presiding officer of a Court 
by a person appointed to do so, there should 
be evidence, either on the face of the signa- 
ture itself or otherwise, to preve -the.’ ap- 
pointment, In thet case a warrant pf arrest 

‘issued’ under. the corresponding section of 
the old Code, was held not te bea good 
warrant, anda conviction for resisting its 
execution was set aside. 


I am; therefore, of opinion, that in ‘the pre: 


sent case, , the conviction under section TBF, 


Indian’ Penei Code, cannot stand. I accord-: 


ingly refer the tetter for the consideration 
of the Hon’ble Judges with the recommend- 


ation that the conyiction be quashed anda ~ 
. 743 (b) (g)—Giving wrong information to elent 


retrial directed in accordance with law, 

Babu. Indu Prokash Chatterjee, for the 
Aceused., - 

Pabus Manmatha Nath Mukherjee and 
Satindya...Nath Mulheryee, for the Com- 
pleinents. ^ > : 

JUDGMENT.—The facts of the present 
case can be distinguished from: the facts 
of the case cited by the learned Sessions 
jndge.in his letter of reference, namely, 
the case of Deputy Legal Remembrancer 
y. -Mir Sarwar Jan (XY In that case the 
warrant signed by the Serishtadar did. not 
show on the.face of it that the Serishtadar 
had signed i in 1 the exercise of tlie pinion ey, 
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sdclegeted- to him by the i Tal But here 


"we find that tle: ` Serishtadar who” ‘signed 


the warrant purported ‘to make that singna- 
ture ‘‘ by order." We think, therefore, 
that the presumption, under section 114 (6) 
of the’ Evidence Act can be applied to the 
present case, and we hold that the statement 
that appeared in the face of the warrant 
that the Seriskladar signed “ by order ” con 
be presumed to be true, and that we should 
hold, in the absence of anything to suggest 
the contrary, that he was actually the 
officer appointed by the Court tc’ sign 


prc cesses as required by cleuse 2 of r. 24, ` 


O. XXI, Civil Procedure cde. 

We accordingly tefuse to accept this 
reference and direct tlat the papers 
be returned. ` The accused must - surren- 
der to their bail anë undergo | the 
nexpried portion of their sentence. 


W. C. A. Interference declined.» 





MADRAS HIGH COURT. 
‘APPLICATION UNDER THE LEGAL 
PRACTITIONERS ACT, 

| November 6, 1022. - i 
Pr esent:—Sir Walter Schwabe, Kas, Chiet 
Justice, Mr. Justice Coutts-Trotter and 
"Mr. Justice Ramesam. 

In the matter of A FIRST GRADE 
: PLEADER. - 
Legal Practitioners Act-(X VIII of 1879), s 


Professional misconduct— Absence of fraud— Costs. 

Where a Pleader, who was in possession of docu- 
ments belonging to his client; from some motive 
of fear and self-interest,” caused by certain cir- 
cumstances, concealed the fact from him and 
denied being in possession of them, butit appeared 
his conduct was in no way fraudulent and there 
was po intention to hurt the client: 

"Held, (zr). that the conduct -of the Pleader in 
telling a lietohisclient, ‘from whatever motive, 
amounted to ptofessional misconduct; . . 

(2) that in the absence of any fraudilent inten- 
tion, it was: not necessary to take any action against 
the Pleader beyond expressing strong disapproval 
of his conduct, especially in view of the fact that 
he had to defend himself against very serious 
charges of fraud which had not been made out ; 

(3)that | having regard to the vindictive con- 
duct of the petitioner andthefactthat thecharges 
of fraud ee d him - um the Pleader had 
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not been substantiated it was not necessary to 
direct the Pleader to pay the costs of the ‘peti- 
tioner. : : 

Petition, under section 13, clauses (b) 
and (f) of the Legal Practitioners Act, pray- 
ing that, in the circumstance stated in the 
affidavit filed therewith, the High Court will 
‘be pleased to take action against the pro- 
fessional misconduct of the respondent 
herein. 

Messrs. K. Dorai Raja and Ganesa Ayyar, 
for the Petitoner. 

Messrs. Nugent Grant, Counsel, and K. S. 
' Krishnaswamt Aiyangar, ior the Respond- 
ents. 

Mr. T. R. Ramachandra, for the Vakils’ 
Association. | 

JUDGMENT.—This is an epplication 
under the Legal Practitioners Act for the 
legal practitioner in question to show cause 
why he should not be dealt with by the 
Court. The facts of this case have been put 
before us very fairly indeed by the learned 
Advocate-General as the President of the 
Vakils’ Association and very frankly by 
Mr. Grant on behalf ofthe Pleader in ques- 
tion; and, although very sinister charges 
indeed were made against the  Pleader, 
on examination the sinister aspect of 
the case disappears but there remain these 
facts. The Pleader having, in his profes- 
sional capacity, hadthe custody of certain 
documents put them into Court. He was 

acting at that time for the father of the 
‘present petitioner and his brother, and, 
on the death of the father, he continued to 
act for a tim: for the two brothers. Those 
documents not being required for the pur- 
pose of the then pending suit, the prac- 
titioner applied to and got them back 
from the Court. They apparently were 
taken by his clerk and kept among 
other documents belonging to this practi- 


tioner by his clerk, and we are pré- . 


pared to accept as a fact that’ he 
forgot that he had ever got them back and 
had not any knowledge of where they were. 
At a later time, the brothers having 
quarrelled, he was asked by one of them 
forthe documents, He applied to zhe Court, 
believing that they were still withthe Court, 
for those documents, and then discovered 
that, at any rate as far as mostof them 
were concerned and in particular the do- 
cument which] the practitioner was par- 
ticularly anxious to get hold of, they had 
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been returned to him. “He discovered after 
search that those documents were in fact 
among the papers inthe custody of 
his clerk. With that knowledge he wrote 
two letters stating in effect that he had 
not got the documents and concealing the 
fact that the Court had recently told him 
that he had got the documents and that 
he had discovered them in the hands of 
his clerk. Mr. Grant, appearing for him, 
used what is appropriate language. He 
says that those documents contained lies. 
A professional man in- this profession 
must know perfectly well that lying 
to his client is unprofessional conduct. 
We have no doubt in this case he did so be 
cause he thought that if he spoke the. truth 
he would got into considerable trouble 
with, at any rate, one of the two brothers, 
probably with both, and he realised, es- 
pecially as one document was still 
missing, that the sinister suggestions 
which at that time apparently were 
already being made, that he had from 
the start ‘acted fraudulently in conceal} 
ing his custody of these documents, would 
seem to have been with some foundation 
and would probably be urged against him 
with the result that he would lose his 
clients, persons obviously of a very litigious 
nature and no doubt very valuable clients. 

There can be no justification at all for 
not speaking the truth. The fact that a 
man is going to be. injured professionally 
if he does speak the truth is no valid excuse 
for telling a lic; but, itis an attitude which is 
not uncommon and whichis not of the most 
serious character. Itis very different from 
the case of a professional mamtelling alie 
fraudulently in the sense of wishing to 
assist his client in deceiving the Court or even 
wishing to assist his clientin a claim that 
he is making against another. It is done 
recklessly, foolishly and wrongly, apparent- 
ly partly from fear and partly in his own 
interest. i 

Having said so much, we think there is 
little else to be said or done in the matter. 
We think itis a case where, but for the cir- 
cumstances to which I am about to refer we 
should order the practitioner to pay the 
costs. of the petitioner in the matter, but 
in this case, the petitioner has acted through- 
out certainly vindictively. He has put in a 


"petition to the Court,and before the District 


I 
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Judge in the enquiry which was directed 
to be held by the District Judge a sinister 
view of the whole matter and made charges 
of a very serious fraud, ziz., that the peti- 
tioner had originally got these documents 
from the Court in order to help not his own 


` client but the brother, and had concealed 


the documents with the object of hurt- 
ing his client in his suit and assisting the 
brother in any litigation that there might 
be between the two brothers. Those charges 
have wholly failed and, therefore, we do not 
think it right in this case to order the prac- 
titioner to pay the costs. While we must 
express our disapproval of the conduct 
of the practitioner in this matter we think 
that he has already been sufficiently 
punished by standing under the shadow of 
those much more serious charges, and by 
the expense, that he has consequently been 

ut to in having to appear in these proceed- 
ings. ih 

V. N. V. 


Action declined. 


LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 597 OF 1920. 
July 12, 1920. 

Present :-—Mr. Justice Scott-Smith. 
INDAR SINGH-—CONVICT—PETITIONER 
Versus 
EMPEROR— RESPONDENT. 

Penal Code ( Act . X L V of 1860), ss. 379, 411— 
Thefi— Receiving stolen property— Accused poini- 
ing out place of concealment, 

The mere pointing out by an accused person 
of the place where stolen property is concealed, 
which place is not in his possession, is not of itself 
sufficient evidence to maintain a conviction for 
theft, or for dishonestly receiving stolen property. 


Petition for revision, uuder section 439, 
Criminal Procedure Code, of an arder of the 
Sessions Judge, Ferozepore, dated the 16th 
March 1920, affirming that of the Magistrate, 
First Cass, Perozepore, dated the rqth 
February 1920, convicting the petitioner, 

Dr. Nand.Lal, for tue Petitioner 
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Sardar Mehtab Singh, $. B., Public Fro- 
secutor, for the Respondent. 

JUDGMENT. This is an application for 
revision of the order of the Sessions Judge, 
Ferozepore, d smissing the appeal of Indar 
Singh who had been convicted of an offence 
under section 457, Indian Penal Code. 
The only évidence against him is, that be 
pointed out two places in which large 
amounts of cash said to be stolen were found 
andthathis foctprints were found in the 
wara of a neighbour of the complainant at 
a distance of 20 or 25 karams from the 
scene of the theft. 

Now, it has been held frequently that the 
mere pointing out by an accused person 
of the place where stolen property is-con- 
cealed which place is not in his possession, 
is not of itself sufficient evidence to main- 
tain a conviction fot theft or fcr dishcnestly 
receiving stolen property. The Sessions 
Judge himself was aware of the rulings 


.to this effect but was of opinion that the 


trackevidence was a sufficient corroboration. 
Now, the footprints said to be those of 
the appellant are of shoes and not of bare 


' feet. There may be many other shoes 


which are similar to those of the appellant 
and itis, therefore,difficult to rely implicitly 
9n the evidence of a tracker so as to say 
that the tracks are undoubtedly those 
of the shoes worn by the accused person. 
But granting for the sake of argument that 
the footprints found in Bachan Singh’s 
wara were those of the appellant, itis dif- 
cult tc see how they connect him with the 
theft. Itis possible that the burglars may 
have got onto the roof of Bachan Singh’s 
house and in that way reached the com- 
plainant's house, but there were no signs 
on the roof to show that this was done. The | 
appellant lives in the same village and I 
do not see how the presence of footprints 
in the wara of Bachan Singhis any evidence 
that he took partin the burglary. 

I, therefore, hold that there is nosufficient 


. reason in this case for holding the guilt of 


Indar Singh proved. Therevisionis allowed 
and the order of the ` lower Appellate Court 
being set aside, Indar Singh is acquitted 
and it is ordered that he be forthwith re- 
leased from custody. 


W.C A. Revision allowed. 


. 
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PESHAWAR JUDICIAL COMSIS- 
SIONER’S COURT. 
CRIMINAL, REVISION PETITION No. 85 

OF 1922. 

December 7, 1922. 
Present:—Mrz. Pipon, J. C. 
MANSUR-—PETITIONER 

VEYSUS 


EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1808), ss. 
110, 118, 121, 514—Security for good behaviour— 
Forfeiture, grounds for—Offence, commission of 
before making of ovder—Commission af - offence, 

of. : 
P KA for which a person is bound over to 
be of good behaviour begins from the date on 
which he is bound over. [p. 333, col. 1.] 

Therefore, where security is given for good be- 
. haviour neither the principal nor the surety 
can be, made liable for an offence which occurred 
before the security was given. [p. 333, col. r.] 
| A conviction is ordinarily considered. necessary 
to establish that an offence has been committed 
but the commission of an offence, within the mean- 
ing of section 121 of the Criminal Procedure 
Code may be proved otherwise than by a convic- 
tion , for instance, by evidence recorded ander sec- 
tion 512 of the Code. [p. 333, col. z.] 

Emperor v. Jalal Shah, 5 Ind. Cas. 827; 5 P.R. 
1910 Cr; 8 P. W. R. 1910 Cr. ; 360 P. LR. 1910; 
rr Cr. L. J. 252, referred to. : 

The'flight of a person accused of dacoity to Inde- 
pendent Afridi territory raises a strong presump- 
tion of the intention of the absconder-to join a 


band of docoits. In such a case a bond for good - 


behaviour giveu under section 118 of the Criminal 
Procedure Code, on proceedings taken under 
‘section rro of the Code is liable to forfeiture, 
provided evidence is produced to show either 
that the person bound committed an offence 
in British India prior to his absconding and 
during the currency of the bond, or that during 
the same period he committed an offence during 
his outlawry punishable with imprisonment. [p- 
334, col. T] ` 

Petition for revision, under sections: 435, 


430, Criminal Procedure Cede, of en order 
of the District Magistrate, Peshawar, deted 
the 7th April 1922, by which the petitioner’s 
appeal against an order, dated the 24th 
January 1922, of forfeiture of bond passcd 
by the Magistrate, First Class, wes dismiss d. 

Mr. Gokal Chand Dhawan, for the Peti- 
tioner. 

Lala Dewan Chand, R. S., for the Re. 
spondent. -` E 

JUDGMENT.—The facts material to this 
case are as follows:—On the 15th of October 
1920 a Magistrate. received from the Police 
an information report recommending secur- 
jty proceedings under setion 110, Criminal 
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Procedure Code, against Juma. Juma 
failed to appear in the first instance and a 
warrant for his arrest was issued. He was 
placed in custody on the 5th of November 
I920 and released on bail on the xxth of 
November 1920. Notice wasissued to him 


\ 


in due course under section xro, Criminal’ 


Procedure Code, on that date. After regular 
proceedings, he was ordered on the 6th 
of December 1920 to furnish Rs. 500 secu- 
tity with one surety for his good behaviour 
for one year under section 118, Criminal 
Procedure Code. On the 4th of January 1921 
@ security bond was filed under this order by 
Mansur zs security. It would appear from 
the record that Juma disappeared egain 
without attesting the bond, but it was finally 
attested by him on the 28th of January 1921. 
Between the. date on which' the case’ was 
originally sent up by the Police and the 
close of the proceedings a number of dacoi- 
ties occurred on the 16th of November 1920. 
Juma does net appear to have been sus- 
pected at the outset, but on the 5th'of De- 
cember 1920 his name was mentioned by 
one of the complainants. After considera- 
able inquiry certain persons were sent up 
for trial for one of the dacoities on the 16th 
of February i921. Juma had been admitted 
-to bailin that case on the 8th of January 
1921 but had disappeared before the 
case came up for trial. His bail was duly 
confiscated. In respect of the. dacoity, pro- 
ceedings were taken against him under 
section 512, Criminal Procedure Code, by 
order of the 29th of April x921. The case was 
referred. to a jirga under section 11, Fron- 
tier Crimes Regnietion, and on the 29th of 
June 19271 the jirga found that the accused 
inciuding Juma were not guilty. A second 


jirga wasappointed on tke 2nd of August . 


1021 who found all the accused including 
Juma guilty. Three of the accused, who 
were then in custody, were sentenced to 
five years’ rigorous  . imprisonment. It 
‘appears to have been en account of this da- 
coity thet proceedings under section 514, 
Criminal Proctdure Code, wcre instituted 
egeinst Mansur, with a view to the forfeiture 
of the security which he had given for Juma 
under section rro, Criminal Procedure Code, 
The .Magistrete ordered the confiscation 
of the security. The District Magistrate 
rejected the appeal, and Mansur has applied 
to this Court for revision. |. .... 
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The order of the District Magistrate on 
áppealis distinctly misleading. It implies 
that the security taken under section 116, 


Ctiminal Procedure Code, has been forfeited. 


by reason of the commission of the dacoity 
of r6th November. i920. As this dacoity 
occurred a month  and-a-half before the 
security bond under section 118, Criminal 
Procedure Code, was filed, it is clear that it 
was not in itself a ground for fotfeiture of 
the security. When security is given 
for good behaviour, neither the principal 
nor the surety can be made liable for an 
offence which occurred befote the security 
was given. The period for which a person 
is bound over to be of good behaviour 
begins from the date on which he was 
bound over. f 
From the record, however, it appears that 
the ground on which the secutity was really 
fotfeited was that Juma had absconded to 
Independent Afridi territory since the se- 
curity was given, and had there joined a gang 
‘of habitual dacoits. What I have to consider, 
therefore, in these proceedings is whether 
the order forfeiting tbe security was justi- 
fied on this ground. The conditions under 
which a security bond taken undet Chapter 
VIII, Criminal Procedure: Code, may be 
forfeited are given in section IZI of the same. 
In the case of a bond for good behaviour 
taken under the provisions of section IIO, 
Criminal Procedute Code, the commission 
ot attmpt to commit, or the abatement 
of any offcnce punishable with impTison- 
ment, wherever it may be comm'tt d, 
is a breach of the bond. Itis atgued by the 
Counsel for the petitioncr that the word 
“commission” in this suction necessarily 
implicsaconviction. Itis truc that a convic- 
tion is ordinarily considetcd necessary to es- 
tablish that an offence has been committed. 
At the s.me time, I have b.en shown no 
authority for the extreme view that the 
commission of an offence cannot be proved 
otherwise than by a conviction. In fact the 
ruling published as Emperor v. Jalal Shah (1), 
which has been quoted fcr the petitionet as 
showing that proof of the actual commission 
of ati offence is indespeiisible, distinctly, lends, 
colour to the view that the commission of 
an offence c caü be proved: adie than by 


(1) 5 Ind. Cas, 827; 5 Pi R. ome BBW, R 
1910 Cr.; 169 P, L,. R. 1910.. 1X Ende 252. oy 
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an actual conviction. In that case the learn- 
ed Judges consideted the question as to 
whether there wassufficient evidence to-show 
that a person had committed an cffence and 
they disallowed the forfeiture of security 
on the ground that that evidence was in- 
sufficient. , It was not suggested that the 
mere fact of the absence of a conviction 
was fatal. Itis clear that there had been 
no conviction in that case, and if its absence 
had been sufficient in itself to vitiate the. 
proceedings under section 5r4, Criminal 
Procedure Code, the learned Judges clearly 
would not have dealt with the evidence 
on its merits. It is, further, only common 
sense to recognise cases where bonds for good 
behaviour are liable to forfeiture when 
the person bound over has, aftet the commis- 
Sion of an offence, succeeded in escaping 
from justice, Such cases must necessarily 
have special prominence in the North- 
West Frontier Province where the extreme 
proximity of the border of Independent 
territory tenders escape peculiatly easy 
and peculiarly tempting. It would appear to 
me to amount to negation of the preventive 
sections of the Criminal Procedure Code if 


'itcould be assumed that their object was 


ipso facto defeated by the flight of an offen- 


der across the administrative border, In 
such cases it appears to me that 
the. proper course fot  Coürts to 


take is to satisfy themselves both by 
the record of evidence under sections 512 
of the Criminal Procedure Code, and by 
such other evidence as may be neccssaty that 
an offence punishable with imprisonment 
has actually been committed by the person 
bound over. In the pres.nt cas? evidence 
was fecórded to show that Juma has, since 
the execution of the bond, become’ á 


“member of a garg of persons associated 


for the purpose of "habitu. committing 
dacoities and located in Ilamgudday in 
Afridi territory. Whether or not ‘the 
evidnce produced -was suficient to 
establish this is :'a question ` of 
fact into : which I do not propòse 
to ent.r, It appears to me sufficient 
that the evidence was actually produced, 
and that it was sufficient to satisfy the 
Court, I can see no reason to hold that 
it was insuficient. The fact that section 
400, Indian Penal Code, was not speci- 
fically mentioned. „asthe offence . in ies 


^ 
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tion does not seem to me material, ‘The 
flight of a person accused of dacoity to 
the Independent Afridi territory raises the 
strongest possible presumption of the in- 
tention of the absconder to join & band of 
dacoits. Iu such cases I hold thet a bond 
for good behaviour given under section 118, 
Criminal Procedure Code, on proceedings 
taken under section 110 of the samedis clearly 
liable to forfeiture, provided that evidence 
is produced to show either that the person 
bound committed an offence in British 
India prior to his absconding and during 
the currency of the bond, or that 
during the cuirency of the seme he 
committed any offence during his out- 
lawry punishable with imprisonment. I, 
therefore, decline to interfere in these 
proceedings and reject this petition for 
revision. À 


Z. K. Petition rejected, 


LOWER BURMA CHIEF COURT. 
CRIMINAL REVISION No. 138-B ar 1922. 
March 30, 1922. 

Preseni:—Mr, Justice Maung Kin. 
ABDUL RAHIM alias KO PO— 
PETITIONER 
versus . 
MA SHWE MAY--—RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 
s. 488, scope of—Maintenance of son during 
period of study. 
- The rights conferred by section 488 of the Criminal 
Procedure Code are very restrictive. 


maintain his child, ifthe latter is not able to 
maintain himself. But where heis able to main- 
tain himself, but wants to prosecute his 
studies in order to better his prospects, he has 
no tight to force his father to comply with his 
wishes, 


Criminal revision against an order of 
the Sub-Divisional Magistrate, Pegu, 
dated the rst of December 1927, passed 
in Crimival Miscellaneous Trial No. 153 
of 1921. 

ORDER.—Order of reference read and 
considered. I am coheo nod with ths boy 
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provisions of the section, a father is bound to, 
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Maung Ba, who is between 17 and 18 years 
of ege. He has passed the 7th Standrad _ 
Anglo-Vernacular examination and is now 
studying in the 8th Standard, A boy with 
such educational qualifications can main- 
tain himself by taking up clerical work. 
By reason of his age he can earn his living 
also by manual labour, if he wishes to take 
up such work. The boy in question docs 
not waat to leave school now but wants 
to go on till be passes the 10th Standard.. 
His father is not bound to keep him in school 
until then. The maintenance asked for 
is under section 488 of the Criminal Pro- 
cedure Code. The rights conferred by that 
section are very restrictive. The fatker 
is bound to maintain a child, if he is not 
able to maintain himself. In this case 
the son is able to maintain himself because 
heis 170r 18 and has passed the yth Standard 
Angio-Vernacular examination, if he wishes 
to go out into the world. But he wants 
to better his prospects by staying on 
in school for 3 years more at least, at the 
expense of his father. I do not think he 
has any right to force his tather to comply 


. with his wishes under the provisions of 


the section. Therefore Rs. 12-8 which has 
been allowed to him must be disallowed 
from the date of the father’s application. 
The original amount of maintenance ordered 
will be reduced to Rs. 37-8 and this will 
be for three younger children. 


N. K. Application allowed. 


——— 


OUDH JUDICIAL COMMISSIONER/S 
COURT. : 
CRIMINAL APPLICATION No. 17 OF 1923. 
February 25, 1823. 

Present ---Mr. Kanhaiya Lal, J. C. 
CHHOTAI SINGH ACCUSED (IN JAIL) 
APPLICANT 
Versus 
EMPEROR-—O»rPosrTE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 
345—Psnal Code (Act XL V of 1860). s. 498, 
Offence wnder— Composition at revision stage. 

A High Court in revision may allow an offence 
under section 498, Penal Code, to be com- 
pounded. 

Lalla v, Emperor, a4 Ind, Cas, 975; 17 O. C. 92; 
15s Ce Je, Jo 567, followed, 


Vol; 73] 
ERISHNARAG V. EMPEROR. 


- Application against an order of the 
Sessions Judge, Rae Bareli, dated the 21st 
January 1923, upholding an. order of the 


Magistrate, First Class, Partabgarh, dated’ 


the 14th December 1922, confirming àn order 
of the Honorary Magistrate, Second Class, 
Tala, District Partabgara. 
. Mr. Radha Kishen, for the Applicant. 

ORDER.— The accused, Chhotai Singh, 
‘has been convicted of an offence under sec- 
tion 498 of the Indian Penal Code, and 
sentenced to rigorous imprisonment for 
Six. months. ` . 
. The complainant, Durjan, is present to- 
‘day and states that he has received Rs..90 
in cash from Gobind Singh, son of Lotan 
Singh, a relation of the accused, and that he 
is willing to compound the offence by with- 
drawing the charge and take the woman, 
Müsammat Sartagi to his house. In Laila 
v. Emperor (x) an offence under sec- 

. tion 325 of the-Indian Penal Code was simi- 

larly. allowed to be compounded in revision. 
In view of the composition of the offence 
the application is allowed and the accused, 
Chhotai Singh, acquitted of the oflence 
charged. < 

He will be set at liberty. 

G. H. Application allowed. 


( 


) 24 Ind, Cas. 9751 17 O.C. 92; 15 Cr: L. J. 
507. . 
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NAGPUR JUDICIAL COMMISSIONER’S 
: COURT. - 
Carmina, Revision No. 354 oF 1922. 
January 30, 1923. . 
Present -—Mr. Batten, J. C. . 

KRISHNARAO-—ACCUSED—APPLICANT 

2 versus . 
EMPEROR-—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 
S. 435— Revision—Pending case— Interference by 
High Cowr—Penal Code (Act XLV of 1860), 
s. 405-——Pleader retaining fos, the vecosery of which 

` ds lime-barrad—Offonce. 

It is inadvisable for a High Court to interfere 
in revidon in a pending case unless there is some 
manifest and patent 
af the proceedings calling ioc 
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injustice apparent on the face 
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Jaga! Chandra _Moxumday.v. .Queen-Empress, 
26 C. 786; 3C. W. N: 491; 13 Ind. Dec. (N. $.) 1103, 
relied ` on. 7 
. A „Pleader retaining fees, the legal recovery 
of which is time-barred, is not guilty of criminal 
breach of trust. ` . 

Application for revision of an 
order of the Magistrate, Betul, framing 

.& charge against the applicant under sec- 
tion 409, Indian Penal Code. 

Sir B. K. Bose, Messrs. M. Gupta and 
S. B. Gokhale, for the Applicant. 

Mr. G. P. Dick, for the Crown. m 
< ORDEBR.— The learned Standing Counsel 
'does not oppose the application,saying that 

-there does not appear to be any dishonesty 
disclosed in the prosecution evidence. It’ 
is.unusual to interfere in revision with a 
pending case but a perusal of the record 
convinces me that this is one of the excep- 
tional casesin which the High Court should 
interfere, according to the principles laid 
down in Jagat Chandra Mozumdar v. Queen- 
Empress (1) and -Hari Charan v. Srish 
Chandra (2). The element of dishonesty 
necessary to constitute the offence of critri- 
nal breach of trust under section 405, 
Indian Penal Code, is entirely absurd in 
thiscase. ‘There was no concealment. ‘The 
Magistrate seems to thinkit to be a criminal 
offence in every case for a Pleader to retain 

. fees the legal recovery of which may be 
time-barred, entirely leaving out of consider- 

ation the fact that a Pleader will not be 
willing to continue to act for a patty as 
he did in this case unless he is paid all his 
fees; and the other item in respect of which 
fhe charge has been framed consists of 
money which the applicant openly admitted 
to belong to the complainants and held at 
their disposal. If the Magistrate's view 
were right the non-payment of a debt 
would always amount to criminal breach 
of trust. tis useless to enter into details, 
. The criminal charge is clearly unsustainable. 
I quash the proceedings and direct that the 
applicant: be discharged from his bail, 
He is acquitted. M , 
VN.KES 500€ Accused acquitted. . 
(x) . 26°C. 786; 3 C. W. N. 491513 Ind. Die, 
(N. S.) 1103.. : 
' (a) 7 Ind. Cas. 747; 38 C, 68; zz Cr. L. Jig: 
.13 C.J. 43- 2 
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EMPEROR v. PUTTOO LAL: 


~ OUDH JUDICIAL tones . < 
COURT. = 
rna, REFERENCE Nos. ‘i. “sin iz or 
. EU 1923. a mA t 
M ` March 29, 1923. . 
Sus Mr: Dalal, A. J. g. 
| EMPEROR— COMPLAINANT 
`: versus || 
-PUTTOO, LÀL-—ACCUSED., 
EMPERÓR— COMPLAINANT 
. versus : 
DHOKHEY LAL AND Petras Corres 
Stamp Act (TI of 1899), s. 62 (2)— Award direct- 
tng partition—Stamp, liability to— Arbitrator, sige 
nature 'by— Arbitrator, prosecution of. — . 
“Where an arbitrator.signs, otherwise fhdn as 4 
witness, an award, directing partition on an un- 
stamped paper, heis Hable to prosecution under sec- 


tiua 62(2) of thé Stamp Act, if the, instrument ds 
chargeable with duty. 


Criminal reference made- by the District 
Magistrate, Unao. ' 

. JUDGMENT, — This abaran saa Refer: 
énce.No. 12 of 1923 have ‘been made: to this 
Court by.the learned District. Magistrate 
of Unao. He has requested the Coürt to 
set aside a conviction and sentence imposed 
on certain arbitrators who made an -awárd 
‘and signed it: The reason. given is that 
in the opinion -of the Board of Revehüe 
these men. were illegally convicted of an 
offence under section 62 (b) of the Stainp 
Act. That section makes punishable- the 
executing -or signitig otherwise than -as à 
witness any - instrument” chatgeab‘e with. 


duty other than a Bill of Exchange; the: - 


que or promisory-note without the same 
eng duly - stamped: The instrument 
which these arbitrators-' signed was ‘añ, 
instrumént of partition because it'is ‘an 
award by.an arbitrator directing a- páiti- 
tion [see section 2 (15)].. The instrument 
' is similar to the one which was hefore: thé 
“Bombay High Court for consideration -upon 
a civil. reference in the case of Kalides Lab- 
bhai v.-Tribhuvandas Bhagwaudes (i). 


It appears that according - to the-iearned - 


District Magistrate also the  iustru- 
ment was. liablé. to stamp, duty.- His 
opinion seemis' to be that ofily the party 
executing an instrument of- partition, | is -~ 
liable to prosecution under section “62 
(b. In my opinion there is a-certain 


- (2) 3x B. 68; 8 Bom, In R. 869. 


INDIAN basis 


, i5 


amount of confusioni of tho.ight in this e opin- 
lon. It is true that uucét "section 29 (g) 
the stamp. duty on an instrument of partition 
‘is payable by. the parties , whose properties 
are partitioned, but section 62 does not make 
only. those. parties liable to prosecution. 

Not only persons who execute an instrument 
of partition but also those who sign. it other- 
wise than as witnesses.are liable;to prose- 
cution, if they append their signatures to 
an instrument which is not duly stamped. 

The arbitrators certainly signed the instrus 
ment of partition otherwise. than as: wit-, 
nesses and were, in my opinion, liable to pro- 
secution because they put their. signatures 
to a dutiable instrument which had:not been 


, duly, stamped. I had the advantage. of 


héaring Mr. Gokul Prasad who ‘appeared 
on behalf of some. of the. arbitrators, but; 
in, my opinion, the learned District. Magis: 
trate’s interpretation is not justified. 

- "Through no fault of theirs, the arbitra: 
tors have been put to the additional ex: 
pense of appéaring in this Court and engage- 
ing a learned Pleader. I shall, therefore, , 
take the opinion of the Board of Revente 
to amount to a disapproval of the ‘arbitra- 
tors prosecution atid to the withdrawal ' 
of the sanction to prosecute them. under 
section 70 of the Stamp Act. For these 
reasons I set aside. the conviction and sen- 


_ tence in every case and order the fines, if 
7 recovered, to be refunded, 


N. K. Cohwviclion set aside. 
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ASHIQ ALI 9, EMPEROR. 
ALLAHABAD HIGH. COURT. 


à CRIMINAL” ‘REFERENCE NO. 158 OF 1923. 
‘May 2, 1923. 
'— 7 CPresent;—Mr. Justice Walsh. 
ASHIQ ALI AND OTHERS—APPLICANTS 
VerSus 
EMPEROR— OPPOSITE Parry. 
Criminal Procedure „Code (Act V of 1898), $s. 
IIO, 435—Sessions J udge, powers of, in eases under 
s. 110— Private inquiries influencing judicial 
decision, effect of. 

‘A Sessions Judge has power, under section 435 
of the Criminal Procedure Code, to call for the re- 
‘cord. of proceedings under section 110 of that Code, 
‘before an inferior Criminal Court within his juris- 
diction, and to referthe matter tothe High Court, 

r . Where a Magistrate:has made private inquiries, 
and has allowed actual information ad hominem 
tó influence his judgment in a judicial decision 
against particular individuals brought before him 
by.process of law, his order is liable to be quashed 

-as Dun vitiated by the. admission of such infor- 
mation 


Criminal Reference made by the Sessions 
Judge, 
1923. 


Mr. G. W. Dillon, for the Applicants. 
The Assistant Government Advocate, 
for the Crown. 


SUDGMENT.—I am told that this is 
„the: first .case in which revision being 
sought from a Sessions Judge of an order 
Tesultipg from proceedings S before a Sub- 
Divisional ‘Officer ‘and a District Magistrate 
under the badmasht section, the Sessions 
"Judge, being himself unable. to make any 
final order in the cese, hos exptessed his 
opinion, that there is cause for interference 
by the High Court and referred the matter 
. to the High Court with the Tecommenda- 
tion that the order be set aside. Having Te» 
gard to the amended procedure which is 
probable when the new Criminal Procedure 
Code becomes lax, and to the imminance 
“of some new legislation separating the 
executive irom the judicial, my decision is 
‘or vety small importance and likely to be 
of short duration as au ‘authority. But 
Iam definitely of opinion that section 435 
“does unable a Sessions Judge to call for the 
record of' proceedings ‘under section IIO, 
Criminol Procédure Code, taken beforé an 
inlerior Criminal Court within his jurisdic- 
tion, and that the other provisions of the 
quer erable him to refer the matter as 


a 
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Azemgarh, dated the 6th March | 


‘partly inconclusive. 


this 


E 


Iam not alarmed by the prospect that E 


other attempts may be made to follow 
this precedent, if iti isone. Having myself 
Tead a certain number of the voluminous 
records of cases under section xro, Lam satis- 
fied that no Judge would voluntarily “take 
upon himself the task .more often in his 
life time than he wes absolutely compelled, 
and it would be doing scant justice to the 
capacity or sincerity , of our Sessions Judges 
to asstime that’ they will be likely to in: 
terfere in any case in which a really, para- 
mount reason for intetference was not shown. 
I do not propose te exercise au independ- 
ent judgment in this case upon the merits. 
I am satisfied that the Sessions Jüdge had 
power to refer it, and I am satisfied that he 
has gone very carefully into the whol: 
matter. He has done what I have beer 
ccmpelled to do more than once, submitted 
tke whole record to.an elaborate analysis 
in order to see whether the case was fairly 
tried according to law, and he has come to 
this conclusion. He finds the evidence 
for the prosecution partly inadmissible, 
He finds that it is 
hearsay, vague and unsubstantial. He finds 
nothing definite proved against . the 


accused, and no evidence called against : 


them from their own village. He makes 
the trenchant observation that if it is im- 


du 


possible to get evideiice from their own vil- . 


lage because of their sinister influence, the 
real ground for bindiug them over would 
be that there was no evidence against them. 
On the otherhand, he finds a number. of 
persons of good ch aractet and position from 
their village: itselfand fromthe neighbouring 
villages who speak well of these men, -while 
nobody has been able to suggest that they 
have not got resources for living as they 
do live, without support.from theft or had 
means of livelihood. He holds very strongly 
that it would be-unfair to brand these men 
as bad characters upon this evidence, and 
on the whole atter a careful stud y of his judg- 


ment I am satisfied that if I had studied 


the record , T should have come to “much 
the same conclusion ashe has.done. Ishould, 
therefore, 
me and Í had been compelled ta go: "through 
record, shave interfered in revision, 
aud.on that ground H accept the reference. 
“But there is one further ground! “upon 
which I think I's 


should have jutettered: in - 


jf the matter had come before ' 


c 
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any-case, In the explanations tendered by 
the. District Magistrate and the Sub-Divi- 
sional Officer respectively in answer to the 
Sessions Judge’s opinion, it is stated that 
thesé gentlemen held private enquiries and 
confidential enquiries. No doubt a Magis- 
trate is compelled in the performance of his 
duties to make private enquiries as to the 
character of his neighbourhood and as to 
the persons reputed to: ‘be of bad 
character and to be likely to cause 
trouble. These enquiries are necessary 


to an executive officer having to inform 


himself of the nature of the population 
‘committed to his charge; but where 
it is shown, as it appears to be shown in 
this case, that the Magistrate hac ‘allowed 
actual information ad hominem to influence 
his judgment in a judicial decision against 
particularindividuals brought before him by 


` „process of law, I would have no alternative 


but to quash the order which was vitiated 


_ ‘by the admission of such information. 


WGA 


I accept the reference and quash che order. 


Reference accepted. 


1 B 
.  . LAHORE HIGH COURT. 
CRIMINAL REVISION CASE NO. 1045 OF 1922. 
. November 18, 1922. : 
Present :— Sir Shadi Lal, Kr., Chief ` 
Justice. ` 
MATU RAM AND OTAĘRS—ACCISED— 
PETITIONERS . , 
Versus | 
; EMPER OR—RESPONDENT. 
Penal Code (Act XL V of 1860), s. 186—0Ob- 
‘shyuoting public servant— Assault on persons sum- 
moned by public servant 1o aid-in investigation. 
A: Naib-Tahsildar of Income Tax visited the 


; village of the accused where. he was told by the 


Lambardare that the accused kept several shops 


“and ought to be assessed to Income Tex, A dis- 


ute, thereupon, took place between the Lambar- 
dars and the accused and -in the course of the 
quarrel the latter assaulted and beat the former, 
who, as a result, declined to’ render any help to 
the Naib-Tahsildar in His investigation: ' 


4 
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only one í 
‘several, ‘The Lambardars showed the Naib- 


“ts 


i -ot ore PN: V^ ETATS ec a 

Held, that.tht action -of the accused -did not 
amount to obstructing the Naib-Tahsildar in the 
discharge of his. public functions within the 
meaning of section 186 of the Penal Code. [p. 339, 


col r.] i : res 
Case reported by the Sesisons Judge, 
Karnal, with his No. 1326 of xath July 


1922. a M TD 
"P PAOTS.—A Naib-Tahsildar on special 
duty connected with the assessment of 
Income Tax visited the village of Pai, where 
the Lambardars told him that a certain 
family of Mahajans had several shops 
and ought to be assessed. A dispute took 
place between the Lambardars and Mattu 
Ram Mahajan. The former said he had 
shop, the Lambardars seid he had 


Tabsildar several shops. ‘The dispute 
between Mahajans and Lambardars grew 
hotter and resulted in a fight between 
them. , The Naib-Tehsilder, therefore, had 
to stop his work for the time being. | 
Seven aecused persons were convicted 
by Tahsildar of Kaithal, Magistrate Second 
Class, under section'353, Indian Penal Code, . 
and sentenced—Mattu Ram and Madho Ram 
each to Rs. 100 fine and five other accused 
each to Rs. 50 fine. : mie NER 
They appealed.to the D strict Magistrate, 
Karnal, who held that the Naib-Tahsildar 
had not been assaulted and tbe conviction 
under section 353 could not stand. But 
he found that the accused had obstructed 
the Naib-Tahsildar in the execution of-his 


,duty, and altered the conviction to section 
“186, Indian Penal Code, but maintained 


the sentences. E aw 
GROUNDS.—After hearing the .péti 
tioners’ learned ` Vakil I agree with the 


District Magistrate’s finding as to ‘the 


facts and think that the  petitioners 
were rightly convicted under section 
186,-Indian Penal Code, but the sentences 
appear to be unduly severe. Mattu 


‘Ram and Madho Ram are real brothers. 


Of the other petitioners Sant Lal is their 
teal brother, Beni is the son of Mattu Ram 
and Gita is real nephew of the three brothers. 
The remaining two petitioners Payara and 
Kali Ram are first cousins once removed 
of the three brothers, ¢.¢., all the petitioners 


“are descended from the same great-grand- 


father. ‘This family has been fined collecti- 
vely Rs. 450 for a not very serious offence. 
The Lambardars who lodged a separate 
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"petition. have.compromised it and’ the 
‘Naib-Tahsildar was not forced to leave the 
‘village merely to-suspend operations for the 
time being. 

I recommend that the fines be reduced 
as follows :—Mattu Ram and. Madho Ram 
«(who actually committed the assault on the 
Lambardars) Rs. 25 each and the other five 
‘petitioners Rs. 10 each, makinga total of 
-Rs- roo on the family. 
^ This will, I think, meet the ends of Justice. 





‘Lala Balwant Rat, for the Petitioners. 
ORDER.—'The petitioners have been fined 
sander section 186, Indian Penal Code, for 
‘voluntarily causing obstruction to a Naib- 
„Tahsildar in the discharge’ of his public 
functions, and the contention urged on their 
-behalf is, thaton the facts found by the 
‘learned District Magistrate the case: does 
not fulfil the requiréments of the aforesaid 
.t Section. j ; 
Tt appears that the Naib-Tahsildar ‘of 
-Income Tax visited the village of tbe peti- 
-tioners where he was. told by the Lambardars 
that the petitioners kept several shops and 





‘ought’ to be assessed. A: dispute . then - 


“took. place between the Lambardars'on tae 
„one side and, the petitioners. on the other, 
and it is alleged that the Lambardars were, 
‘inthe course:..of. the quarrel, assaulted and 
eaten. They-thereupon filed con pleints 
under section .323, Indian Penal Code, 
but these. cases have been compounded. ` 
.' The case, out of which this application 
for revision arises, relates to the alleged 
obstruction offered-to the Naib-Tahsildar. 

"Now, the learned District Magistrate finds 
that the Naib-Tahsildar was obstructed 
because the. Lambardars, '' whom he called 
in, as he had a right to do, to aid himin his 
inyestigation were assaulted and beaten." 
I consider that this is a far-fetched’ view. 
-The learned Magistrate does-not find that 
the: petitioners either assaulted the Naib- 
Tahsildar or made , any gestures, and I am 
not prepared to hold that the mere fact 
that the Lambardars who were assaulted, 
declined: to render any ‘help to the: Naib- 
Tahsildar in his ‘investigation can be 
viewed. as an obstruction caused by: the 
petitioners. — - ) 

Accordingly, I hold thatthe guilt of the 
applicants tuder' section 186, Indian Penal 
Code, .Has.not been made out. and, setting 
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aside their convictions, I direct -that -the 
fines be refunded to them. 


Z.X.- ~ Conviction- set aside, 


$ 


n 


.  "PATNA-HIGH COURT. 
CRIMINAL, REVISION INO. 279 OF 1922. 

: August 2; X922. (U. > 
| Present:--Mr. Justice” Jwala. Prasad. and 

- |o 7 ‘Mr. Justice Coutts. ` 

: MOTI SINGH-AND.OTHERS—PETITIONERS 

i : '. C UEKSWS dr Me ei 
DHANUKDHARI SINGH AND OTHERS. 

7 —OPPOSITE. PARTY. us 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceeding undey— Procedure — Evidence Act (I-of 
1872),- s. 138—Cross-examination, right of— 
.Examination-in-chief,.. value ‘of, in „absence. of 


brosssexamination. 


l PEE IT 
The object of section 145 of the Criminal Proce- 
‘dure Code is to prevent a breach of the peace by a 
‘summaty decision as to the possession of ' the- con- 


. tending parties, leaving them. to decide their title and 


right to possession in a competen Civil Court where, 
naturally, the proceeding.has fo be a protracted 
one, It is, therefore, incumbent upon Magistrates 
to’ dispose of proceedings under-section 145'of.the 
Code.as ‘quickly as possible and with dut regard 


“to the rules of.procedure prescribed by, that self- 


contained - section. The procedure for the trial 
of a case under this section is that laid down for 
‘the trial of summons-cases. [p. 340, cols..r &2.] 


’ Section'.138 of the Evidence. Act merely lays 
down the order in which witnesses will be examined, 
cross-examined ‘and re-examined,” An, examina- 
tion-in-chief' of a witness, without an opportunity. 
being ‘offered -to the-opposite party to cross-ex- 
amine, is not legally acceptable. [p. 341, col. z.] 


uds ; . f 
Messts. Yunus and-.Reyasat Hussain,-for 
the Petitioners. Bint 

Messrs. Akbart-and. Hasan. Jan;. for the 
Opposite Party. ^. 


JUDGMENT. JM i 
. Jwala: Prasad, .J.—1 regret that -the 
order of the Magistrate, dated the 3rd of May 
1922, declaring the.possession of the first 


E 
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party-un der section 145 of the-Co d^ of Crimi- 
nal Procedure, must. bz sat aside and th: 
case remanded for continuing th triel th »reof 
from the-stage-at which it had ras ached that 
day. This was avery old cas». The dispute 
between the parties led to a proceeding 
under section 145 of the Code som: time 
last year and on account of the indis sretion 
of the Magistrate who tried that cass, the 
order had to' be set aside by this Court on 
the 19th of October 1921 with the Girection 
to start a fresh proczeding in cass of a danger 
of the breach of the peace still existing. 
Oh the 26th of November 1921 the Magis- 
trate considered the Police report and the 
High Court judgment referred to above 
and started the.proeseding which is the 
subject-matter :of the present application 
obviously because the ‘dispute between 
the parties still continued in so acute a 
form as to necessitate the adoption of a 


',of.the.6th of February 1922. 
the case was made over to the Magistrate 
"in question. when the evidence had already 
commenced in the Court of-th2 Magistrate 
who had “before -thatthe saizin of it. In 
the order of the 7th of February the Magis- 
trate directed the witnesses of the first 
party to appearion “the 17th of February; 
thereby the allowed -the socond patty: to 
keep -back.this witnesses -till. the evidence 
on behalf ofthe first party was -inished, 
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Thereafter, on various dates, he examined 
several witnesses on behalf of the first party 
.only in chief. The procedure for the trial 
of a case under section 145 is that laid down 
or the trial of summons-cases where wit- 
messes are examined, cross-examined aud 
re-examined and then discharged. The 
Magistrate in the present case started the 
enquiry as if it was a warrant-case. He 
examined the witnesses in chief and post- 
poned their cross:examination till after 
the first party. had closed its case. ‘Then, 
onthe sth April 1922, the first party closed 
its case and the witnesses were directed 
to be produced for cross-examination ‘on 
the x8th. One witness for the first party 
was then cross-examined on three dates, 
the 18th, the roth and zoth of April. .The 
cross-examination shows that the Magis- 
trate would not.have taken more than half 
an hour or so each day in recording the 
cross-examination of that witness. This 
was, as observed above, extremely hardss- 
ing to the parties. ‘For cross-examining 
one witness the second party had to go 
to the Court day after day. There is no 


- reason why the Magistrate should not.have 


taken. upthis case and continued the hearing 
of it tillit was finished in two or three sittings. 
The result was that the parties had got 
tired.of this procedure and on the 3rd May 
1922 when the cross-examination of the 
witness had to be resumed the second party 
.did not appear in. time, The Magistrate 
then disposed of the case ex parte, holding 
that the evidence adduced by the first party 
was sufficient to prove its possession over 
the lands in question. No opportunity 
was given to the second party to cross-exa- 
-mine the witnesses other than the.one al- 
ready referred to-and:two other witnesses, 
"Nos. xr aud xs. Witness No. II was a 
Sub-Deputy Collector and he was a formal 
witness. His .cross-examination was de- 
-clined by the sacond party. ‘Witness No..r5 
wasals).a formal witnass. He simply proved 
th: complaint patition. : 
Mr. Akbari says that the s:co1d-party 
had-ja right t»,cross-examims thes? wit- 
massas aid if thay did not erosscxamine 
thm, after :they were examinzd-ia-cnief 
thers was no ircsgulatity commitbd -by 
the Magistrate. Ha has als» reaferrsd--ta 
s:cti»n 138 of tha Indiaa Evidanes Act, I. 
amiunable to agree with this view. -Sectiog 
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238-of the Act has obviously no application. 
It only lays down the order in which the 
witnesses will be examined, cross-examined 
and re-examined; and, referring to the cross- 
examination, it says that the witnesses will 
be cross-examined after the examination- 
in-chief if the party so desires. It certainly 
implies that the party had an opportunity 
to cross-examine and does not mean that 
merely a right to cross-examine a witness 
without an opportunity being offered for 
cross-examination is a sufficient compliance 
with the requirements-of the law. 

Now, it is an elementary principle of law 
that in examination-in-chief of a witness, 
‘without an opportunity being offered to the 
opposite party to cross-examine, is not 
legally acceptable. Therefore the evidence 
of the witnesses in the present case was 
not such as upon which the Magistrate 
could act. It may, however, be said that 
the. second. party was absent when the case 
was called on and one of the witnesses of the 
first party referred to above who was-under 
cross-examination was present in Court and, 
therefore, there was an opportunity to 
cross-examine him. The non-appearance of 
‘the’ second: party does not, therefore, make 
evidence of that witness: inadmissible. "There 
ís:some force in this argument. But the 
Magistrate. does not in his order say that 
he has acted upon the evidence of that wit- 
ness alone and not upon the evidence of 
witnesses who were not cross-examined 
and whose evidence was, as observed above, 
inadmissible. It appears to me that ap- 
parently he has not referred to any evidence. 
After the default was committed by the 
second party he simply, in continuation 
of his recording the order that the second 
party did not put in appearance, wrote one 
passage in his order that the “first party had 
adduced sufficient evidence to p1ove posses- 
sión." There is also a good deal of force 
in the contention of Mr. Yunus that on 
that day only the first party's witness 
referred to above was to be cross-examined 
and that the Magistrate ought t» have 
given opportunity to the second party 
to: adduce its evidence. This opportunity 
was never given. 

Considering all the circumstances of the 
case, I hold that the order of the 3rd of May 
1922, does not seem to have beem based 
upon the legal evidence andis, therefore, 
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without jurisdiction. . I also hold.that the 
Magistrate has denied*a fair trial of the case. 
to the second party. T farther hold that 
the Magistrate. has ' im the présent casé 
shown- -great indifference in. the disposal 
ofithecase, Hè seems:to^have treated. this 
case as if of no importance and used-to'take 
itp whén it.sitited him. This is, perhaps, 
-due to his: being.in-charge of ‘the. Tredsuty 
and thus not being. ablé. to^ afford. much 
time for this case. I think’ some better 
arrangements should have been made for 
the trial of this case. Es 

I, therefore,set aside the order of the 
Magistrate, dated the 3rd of May 1922, 
and direct that the case be taken up from 
that stage after giving an opportunity to the 
second party to cross-examine one: witness 
already referred to'and. the other wituesses- 
on behalf of the first party and to adduce 
its own evidence, if any. 

Coutts, J.—I agree that the order.must 
be.set aside and the trial.continued from 
the stage it-had reached: 


N. Ke Order seb aside. 


ALLAHABAD HIGH. COURT. 
CRIMINAL REVISION NO. 337 OF 1922. 
August 2, 1922. 

Present -— Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justiee Piggott. 

CHHOTAY LAL-—APPLICANT 
. versus : 
CHHEDI LAL—OPPOSITE PARTY. 

Criminal Procedure Code (Act V .of 1898), 
ss. xo, 195 (1) (a)—-Police Act (V of 1861), s. 4, 
District Magistrate ' acting under, whether Court— 
Jurisdiction of Sessions Judge to interfere—Re- 
vision whether competent—Superintendent of Police 
whether subordinate to District Magistrate. 

Where a District Magistrate has authority 
to grant and does grant, contrary to the opinion of 
the Superintendent of Police, sanction to prosecute 
a’ person on the allegation that he had committed 
contempt of the lawful authority of an officer 
in-charge of a Police station, he does so by virtue 
of the provisions of section 4 of the Police Act. 


‘He is, however, not acting as the Presiding Officer 


of the Court of a District Magistrate, constituted 
under the Criminal Procedure Code and consequent, 
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1y* a Sessions. Judge has.no jurisdiction. tc interfere 
with his order. His order, not being . that of g 
Court of.Justice, is not subject to the revisional 
Jurisdiction. of a High Court. 

The Superintendent'of Police of a District is 
subject fo the Magistrate of that district. within 
the meaning of section ` 195 (1) (a) of the- Criminal 
Procedure Code. 

Emperor v. Shib Singh, 27 A. 292; I1 A., LJ. 
597; A. W.N. (1904) 231; x Cr. L. J. 899, relied on. 
^o Emperor v. Sarada Prosad Chatterjee, 52 C. 180; 
2-Cr.i, J. 171, not followed. - 


: Messrs. G. W. Dillon and S. N. Mukerji, 
for the- Applicant: ° 

Mr. A. P. Dube, for the Opposite Party, . 

ORDER.—This application was originally 


‘filed as-one in revision against an order 


passed by the Sessions Judg. of Etawah 
refusing to interfere with the order of a 
‘gentleman holding the- office of. District 
‘Magistrate of the'district of Etawah whereby 
he overruled an order passed by the Superin- 
tendent of Police of that district and con- 
‘trary to the opinion ‘of. the said: Süperin- 
tendent, granted sanction for the prosecution 
of the applicant, Chhotey-Lal, on the allega- 
tion thatthe said Chhotey Lal had committed 
a contempt of the lawful authority of the 
Police Officer in charge of a certain Police 
station in that district by giving the said 
Police Officer false information with, such 
intent as to make the giving of the informa- 
tion an offence punishable under section 
.182 of the Indian Penal Code. The Sessions 
Judge was perfectly rightinrefusngto inter- 
fete. If the District Magistrate had au- 
thority to. grant the sanction in question 
he had that authority in virtue of- the pro- 
visions of the Police Act V af 1861, sec- 
tion (4).. He was not acting. as the presid- 
ing officer of. the Court of a "District Magis- 
trate constitut.d und:r the Code-of Criminal 
Procedure, Act V. of 1898. The learned 
Sessions Judge rightly appreciated this fact 
and held thathejhad no jurisdiction to inter- 
fere. Orie’ of us was responsible for.ad- 
"mitting ‘his, application. and at the time: of 
dts: admission, the'süggestion was thrown 
out that.the.order of the Sessions -Judge 
‘might be correc: and yet the.order of the 
District Magistrate a bad one. Upon :his 
suggestion a further application in revision 
has been filed which assails the c1dei of the 
District Magistrate direci. This was not 
the intention ‘with’ which the scggestion 
above referred to was thrown  ' out, 

The order of. the District Magistrote; , not 


INDIAN CASES. 


< cation in revision. 


.. {1923 


being that of a Cour: of Justice, is not in 
itself subject to the revis.onal jurisdiction 
of this Court. What was contemplated was 
that ou proceedings being taken upon thts, 
otdér of sanction the person accused, of 
sought to be prosecuted, might have pleaded 
before the Court seeking to take cognizance: 
'of the matte: that the said Court had no 
-cognizance because of the invalid ty of the 
‘alleged sanction. If proceedings had gone 
this length an issue of law would have been 
Taised in a Court of subordinate jurisdiction, 
to this Court and the opinion of this Court 

might have been sought by way of an appl- 
As the matter stands, 
however, wethink it expedient to dea! direct- - 
ly with the question sought to be raised. 
The real question in issue is whether the 
‘Superintendent of Police of the District 
of Etawah is or is not subordinate to the 


"District. Magistrate of Etawah within the 


meaning of section x95 (1) (a) of the Code 
of Criminal Procedure. "There is clear au- 
‘thority of this Court for answering this 
question in theaffirmative; Emperor v. Shab 
Singh (i). That: authority has not, so fat 
as we are aware, been challenged in this . 
Court for some 18.years. Moreover, it seems 
to us that the words of the relevant section 
of the Police Act, referred to by the learned 
Judge. who decided that case do have 
the force and meaning which he asctibes to 
“them, that i- to say, they. do make the 
Superintendent of Police of a District sub- 
ordinate. to the.Magistrate of that District. 
“There is one authority of the Calcutta High 
“Court to the.contrary. It was referred to 
-by the:learned Judge of this Court whe 
decided Emperor v. Shib Singh (1). We 
-are by no. means clear that. the learned 
Judges of- the Calcutta High Court have 
not to a considerable extent changed their 
view of the matter, vide the subsequent 
decisionin Ewperor v. Sarada Pr osad Chatter- 
jee (2). At any rate, it ıs sufficient for us 
to'say that we find ourselves in general 
-agreement with the view taken by Sir George 
Knox in Emperor.v. Shib Singh (1). We 
reject both these applications. The stay 
order passed at the time when they wefe 
admitted is discharged. 

N. K: ` Appheations, rejected, 

: (x) 274. gas Av. J. 597; Ae WN Ys (1904) 
231 r Cr. . 899 " 

(2). 32> e E "cr, Ye Je 37h 0 0. E 
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MADRAS HIGH COURT. : 
SPECIAL BENCH. 

‘CRIMINAL REVISON Cask No. 387 OF 1922. 

(CRIMINAL, REVISION PETITION No. 336 
: OF 1922). ` : 
December 22, 1922. 

Present :—Sir Walter Schwabe, Kr., Chief 
Justice, Mr. Justice Phillps, Mr. Justice 
Devadoss, Mr. Justice Venkatasubba 

Rao and Mr. Justice Wallace. 

` In re GOPAL NAIDU AND ANOTHER— . 

-7 ACCUSED Nos, I & 2—PETITIONERS. 
Penal Code (Act XLV of 1860), ss. 96, 97, 

roa, 105, 340—Right of citizen ‘to arrest 


anolher— Apprehension `of commission. of offence . 


— Common. Law, principles of, whether applicable 
io - British India. I 4 
.In India, the Criminal Law has been codified 


in the Penal Code andin the Criminal Procedure ' 


. Code, and where the Codes'specifically deal with a 

question, Courts are not entitled to invoke the 
Common Law of England. [p. 345, cols, 1 & 2.] 

Under the Penal Code, every citizen has the 
right to arrest or confine another where there is 
genuine and reasonable apprehension of ‘danger 
to person or ‘property from that other. -[p. 346, 
cols. t & 2] . is 


The decision in Inve Ramasami Iyar, 61 Ind., 
Cas. 6525 44 M. 913; r4 L. W. 189; 22 Cr. Ty 


J. 412 approved but mot the grounds of 
decision. 


Per Schwabe, C. J.—Under section 340 of the 
Penal Code the arrest of any person who has not 
-been guilty of any offence for which arrest without 
warrant is permitted is prima facts wrongful con- 
finement of the person, but sections 96 and 97 of 
the Code give a right to every person to defend 
* his own body and the body of every other person 
and the property of himself and every other person 
against certain offences and this right of private 
defence commences under sections 102 and 105 
of the Code, when a reasonable apprehension of 
danger to the person or property. commences, 
Therefore, à person whohas-agenuine and reason- 
able apprehension that to allow another toremain 
at large will endanger the person and property of 
others is entitled, to arrest or confine that other. 
[p. 345, col. 2; p. 346, col. 1.] ze 

Petition, under secions 435 and 438 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of Session of the North Arcot 
Division, at Vellore, in Criminal Appeal 
No. 1 of 1922, preferred against the judg- 
ment of the Court of the-Sub-Divisional 
Magistrate, ‘Tiruvannamalai, in C. C. 

"No. 62 of 1921. : 

This case coming on for hearing on the 
15th. and 16th of November 1922, upon 
perusing the petition and the judgments 

‘of the lower Court, and the material papers 
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in the case, and upon hearing the argu.. 


ments of Mr. K. S. Jayarama Iyar, for the | . - 


Petitioners, and of the Public Prosecutor 
on behalf of the Crown, the Court (Oldfield. 
and Ramesam, JJ.) made the following + 


ORDER OF REFERENCE TO, A FULL 
| BENCH. 

We are asked to revise the decision’ of the 
Sessions Judge of North Arcot, confirming 


_ the conviction of the two petitioners, Head : 


Constables, of an offence punishable - under ` 
section 342 and their sentences to pay a fine . 
of Rs. ro each. The findings of the lower. 
Courtare,we take it, thaton the night of 
8th August 1927 the two petitioners arrested 
one Nayinatha Udayan as he was drunk 
and creating a disturbancein the Brahman. 


„Street of the village, and that they took him 


to the station and confined him there, al- 
though one of them, it is found, knew of his 
name and address. On those findings the 
learned Sessions Judge held that Nayinatha 
Udayan, having committed a non-cognis- 


' able offence, could not be arrested or taken 


to the station, inasmuch as there was no 
necessity for the Head Constables under . 
section 57 of the Code' of Criminal Procedure 
todo so in order thathis name or residence 
might be ascertained. 


. Here the petition has been argued, first, 
with reference to section 2r of the Madras 
Police Act, XXIV of 1859, the contention 
being that this section removes any restric- 
tion on the power of arrest imposed by any 
other law, including the Criminal] Procedure 
Code. Section, 21, no doubt, states that “it 
shall be the duty of every Police Officer to 
use his bestendeavotr and ability to prevent 
all crimes, offences and public nuisances 
to preserve the peace, to apprehend dis- 
orderly and suspicious characters;’’ and 
then further duties are described with a 
similar absence of precision. ‘This sectior. 
as we understand it, expressesonly some ot 


he pious injunctions, to which our earlier 


Indian Draftsmen were addicted, and was 
not intended to enlarge the powers with 
which the Police were at its date or have 
since been invested under the substantive 


law, whatever that law at the time 
in question-may-have been or may be. We 
cannot presume anintention to limit the 
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libérty ofthe subject by language so’ general 
We, therefore, turn to the-second argument 
relied: on- by Mr, Jayaráma Aiyar on 
béliálf of the’ petitioners, that in fact what 
they did was aüthorised by the substantive 


.law,.as declared by . Judicial Authority 
in this Presidency. 


‘Shortly, petitioners rely. on the decision 
in} In re Ramasami Tyas, (i) as justify- 
ing their: action. That decision we read as 
founded of three propositions. First, that 
tlie Cominon Law of England wouid authó- 
risé an arrest not ónly by the Police or a 
Magistrae but by any person, in the cir- 
the. Common Taw’ of England i is applicable 
to India, except where à Statute either ex- 
pressly Gt by implication hag abrogated it, 
and, thirdly, that the Common Law has not 
been’ abrogated in any Way, so faras it is 
applicable to the facts before us, 


"The first. of these ptopositions has not been! 
disputed: herë, and we observé anly that 
the Common Law power to terminate a 
' nuigancé, such asis here in question, by the 
arrest of the offeńdër” is’ an' effective and 
inimediate' remedy ‘adapted tó the circum- 
stances of such cases. The second rests 
in this Presidency on the authority of 
_ Potévaju' Venkata Redily v. Emperors (2). 
The léarned Public Prosecütor has drawn 
our, atténtion to Satis Chandra Chakrabarti 
v. Ram Dayal Dé (3) and'itis possible that 
te-considertation of thé principle involv- 
ed. in the light of the latter decision may he 
justified. We dó'not, however, pursue this 
further, since we are clear that if connection 
with the third of’ the propositions: above 
stated á reféreiice to-a Full Bench. “must be 
made’. 

To the third proposition the learned Pub- 
lic Prosecutor has taken’ objection cn'the 
ground: that certainprovisions of Statute Law 
weré not considered by the learned: Judges 
in thé prévious'case. The’ offence im ane 


; 2s 61 M Cas. 652; 44 M. 9134 14 L, W., 189; 
f, I. 4 
NI I4 Ind. S. 6507 36 M. 216; (1912) M. W. 
a DU 13 Cr Ls ]/2735; 11 M. & y» 4164 23 M. 
(3) , 59 Ind. Cas. 143; 32 C. Le Ji 94; 24 C. W. N, 
982; 22 Cr. L. J. 333.48 C. 388. 
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tion then, as How, was-offe punishable under 
section 290 orsection 510, Indian Penal Code, 
Nayinatha Udayan having in fact been con- 
victed of an offence punishable under the 
former. Which section, however, was really 
appliable does not matter, because the offence- 
undereachis one, for which the Police cannot 
attest without warrant; that is, it was non- 
cognisable. ‘There is then the provision re- 
garding. arrest in. non-cognisable: offences, 
section 57, Criminal Procedure Code, and, 
whatever--the- inconvenience involved, we 
cannot disregard the existence of this-appa- 
rently’ exhaustive: provision" tégarding: the 
powérs‘of thé Policein them There i£ no 
mention of. these provisions in: I# ré 
Ramasanit'Iyar (x): and: nor consideration 
of thé éxteit to which: they ‘abrogate -the 
right. of arrest under thé English’ Cómon 
Law;. In the absence of sücl- niéntión- we 
entertain’ doubt: as- to’ the - cortectriess - of 
the-leartied Judge's conclusioni; and” we 
accotdingly" refer toa FUNG Beich the 
question whether Im re Ramasam? Tyas '(1) 
was ‘correctly decided.: 





This casé: camie oi: fór hearing" ‘on: the 
28th. of November” 1622: int pur- 
suance of the Order of  Réferéncé fö 
a- Full Bench, dated the -¥6th Novembér 
1922. . 


Me K. S. Jasaravia’ Aspens: for- tlie 
Petitioner. . 

Mr. J; C. Adam, Public: Prosecutor 
forthe Crow ^ 
OPINION: 

Schwabe, €. J:—The. question. referred 
to thé Full Bench is whether In re Kámá- 
sami Avar (1) was correctly’ decided. 

'T'his'is not a desirable form of reference 
to a Fult Bench, because thé facts of one case 
até seldom' precisely the same as those cf 
another and it is much better that the 
point on which the opinion of the Full 
Benchis desired should be formulated. In 
In re Ramasami Iyar (1) a Village Magis- 
trate arrested a drunket man whose con- 
duct was at the time a grave danger to the 
publié. In this case two Policé Constables 
arrested a man who' wes drunk and creating 
g disturbance, but to what extent Ee wa 
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a danger to others does not’ appear in the 
Order of Reference. The decision im In ve 
Ramasami Iyar (I) went om the “ground 
that the English Common Lew which" is 
“that for.the sake of the preservation’ of the 
péaec ay individual who sees: it Broked 
may-testrain the liberty of him whom 
he sees breaking it so long’ as his 
condüct showed that the public peace is 
likely to be endangéred by his acts" [as per 
Parke, B. in Timothy v. Simpson (4)] applies 
to India arid ‘affords à good answer to any 
person charged for wrongftl confinement 
undet section 342 of the Indian Penal Code 
if thé. facts of the case comply with that 
definition. 

The first introduction of English Common 
Law in’ this country was in a Charter of 
Charles II in 1689 whereby it was ordained 
that the law of the Kingdoin, which would 
includé the Common Law, should be ad- 
ministered in this country. In later Charters 
and euactmerit$ it has been provided that 
the Hitidu Law is to be applied between 
Hindus and the Muhammádan Law bet- 
weet. Mühammadans and it cases not other- 
Wise provided for, the principles of equity, 
justice and.good conscience and these later 
words have been held to iucludé material 
parts; of the English Common Law. But 
for the purpose of this case it 1s not neces- 
saty-to consider precisely to what extent 
and with what restrictions the Common 
Law of England is part of the Law of India. 

lu this country the Crimlinal Law has 
been codified’ in the Indiam Penal Code 
and” in the Code of Criminal Procedure 
and the Principle has been’ well-established 
atid is fully enunciated in the speech of 
Lord Halsbury in the Bank of England va 
Vagliano Brothers (3) that “where a Statute 
is expressly. said to'códify the law; you are 
not” at liberty to go oütside the Codé so 
Cfeated, .bécause, "before the existence of 
that Códe, another law prevailéd." This 
perhaps should be limitéd- by the speech of 
Lord Herschell (at page £45) to the: effect 
that- thé purpose of the codified -Statute 
i$ that om any point not specifically dealt 


a (1835Y 4 L: J. (v. s) Ex. 8131 Cr. M. & 

i ce a 244; 6 Car. &P.499; 4 LJ. M. C. 
OR. R. 7225, 149 R. R. 1285. 
(1891) A. C. 107; 60 YI, J 
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with by it the law shall be ascertained by 
interpreting the language used. 

Now, there can be-no doubt that the Code 
of Criminal Proceduré:xdeals with the powers 
of arrest with or without warrant, and the 
Indian Penal Code deals specifically «with 
the question of wrongful confinement. Itis, 
however, to' be observed that. the Code of 
Criminal Procedure is dealing rather with 
the arrest for crimes that had been com- 
mitted than with the arrest for the prevention 
of crime, although there are specific in- 
stances given permitting the arrest of 
persons suspected of crime andjt may be 
correct to say that the Code of Criminal 
Procedüre does not specifically deal with 
the matter under discussion here. However 
this may be, the Indian Penat Code 
makes ‘ wrongful- confinement’ an offence 
by section 342. What amounts* to 
wrongful: confinement must be ascertained 
by examining the definition contained in 
sections 339'and 340.-1f the acts complained 
of come within both definitions the offence 
has been committed unless there are.other 
sections in the Code which provide an excuse 
for or a defence to what otherwise would 
be acrime. The Indiam Penal Code defines 
the offence and also states what matters 
will afford! a defence and, therefore,it may 
be said that this Code deals specifically 
with the question, and it follows that the 
Courtis not entitled to invoke the Common 
Law of England in the matter at all. I, 
therfore, cannot agree with the grounds of 
decision in Imre Ramasami Iyar (1) but, in 
my judgment, the decision was perfectly 
correct and can be supported on other 
grounds to be found on a proper inter- 
pretation' of the Code itself. 

By section. 340 of the Indian Penal Code, 
whoever wrongfully restreins any person | 
in stch a matiner as to prevent that person 
from proceeding beyond certain circum- 
scribing limitsis said to ‘wrongfully confine 
that person. By  séétio 339, whoever 
voluntarily obstruéts-any person 'so as to 
prevent that: peison from proceeding in 
any direction in which'that person has a right 
to proceed is said wrongfully to restrain 
that person. So on the arrest of any person 
when he has not been guilty of an offence 
for which arrest without warrant is per- 
mitted prima facie it-is wrongful confine- . 
ment of, the person; sections 96: and 97 
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give a rightto every person to defend his 
own body and the body of every other per- 
son and the'pxoperty of himself and of 
every other person against certain offences, 
and this right of private defence 'com- 
mereces,’ under sections 102 and 105, when 
a reasonable ‘apprehension of danger to the 
person or property commences. In our 
judgment these provisions ate quite wide 
enough to have afforded a complete defence 
inthe case reported as In ve Ramasami 
‘yar (x) and in effect ^ provide for this 
country whatis provided in England by the 
rule of Common Law referred to. The ques- 
tion in each case must be whether the person 
. atresting or confining has a genuine and 
reasonable apprehension that to allow the 
‘other to remain at large will endanger the 
person and property of others. Some such 
provision is a necessity in a civilised com- 
munity, for, otherwise, its citizens would be 
left the alternative of standing by until 
acrime has been committed ot of themselves 
‘becoming criminals by taking what might 
be the only course to prevent the com- 
mission of a crime,namely, the confinement 
of the person whose actions show that the 
persons and property of others are 
endangered. In my judgment the Indian 
Penal Code adequately provides the solution 
of the difficulty. : ; Po qM 
Reliance has.been placed on section 2x 
of the Madras City Police Act, XXIV of 
1859, which provided that it shall be the 
"duty of every Police Officer to use his best 
endeavour to prevent all crimes and offences 
and public nuisances to preserve the peace, 
to apprehend disorderly and suspicious cha- 
racters. This was followed by many sec- 
tions providing when a Police Officer could 
„or could not arrest with or without warrant 
but on the coming into force of the first 
Code of Criminal Procedure these sections 
were repealed but' section 2r was left un- 
repealed. This, no doubt, was doxes deliber- 
-ately andit states the duties of the Police 
‘in the matter of prevention of crime, leaving 
the matter of arrest of persons for crimes 
that have been committed or are suspected 
to have been committed to be dealt with 
in future under the-Code of Criminal Pro- 
‘cedure. It is not necessary to consider 
in this case whether this section gives to 
- che Police wider powers in cases ‘such as 
: ¢he.one in question than. are enjoyed by all 
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citizens; but it is to be observed that it 

would be remarkable if Police Officers were 

by Stature enjoined to preserve the peace 

and a genuine attempt to do so under cir- 

cumstances like the present would amount. 
to the commission of a criminal offence by 
the Police. Itis not, however, necessary to 
consider this point furtber as it has not been. 
specifically referred to us, but it must not 
be taken that I am expressing my view of 
the correctness or otherwise of the decision 
of the Referring Bench on this point. 

The answer to the question referred to us 
is that the case in In ve Ramasaml Iyar 
(1) is rightly decided on the ground stated 
above. It will be for the Referring Bench 
to consider, on the facts ot this 
case, whether the accused had a genuine 
and reasonable apprehension that unless 
the prosecutor was arrested there would be 
damages to the person or property of 
others. 

Having had the opportunity of reading 
the judgments of my learned brothers I 
would add that it will be also open to the 
Referring Bench to consider the appli- 
DUM of section 8r of the Indian Penal 

ode. 

Phillips, J.—I.agree and would only add 
that in the present case and in similar cases 
the provision in section &1 of the Indian 
Penal Code may also be considered. That 
section lays down that nothing is an offence 
merely by reason of its being done with 
the knowledge that it is likely to cause harm 
if it be done without any criminalintentiou 
to cause harm and in good faith for the 
purpose of preventing or avoiding other 
harm to person or property. WhileI am 


not prepared to say that this provision is 


strictly applicable to the facts of the case 
referred, it appears to me that it and other 
provisions of Chapter IV of tbe Penal 
Code have been framed to provide for cases 
like the present one, to which, before the 
enactment of the Code, the Common Law 
would have applied. 
Devedoss, J.—'The question referred to 
the Full Bench is, whether Imre Rama- 
samt lyar (x) was correctly decided. In 
thatcase a Village Magistrate was convicted 
under section 34r, Indian Penal Code. 
Ayling and Coutts-Trotter, JJ., held. that 
the Common Law of England' was applic- 
able to this country and that on the facts . 
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found the petitioner “had ample justifica- 
tion, not as Village Magistrate, but as a pri- 
vate citizen to puta restraint upon the com- 
plainant who was drunk and disorderly and 
threatened te commit a breach of the peace 
and was a.danger.to the other villagers." 
In the case under reference the petitioners 
who are Police Constables have been con- 
victed under section 342, Indian Penal Code, 
tor wrongfully confining the complainant 
and senteuced to paya fine of Rs. 10 each. 

Two questions . arise for consideration. 

I. Whether the Common Law of England 
is applicable to India except where a 
Statute either expressly or by implication 
has abrogated it. ' 

2. Granting that the Common Law of 
England is applicable to India, whether the 
Statute Law has not abrogated it so far 
as it is applicable to this case., 

As regards the first point Mr. Jayarama 
Iyer for the’ petitioners contends that the 
Common Law of England is applicabe to 
India and relies upon Baboo Gunnesh Dutt 
Singh v. Mugneeram Chowdry (6) and 
Ramloll Thackoorseydass v., Soojumnull 
Dhondmull (7). in Ramloll Thackoorseydass 
v. Soojumnull Dhondmull (7) an action 
was brought in the Supreme Court 
of Bombay on a wager. Lord Campbell 
in delivering the judgment of their Lordships 
of the Privy Council observed, at page aro: 
“The Statute, 8 and 9 Vic., Ch. 109 does 
not extend to India, and although bofh 
parties on the record are Hindus, no peculiar 
Hindu Law is alleged to exist upon the sub- 

_ ject; therefore, this case must be decided 
by the Common Law of England " and held 
that the wager in question was notillegal 
and.could be enforced in a Court of Justice. 

' In Baboo Gunnesh Dutt Singh v. Mugneeram. 
Chowdry (o) the question was whether 
witnesses could be sued for damages in 
respect of evidence given by them in a 
judicial proceeing. "Their Lordships of 
the Privy Council held, “that witnesses 
cannot be sued in. a Civil Court for 
damages in respect of evidence given 
by them upon oath in a judicial pro- 
ceeding. Their Lordships'hold this maxim, 
which certainly ^ has been recog- 
. (60 1r B. L, R. 321; 17 W.R, 285. 

(7) (1848) 6 Moor. P. C. 300; Perzy's O. C. 173 

at-193; I Sar. P. C. J. 361; 4 M.I A. 339] 4 Ind. 
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nised by all the Courts of this country 
to be one based upon principles of public 
policy. The ground.of it is this,—that 
it concerns the public and the administra- 
tion of justice that witnesses giving their 
evidenceornoathin a Court of Justice should 
not have before their eyes the fear of being 
harassed by suits for damages, but that the 
only penalty which they should incur if they 
give evidence falsely should be an indict- 
ment for perjury." In the former casc, 


'their Lordships assumed as a matter of 


course that the Common Law of England 
was applicable to contracts in Bombay. 
According to the Charter of the Supreme 
Court the King's Judges were enjoined to 
administer the Common Law of England, 
and it was evidently. on that ground 
the question whether the Common Law of 
England was applicable ornotwas not raised 
in ‘argument in that case. In the latter 
case their Lordships rest their judgment 
upon the principles of public policy. They 
do not invoke the aid of the Common Law 
of England for holding that a witness 
could not be sued “for damages in respect 
of the evidence given by him. 

In Potaraju Venkata Reddy v. Emperor (2) a 
Full Bench of the Madras High Court held 
that the statement of an accused person in 
answer to a question by the Court is abso- 
lutely privileged under the Common Law of 
England and could not form the subject 
of an indictment, under section 499, Indian 
Penal Code, even though false and made 
without good faith, and that exceptions 
to section 499, Indian Penal Code, were not 
exhaustive. This decision has been dissent- 
ed-from by a Full-Bench of the Calcutta 
High Court in Satis Chandra Chakrabarti v. 
‘Ram Daval De (3) with the greatest respect 
to the learned Judge who decided Polaraju 
Venkata Reddy v. Emperor (2). I share: with, 
Spencer, J., the apprehension entertained by 
him in that case that the cause'of justice 
might suffer by the extension of'the prin- 
ciple of ‘absolute privilege to unscrupulous 
persons who in a petty case might make 
the most unfounded aspersions on the 
character of the relations of the complainant 
and his witnesses. i 

When the Charter was granted to the 
Madras High Court it was provided by sec- 
tion 30 “that all persons brought for tris! 
before the High Court-of Madras either ir 
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the exercise of. its Original Jurisdiction 
asa Court of Appeal, Reference or Revision, 
Charged with any offence the law as con- 
tairied in the PenalCode or Amending Acts 
of such:Code should be applied. Section x12 
of tha Government of India Act lavs down 
that the High Courts of Calcutta, Madras 
and Bombay should, in the exercise of their 
Original Jurisdiction in, suits against the 
inhabitants of the three Cities, apply the 
personal law im the matter of inheritance, 
succession and contract where the parties 
are subject toa personal law. But no distinc- 
tion is to be made with regard to the ad- 
ministration of the Criminal Law of the land 
except so far as that law is laid down in 
the Acts of the Legislatures. The powers 
of the Governor-General in Council to make 
the laws are embodied in section 65 of the 
Act. Subject to certain restrictions, which 
.it is unnecessary to detail here, the cen- 
tral Legislature has power to legislate on all 
subjects. The. Common Law of England 
has not been made applicable to this country 
by any Act of Parliament or by any 
enactment of the Indian: Legslature. Our 
attention has notbeen drawa to any Statute 
of legislative enactment which makes the 
Common Law of England the law of the land. 
The Charter of Charles II grante to the 
East India Company and the: later Char- 
ters enjoin upon the Company and its 
servants due obedience to the Common 
and-Statute Law of England. It was only 
towards the close of the r8th century that 
the Supreme Courts in Madras, Calentta 
and Bombay were established, where the 
King’s Judges administered’ the Common 
Law of England. Outside the jurisdiction 
of the Supreme Courts, the law of the land 
with regard to civil matters and the Muham- 
madan Iaw as regards offences were 
administered by the. Company's Courts. 
The principal Civil Court was called Suddar 
Adalat, and the. principal Criminal Court 
was known as Fowsdari Adalat. In 
Madras, as wellasin other provinces, Regu- 
lations were passed empowering the Courts 
to deal with Civil and Criminal Matters, 
In Madras, Reglation II of 1802 was passed 
giving jurisdictions ‘to Civil Coutts.- Then 
by Regulation TII Rules of Civil Practice 
in. the. Z lah Cotirts were enacted. By 
Regulation V the Saddar Adalai or 
‘Chief Court of civil, jurisdiction was estab. 
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lished. Regulation VI laid down rules 
for the guidance of Magistrates. By 
Regulation VIII the Fouzdari Adalat or 
Chief Criminal Court was established. From 
1802 onwards various Regulations were pàs- 
sed with regard to the trial of offenders end 
the trial of civil suits.. By those Regu- 
lations the Judges of the Zillah Court and 
the Suddar Adalat were enjoined to apply 
the Hindu Law to Hindus and the Muham- 
madan Law to Muhammadans and “in cases 
for which no'specific rule may exist the Court 
shall act according to justice, equity and 
good consceince." Regulation II of 1802, - 
section 17, and Regulation V of 1802, section 
30. This provision was re-produced in Madras 
Civil Courts Act of 1873; and by section 
I6 clause (c) “iu cases Se ra no specific rule 
exists the Court shall act according to jus- 
tice, equity and good conscience. English 
Judges who sat im.the Companv’s Comts 
had Cauzees and Pundits to advise. them 
on points of Muhammaden Lew end Hindu 
Law. “They naturally looked for guidarice 
to the principles of the Common Law. of 
England as they were familar with that 
law. As well said by a famous: Judge, 
the Common Law of England is the erhbodi- 
ment of common sense and in most cases | 
the Common Law of England supplied the 
Judges with rules and precedence which 
were in accordance with justice, eqbity 
and good conscience. In this manner the 
Common Law of England came to-be con- 
sidered to be tke law of the land. 

'fhere is no statutory law of tort. in this 
country, and under the Customary Law o! 
sttits for damages for-civil wrongs . 
were almost unknown British Courts in 
India entertain suits for damages for 
torts and give-relief according to the rules 
of the Common Law of England. The same 
may be said as regards easements and sres 
cific relief before the passing of the 
Iiasements Act and the Specific Relief 
Act. In enjoining the Judges ii India 
that where there is no rule of law 
applicable to a particular case, they skouid 
act according to justice, equity ard good 
conscience, the. Legislature left it to them 
to invoke the aid of the Common Law where- 
ever possible; By such practice of the Cóurts 
a custom has'sprung upófJoóking totheEng- 
lish Common Law for guidance and piece- 
dents where there i$ no Customary, Hindu 
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ot Muhammadan Law or :Statute Law 
governing the case. It is unnecessary to 
pursue this interesting subject further, in 
view of my opinion’ on the second 
question. 
The second: question is, granting that 
-£he Common Law .of England is applicable 
to India, whether the Statute Law had not 
abrogated itso far as it is applicable to this 
-case. Section 22 of the Police. Act of 1859 
-empowered Police Officers to arrest without 
-a warrant. But after the passing of the 
Ihdian Penal Codein 1860 and the Criminal 
Trocedure.Code in 1861 sections 22 to 43 
were repealed by Act XVII of 1862. It is 
contended -for the petitioners that section 
21 gives power to arrest without a warrant. 
Section 21 lays down the duties of Police 
Officers. Among other things, it shall be 
their duty to use ‘their best endeavours 
to prevent crimes, etc., and to apprehend 
-disorderly and suspicious characters. This 
section does not empower them to arrest 
‘persons without a warrant. The intention 
of the Legislature is:made «quite clear. by 
the repeal of the section.22 which gave 
power to the Police to arrest withont a 
warrant; and the preamble ‘to Act XVII 
-of 1862 puts the matter beyond daubt. 
“Therefore, the contenton.that.a Police. Officer 
is eatitled tu arrest without a warrant- by 
virtue of scction 2r is untenable. Under 
section 44 of the Act penalties are provided 
for neglect ot duty,and that section, as the 
Act now stands, immediately follows "section 
ar, and it con be safely assumed that a 
Police Officer is enjoined by section 2r 


to carry out certain duties, and his failure- 


to de so without lawful excuse will subject 
hin to penalties under section 44. We 


must, therefore, look.for authority to arrest- 


without a warrant elsewhere. The law as 
to arrest without warrant was first codified 
in, sections Ico, IOI and ro4 and 108 .of 
the Code of the .Criminal Procedure, Act 
"XXV of 1861, and the provisions contained 
in those sections have been re-produced 
with slight amendments in sections 54 
to 57 of the.Criminal Procedure Code of 
i898. Under section , 54 a Police Officer 
may arrest without any-warrant.a person con- 
cerned in a cognisable offence, any person 
shaving in his possession without lawful 
excuse house breaking implements, pro- 
Claimed offenders, persons in possession of 
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stolen property, etc. Offencs are classified 
as cognisable and non-cognisable hy the 
Ctiminal Procedure Code. Cognisable ot- 
fence is one in which.a Police Officer may 
arrest a person charged or suspected of 
the offence . without e warrant. Under 
section 55 an officer in charge of .2 Police 
Station may arrest (3) any person preparing 
to commit a cognisable offence under certain 
circumstances, (2) persons without ostensi- 
ble means of subsistence, and (3) habitual 
offenders. Section 57 gives power to a Police 
Officer to arrest without warrant when 
any person in the presence of stich Police 
Officer commits or is accused of committing 
a non-cognisable offence and .refuses on 
demand by a Police Officer to give his name 
and residence or gives a name or 
residence which such officer has reason to 
believe to be false. Such person may be 
arrested without a warrant in order that 


‘his name and residence may be ascertained. 


The offence of being drunk and disorderly 
is not a cognisable offence, and a Police 
Officer cannot arrest the alleged offender 
without a warrant. He can arrest him only 
if he refuses to give his name and residence 
or gives a false name or residence. If 
his name or residence is known to a Police 
Officer, the low does not empower him to 
arfest.such person without a warrant. In 
no case other than that provided by sections 
45, 55 and 57 can a Police Officer arrest a 
person without a warrant. The law being 
jealous of the liberty of the subject has 
set wholesome bounds to .the power of 
the Police to arrest without a warrant. 

The Criminal Procedure Code being a com- 
plete Code defining the powers of the Police 
with regard to arrest, it is not open .to a 
Court to travel outside the Code for finding 
powers either for the Police or.for private 
persons to interfere, with the liberty of the 
subject. The provisions enacted in 186r 
have not been alter.d.though the Criminal 
Procedure Code has been amended and re- 
enacted in 1872, r882.and 1898. In this 
connection, I may quote the weli-known 
observations . of Lord Herschell in Bank 
of England v.  Vagliano Brothers | (5). 

In that case the question was as 
regards the interpretation to a 
placed upon section 7, sub-section {3), 

the Bills of Exchange Act of 1882, whe 
Court of Appeal.relied. upon.thà law-es, ik. 
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Lexisted before the Bills of Exchange’ Act 
‘was passed; in interpreting the 


section 
Lord Herschel! observed : “ I- cannot bring 


: myself to think that this is the praper way 
sto deal with such a Statute as the Bills 


‘is in the first 


‘of Exchange Act, which was- intended to 
be a Code of the law relating to negotiable 
instruments. I” think the proper course 
instance to examine the 


~ language of the Statute and to ask what 


vis 


its natural meaning, 
by any considerations derived from the 
previous state of the law, and not to'start 
withenquiring how the law previousiy stood, 


„and then, assuminy that it was probably 


intended to leave it unaltered, to sce if the 


“words of the 
‘interpretation 


' without warrant a person concerned in the : 
manufacture, sale of keeping of such contra- - 


enactment will bear an 
in conformity with this 
view.” 


Under certain special and local laws - 


power is given to certain officers to arrest 


'. wthort a warrant for offences under. these 
, Acts. 


Under the Madras Salt Act, VIII of 
1889, for instance, a Salt Officer may arrest 


band salt or dealing therewitb." Under 


the Madras City Police Act, a Police Officer 


f 


may arrest without warrant in cetrain 
cases. 


Abinger in’ Henderson vw. Sherborne (8): 


' “The interpretation of Statutes has always, 


in modern times, been highly favourable, 


to the personal liberty of the subject, and : 
'oCThediberty . 
- of the subject should not be curtailed by 


I hope will always remain so.’ 


importing something which 1s not warranted 


by the Statute Taw of the land. At the same. 
-time; it is not necessary to invoke the aid 
- of the Common Law of England im order 
1 to justify the arrest of a person who is threat- 


ening to commit an offence against the per- 


“son of an individual. The general exceptions 
contained in Chapter IV of the Indian Penal ` 

- Code afford ample protection against threat- 

-ened violeuce to person or mischief to prop- 
erty.: 


With due respect, I may observe that the 


^lermed. Judges who decided In ve Rama-- 
“sami Iyar (r) need not have Tested their: 


"decision on any rule of Common Law, as the, 


|O& H. 40) 1 jur. 1923 150 E, R. 743, 


(8) (1837) 2M. & W..236: 61]. M. C. 28; M, 
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unicfluenced : 


" 
i - [1923 
- Village Magistrate arrested the complainant 
to prevent‘ harm -to himself and 
to others, and he was protected by ' section 
81, Indian Penal Code. If a person threatens 
to commit an assault he can be disarmed 
‘amd, if necessary, put under restraint 


“to prevent harm to persons or to property. 


A private person is justified in doing an 
act which would preventany harm happen- 
ing to himself ot to another persou provid- 
ed he does that act, bona fide and without an- 
necessary force ot violence. Both the Indian 
Penal Code and the Criminal Procedure 
Code are complete Codes of laws regulating 
the rights of citizens to personal freedom: 
and such rights could not be curtailed by 
judicial decisions unless warranted by Sta- 
tutes. The Common Law of England applic- 
able to a case of arrest without. warrant 
does not apply to India. The case ‘of an 
alleged illegal arrest or wrongful confine- 
ment has to be decided according to the law 
as’ contained in the’ Indiam. Penal Code 
and Criminal Procedure Code. My answer 
tothe question referred to us is, Im ve 
Ramasami Iyar- (1) was rightly decided, 
not because the Common‘ Iaw of England 
was -applicable, but by reason of: the 
'act complained of coming within the ex- 


‘ceptions contained in Chapter IV of the 
I may also quote the words” cf ` Lord : < g í 


Indian Penal Code. . 23 

Venkatasubba Rao, J.—1; have come to 
the same conclusion, and asthe question rais-- 
ed is one of great importance, I desire to 
say a few words: - j 

“It has been: argued that the Common Law 
of England may be applied to Indiain regard 
to powét to arrestand that a Police’ Officer 
or à private citizen can exercise the power 
independent of the provisions of the Crimi- 
nal Procedure Code and any special or local 
law which by section r of the seid Code is 


expressly declared not to be affected thereby. 


. Iam totally unable to accept this argument. 


The Code sets out iti great detail circum- 
stancés in which arrests may be made and 
‘persons who may exercise. the’ right. 


' Provision 1s made for arrests not only after 
- the comrhission of an'offence but’also with 


a view to’prevent offences being committed 
and in‘ some instances for’ secuting ‘the pre- 
servation of the peace. I may instance: sec- 
tion 54; clause (2), which empowers a Police 
Officer to arrest without warrant any per- 


- son having in h'e pessession without lawful 
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exeüse.any implement. of bhotse-breaking. 
Section 53, again, authorises any officef in 
. charge of a Police Station to attest similarly 
“Subject to certain qualifications, a person 
found taking precautions to conceal his 
ptesence with a view to committing 
an offence of any person who ‘has no osten- 
sible means of subsistence of any person who 
by repute is an habitual robber or thief. 
It is thus cleat that the Code contains pto- 
visions in respect of arrest both fot the 
‘purpose of preventing crimes and fot 
bringing ‘offenders to book. The subjectis 
exhaustively dealt with, andit is impossible 
to hold that a power of arrest is possessed 
apart from and independent of the Statute 
Law. This is my view of the law esitstands, 
‘and I may add that as the question relates 
to interference with thelibertyof the subject 
dt is iar more desirable on the grounds 
of public policy and  expediency, that 
the right should be precisely defined 
and fegulated by the Legislature than that 
it should be left to the Magistracy of the 
"country to ascertain the law, in the words of 
Lord Herschell in Bank of England v. Vag- 
liano Brothers (5), by roaming over a vast 
number of authorities extracting the.law 
by a minute critical examination of pre- 
vious decisions and probably also, I may 
“add, of the statements to be found in ancient 
text-books. It has been pointed out to us 
that the only case which so fat has decided 
that a private citizen possesses a Tight ot 
affest apart from the Statute Law is in 
In ve Ramasami Iyar (x). Speaking for 
- myself, Iam glad to find that there is so little 
. authority in support of the position that 
‘such right exists. In that case the accused 
‘removed to the Police. 
individual who was very drunk and 
bit him in the foot and tore the sacred 
thread of ‘one of the witnesses. 
question aróse whether the accused com- 
‘mitted an offence of wrongful restraint 
‘under section 341 of the Indian Penal Code. 
The leatned Judges,. very naturally, con- 
sidered that it would’ be unjust: to punish 
.& person for doing an act which, in the 
interest of the otdetly government of the 
society and the preservation of the peace, 
should be declared lawful and they justified 
the act with reference to the power of 
arrest which every individual, as an 
' otdinaty member of the general public poss- 


INDIAN CASAS; 


“may be. an assualt -us 


Station an. 


The . 


:33f. 


‘esses, under the Common Law of England. 
But with great tespect, it seems to me, 
that if their attention had been invited to 
certain sections of the Indian Penal Code 
they would: probably have tested their 
judgment upon grounds other than that 
underlying their decision. Section 8x ‘enacts 
that nothing is an offence if it be . done 
without criminal intention andin good faith 
for the purpose of peventing or avoiding 
other harm to petson or property. It was 
suggested that if a person who is under 
the influence of, drink carries a revolver 
in his hand and runs amrek there must be 
the power to arrest him on the part of every 
citizen, as otherwise disastrous results may 
follow. But this argument ignores that any 
reasonable act on the part of any citizen 
interfering with the freedom of the drunken 
person is amply protected by the aforesaid 
section and by other sectiors of the Indian 
Penal Code. The right ot private defence 
conferred by that Code is quite adequate 
to meet all reasonable requirements. By 
Section 97 every person is given a right to 
defend his own body and the body of any 
other person, his own property as well.as 
the ptoperty of other persons. Under 
sections 100 and ro4, the right of private 
defence may be exercised when there is 
a reasonable apprehension of danger to 
life or of grievous hurt to body ot of robbery 
or of house-breaking or commission of 
other serious offences. Section r00 sets 
out in.vety clear terms that the offence 
which occasions the exercise of the ^ right 
may feasonably 
cause the apprehension that death .or 
gtievous hurt will be the consequence 
of such assault. Assault is defined by sec- 
tion 35x as consisting of a gesture or pre- 
patation that is likely to cause an-apprehen- 
sion that criminal force will be used. Sec- 
tion 103 similarly provides for the exer- 
cise of the tight of private defence not only 
when the offerces specified therein ate 
committed but also when attempts to 
commit them -are made. In my. opinion, 
therefore, there is no need to have resort, 
in the cifcumstancess such as those existed 
in In re Ramasamé Iyar (1), to the, doctrine 
‘ot. the Common Law,that every private indi- 
vidual has á right to” attest. Dealing with 
the Sale of Gaods Act, 1893, 56 and 59 Vic, 
Ch. 71, Cozens Hardy, M. R., in Bristol Tram. 
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(0) obsetves:—“ T rather depracate the 
citation of earlier decisious such as Chanter 
v. Hopkins (10) or Shepherd v. Pybus (IT). 
The object and intent of the Statute of 
1893 was, no doubt, simply to n the 
anwritten law applicable ta the sale of goods, 
but in so far as there is an exprese statutory 


enactment, that aloue must be looked at . 


and must govern the rights ot the parties, 
even "though the section may to same extent. 
-have altered the prior Common Law.” 

In an alice case Bank of England v. Vag- 
liano Brothers (5) Lord Herschell Te eniarks: 

“I think the proper course- is in the first 
instance to examine the language. of the 
Statute and to ask what isits natural mean- 


ing, unin fluenced by any considerations deriv- - 


ed. from the previous state of the law, and - 
not to start with enquiting how.the law pre- 
viously stood, and then, assuming that it 
was probably iutended.to leave it unaltered, 
- to see if the words of. the enactment will 
“bear an interpretstion in cobformity with 
_ this view. If a Statute; intended to embody 
in a Code a particular branch of the law, 
- js to be treated in this fashion, iż appears 
to me that its utility will-be almost entirely 
destroyed, and the very object with which it 
was enacted, will be frustrated.” 1 think 
thatevery word in “the. obsefvations of 
these eminent Judges applies with great 
force to the subject on hand. 

The learned referring Judges conclude 
their Order of Reference with these words: 
. "Aud we accordingly refer toa Tull Bench . 
the question , whether Jn re Ramasami . 
Iyar (1) wes cottectly decided." My answer 
is, thatthe grounds of the  decisiou are 
wrong though the decision itself is correct, 


Wallace, J.—-I agree with the judgment 
.of. “the Jearned, Chief Justice and world also 
_with my learned brothers, cal. in aid 
section 8r of the Indian Pen val’ Code. ` 


V.N. V. 
, Reference answered in the affirmative. 


9) (roro) 79 In J.K. B. 1107 at.p. 1109; 2 
E 831; 1031. T. 443; 26 T. L. R629 2 

ao) (1838) 4-M. & W. 399; x TAE, 37758 
LJ. (N. S.Y Ex 14; 3 Jur. 58; r50 E. R. 484; 5t 


R: R. 650 
hi 4 Scot (x. E 434, 3 Man. & G 868; 


(zz) 
zl. Je CP. ror; 133 E. R . 1399. 
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OUDH J waar COMMISSIONER’S 
CRIMINAL APPLICATION No. 123 OF 1922. 
November 23, 1922. 
Present:—Mr. Daniels, A. J. €. 
| SANKU-—AcCUSÉD 
versus 
, EMPHROR—COMPLAINANT. - 

Criminal Procedure Code. ( det -V of 1898), s- 1x0 

—Evidence of instances in which accused: suspected, 
value of— Corroboralion. 
' Evidence of instances in which the. accused 
.has been suspected; is not evidence of general 
repute, nor evidence on which the Court can bind 
the accused over under section rro of the Criminal 
Procedure Code, but such evidence may be admissi- 
ble’ as. corroborating independent evidence given 
of accused’s reputation. 

Application against an order of the 
-Disttict Magistrate, Sitapur, upholding 
an order, dated the 8th June 1922, of- the 
-Magistrate First Class, Sitapur., 

Mr. S. M. Ahmad, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is an application for 
revision of.an order binding over the appli- 

cant to give security under section x10, 
Criminal Procedure Code. . The chief plea 
urged on behalf of the applicant. is that 
evidence of specific instances in, which the 
„accused was suspected has been .adinitéed. 
‘In this connection, I may sefer to what I 
said. in the case “of “Raja Ram v. Emperor 

" (x). Evidence of instances in which. tke 

accused, has. been “suspected is certainly 
not evidence of general repute, Aor éVidenée 
on which the Court could bind: the e 
‘Code, jT 
wot the accused’ s reputation. dias been’ given, 
evidence that be has been Suspected in a 
number of, iastances may in my view. ‘be 
admissible as“ ‘corroboration. in "this 
case I looked into the “record and I find 
.that there. was sufficient evidence of general 
repute to justify the order which has. Been 
passed, I accordingly. dismiss this appli- 
cation. 


"W. CoA, Application. dismissed. 


(1) 60 Ind. Cas, 673; 23 0.0.3 ;971;22 Cr, AL, T. 
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-DARSHAN RAM-GANESH DAS V. KHAIR DIN ALLAU BAEHSH, 


LAHORE HİGH. COURT; 
“TLerrers PATENT APPEAL No. 249 OP 1922. 
tet * o d December 2,5 :022: . 

Present:— Sit Shadi Lal, Kv, Chief Justice, 
*. and Mr. Testice Fforde. . 
. Firm DARSHAN RAM-CANESH 
DAS—DzCREE-HOLDER— APPELLANT: 
TETSUS UE 

Firm KHAIR DIN-ALLAH BAKHSH 

- AND OTRERS—J UDGMENT:DEBTORS— 

ah RESPONDENTS. 

Contract Act (IX of 1872), s. 333— Principal 
and surety— Variance in "contract —Dischavge of 
surety. PON a 

A. suit to recover a sum.of niohey was compro- 
mised onthe terms that. the amount in suit should 
be paid by the defendant by certain instalments 
'and- that meanwhile an attachment order made 


. against the property of the defendant in the course - 


_, of the suit should remain in force until the terms 
of the, compromise had been complied with. One F 
became surety for the performance of the, terms 
by the defendants,, Subsequently, the Court, 
without the knowledge or consent of the surety, 
gave the defendant liberty to sell the attached prop- 
erty privately on certain conditions. The surety, 

_ thereupon, applied-to the Court to be discharged 

. from his obligation: | | < . 

‘Held, (1) that the attachment order itself carried 
with it power in the Court to order asale of the 
property attached; and that, therefore, the order 

‘giving liberty to the defendant ,to sell did not 

..amount to a variance of the contract between the 

principal and the creditor; [p. 354, col. r.] 

TN (2) that in any case the order. giving the 
defendant -liberty to sell:not having been acted 

. upon, amounted at most to an agreement to vary 

. „the contract and did not amount to an actual 

. 1variance of its terms; [p.354,col r]. -> 

' (3) that, therefore, on neither ground could 
the surety claim to be discharged from his obliga- 

tion. [p.354,col r.]] . . . 

letters Patent Appeal under section To 
of the.Letters Patent írom. an order of 

. , Mr.. Justice Abdul Raoof passed on the 

', r2th Jane 1922 in- Civil Appeal “Ne. 

1652 of 192: and printed as 7r Ind. 

Cas. 783. MEL ^ 

Dr. G. C. Narang, for the Appsllant. 

' Lais Durga Das, for Bakhshi 

fot the Respondents. 
_SUDGMENT.—The relevant facts in this 

case are these :— An-action to enforce a debt 
was fixed for hearing on the-7th October 

1929. Du that date the parties appeared 


in Court togethet with one fateh Muhammad. 


"and there entered into an agreement to 
compromise the suit. 


-question should be discharged by certain, 
: jnstalments, and that, meanwhile, an attach- 


23 P 


Tek Chand, ^ 


. The terms of tke- 
-agreement wela that .the indebtedness in | 


Ment order made agaiast the property 
of the defendant in the coutse of the suit 
should remain in force until the terms of 
the compromise. had been complied with. 
On the same date.a. dectee was made in 
accordauce with this compromise and again 
on the same day.an ordet was made giving 
the judgment-debtor liberty to sell the 
property attached. The property was: sub- 
ject to a mortgage. and.the order of sale 
provided that it should not be sold fot less 
than the amount of the mortgage, and 
further ordered that the sum realised in 
excess of the mortgage by the sale should be 
lodged in Court. The only material , issue 
of fact was, whether or not the order giving 
liberty to sell was made with the knowledge 
and approval of the.surety. ‘The judgment- 
creditor contends that the compromise, ` 
the-order giving liberty to sell, and the 
decree in terms of the compromise, were 


, recorded in the above order, and that the 


surety was present during the whole of the 
time aud was fully cognisant of all that took 
place. 'The surety, on the other hand, 


, contends that, though he was preserit when 


the compromise was entered into and when 
the decree was made on foot of that com- 
promise, he was not present when the 
‘order was made giving liberty to sell and 
knew nothing about this order. 

Upon these facts three questions arise 
for determination,— ' 

(1) Was there a variance in the compromise 
to which the surety had subscribed ? 

(2) If so, was that variation made with the 
knowledge and consent of the surety ? 

(3) Has the variation the effect of dis- 
charging the surety ? . 

‘So far as question (2) is concerned, the 
issue .of fact has-been inferred both in the 
inferior Court and before.the Single Judge 
on appeal in favour.of the surety without 
investigation. It would rather appear from 
the various orders made that the surety 
was cognisant of the order for -liberty to 
sell. However, it may be assumed for the 
purposes of.this appeal, that the surety was 
‘not so cognisant..It remains then to be 
considered whether the order giving liberty 
to sell-amounts to a variance in the, terms 
of the compromise, and, if so, whether such 
‘variance discharges the surety. from all 


"liability as. from that date.’ ‘The compro: 


icula 
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mise decree constitutes the contract between 

the principal and the creditor. It is clear 

on the fact of the compromise decree that 
the surety was aware of the attachment 
order and approved of its continuance. 

The attachment order itself carries with ‘it 

power in the Court to order a sale of the 

property attached. How, then, can it be 
' said that a' further order giving liberty 
to sell under the Courtis a variance of the 
contract between the principal and the 

creditor? . 

Even if the order giving liberty to sell 
did in fact alter the contractual relations 
between, the parties as embodied in the 
decree, this order was never acted upon. 
It may at the most amount to an agreement 
to vary the contract, but it certainly does 
not amount to an actual vatiance of its 
terms.. We, therefore, hold thet, upon the 
facts of this case, as they appear before 
us, there has been no variance in the terms 
of the compromise and accordingly the surety 
is not entitled to be discharged. 

The appeal must, therefore, be allowed 
and the objections of the surety stand 
dismissed, The pacien to pay their own 
costs. 

Z. K. Appeal allowed. 

BOMBAY HIGH COUAT. . 

CIVI, EXTRAORDINARY APPLICATION No. 

285 OF 1922, 
January 23, 1923. - 

Present -—Sir Norman Macleod, Ki, 

Chief Justice, and Mr. Justice Crump. 

BALKRISHNA DAjI GUPTE— 
: PETITIONER 
versus 
"un COLLECTOR, “BOMBAY SUBUR- 
BAN"—OPPONENT. 

Land Acquisition Act (I of 1894}, s. 18— Civil 
Procedure Codé (Aci V of 1908), s. zx 5—Govern- 
mènt of India Act (5 & 6 Geo. V, C. 61), s. 107— 
Collector, vefusal by, to make veference— Revision 

—' Subordinate’ Court, meaning of. 

The High Conrt has no power to interfere in 
fevision under section x15 of the Civil Procedure 
Code with an order of a Collector refusing to make a 
teference under section 18 of the Land Acquisition 
Act. [p. 356, col. 2.] 

Macieod, C. J.—Having regard to the pro- 
visions of section 107 of the Government of India 
Act, wherein-the High Court is said to. have 
superintendence over Courts which ate subject to 
its appellate jurisdiction, it may be assumed, in 
the absence of any other statutory direction to 
the contrary, that unless the High Court has 





appellate jurisdiction over a. Court, that Court 
wil not be subordinate to it within the meaning 
9i section cr5 of the Civil Procedure Code. [p. 355, 
Co. 

eee acting under section 18 of the Land 
Acquisition is not a Court, ‘but even if a Court, it 
is eh Court subordinate the High Court. [p. 355, 
col. I 

Civil Extraordinary Application against 
an order passed by the Collector declining 
to refer a case under section 18 of the Land 
Acquisition Act. 

Mr. W. B. Pradhan, tor the Petitioner. 

Mr. S. S. Patkar, Government Pleader, 
for the Opponent. 

JUDGMENT. ' 

Macleod, C. J.—Certain lands situated 
in the District of Thana were notified for 
acquisition under the Land Acquisition 
Act. Notice was served by the Collector 
on Mr. P. N. Gupte, in whose name the 


. lands stood in the Government records. 


On May 5, 1920, Mr. P. N. Gupte put 
in a claim for compensation under section 9 
of the Land Acquisition Act. Mr. B. D. 
Gupte, his uncle, who was present, stated 
that he and Mr. P. N. Gupte, his nephew, 
were interested in the same: land. l 

After the award was made, Mr. B. D, 
Gupte wrote, on July 8, 1922, to the Salsette 
Development Officer stating that he was 
the owner of one-half of the land, and 
had appeared before the Collector to make 
a demand for compensation. He complain- 
ed that, without any further intimation 
to him, a cheque for the full value of the 
land had been ordered to issue to his nephew, 
Mr. P. N.Gupte, and in spite of his protest 
made when he appeared again on June 30, 
the cheque was handed over toMr.P.N. 
Gupte. He, therefore, made an application 
under section 18 that the matter might be . 
referred to the District Judge of Thana ` 
for settling the apportionment of payment, 
On that letter a note was made that nothing 
could be done by the Collector as Mr. P. N. 
Gupte only had been recognised as the 
claimant. - 

On July 14, Mr. B. D. Gupte wrote that 
he might be furnished with a true copy 
of the award made in respect of the lani 
and he was informed that. the land which 
he said stood in the name of his late father, 
Daji Govind Gupte, never so stood in his 
name. He was also dntermes that no land 
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ates for the protection of Vehar Lake 
stood in the name of Daji Govind. If he 
. referred to the land in which he claimed 


half a share, he knew already that the land ~ 


- Stood in the name of Mr. P. N. Gupte. ` 
: a appeal was made to the Commissioner. 
ma ugust 1922 the Commissioner for the 
pane: Suburban Division replied that 
WAS unable to ask the Collector to make 
a reference to the District Court as desired 
by him. ‘The ‘applicant was referred to the 
Civil Court, - 
‘We are now ‘requested by the petitioner 
_to interfere under the powers given us by 
section 115 of the Civil Procedure Code. 
The first question that arises is, whether 
the Collector, acting under the powers given 
him by the Land Acquisition Act, is a 
‘Court, 'and, then, if he is a ‘Court’, whether 
it is subordinate to the High Court. What 
. COnstitutes a ‘Court’ does not appear to 
have been defined by any Act of Legislature 
but it may be presumed that an officer to 
be a ‘Court’ must be competent to make 
a judicial decision. But even if theCollector 
is a 'Court' when an application is made 
to him to make a reference under section 18 
of the Land Acquisition Act,can he be said 
to be subordinate to the High Court ? Under 
section 107 of the Government of India 
Act each of the High Courts has superintend- 
ence over all Courts for the time being 
subject to its appellate jurisidction, and 
may do the various things mentioned in 
the section. So it may be presumed, in the 
absence of any statutory direction to the 
contrary, that unless the High Court has 
appellate jurisdiction over a Court, that 


Court will not be subordinate to the High, 


Court. 
In Sayed Mohamed Husen v. City Survey 


Officer |(1919) Civil Extraórdinary Appli- 
cation No. i65 of 1918, decided on July 
29, rgr9, by Macleod, C. J, and Heaton, 
‘J., (unreported)] this Court was asked to 
Interfeie in revision with an order passed by 
the City Survey Officer of Broach who has 
been directed to acquire certaim land for 
the Broach Municipality. The petitioner, 
after an award had been made by the City 
Survey Officer, made an application that 
the case should be referred to the Court, and 
- the City Survey Officer passed an order 


. that the application was time-barred. The 


judgment of the High Court said: “The 
first question is whether we can interfere 
with the decision of the City Survey Officer 
under section 115 of the Civil Procedure 
Code, and we are clearly of opinion that the 
City Survey Officer was not ‘a Court’ within 
the meaning of that section." ^ 
Pi in Bibi Sardarbibt v. The Land 
cquisition Officer, Ahmedabad ((1922) Civil 
Extraordinary Application No. 282 of 
1921, decidedon April ro, 1922 by Macleod, 
C. J., and Shah, J., (unreported)] the peti- 
tioner prayed that the order passed by the 
Land Acquisition Officer on the applicant's 
application for making a teference to 
the District Court of Ahmedabad under 
section r8 of the Land Acquisition Act 
should be set aside. Following the decision 


‘in the previous case, it was held that the 


Land Acquisition Officer. was not ‘a lourt’ 
within the meaning of section 115 of the 
Code, although it was said that if there 
had been any merits in the case, the Court 
would have expressed an opinion that the 
petitioner's request should be treated. with 
Some consideration at the hands of 
Government. 
_ We have been referred to the decision 
in Parameswara Iyer v. Land Acquisition ` 
Collector, Palghai(1). In that case an applica- 
tion had been made to the Collector to 
refer the matter of compensation to the 
Court. An order was made on the applica- 
tion that the applicants did not appea: 
to be the accredited representatives of the 
devaswom. The petition was, therefore, 
tejected. It was held that the act of the 
Collector in refusing to make a reference 
under section I9 was a judicial act. It 
could not be denied that the proceedings 
under Part III of the Land Acquisition Act 
which resulted in an award of the Court 
were judicial proceedings, and by virtue 
of section 54 the Court was subordinate 
to the High Court. Sections 18 and 19 
provided for the procedure to be adopted 
to initiate those proceedings. Ordinarily, 
a proceeding is commenced in a Court of 
Law by the presentation of a plaint or a 
petition to it; but the Land Acquisition 
Act had adopted a somewhat different 
(1) 49 Ind. Cas. 6591 42 M; 231; 36 M. L. J. 5- 
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method, viz, the presentation of the ap- f 


. plication to the Collector. If the require- 
ments of section | 18 were complied with, 
the Collector had no option but to make 
Xhe reference and, in doing so, in addition 
to-the statement to be sent by him under 
section 19, clause (1), he had to attach a 
Schedule of.the particulars of the notice 
: served and of.the statements made by the 
parties. It seemed clear, -therefore,'that 
“the proceedings which culminated in’ the 
Court's award commenced with the filing 
of the application under section 18. “As 


' «soon as it was filed the matter of the amount 


of proper compensation assumed. a litigious 
. form and-became a contentious proceeding 
between -the owner and the Collector. It 
followed, therefore, that if the Collector 
decided to reject it or passed. any orders 
‘regarding it, he did so judicially and not 
administratively; for a judicial proceeding 

„once ‘commenced could not be affected 
„by administrative action; The view that 
.the Collector was a 'Court' seems to have 
- been adopted, as stated by Mr. Justice Krish- 
nan at page 235*, because it was consistent 

with the language and scheme af the Act, 

. and because, ifthe High Court did not do so, 
. there would .be no proper and adequate 
-remedy to prevent a misuse of power by 
the Land Acquisition . Collector ‘who, by 
„adopting .the simple expedient of refusing 
. to refer, might prevent an enquiry by the 
, Court into the correctness of his own award, 

.-at. any rate in all cases arising outside the 
. Presidency towns. "The remedy by ‘manda- 
-mus’. under. section 45 of the. Specific 
~ Relief Act was available only within the 

. ordinary original civil jurisdiction of the 
. - High Courts.and not outside it. 

j With all due respect, I cannot agree with 
.this reasoning. I can quite understand 
„that if the Collector refuses to do an act 
ıwhich is incumbent’ upon him under the 
provisions of the Land Acquisition Act, Part 
` III, there should be some remedy available 
to. the .party aggrieved. But it does . not 
follow. that the refusal of the Collector to 

. his duty is a judicial act, or that, even 

` if itis a judicial act, it is a judicial act of a 

Court subordinate to the "High Court. In 
thisrcase I admit there seem to hav: been 
no,reasonable grounds for the refusal of 
i “page of 42 MEd] ee 


the Collector, or the Commissioner to refer 
to the Court the question of the apport on- 
ment of the compensation awarded, though, 
at the same time, there is nothing to prevent . 
the present petitioner filing a suit against 
his nephew for the division of the compensa- 
tion money. As far as I can see, the High 


-Court has not been given the power tointer- : 


fere with:the proceedings of the Collector, 
so that if he refuses to do what seems In- 


-cumbent upon, him under the provisions of 


section 18 of the Land Actquisition Act, 
we cannot direct bim to make a reference, 
and the proper remedy is either for the 
Legislature to give us powers of superin- 
tendence over the Collector's proceedings 
under the Land Acquisition Act, or for the 
Government to draw the attention of their 
officers to the provisions of the Act, and 
lay down rules for their guidance, if they 
have not already done so. ` 

. No. doubt, as the expression "person in- 
terested” in section 3 (A) of the Land Ac- 
quisition Act includes “‘all persons claiming 
au interest in compensation to be made 
on account of the acquisition of land under 
this Act,"and as, under sectidn 18, clause (1), 
“any person interested who hasnot accepted ' 
the award may, by written application: to 
the Collector, require that -the matter~be 


‘referred by the Collector for the determina- 
.tion of the Court, whether his objection 


be to the measurement of the land, the 
an.ount of the compensation, the persons 


. to whom itis payable, or the apportionment 


of the compensation among the persons 
interested," the Collector, . provided , he 
does not, consider the application as time- 
barred, is “bound to make a reference. But 
if he fails in the duty imposed upon him 
by that section, in my opinion, this Court 
has no power to direct him to perform it. 
I th nk, therefore; that the Rule must, be 
d-scharged with costs. | F 

Crump, J.—- The question for our decision 
in this Case is, whether we have power to 
interfere with an. order of the. Collector 
refusing to. refer to the Court the question 
of apportionment of compensation. That 
the-petitioner here was a person interested 
cannot be denied, for he was a person cleim- 
ing au interest in compensation made. on 
&ccouat of. the acquisition of land under 
the Lind Acquisition Act, and he, therefore, 
fell within the definition of section 3 (D). ' 
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The teal question is, whether the Collector 
tefus ng to mdke a reference under section 
18 is a ‘Court,’ and as such subject to our 
powers of revision or superintendence. Now, 
itis clear fromthe decisionin Ezra v. Secre- 


tary of State for- India (2) that the functions . 


of the Collector in' making an award are 
adm n strat ve and not’ judicial. 
case ther Lordships cf the Privy Council 
say (page 425):— i 

“The objection is based and depends 
upon ‘the theory that the enquiry by the 
Collector was a judicial proceeding, and 
that the rules of jud cial proceedings apply. 


'The argument of the appellant starts from. 


the word ‘award’ (wh ch is used to describe 
the conclusion of the Collector), and hes 
noth ng else to supportit. When the sections 
relating to ths matter are read together, 
it will be found that the proceedings re- 
sulting in ths ‘award’ are adm nistrative 
and not jud cial; that the ‘award’ in which 


the enquiry résults is merely a- decision’ 


(bind ng only oni the' Collector) as to what 
sum shall be tehdered to the owner of the 
land; and’ that, if the jud.c al ascertain- 
ment of value'is desired by the owner, he’ 
can’ obtan it by requiring the matter to 
be refetred by the Collector to'the Court. 
The‘ sections directly relevant (besides 
thé gth already set out are) the 11th, rath, 
13th, r4th, 15th, and 18th.” 

. It is clear, therefore, that, up to.the time. 


. when the petitioner made his written ap- ' 


plication to the: Collector requiring the 
matter to be referrred the determ nation of 
the Court, the Collector was acting admin- 
istrat vely only, and spéaking for myself 
I can find-nothing in sections 18 and 19 to 
lead me to hold that the Collector at that 
stage of the proceedings became ‘a Court, 
Iw the absence of any defin tion-of ‘Court,’ 
the quest ori would be whether the Coíiector 
was” clothed with any jad c al functions, 
that is to say, had he power to hear. and 
déterm ne any question between conflictirg 
"parties ? : 

Now, apart from tte power to decide the 
question of limitation, which is dealt with 
by the provis: to secticn 18, a matter with 
which wedrénof cóticerned withthe presént 
case, all that-the Collecte had to do was, 

(2) 7 Bom, Is Ri 422 (P. C); 9. C. W.N. 454; 
1C.1.].2275 3£ C. 605;.2 A, In J. 771; 8 Sar. 
Pe C. J. 7791 32 I. A. 93. 
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on receipt of the application, tc take the 
steps set-out in section: 19. I cannot soy. 
that he had -power-to determine anything. | 
He'was bound to proceed; and as his refusal; 
to proceed was contrary to, the plain. duly 
imposed upon him by the Statute, it seenis 
to-me a contradiction in terms to, say that 
in refusing to do that which. he was: bound . 
to do he.was acting judicially. 

These, shortly, are the reasons f£. r which I 


iri 


discharged: with costs.. 


N: H. Rule: discharged. 


LAHORE HIGH COURT. 
SECOND CIVIL, APPEAL No. 124 OF 1930. 
February. 13, 1923. pe 

Present:—Mr, Justice Scott-Smith and Mr, 

E Justice Fforde. j Me 
SARUP SINGH And ANOTHER~DEFEND-! 

ANTS—APPELLANTS 
yersus 
PAL SINGH AND ANOTHER—PLAINTIEYS 
Musammat BHAGO AND ANOTHER— 
. DEFENDANTS— RESPONDENTS. 

, Limitation Act (I X of 1908), Sch. I, Art. x44— 
Punjab Limitation (Ancesival Land, Alienation) 
Act (I of 1900), s. 1, applicability of —Custom-— 
Alienation by grandfather—Suit by grandson, to 
challenge alienation-— Limitation — Collateral, right 
of, nature of.. f 5 j 

A collateral governed by the- Customary Law 
of the Punjab'does not derive his right to challenge 
an alienation of ancestral ptoperty from or through 
his father, but ‘rom or through the common ances- 
fot who owned the land. [p. 359,*col. x.] 

Sundar v. Salig Ram, 9 Ind. Cas. 300; 26 P, R. 
1911; 33 P. W. R. 1911; 34 P. L. R. 1911 (F, P.) 
followed, EE QC e 
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The Punjab Limitation (Ancestral Laad Aliena- 
tion) Act does mot affect any prescriptive 
fight or title which had accrued or was acquired 
before tbe Act came into operation. [p. 358, col. 2.] 

Sahib Dad v. Rahmat, 90 P. R. 1904; 88 P. 
L. R. 1904 (F. B.), followed. a 

Plaintiff. sued to recover possession of certain 
land which had been sold to the defendants by their 
‘grandfather in 1887. The alienor died in 1898. 
Plaintiff's father had not been heard of for ten 
years before the institution of tbe suit and was 
resumed by the Court to have been dead; 

Held, (1) that the suit was governed by Art, 
144 of Schedule I to the Limitation Act and 
not by the Punjab Limitation (Ancestral 
Land Alienation) Act. [p. 358, col. 2.] 

Sahib Dad v. Rakmat, go P. R. 1904; 88 P. L. 
R. 1504 (E. BJ), Tulsi v. Madho Ram, y31nà. Ces. 
343; 30 P. R. 1912; 72 P. L. R. 1912; 133 P. W.R. 
1912 and Arur Singh v. Solakhan Singh, 37 Ind. 
Cas. 412; 174 P. W.R. 1916, followed. 

(2) that limitation- under Art. 144 of Sche- 
dule I to the Limitation Act began to zun against 
the plaintiffs when the possession of the defendants 
became adverse to the former, that is to say, on 
the death of their father, when theirrightto pos- 
session accrued; [p. 358, col. 2; p. 359, col. 1.] 

(3) that the plaintiff's father not kaving been 
proved to have died more than twelve years before 
the institution of the suit, the suit was within 
limitation. [p. 359, col. 1.] i 

Roda v. Harnam, 18 P. R. 1895 (E. B.) and 
Arur Singh v. Solakhan Singh, 37 Ind, Cas. 412; 
174 P. W. R. 1916, followed, 

The terminus a quo under Art.144 of Sche- 
dule I to the Limitation Actis the date when the 
possession of the deféndant becomes adverse to 
the plaintiff. [p. 359, col. x.] se 


Second appeal from a decree of the 
District Judge, Ferozepore, dated the 17th 
November 1919, ` reversing that of the 
Munsif, First Class, Zira, District Feroze- 
pore, dated the 18th February :oro, 

"Mr. B. D. Kureshi, for Dr. Nand Lal, for 
the Appellants. 

Lala Kahan Chand for Pandit Bindva 
Ban, for the Respondents. i 

JUDGMENT.— Plaintiffs-respondents sued 
for possession of 142 kanals 8 maras 
of land sold by their grandfather, Dula 
Singh, to Jai Singh, Daya Singh and 
Sarup Singh on the oth June 1885. 


The present defendants-appellants are 
the- tépresentatives-in-interest of the 
original vendees. Dula Singh died two 


or three years before the Punjab Act, I 
of 1900, came into force. Daswandha Singh 
plaintiff's father, did not challenge the alien. 
ation and is said not to have been heard of 
-iorsten years before the institution of the 
suit. Plaintiffs asked the Court to presume 


` 
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his death as they would have mo /ocus 
sandi to sue for possession were he still 
alive. Daswandha Singh's death has been 
presumed and it was held by the District 
Judge that, out of the consideration, only . 
Rs. 593 were raised for necessity. He ac- 
cordingly decreed the plaintiffs claim up- 
on payment of the said sum . "The defend- 
anis have filed a second appeal to this Court' 
and it is contended on their behalf that the 
suit is barred by time. 

Mr. Qureshi began his arguments by 
tuging that Punjab Act I of 1900 governed 
the case. It was, however, held im Sahib 
Dad v. Rahmat (x) that the Punjab Limi- 
tation Act, I of r9oo, does not affect any 
prescriptive right or title which had accrued 
Or been acquired before the Áct came into 
operation. Now, under the old law plaint- 
ifs father had r2 years from the date 
of Dula Singh's death within which to sue 
for possession of the land in suit. Accord- 
ing to the Full Bench ruling, therefore, 
as Act I of 1900 was passed subsquent to 
his death it did not affect his right to sue 
within 12 years wich had accrued to him 
before the Act came into : operation, 
This was followed in Tulsi v. Madho Ram 
(2) and again in the case of Arur Singh v. 
Solakhan Singh (3). We, therefore, hold 
that the present suit is governed by the In- 
dian Limitation Act and not by Punjab Act, 

It was next contended by Mr. Qureshi 
that time having begun to run against plaint- : 
iff's father upon the death of Dula Singh 
the plaintiff’s suit is barred, having been in- 
stituted more than x2 years after the death 
of the  alienor. To this respondents’ 
Counsel replies by quoting Sundar v. 
Salig Ram (4) in which it was held, 
following the principle underlying Roda 
v. Harnam (5), that the claim was not 
barred under Art. 144 of the Limitation 
Act, 1908, inasmuch as the plaintiff's 
right to sue for possession was not 
derived from or through B (the nearest 


(1) 90 P. R. 1904; 88 P. L. R. r994 (F. B.). 

(2) 13 Lud. Cas. 3435 30 P. R. 1912] 72 P. D. R. 
19125; 133 P. W. R, 1912. 

(3) 371nd.Cas.412; 174 P. W. R. 1916. 

(4) 9 Ind. Cas, 300; 26 P. R. 1911; 33 P. W, R- 
1911; 34 P. L. R. 1911 (F. B.). : 

(5 18 P. R. 1895 (F. B). 
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reversioner), and, consequently, the defend- 
ant’s possession, . though adverse to B, 
could. not be adverse to the plaintiffs until 
after his death, when their right to posses- 
sion accrued. Now, the plaintiffs’ right 
to possession did not accrue until the death 
of their father, and it is not contended that 

. he died more than .12 years before the 

' institution of the suit. The case reported 
as Arur Singh v. Solakhan Singh (3) is exact- 
ly on all fours with the present case. 

The Judges in their judgment in that 
case referred to the Full Bench decision 
reported as Sundar v. Salig Ram (4) wherein 
it was pointed out thata collateral governed 
by the Customaxy Law of the Punjab does 
not derive his right to sue from or through 
his father but from or through the common 
ancestor who owned theland. The plaintiffs 


in the present case, therefore, did not derive . 


their right to sue from or through their fa- 
ther, Daswandha Singh, but from or through: 


Dula Singh who alienated the land. Under: 


these circumstances, we are clear that the 
possession of the defendants-appellants did 
not become adverse to them until the death 
of their father. As pointed out in Arur 
Singh v. Solakhan Singh (3), the terminus 
a quo under Art. 144 of the Limitation 
Actis the date when the possession of 
the defendants became adverse to the 
plaintiff. We, therefore, hold .that the 
present suit is within time. 

Mr. Qureshi also sought to contest the 
finding as to the question of necessity ar- 
rived at by the District Judge, but as it 
was clearly one of fact we did not-allow 
him to argue it. 

We accordingly dismiss this appeal with 
costs. 


Z. X. 


|| 


Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 90 
OT 1920. : 
. November 21, 1922. 

Present -—Sit Dawson Miller, KA, 
Chief Justice, and Mr. Justice Jwala Prasad. 
MAHADEO PRASAD, SAHU— 
DECREE-HOLDER-. APPELLANT 

: : versus. 
GAJADHAR PRASAD SAHU—TUDGMENT- 
DRETOR— RESPONDENT. 

Encumbrance— Lease, whether encumbrance. 

Apart from dealings such as mortgages, 
which create a charge upon land, there are other 
dealings which amount to an encumbrance, Any- 
thing which interferes with the unrestricted rights 
of the proprietor is an encumbrance, for iustance. 
the granting of a lease of serait lands. A lease of - 
such lands granted to an occupier in circumstances 
which would give him a right of ocenpancy over 
the land, amounts to an encumbrance, [p. 360, 
col. a; p. 361, col. r.] . r 

Appeal from an order of the District 


_ Judge, Muzaffarpur, dated the 2nd May 


1921, passed in Execution Case No. r3 of 
1920. ; 


Messrs. K. Sahat, S. C. Mitter and S. S. 
Bose, fot the Appellant. 

Messrs. S. Ahmed and R. T. N. Sahar, 
for the Respondent. i : 


Miller, 0. J.—'This is an appeal from 
an order of the District Judge of Muzaffar- 
put, dated the 2nd May 1921, dismissiug 
the appellant’s application fot execution 
of a dectee, The suit was instituted by 
the appellant Babu Mahadeo Prasad Sahu 
against the respondent Gajadhar Prasad 
Sahu, his uncle, and others claiming partition 
of family ptoperty. The dectee of which 
execution is sought was passed on the 24th 
July 1908 and was the result of a compro- 
mise between the parties. In the present 
execution case various points were reised 
and determined by the learned Judge against 
the appellant. In order to understand 
how these points aríse it is necessary, shortly, 
to state the history of the case. In the 
year rgoi it appears that a previous suit 
for partition was iustituted by the appellant 
against the same defendants or their prc, 
decessors and in that suit a compromise 
was attived at and a decfee was pessd 
in April rogor dividing th: family property 


‘in the terms.of the compromise.. Subse- 


quently, the appellant sued the respondent 
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and- other «parties claiming to set aside 
the compromise and. have a tresh partition. 
"The suit was decreed in the lower Court; 
there was an. appeal and in the. Appellate 
Court, after a further compromise, a de- 
cree was passed, as I hevé already said, 
on the 24th July 1908. -The question for 
determination in that appeal depends prin- 
cipelly upon the construction of the:com-. 
pronuse decree passed on.the 24th July 
1908 jn the High Court. Some of the prop- 
etties which hadi, been awarded to the 
Appellant under the. prewioüs décree were, 
exchanged for properties which had been: 
awarded. by: that decree. to the respondent 
Gajadhar- Prasad Saha,‘ each; of them ex-- 
changing the propértiés which they had" 
received. by „the -previous -dectee: » Under 
the third clause of tke decreedti wasi provided" 
that, instead of certain properties mentioned 
in Schedule I, part r,.of the present decree; 
MEE had: been: allotted’ to -the ` plaintiff. 
ndet the decree of 1901 the properties. 
meninei in Schedule ITI, part 1, of the 
ptesent dectee with ‘all, outstanding - ‘and 
accruing rents and profits except the ámouüt" 
covered.by tlie dectees.which the. defendant 
Gajadhar had already obtained .àgaiust. 
auy tenant be allotted to the plaintiff. 
Then farther provision is‘made. with respect 
to other:properties. with "which. we are not: 
concerned and clause. says that the in." 
terchange of the properties: Between the 
plaintiff.and the. defendant No. 1, that is 


spondent, be subject-to the following condi- 

tiom, that any. holdings. “purchased ‘from. - 
ratyats on account.cf arrears of rènt or other’ 

dues to remaiu with the. patties: who would - 
themselves-be» entitled: tocthe' villages ae 
cording to this:decree subjectito one party 
peyiug.to:the:othet tha .purchase-money: 
as stated in the sale certificates; that the 
interchange.:of.allotments be.regarded to 
have taken place from the rst Assay of the 
cuttent-Fasli year 1315; (thetis, June, 1908) 
agreeing with; the 1st-Assay 1316 of the 
agticultural year; that the willage papers; 
babuliyats, ete., ofi the. prop ertias-exchangech, 
between the. plairitift ‘and “the «defendant 
No. ri be;delivered: to éach other within 
3 months of the date of the dectec, Then. 
the sth, clause -provides for the delivery, 
of possession of the interchanged properties, 
an holdings. within two weeks from the 
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.2 and 3 of the plaintit/s ‘petition. 


| and jamabandi 
to saw, the present appellant and the fe- . 
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daté of the devtee. T he sth Ee which 
is the only other that we have been referred ` 
to provides that if the plaintiff or the de- 
fendant No. r has sold at a time when he 
was in possession uide! the decree of th 
r7th April rgor any of the said properties: 
Tespectively allotted to him he has te pay 
to the other party the consideration money 
received by such saie and ji any ptopetty 
had been mortgaged ‘of otherwise encum- ` 
beted the party mortgaging or encumbering 
it do. redeem the property of otherwise . 
indemnify the other party for any loss 
that the latter may sustain. 


The first question: which arises js,'as to 
the properties mentioned jn Schedules I, ` 
"Those 
mentioned in the First Schedule are gerdu 
lands which between the time of the de=- 
cree of 1907 and the dectee in the’ present'’ 
suit in 190%Ẹwere granted: as :brahmotía? 
by the respondent’ Gajadhar Prasad to a^ 
Kabiraj Jaisti Bhat Misra in‘consideration,. 
of certain medical services rendered ‘by . 
him to the fespondent's family. That: 
was granted tent-fteex:.The property in^ 
the Second Schedule was zerast lands which 
had been permanently settled by the.fe-' 
spondent under patta and .kabuliyat with - 
certain tenants and the property mentioned : 
in the Third Schedule was zerat lands settled 
by therespondents under Adhkat receipts 
situated within’ certain 
of the villages which" had to ‘be handed. 
over to.the appellant. The question. with. 
regard to these properties is, whether’ the: 
disposition of them ‘made by the respondent 
was an encumbrance in respect of which, ' 
under the terms of the decree which I have 


. read, there would be a liability upon the 


respondent to indemnify the appellant. 
The learned Judge took the view that the 
mere grant of lands rent-free or the grant 
of thelandlord’s zerai? landto a tenant for 
the purpose of cultivation could not ke re-. 
garded in the nature of an encumbrance. 
In my opinion, in arriving at this decision, 
-he was wrong. In the ordinary acceptation 
of the term, it seems to me that, apart from 
mere dealings such as mortgages which 
create a charge upon the land, you may 


well have other dealings which cmount 
to an encumbrance. Anything, in my 


opiuion, which interferes with the ynres- 
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existed ‘would be an. encumbrance upon 


, the” land, even the granting of a lease of: 


' serait lands, thatis to say, the lands which 
tiie ‘landlord. i8 entitled to hold -in direct 
possession and to, cultivate for his owt 
ürposés, “A lease of Such lands granted 

o ail oacüpier iH direütustences Which would 
give him a right’ of occtipahey over the 


land would; in my opinion, amount to’ Afi: & 
Therefore, im so far s the, 


erictitibránce.' 
learned Judge came to the: conclusion that 
tlié properties mentioned in Schedules 1, 2 
and 3 had not been encumbered I think 
he was wrong. Upon this part of the ap- 
peal the case must go back to him to deter- 
mine the amount which the appcliant is 


entitled to recover from the respondent as: 
compensation ot indemnity for the encum- 


btances created, That is a question of 
fact, which will depend upon the evidence 
prodticed, 


“Phe next Bontit. which was raised before 


us was, that the réspondent had cut down 
certain ‘trees Standing upon the villages 
which Had to be transferred to the appellants. 
The ‘earned’ Judge considered that, even 
if there had beén a breach of the terms 
of the, compromise, or the implied terms 


of tbe compromise, by reason of the cutting. 


down of the trees, that was not a matter 
"dn respect of which the appellant covld 
claim any, relief in execution of the decree 
but he, would have to “bring a separate 
action ` in order. to enforce bis claim; 
in my opinion, in arriving at that decision, 
he was wrong, but the appellant has claimed 
compensation’ not only for any trecs which 
may ‘have been cut down after the date 
of the decreé but also for all those which 
„were cut down between the date of the'first 
decree in rgor-and the date of-the present 
decree. His right to compensation depends 
again | upon the terms of the decree itself. 
It is perfeetly :clear, to my mind, that the. 
appellant has no right to any compensation 
for trees which may have been- cut down 
- before the date of the- present decreé. | Up to 
that time the parties knew, exactly what 
the condition. of thie ptopertics was. 
appellánt was clairming these particular 
propertics. in lieu of those which had been 
‘awarded to him ana ev the previous decree 
aad he cannot comp tein if tase progefties 
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tits ou eve tually to: die js bios S opc 
them thai He #astned they had at the - 
date when - the debie wes passed, Bub. 
the decree -having'.once Deed passed the: 
respondent was bound under: the. ferms . 
thereof to. hand -over property ‘as if ther 


.eXisted in accordance with the terms, Of. 


the decrce to the appellant and if, before * 
doing, so he chose to cuf down trees and . 
appropriate them to hi$ own use, then he., 
was ducting in breach of the obligation he , 
was under by feagon of the dectce and wes: 
1n fact committing a beneh of trust. . From 
that time he was only i in possession of. the 
preperty in a fiduciary capacity and for 
the purpose. of handingit overto the appel- 
lant. I think, therefore, that, in so farit 
can be shewn that any trees were cut dowti, 
after the time when the-appellant, became.. 
entitled to possession of:the properties, 
the responder t will have to pay their value, 
I may point out, however, that in the peti- 
tion no distinction is made between the.. 
trees which were cut down before the date: 
of the -decree and those which were cut: 
down afterwards. , Nor, indeed, is itin terms 
alleged that any of the trees were cut down 
afterthe date of the decree. Whatis claimed: 
is a lump sum in regpect of trees accordin g 
to the different villages: -I think that tbe: 
learned Judge, when this case: goes back: 
to him, should insist upon the appellant 
giving full particulars, as far as he is able, 
of the trees which he alleges were cut down 
since the date of the decree, their value. 
and their situation, thatis-tosay,the villages 


“ih which they are' alleged to have been. 


The respondent will then be-in a position 
to know, exactly, what case he has-to met, 
whereas under Schedule IV, asit at- present 
appears, it would be impossible for him to 
do so.’ Any particulars: which the 
respondents may-require withiegard to the 
nature and situation of these trecs, I also 
think ought to be Kan by .the appel- 
ant. 

: . The diet point relates 36 the. -fecovely 
of asum of money amounting to Rs.. 2 055 
the value^of a 5 anhaS 6.gandas sha: 

in Yaqubpur, ‘one of the villages whicl. 
had to' te ‘handed: over to the ea n 
The appellant contends: that, elthcugh:! 

recovered `a sum ‘of 'Ps-320in a Pa Nk 
execution at the sale-proceèds- of this villaze 
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in accordance with bis rights under the’ 
decree, in fact he is entitled altogether 
in respect of that village to a sum of 
Rs. 2,375, after giving creditfor that which 
he hes already received. The positicn with 
regard to this village is somewhat peculiar. 
It appears that, between. tbe date of the 
previous decree and the date of the present 
decree, that*village was sold by the 1espond- 
entin execution of a money-decree obtained 
egainst him.by Abdul Rahmen tor a sum 
of Rs. 320. That sale took place va, the 
22nd April 1908 very shortly before the 
decree was passed, When the appellant 
applied for execution of the decree in 1908 
he raised the point that this sale to Abdur 
‘Rahman, the auction-purchager who. held 
a decree against the respondent, was a 
purely collusive affair, that Abdur Rahman 
never in fact had any legal chim against 
the respondent, that the suit was allowed 
to go by default. and that the property 
was sold to Abdur Rahman merely as the 
creature of the respondent,and that, although 
the stim of Rs. 320 was named as the sale 
price, in fact tlie property never passed 
out of the possession of the respondent 
although nominally’ Abdur Rahmen was 
put' in possession, It appeared further 
that on some day in August of the same 
year the purchaser Sold the property to one 
Shamsuddin for a sum of Rs. 367-8-o. ‘The 
appellants’ contention was that tkis also 
was merely another attempt on the. part 
of: Gajadhar to defeat the appellants claim 
by pretending to have the property trars- 
ferred’ not only once but a secomü time 
from the o1iginal purchaser to a third perty, 
whereas, in truth, it remained all along 
the property of the respondent. When this 
matter was raised before the learned Judge 
in, execution, he, on the 24th September, 
1908, said that, the appellant must cithcr 
accept the purchase-money which wes 
admittedly Rs. 320 recovered by the  re- 
spondent, or'he must claim and prave that 
the property had never in fact passed out 
of the possession of the respondent. What 
action, the appellant actually zook is 
got very clear, but we do knew that 
on the 4th March 1909, in the gamé execu- 
tion proceedings, he put in a petition claim. 
ing that possession of this property, 5-annas 
6 gandas Share in Yaqubpur, should be given 
to him. That application was apparently 


-asum of Rs. 400; 


Tefused, the learned Judge of the Executing 
Court considering that the petition, as he. 
stated thereon, had no connection with 
the execution case. What his reasons. for. 
arrivingat that conclusion were one cannot, 
from the materials before us, positively state. 
It may be that he thought that the appellant 
was only entitled to get the actual sale- 
proceeds. It may be that he tliought the 
appellant could not in that execution case 
ask that the property which had.been sold 
should be handed over to him but must 
first seek to have the sale set aside or to , 
pursue the property in the bands of the 
purchasers. However that may be, no 
further action was taken upon the decision of . 
the learned Judge of the Executing Court. 
There wes no appeal from his decision. and 
there the matter rested unti! the 31st March 
1911 when the decree-holder tcck’ out of ' 
Court the sum of Rs. 320 which had been 
paid in as the purchase price of this pro- 
petty. Itissaid that he took it out of Court 
under protest but we have not seen any 
document which shows that that, was so. 
However that may be, whether he took 
it under protest or not, the fact. remains 
that the decision of the Court having been 
against him, he subsequently took no action 
to.try and get that decision set aside and 
he dideventually take ont thissum of Rs. 320. 
In the present application he is asking that 
this matter should be re-opened and he 
alleges, and itis not disputed that, on 
the gth November 1911, Shemsuddin, the 
purchaser from Akdur Rahman, sold this 
very property back again to Gajadhar for 
The appellant again says 
that this was a purely fictitious trangaction, 
Gajadhar having teen the owner all along, 
and that, subsequently, in August ror8, 
Gajadhar sold this property, this time 
apparently a genuine transaction, for 
Rs. 2,375. The appellant in his present 
petition claims that the property never really 
having passed out of the hands of Gajadhar 
he was entitled to it under the decree and 
that that property or, atall events, its real 


“value which hesays was Rs. 2,375, should Fe, 


handed over to him. It seemsS.to me that 
the appellant has put it out of his power 
to ask us now to re-open this question. 
The matter was one which was sub judice 
in the year 1908. It was decided againgt 


‘the appellant and he accepted that decision. 
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He was given the option either of accepting 
the sale-proceeds or of proving that the 
sale in fact was merely a bogus transaction. 
He eventually elected to accept. the sale- 
proceeds and I do not think that it makes 
‘his case any better, eveu if it be a fact as he 


states, that he took the sale-proceeds out 


under protest. He elected the course that 
he woud pursue and ha cannot afterwards 
turn round, merely because Gajadhar has 
bought back the property and sold it’ for 
a greater price, and be heard to say that 
‘the matter should now be re-opened; So 
far'as this question is concerned, I think 
that the learned Judge’s decision, although 
he arrived at ıt upon a different considera- 
tion, must be upheld. 
The next point for our consideration 
is one which arises under Schedule 6 of the 
-application and relates to the ‘arrears ‘of 
tent which wefe due at the time when the 
` decfee was passed. It will be remembered 
that by the terms of the decree the pro- 
perties-to which the appellant was entitled 
werte to be handed over with all outstanding 
and accruing rents and: profits except the 
amounts covered by decrees which the re- 
spondents had already obtained against the 
tenants, and delivery of possession was to 
be given within two weeks. The appellant's 


case is that the arrears of tent due at that. 


. time. were something over Rs. 21,000, that 
the ‘actual rents which appeared to -have 
been still outstanding and not recovered 
at the date when he got possession wele 
Rs. ro,680 leaving a balauce of something 
over Rs, 10,500. He, therefore, claims 
that the respondent should refund him 
this amount. He alleges in his petition 
that, soon after the passing of the decree 
in the High Court, the rcapondent fraudu- 
: lently andillegaliy gota considerable amount 
of the atTeaYsoitentrealised iromthe tenants 
ot the villages which were allotted to the 
appellant and after remitting pottions of the 
rent got entties made ante-dated in, the 
Staka in tfespect of the same and issued 
receipts, also ante-dated, with the result 
that the actual amount of rent shown to 
-be still outstanding at the date o1 the de- 
cree- was only roughly about half of what 
it ought to be. Of course, if the appellant 
could make out this case he will undoubtedly 
be:entitled to recover the balance from 
tbe respondent to the extent to which the 
Tespondent has himself improperly collected 
à 


MAHADEO PRASAD SAHU V. GAJADHAR PRASAD SAHU. 


cy» c 


D 


| A 
these rents. When I say improrerly col: 
lected the tents, what I mean is, not that. 
he was not entitled to collect but that if 
he did he must hold them as trustee for 
the benefit oi the appellant.. There was 
only a'short time between the date ot ‘the 


decree and the actual date when the appellant 


got possession and whether it was necestary 
to collect ‘any rents during that time for 
the purpose of saving limitation or for any 
other reason we do not know nor is it ma- 
terial. But if the appellant can make 
out his case then it is quite clear that any 
arrears of rent which were collected in lact 
during that period must be handed over 
to the appellant. It was contended again 
with regard to this partt of the case that 
the question was not one whick could be 


dealt with in this execution but that a fresh 


suit must-be brought to establish the .ap- 
pellant's claim. I am unable to accept 
this view. It seems to me- that, under the 


‘decree itself, the affeats of rent wete clearly 


due to the appellant and if the land was 

handed over, the tent having been already . 
collected, then the respondent who col- 

ected them is clearly responsible under 

the decree to hand them over to the ap- 

pellant. ; : 


A 1utther point with regard to this patt 
of the case was taken, namely, that in stat- 
ing the actual am^umt which was dte the 
appellant in his application for execution 
did not properly state how the amount 
of arrears of rcnt improperly collected was 
made up. 'Thisis quite true. The manner 
in which he has done it is ceftainly no basis 
upon which a decision upon this part of 
the case can be based. Nor does it afford 
the Court any assistance in arriving at the, . 
proper amount, if any, which is due under 
this head. - What the appellant has done 
isthis. He saysinfespect to the properties 
which I had to exchange with you, the re- 
spondent, there was a sum of a little over 
Rs. 21,000 due for atrears of rent. You 
tod me that the atrears of rent o1 the prop- 
rety which ' you had to band over to me 
were about the same sum. Therefore, 
he puts. down that sum as the proper sum 
to be received. .He deducts the arrears 
which in fact had been left uncollected, 
namely, Rs. 10,680 which shows a balance- 
of Rs. 10,554 and this he says is the’ sum 
due. That, of course, is not the proper 


way to arsive at it. What the appellant 
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wiil duse: te. she wy will be the actual amount . 
that he kas collected for arreers since he 
got possession. of the, propetty. that is. to’ 
say, arrears due.at the date of the decree | 
and “the actual amount of arrears which ` 
were, in fact then due and which have ' 
. been imptoperly Collected by the feepondept. 

. In my opinion the appeal mist be allowed, 
‘the. decision,.of the District, Judge is set 
aside except as to the question atising ` 
under, Schedule’ V, with regard to Mauza 
Yaqubpur and the case will he sent back 
to the, lower Court to dispose of this ap- 
plication for execution. after enquiry into 
the evidencein accordance with the directions 
which appear in this judgment. T ought, 
to add.that it will be open to the judgment- 
debtor to raise any of the poiuts which 
he raised 1n hus, objection and which have 
not.already ‘been. -disposed of in tlus appeal, ; 
There was also 2 question raised as to the 
Court-lee. hut, that does not seem to us. to 
arise at. the, , present juncture. I think | 
that the appellant is entitled to his costs 
of this,appeal to the extent to which he has 
succeeded. 


LT SEC EE, lag RCM E Toe 
Jwala, Prasad, J agree 
proposet, 


to the order 


Appeal allowed: 


; Case remanded. 
OW, 


INDIAN CASES, 


awa 


Ins 


LAHORE HIGH COURT. © 
Seconn CIVIL APPEAL No. 775 OF 1922. 
November 27, 1922. 

“Present -—Mr. Justice Broadway. 
NIAZ ALI KHAN AND OTHERS— 

. DEFENDANTS—APPELLANTS 

; Uer stes 
MUHAMMAD AFZAL KHAN, MINOR, 
THROUGH HIS MOTHER Musammat ` 
GAUHAR BEGAM-—PLAINTIFF AND 
:HASHMAT KHAN—VENDOR— 
DEFENDAN'T——RESPONDENTS. , 

Limitation Act ( I X of 1908), s. 22— Pre-emption, 
suit for—One of several vendees impleaded afier 
expiry of limitation, effect .of. 

In a suit for pre-emption one of severalvendeées | 
was, owing to the negligence and carelessness | 
of the plaintiffs next friend, not impleaded as 
defendant till after the expiry of the period of limi- 
tation for the suit: ] 

. Held, that the suit had ‘become barred by time | 
and the mere fact that the plaintiff was a 
minor was no gronud for condoning the negli- 
gence and carelessness of Tis next friend. [p. 365, . 


col. 2. 

Second appeal from an order of the 
District Judge, Jhelum, dated the . 25th. 
January 1922, reversing that of the Munsif, 
First Class, Joris dated the 27th April 


1921. 


Mr. Anant Ram, for the Appellants: 
Mr. B. D. Kureshi, for the Respondénts. 


$ y 1 zy te 1 $ a 
JUDGMENT.—On, the 11th November 


“1919 one Hashmat Khan sold 53 kanáls, 
' 19 marlas including his share in the shamilat 


and his rights in a further x kanal 18 marlas 
of shamilat to Niaz Ali Khan and five others, 

including a minor. named Riasat Khan; 

son of Faiz Talib Khan. The deed was 
duly registered. On the 27th August 1920, 
a minor named.Muhammad Fazil, nephew 
of Hashmat Khan, vendor, acting through 
his. mother, Musammat Gauhar Begam, 

instituted a suit claiming possession of the 
land sold by Hashmat Khan by pre-emption. 
The first hearing of the. case took place ofi 
the 6th November 1920 when it was found 
that the defendants had not been, served. 

The plaintiff was told to furnish the neces- 
sary addresses and on the same date filed 
in an application giving particulars. In 
this application the name of Riasat Khan, 

son of Faiz Talib Khan, was mentioned, 

On the roth December 1920 the defendants 
appeared and pointed out that Riasat 
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Khan was one of the vendees but had not 
been impleaded in the ‘plaint. In spite 
of this omission having been brought to 
tle notice of the plaintiff, no steps were 
taken to bring Riasat Khan on to the re- 
cord.until the 24th January rg2r, when the 
Court returned the plaint for amendment 
owing to the omission of Riasat Khan’s 
name, ditecting the plaintiff to cause the 
necessary amendment to be made. Riasat 
Khan’s name was enteted in the plaine 
on the same day. 
It should, be noted that in the. original 
. plaint amongst the defendants’ names was 
that of Feroz Khan, sou of Imam Ali Khan, 
a person who was not a vendee and had 
` nothing whatever to do with the case. 
On tre 4th January 1021. an application 
„was made on behalf of the plaintiff asking 
‘that his name he struck oft, yet no steps 
"were taken in regard to Riasat Khan. 
‘The defendants pleaded that, inasmuch as 
Riasat Khan had: been implead led aftet 
the expity cf on» year from the date’ of 
sale, the suit, was barred by: limitation. 
Tho Trial Court held that the omission of 
-Riasat Khan's name wes due to a mistake 
but that this did not excuse the ‘plaintiff, 
and the suit was accordingly : ‘dismissed. 
“The plaintiff preferred ati appeal to tbe 
“District Coatt and the learned District 
Judge, while recognizing the extreme care- 
- Tsesuess o1 the plaiatit" S nextftiend, consider- 
ed that the mistake made shorld be con- 
doned. He, therefore, accepted the appeal 
and remanded the case for trial on the 
merits. Against this order of remand this 
. Second appeal has been preferred èn behalf 
of the vendees-defendants through Mr. 
Anant Ram and T have heard Mr. Kuresbi 
, on behalt of the plaintiff. 


It has been contended by Mr. Kuteshi 
that, as a matter of fact, Riasst Khen's 
name (should be Tegarded as having been 
ent:red in the plaint from the outset, inas- 
much as iustead of his name that of Feroz 
Khen was inadvertently entered. Seeing 
that the fathers of these two persons ate 
different and that Feroz Khen wasa major 
while Riasat Khan was a minor this con- 
t-ntion has, in my opinion, no force. 


It was next conteuded that it was not 
neccssaty under the present Code to'entet. 


Vie names of all persons, against whom a 


Jelief is claimed iu a „plaint, 
-Tam une ble. to, agtée. f 


Here, again, 


: Next, it: was urged that Riesat Khan 
had been, added by ordet‘of the Court and 
that, therefcte, ou the authority of. Fakera 
Pasban v. Bibi A xiinvininssa (7), no qudstion 
of limitation arose. I am unable to agree 
that the name of Riasat Khan was added 
at the instance of the Court. It seems to 
ms that the circumstances disclose extreme 


.catelessness on’ the part of the’ plaintid's 


next: friend and advisers.. The deed was 
a Tegistered one aud'the suit was not filed 
for some nine months after its ‘execution. 
It may b» considered a little hard to penalise 
a minor plaintiff for the gtoss neglect of 
his guardian. At the same, ti me, jt has to be 
borne i in mind that Riesat Khen, oue of the 
vendees, is also a minor and that his interests 
have olso to be considered, By the negli- 
gence disclosed in this ease this minor, 
Riasat Khan, has secured à valuable tight, 
and I am unable to- sze any justification 
to deprive him of that tight for the simple 
reason that the plaintift in the case is also 
a minor. It has not been contended that 
Att, 10 of the Limitation Act did not apply. 

I accordingly accept this appeal and, 
iei aside the order of remand, restore 
the decree of the "Trial Court dismissing the 
plaintiff's suit with costs throughout. 

Z. K. Appeal dismissed. 

(t) 27 C. 540; 4C. W.N. 4595 14 Ind. Dec, 
(N. 8.) 355. 


BOMBAY HIGH COURT, 
APPEAL FROM ORIGINAL DECRES No. 119 
' OF 1022. 
February 7, 1923. 
: Present: —Sir Norman Macleod, Km. 
Ciief Justice, and Mr, Justice Cramp. 
MOTILAL SATYANARAYAN AND 
ANOTHER—HEIRS OF PLAINTIFF 
—APPELLANTS 
a versus 
: HARNARAVAN PREMSUKH AND 
ANOTHER—ORIGINAL eS 
RESPONDENTS, | 
Malicious. prosecution Damages, action. Oya 
Death of plaintiff— Right to’ continue Sih D nether 
survives, dior 


* 6 
* 537 auf 


' 45; 48 L. 


My Lord, the 


; cord. 
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An action for damages for maliciovs prosecu- 
tion being personal to the plaintiff does not survive 
beyond his lifetime, and the action, so far as it 
relatesto the expense incurred by the deceased 
plaintiff in defending himself against t&e prosecu- 
tions cannot be transmitted to his personal repre- 
sentatives|[ p. 367, col. 1.] 
` Rustomjt Dorabjt v. Nurse, 62 Ind. Cas. 260; 


-44 M. 357 ; 40 M. Ln J. 173; (1921) M, W. N. 121; 


20 M. L. T. 121! 14 L. W., 200 (EF. B.) and Lendon 
v. London Road Car Company, (1888) 4 T. L. R. 
448, relied on. ' ' 
Twycross v. Grant, (1878) 4 C. P. D. 40 at p. 
J. C. P. 1; 39 L. T. 618; 27 W. R. 87, 
guished. 
Krishna Behari Sen v. Corporation of Calcutta, 


“310.993; BC. W. N. 745, not followed. 


Second appeal against the decision of the 
First Class Subordinate Judge, Dhulia, in 
Suit No. 417 of 1920. 

Mr. B. G. Rao, for the  Appellant.— 
lower Court is wrong 
in Tejecting the application of the heirs of 
the deceased plaintiff, to bring them on Te- 


licious prosecution does survive to the 
heirs within the meaning of O. XXII, 
x. I of the Code of the Civil Prócedure. 


. The law on the subject is codified in section 


` tion and not within the exception. 


|. 89 of the Probate and Administration Act. 


The suit for damages for malicious prosecu- 
tion falls within the general words ofthe sec- 
The ex- 
ception excludes the cases of assault, defa- 
mation and the other personalinjuries not 
cansing the death of the party. "The ex- 
pression “personal injury" refers to physical 
ot bodily injury only and this only is the 
class of injuries connected by that exptes- 
Sion. This view of the interpretation is 
fortified by the illustration to the section. 
To bring the case of malicious prosecution 
under the exception is to strain the langu- 
age of the section. 

[Macleod, C. J.—How is assault defined in 


, the Penal Code?.] 


The word ‘assault’? may be taken in its 
ordinary and natural acceptation of the 
Sense, meaning personal and physical in- 
jury. I rely upon the case m Krishna 
Behari Sen v. Corporation of Calcutta (x). 

(Cramp, J.—The Full Bench decision 
in Ruslomji Dorabji v. Nurse (2) is against 
yout contention.] : ; 


1) 31C.993; 8C. W.N. 745. i 
62 Ind. Cas. 260; 44 M. 357: 40M. L.J. 


7 a731 (1921) M. W. N. 121; 29 M. L. T. rer; 14 


BR. W. 200 (F. B.). 


* 


I submit, “the right to sue fot ma-. 


Second point I wish to urge before your 
Lordships is tnis. Conceding that the 
action does not survive to the heits, 
according to the Full Bench ruling 
of the Madras High Court, the action 
to sue fof pecuniary loss caused to 
the estate of the deceased plaintiff 
does sutvive. The plaintiff has to defend 
himself against the criminal prosecution and 


- had to incur heavy expenses. The heirs 


ate at least entitled to this portion of the 
relief. To that extent the injury had been 
caus:d to the estates and the cause of ac- 
tion survives. I rely upon the underlying 


. pitnciple in Twycross v. Grant (3). 


Mr. B. J. Desai (with him Mr. H. B. Gu- 
maste), for the Respondents—The second 
Point urged by Mr. Rao is considered in 
Lendon v. London Road Car Company (4). 
These ate losses metelyincedent to the 
personal injuries. As to Twycross v. Grant (3) 
it is not an action for injuries to the per- 
son but for pecuniaty damage arising from 
a wrongful act of another kind. 
_SUDGMENT.—The plaintif Satya- 
natayan Dhanjishet brought a suit 
against the defendants to recover 
damages for malicious prosecution. 
Before the ‘suit came on for hear- 
ing the plaintiff died and his heirs sought 
to continue the action. Their applica- 
‘tion to be placed on record as heirs of the 
original plaintiff was dismissed by th: 
Subordinate Judge; and the appellants 
in their arguments . before us rely mainly 
on the decision in Krishna -Behari Sen 
v. Corporation of Calcutta (x), where it was 
held by a Full Bench that a suit for 
malicious prosecution falls within the 
genetal words of section 89 of the Probate’ 
and Administration Act, and not within 
any of the exceptions. 


In Rustomjw Dórabj v. Nurse (2). the 
learned Judges dissented from the deci- 
sion in Krishna Behart Sen v. Corporation 
of Calcutta (I), holding that ‘‘the expression 
“personal injuries not causing the death 
of the patty’ in section 89 of the Probate 
and Administration Act, does not mean 
injuties to the body merely but all injuries 


(3) (1878) 4C. P. D. 4o at p. 51:481, C. 
P. 1:39 L. $ drs; 27 W.R. ar. 5 4g 
(4) (1888) 4 T. L. R. 448. 
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which do not necessarily casse damage 
„to the estate of the person wronged.” 

. We prefer to. agree with that deci- 
‘ston, as otherwise we would have to read 
into the section the words “physical’’ or 
"to the body." It has been argued that 
the expression “other personal injuries” 
must refer i 
as the injuries referred to in the preced- 
Jng sentences, namely, “assault” as defin- 
ed in the Indian Penal Code. When we 
fefer to section 351 for the definition of 
the "word “assault” in the Indian Penal 
Code, we find that the offence of assault, 


does not involve physical injury, but mere- . 


. ly a threet to cause physical injury. 


Therefore, the exception includes cause of. 


action fot the defamation and assault 
neither of which cause physical injury; and 
then includes “all other personal injuries” 
except thos: which cause the death of the 
patty. We think the intention of the 
section was to express in a statutory form 
the maxim acho personalts moritur cum 
persona. Accordingly, an action for mali- 
cious prosecution does not survive beyond 
the lifetime of the plaintiff. 

But it was argued, on the strength of 
the decision in Twycross v. Grant (3), that 
the action so far as it r.lated to the ex- 
penses incurred by the deceased plaintiff 
in defénding himself against a prosecution 
could be transmitted to the personal rep- 
Tesentatives. That case was considered in 
Lendon v. London Road Car Company (4) 
which was a case against a defendant for 
damages for personal injuties caused by 
an accident. The plaintiff had claimed 
as consequential damages £ 75 for loss 
ofearnings, and various sums fot medi- 
cal expenses. The plaintiff died before the 
action was heard. An application had 
been made on the part of the administra- 
trix, asking to be allowed to continue 
the action for these parts of the'claim, 
which was fetused by the Judge at 
Chambers. In appeal ftom that order 
Lord Coleridge said: “The action was for 
personal injuries—that is for injuries to the 
petson—-and the heads of damage relied 


upon (except as to the damage to the coat). 


Tesulted directly from these personal in- 
juries. As to Twyeross v. Grant (3), it was 
not an action for injuties to the person, but 
for peeuniaty damage arising from 
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' District Judge, Hissar, 
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wrongful acts of another nature. No case 
showed that an action for personal 
injuties causing pecusiaty loss could be 
continued after the death of the party 


injured; and the case of Pulling v., Great 


Eastern, Ratlway Company (5) showed just 


.the contrary.” 


In this case the injvfy caused to the 
plaintiff hy: wrongful prosecution was’ per- 
sonal just as much as if he had been 
injured in Railway accident. Consequently, 
his representatives cannot continue the 
action to fecover the pecuniary loss which 
he suffered owing to his having had to defend 
himselt against the prosecution. We 
think, therefore, the decision of the Court 
below was right and the appeal must ke 
dismissed with costs. 

W.C. A. 


(3 (1882)9Q.B:;D.110; 511.]-Q. B 353. 
30 W. R. 798 ; 46 J. P. 617. ? 


Appeal dismissed. 


l LAHORE HIGH COURT.  , 
SECOND CIVIL, APPEAL No. 741 Or 1922. 
' November 28, r922. i 
Present *—Mr. Justice Harrison. 
HARNAM-—PLAINTIFF—APPELLANT 
i versus - 
GANPAT AND OTHERS— 
' DEFENDANTS—-RESPONDENTS. 

Insolvency-— Claim to property sold as insolvent's 
disallowed—Suit do establish title, whether main- 
tainable- Civil Procedure Code (Act V of 1908), 
0. X X I, v. 92 (3), application of, P. 

Where an Insolvency Court disallows the claim 
of a person to property attached and sold as the 
property of the insolvent, a regular suit to establish 
his right to the property is maintainable, The 
provisions of the Code of Civil Procedure do 

“mot apply to such a case. 

Ram Piyara v. Bhana Mal, 61 Ind. Cas. 3321 
he 147; 3 U. P. L. R. (lo) 403 3 L. L. J. 233, reli- 
ed on. 

Second appeal. from a decree of the 
dated the igth 
December 1921, affirming that of the Sub- 
ordinate Judge, Second Class, Hissar, dated 
the 23rd December 1920. 

Mr. Shamaiy Chand, for the Appellant. 
Pandit Nanak Chand, fot the Respondents. 
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JUDGMENT,— One Neki was adjudicated | : ort 
an insolvent, and when his property came cred cie m. p proceedings l 
to be dealt with a certain enclosure was solvency Act y 5 S rovincial Tn- 
. attached with a view to sale... An objec- Act. id ad ues eae d ? "i rds 
A etu Pe RN EIE difficulty would 
“day The dnd was sold’ n fe P th ‘have arisen in that case or inthe many 
ae vecti e 25t0 cases decided by the Calctitta and iMad- 
rus f 1920, end E dai was put. ras High Courts on XE same IUE foe 
quar 1 Muri aste ae 'b a r. 63 would have made,it quite clear that 
a ier el the Toth May ‘1920. * On sth May pn m did lie. It is, therefore, I think, . 
920, Harnam and two othets instituted pees rg mele yis i i coe 
^ the present suit stating their cause of ; lower Courts „ave 
the gusto he Ens PAL Pie 
1920, and prayed for a de aration tha PUN = LLUTELE d 
the pour D vt fien This t : Di denn Ac tas de 
i he pron i Had rd ED : p») ies “the circumstances, the plaintiff being cenis 
duc aid aud ibt thar only feriedy entitled under r. 63 to prove his title ds the 
or rather the only remedy of Haniam, Ye of limitation hasnotas yet expired 
‘was by way.of appeal. .Harnam appealed ee the mere fact that he made: “his 
io the Dis tct Judge who x dismissed the edd M: es pri order of dismissal 
appeal, Holding that- under O. XXI, obtaining ae lief. ould debar him from 
r. 92 (3) the suit did not lie, and he also n ae Se CS 
pointed out that the question of whether Nace the m lies I: 
Hardu or Kanhaya could bring the suit dec'sion on pP d re ^ H i e 
E . : n o 


was not before him inasmuch as -Harnam heti : 1 
only had appealed to him. From this order Wuether the auction-purchaser is to be 
the present appeal has been lodged and the impleaded or can be impleaded at -this 
position taken up by Counsel is that the Stage will have to be decided as soón as 
chapter óf the Civil Procedure Code regard- a S a in the lower Court. =, 
. “ing execution does not apply to insolvency jy, e'costs will follow the result,” and 
.proceedings and that, if it-does, his suit the order of remand being under 'O. 
i XLI, r. 23 the stamp on appeal will be 


would havé been within time had he shown 


thé dismissal of. his application duringattach- . refunded, Moe ^ 
ment as the cause of action instead of the l 
dismissal ofthe application lodged subse- y g Appeal accepied;. 


.. quent to the auction-sale, The respondent f 
cri thé other side contends, that “the suitas . Case remanded, 

‘lodged must be disposed of, that the: Code , — . a 

' applies in’ Virttie’ of ‘section 47 of Act IH of 

^ 1907, and that, any how, the suit should now 

“be dismissed becatise_ the. auction-purchaser 

7" has not ‘beer 'impleaded. .. The appellant re- 

_, lies mainly japon ‘a réecentirmting-Ram Piyara < 
v: Bhana Mal (x) in whith the question, of — * ; 

" theedmpétency of a regular ‘suit to establish TUN : ES. | 

"adi Satter attachment -in -insdlvency was $24 

| decided. It was apparently not even urged 

..that the Code of Civil Procedure governed - | um 

the proceedings under ‘the Insolvency Act - : : | 

. and the only possibilities whicli were cons, 


-(1} 61 Ind. Cas. 332; 2 le 147; 3 v. P. L.R, 


o (Ie) 49: 31« 1.j.233. , ME NAE mE js 
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BOMBAY. HIGH ‘COURT. 
SECOND Civr, APPEAL No. 229 oF 1922., 
February 23, 1923. 
|. Pres. nt — Sir Norman Macleod, Kx., 
Chief Justice, and Mr, Justice a 
DAGADU AND ANOTHER—DEFENDANTS 
—APPELLANTS 
| versus ~ 
SAKUBAT NANA BODAKE. 
; —PLAINTIFF— RESPONDENT. no 
- Hinds Law—Mitakshara—: Joint --family— Par- 
aitión Intention. to’ divide—Parti alice 
Express agreement, — 
^. Underthe Hindu law of. the Mitakshava, an 
unambiguous and’ definite intimation of: intention 
.on the part of one member of a joint family to 
separate himself and to enjoy his share in.several- 
ty has the effect of creating a division of the 
interest which until then he held. in jointness. 


-Girja Bai v. Sadashiv. Dhundiraj, 37 Ind: ‘Cas. 
321; 43 I. A, 151; 20 C. W:N. 1085; 14 A. L.J. 822; 
'20 M.L.T. 78; 12 N. LR. 113; (1016) 2 M. W. N. 
65; 18 Bom. I. R. 621; 4 I. W. 114; 24 AL. J. 
207; 3x M. L: J. 455; 43 C. 1032 (P. C.), followed. 

i Ramalinga Annavi v.- Narayana Annavi, 68 Ind. 
Cas. 451; 24 Bom. LR. 1209; 30 M. L. T. 255; 
(1992) M. W.N. 399; 45 M. 4891.26 C. W. N, 929; 
(1922) A. I. R. (P. C.) 201; 43 M. L. J. 428; 16 L. 
W. 639; 20 A. I, L. J. 839; 37 C. L. J.15 (P. C.) 
disapproved. -` 

Where, in the case of-a . division of - property 
among members of a Hindu joint family, there is 
evidence sufficient to show that theparties intend- 
ed to sever, any "property which is not divided by 
metes and bounds will be, considered to be held 
“by “them as tenants-in-common, unless there'is an 

ress agreement between’ the pene that they 
‘should treat that: roperty ‘as: belonging to them 
as joint tenants,’ They will then be, „joint tenants, 


: notas: members: of' the joint family which ‘no 


-longer exists, but under a special agreement made 
‘after theséverance; — © / > 

-Gàurishankar v. - - Almaram, | e 8. B. zz; 9 Ind. 
Dec, “(N.. 5.) ^ 916,^not followed. - 

"Second appeal against’, the. decision’ of 
“the” First ' Class Subordinate Judge, A. P., 
‘Nasik, in Appeal No. 44 of 1921. 
<. MriD. A; Tulzapurkar, kor the Appellants, 
Mx. D. R. “Patwardhan, for the dC 





ent. M 

. | JUDGMENT.: Met 
“Macleod, . C. J. 

obtain possession . of Mt properties 

described in | paragraph. , . of.. the 


.- plaint and for an E coh. against 
. the defendants, alleging .that the .lands 
were ` the ‘ancestral .property of.. her 
` deceased husband, Nana, and his, brothers, 
. ` defendants No, x and 2, that they. were. di- 
vided after the family became.. separate 


and enjoyed separately by each member. 


24 
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The defendants contended that the lands. 
were ancestral and jointly acquired; that 
they ‘were’ in possession, an& that ` . there 
had been no partition as alleged 
by the plaintiff. ` It has been proved that 
there was a division of the greater: “part of 
the family property, ard also.that the three 
"brothers commenced to live separate. ‘Chat 
would indicate an intention of the members 
‘af the, family to sever in. interest. In 
Ramalinga Annavi v. Narayana Annavi 


‘(1)’ their. Lordships said, after . expressing 


disapproval of the argument that the joint 


‘family status was not dis-severed .until.a. 


decree for partition was passed, “This view is 


. opposed to the laws laid down in the case of, 


Girja Bai v. Sadashiv Dhundiraj (2), wheréit 
was held expéssly, that under the Law.of the 
Mitakshara to which the paties....are sub- 
ject,an unambiguous and definite intimation 
of intention on the part of one member. of 


the family to separate himself and to enjoy 


his share in severalty. has the effect of creat- 


ing a division of the interest which, until 
then, hé had held in jointness.. 


This inten- 
tion was clearly intimated to the co-pat- 
ceners when the plaintiff Narayan served on 


them the notice Exhibit II, on July 3oth 


1909.. That notice effected a separation.so: 
far as his branch of the family was concerned, 
and no obligation. rested on the’ joint family 
in respect of his sons' marriages.’ ; 
If, then, a mere notice served upon the rest 
of the "family. .by one of the. members is 
‘sufficient to create a severance. of interest, 
it is obvious in this case, that the evidetice 
which is referred to by the learned Appellate 
‘Judge was sufficient to put an end to the 
joint family status. The fact then that ‘two 
lands, were'left-undivided would not affect 
the interests of the. parties in these lands 
which ` would | thenceforth be ‘held by 
them as tenants-in-common and not as. joint 
tenants , 
^ We-have been ` referred to the “decision 
Aimaram (3) where 


(x) -68 Ind; Cas. 4515 24 Bom, L. R. 1209} 30” 
M. L. T..255; (5922) M... W. N. 3993 45 M. 4893-26; - 
C. .W. N. 929; (1922):À. X. R. (P. adc t 
J. 428 ds L. W. 6395 20 A. L. J. 8391 37 

I5. 

-(2)- 37 Ind, or 3211 “43 I. A. 151; 20 C.W.N. 
1085] 14 A. L. J. 822; en '"L.T. 78; 12N. LR, 
1135. (1916). 2 M. W. N..65; 18 Bom. L. R. -6213 v. 4 
is W. ees: Lj J. 207}, 31.M. L, J. 4558 43 

oS: 

18 B. qM E Dec. (N. S.) 916. 
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the Chief Justice said: ‘The circum- 
Stance that there had been a parti- 
tion in 1876-77' would not, in the 


absence of any special agreement between 
the parties, alter their rights as to the 
property still undivided, as to which they 
would continue to stand to one" another 
in the relation of members of an undivided 
Hindufamily,and nosuchagreementamount- 
ing to a partition of the fields in question is 
alleged by the plaintiffs" with alt respect, 
I should say that the effect ofthe decision in 
that case was, undoubtedly undermined by 
the decision of the Privy Council to which 
1 have just referred. Once there i» evidence 
sufficient to satisfy the Court that the parties 


intended to sever when the joint family sta- 


tus is put an end to, and with regard: to, 
any of the property which had hitherto 
been joint and has not been divided by metes 
and bounds there will have to be an express 
agreement between the parties that they 
should treat that property as belonging 
to them as joint tenants. They will then 
be joint tenants, not as members of the’ joint 
family which no longer exists but ander a 
special agreement made after the severance. 
There is no evidence here of any such spe- 
cial agreement. The learned Judge thought 
the reasons given by the plaintiff for saying 
that these lands had been kept undivided 
were substantially correct. It would ‘cer- 
tainly require very strong evidence that 
properties held by the parties as tenants- 
in-common at the date of the severance as 
the result of.the severance were thereafter 
held asjoint tenant. My opinionis thatif that 
was attempted to be done; it'would amount 
to a transfer of an interest in immmveable 
property. ` I think the decision of the First 
‘Class Subordinate Judge was right and the 
appeal must be dismissed with costs. 

- Crump, J:—I agree that in the present 
case- the decision of the First Class 
Subordinate Judge, should be upheld. 
It has been found by him as a 
question of fact that - there was a 
division of the family property, and that 
certain specific lands were. allotted to the 
Shaie of the plaintiff's husband. . The only 
doubt which can be suggested is as to those 
lands which were left. joint at this partition 
and upon that point the decision in Gauri: 
Shankar v. Atma Ram (3) has -bees relied 
upon as vadis that, in the absence of any 
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Special agreement, A members of tho f fami- 
ly would stand to one another as memb: rs- 
of an undivided family after the date of 
partition. As to that I agree with the view 
expressed by-my Lord the Chief Justice ‘that 
the decision in the Privy Council in Girja 
Bai v. Sadashiv Dhundivaj (2) makes 
it difficult to accept the previous 
decision of this Court in its entirety. 
Once it is held that there has been 
partition, I should myself be inclined: to 


-hold that the presumption must be that.as 


regards that portion of the estate which . 


‘temiained ‘undivided, the members of the 
‘family would hold as tenants-in-common ' 
-unless and until a special agreement to hold 
‘as joint tenant is proved. I agree, therfore, 


that the appeal must be dismissed with costs. 
N.H- « LA potat. dismissed, 


. LAHORE HIGH COURT. 
“Miber ELLANEOUS SECOND Cu IL APPEAL 
- No. 2033 OF 1918. 
November I5, 1922. 
| Present ade | Justice’ LeRossigr. ol 
; -Justice - Zafar, Ali." 
AMIE KHAN AND OTÉERS— 
DEYENDANTS— APPELLANTS 
es UVETSHS. a= 
MINH MAL AND OTHERS— °° 
,  PLAINTIFFS— RESPONDENTS. 

` Punjab Tenancy Act pr VI of 1887), s, 59— 
Occupancy tenancy Joint tenants— Survivorship. 
Separation of shares — Partition. . 

The principle to be followed in cases of succession 
‘to an occupaticy holding, as against the landlord, is 
that joint tenants of a holding, even though it 
was not held by their common ancestor, are to 
be regarded as a single tenant, and as long as any 
‘of them, or the descendants of any of them, survive, 
the landlord cannot claim in the share of any 
tenant whose line has died out. [p. 371, col. 2.] 

Mohru v. Mutsaddi, 109 P.R. 1894 (F. B.), relied 
on 

The division of a joint occupancy holding for 

purposes of cultivation or in order to enable the 
co-sharers to raise money by mortgaging their 
shares in the holding does not indicate that the 
holding has, as a matter of fact, been finally parti- 
tioned. [p. 371, col. 2.] . 


Miscellaueous second appeal from an oide 
of the District Judge, Jullundur, dated tht 
30th April 1918, reversing that of the Hon” 
rary Subordinate Judge, Jullundur, dated 
the 20th August 1917 and remanding the 
case to the lower Comt under O. XL, 
T, 23, Civil Procedure Code, for disposal 
on the merits. 


and 
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Lala Fakir Chand, fox the Appellants. 

Lala Har Gopal, for Bakhshi 
Chand, for the Respondents, 

JUDGMENT.—This second appeal arises 
out of asuit in which the plaintiffs, claiming 
to be the successors of the two original 
co-sharers in an occupancy holding, sued to 
Tedeem certain fields of that holding 
which one oi the two said co-sharers, now 
dead, had mortgaged to the landlords 
themselves. The facts bearing on the points 
argued before us are briefly as 
below :— 

One Chanda. Singh was originally the 
sole tenant ol the occapaucy holding in 
question but he associtated with himself 
in the tenancy his collateral Labh Singh, the 
father of the plaintiffs, and consequently 
both were entered in the Revenue Records 
as joint tenants inequal shares. However, 
though the nolding remained joint, they 
seperated in caltivation so that some 
fileds -were cultivated by one and some 
by the other and they both individually as 

‘well as jointly affected several mortgages 
by which some of the fields were mortgaged 
from time to time. Chanda Singh mort- 
gaged much more than Lis own share. 

' The mortgage in questionis one of the mort- 
gages effected by Chanda Singh. Labh 
Singh died first and was succeeded by his 
sons, the plaintiffs. On the death of 
Chanda Singh, the plaintifis were entered 

in the Revenue Records as tenants of the 
entire holding. Thus they claimed to have 
succeeded by right of survivorship to 

Chanda Singh's share in the holding and to 

have become entitled in this way to redeem’ 
the mortgage effected by him. ‘The de- 
fendants pleaded, inter alia, that Chanda 

Singh and Labh Singh were not joint 

tenants even if they were tenants-in-com- 
mon, that, as a matter of fact, the holding 
had been partitioned as evidenced by 
separate possession and mortgages, and 
that this being so the rule of succession 

- by survivorship was not applicable in this 

case. It was further contended that before 


Tek 


suing for redemption the plaintiffs should ` 


have obtained a decree from a Revenue 
Court declaring that they were occupancy 
pate aS successors to the share of Chanda 
- Singh. 

The Trial;Court dismissed the suit on 
arriving at the conclusion thtt the holding 
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had been partitioned. On appeal the learned 
District Judge decided that separation in 
cultivation and alienations made by the 
co-sharers were not sufficient to establish 
final partition of the holding, and that 
the holding having remained joint, the plain: 
tiffs were at present tenants of the whole 
of it and so could not sue to redeem the 
fields that had been mortgaged by Chanda 
Singh. . 

The landlords appeal, and their. Counsel 
has strenuously urged befoie us the pleas 
Ieferred to above, but we are of opinion 
that his arguments carry no force. To 
take the last point first the plaintiffs 
Were recognised by the Revenue Authori- 
ties as lawful successors of Chanda Singh. 
As stated above, acco:ding to the mutation 
sanctioned on the ‘death of Chanda Singh 
they are recorded to be the occupancy 
ti.nants of the entire kelding. Therefore, 
no Revenue Court's, decree is needed 
to declare ‘them cccupancy tenants 
of Chanda Singh’s shate in, the holding. 

As regards the main contention that 
there was no joint tenancy, the argument 
1S based on the assumption that joint ten- 
ancy which the Punjab Custom recognises is 
the same as the estate known as joint 
tenancy to English ‘conveyancers. In 
Mohru v. Mutsaddi (1) it was explained 
that the principle to be followed “ as regards 
the landlord, is that the joint tenauts of 
a holding, even though it was not held by 
their common ancestor, are to be regarded 
as a Single tenant, and that as long as any 
ofthem, or the descendants ot any of them, 
survive, the landlord cannot claim the 
shar. or any tenant whose line has died out.” 
This being the guiding principle, it cannot 
be gainsaid with any show of reason that 
the plaintiffs being the survivors of the two 
joint tenants Labh Singh and Chanda Singh 
now represent the entire estate and have 
occupancy rightsin tbe entire holding. 

_ The contention that the holding had 
been partitioned can be of no avail because, 
obviously, what the joint tenauts did was 
to divide the holding for purposes of cul- 
tivation or in order to raise money, but this 
does -not indicate that the holding had, 
as amatter of fact, been finally partitioned, 


' o. ff) 309 P. R. 1894.(F Bs ioc 
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For these reasons we dismiss the appeal 
with costs. ' : 
Z. E. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


SECOND Crvir, APPEALS Nos. 152 AND 166 
OF 1922. 
November 29, 1922. 
Present:-—Mr. Daniels, A. J. C. 
Babu BANKE BEHARI LAL— 
PLAINTIFF —APPELLANT 
versus 
MANNA LAL AND OTHERS—- 
DEFENDANTS—RESPONDENTE. 
Estoppel—Pre-emption suit— Vendee, right of, 
to prove real nature of transaction. ] 
It is open to the vendee in a pre-emption suit 
rove the real nature of the transaction against 
rd pary. . 
In order to maintain a plea of estoppel iu a 
pre-emption suit, it must pe eres that the plaint- 
iff believed the representation made to him, and 


brought his suit on the basis of it. 
Nawab Begam v. Hamid Ali, 11 Q. C. 176. 
relied on. 


‘Second appeal against.a decree of the 
District Judge, Hardoi, dated the 22nd 
March 1922, upholding that of the: Munsif, 
Sandila at Hardoi, dated: the 4th April 
1921. 

' Messrs. A. P. Sen and M. B. Qidwar, for 
the Appellant. 
~ Mr. Ram Prasad, tor Respondent No. x. 

JUDGMENT.---These ate two cannected 
appeals arising out of two pre-emption suits. 
The property sold was grove-land and it 
has been found by the lower Appellate Court 


to 
a 


that the vendor had no proprietary right : 


in the land but only the interest of a grove- 
holder. Two points are pressed in appeal,— 
: (1) thatit was not open to the vendees 
to take this plea, and 

(2) the question of costs. 

It can hardly be contended at this time 
of day that it is not open to a vendee to 
prove the real nature of the transaction 
against a third party in a pre-emption suit. 
There have, for instance, been a number 
of cases in which it has been held that-what 
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was sold was not an actual proprietary 
interest but merely a share in a law suit. 

There is, moreover, the case, Nawab Begam 

v. Hamid Ali (1) relied on by both the Courts 

below, in which it was pointed that in 

order to maintain a plea of estoppel in a 

pre-emption suit it must be proved that, 
the plaintiff believed the representation 

made and brought his suit on the basis 

of it. There is no evidence of this, and in 

fact the plaintiffs-appellants in the two suits 

were respectively the superior and under 
proprietors in the village and, therefore, were 
in a good position to know the true facts. 

The fact that the plaintiffs for the purpose 

of these proceedings did not wish to assert 

their proprietary right cannot affect tke 

case. 

On the «question of costs it is urged that 
the plaintiffs were bound to bring these 
suits in view of the description of the right 
as proprietary in the sale-deed. ‘The sale- 
deed is in this respect inconsistent with 
itself. In one place it does definitely state 
that the area of the grove was possessed 
and owned by the vendor; in another place 
it states equally clearly that right vas only 
that of a muafiday. A transaction to which . 
the plaintiff was no party could not affect 
his proprietary right and indeed the opinion 
of the Court below was that the plaintifis 
took advantage of the wording of the deed to 
try to get hold of the grove to which they: 
were not entitled. On the whole, I see 
no reason to disturb the order of the Cou:t 
below as to costs. 

The appeals are, therefore, dismissed with 
costs. : : 


W.C. A, Appeals dismisscd. 


(x) zx: O. C. 126. 
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BAKAR HUSAIN V. HUSSAIN MIRZA. 


PATNA HIGH - COURT. 
Civi, Reviston No. 229 OF 1922. 
Deceniber 8, 1922. ` 
Persent :-—Mr. Justice “Mullick and 
Mr. Justice Kulwant Sahay. ` 
`- Syed BAKAR HUSAIN— 
| PLAINTIEF—PETITIONER i 
. YENSUS ` | 
Mirza HUSSAIN MIRZA’ AND PEE 
DEFENDANTS—OPPOSITE PARTY. f 
Civil Procedure "Code (Act V. of. 1998). $. 115, 
0. IX, vr. 8: 9, 0. X VII, rv. 2, 3, O. XLIII, 
y. Y (c) —Dismissal of suit for default—Remedy— 
Proceduye— Revision. 


Where a suit is dismissed under r. 2, O. XVII of 
the Civil Procedure Code, the plaintiff's remedy 
is by way of an application to set aside the dis- 
missal under O. IX, r. 9 of the Code, and if that 
application is dismissed he has a right of appeal 

against the order of dismissal under O. XLIII, 

(c) of the Code. „When a suit is 
dismissed under r..3.of O. XVII, .ofthe Code 
‘the plaintiff has a right of appeal against the 
decree passed in the case. 

In neither case does à revision Ile. against the 
order of dismissal, 


Application against an order, dated the 
. 28th April 1922, passed by the First 
Munsif at Patna. 


Mr. Janak Kishore, for the Petitioner. 
Messrs. Shiveshwar Dyal and Brijkishore 
Prasad, for the Opposite Party. 


JUDGMENT. . 

Mullick, J.—On the 28th April 1922 
the defendant in the suit, out of which this 
application arises, was present, but the plain- 
tiff was not present in person and his Pleader 
filed a petition for time. to adduce evidence. 
The plaintiff's application was rejected and 
the Pleader thereupon said that he had 
no further instructions. The Court then 
proceeded to hearthe case and allowed the 
defendant to file a petition for the amend- 
ment of issues and to tender the certified 
copy of a decision in the previous ap- 
plication under O. IX 1. 13, Civil Proce- 
dure Code, which related to the case. The 
Court, after considering this decision: and 
hearing the defendant's Pleader, found that 
the suit was barred by ves judicata and he 
accordingly made a decree of dismissal. 
In making this order the Court was careful 
‘to note that it was acting under provisions 
of r. 3 of O. XVII, Civil Procedure 
Code. i 


^ 
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“Now, whether.or not the.Court was | Heli 
in disposing of, the case under O. XVII, 
r. 3, Civil Procedure Code, or whether it 


: should have acted under r. 2 of that Order 


15 not a point wich appears to be material 


^" for the decision of the present application 


before us. Here the plaintiff applies to us 
to exercise our revisional jurisdiction under 
section 115, Civil Procedure Code, in res- 
‘pect of the order of the 28th April 1922 
on the ground that the Court had no juris- 
diction to make it under O. XVII. 

He contends that by reason of r. z of that 
Order the Court should have proceeded ' 
under O, IX and, therefore, any decree 
purporting to have been passed under 
r. 3 was made without jurisdiction.. Now 
section rr5, Civil Procedure Code, clearly - 
lays down that the High Court cannot inter- 
ferein revision if there is an appeal against 
the order complained of, Whether we view 
the order of the 28thApril as an. order pros, 
perly made under r. 3 of O. XVII or 
as an order under O. XX, r. 8, the plain- 
tif hadarightofappeal In the former case 
he had an appeal against the decree and in 
the latter case it was open to him to apply 
under O. IX; r. 9 and in the event of 
being unsticcessful, he had a right of appeal 
under O. XLIII against the decision 
under O. IX, r. 9. He did in fact apply 
under O, IX, r. 9, and that application 
was rejected. No appeal was filed against 
that order of rejection and there is no appli- 
cation for the revision of that order before 
us. Itis clear that the present application 
is not maintainable. 

The result isthat the application is dis- 
missed with costs; hearing fee one gold 
mohur. : 

Kulwant Sahay; J.—I agree. 


Z.E,. Application dismisseds 
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. MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO: 341 DF 1921. 
: . , November 9, 1922. 
.. Present -—Mr. Justice Spencer and 
-* Mr. Justice Vekantasubba Rao. 
RAMABHADRA CHETTY— 
RESPONDENT NO. 2—ÀPPELLANT ` 


A VEYSUS 
. V. RAMASAMI \ HETTY AND OTHÉRS—. 
: PETITIONERS—-RESPONDENTS, 
Provincial: Insolvency Act (V of x9zo), ss. 66, 
68—Sale held by Receiver—Court, whether can in- 
terfere. ` 
he Court's power to interfere with a sale held: 
by the Official Receiver under the Provincial In- 
solvency Act is not limited to cases where there has 
been some mala fides on the part of the Receiver, 
or purchaser.--Where the action ‘of the ‘Receiver 
. isitregular and has prejudiced the” general interests 
of creditors, the Court can set aside the Receiver's 
order. [p. 375, col. r.] . : ] a 
Thiruvenkatachdriar v.Thangayi Ammal, 29 Ind. 
` Cas. 294 130 M. 479 ; 17 M. L.T. 432; 29 ML. J.. 
755,folowed. > ; : ' J ^.  . nr es 
Ex parie Lloyd, Inre Peters, (1883) 47 L.T. 
64, distinguished. . ~- Pquet 7 een 


. Appeal against an order of:the District 
Court’ of Trichinopoly, dated the 21st 
of February i921, and made-in^Civil Mis- 
cellaneous Petition “No. 773'of 1919, in I. 


' P. No: 20 of x917 on:its file. ` 


FACTS.—This is an appeal against an 
order of the ‘District Cotirt setting aside a 
sale by the Official Recéiver in. avour of 
. the appellant on a petition by some of the 
creditors of the insolvent. ` > y unies 
.. ‘Notice of sale stated the sale was to be 

between 7-9.A. M. on 8th August 1919. 
The highest bid was Rs. 2,000. The Official 
Receiver thought it too low, Hence he stop- 
ped it and advertised for fresh auction on 
13th October 19179 stating the auction was 
to, begin at 7 A. M. Thete were certain 
anonymous petitions stating that the date 
' hdd been changed to 12th. The Official 
Receiver still proceeded with the sale on 
13th October 1919 and concluded it for 
Rs. 1,500, on these facts the creditors pe- 
4itioned within the 2r days provided -by 
section 66 of -Act V.of 1920. The District 
Judge set it.aside, The appeal is against \ 
this order. It may be stated that a fresh 
gale had ‘subsequently taken place ‘for 
a Rs. 2,300. - ' 
`- Mr. Tyagaraja Iyer for Mr. 8. Dorat- 


swamy. Tyer, for the Appellent. The - 


INDIAN CASES. 
' RAMABHADRA. CHETTY V. RAMASAMI CHETTY, 


. {2933 
order setting ‘aside the sale is wrong. ` 


The ‘Official Receiver having reserved to 
himself the right to stop the auction if he 


. pleased and he not having thought fit to do - 


so, the Court ought not to have set it aside 
On the analogy of O. XXI, r. go, 
admittedly no fraud or illegality or mis- 
conduct has been alleged upon which alone 
an ordinary contract could be set aside. 
The. jurisdiction of a Court to set aside a 
contract düly concluded by. its officers is, : 
not absolute nor can it be rested on mere 


considerations on what 4 more ‘prudent 


Receiver’ would have done. : Lastly,- owing 
to thé procedure adopted’ by the District |’ 
Judge; the , appellant had no opportunity: 
to meet the case as stated in the affidavit. | 

Further,the Official. Receiver who appears 
here by Counsel concluded" this ` contract 
with me and is bound to stand by me and 
support me, ^7" vee 7.57 5. 2.1. 
- Mz. S. T. Srinivasagopalacharlar, forthe 
Respondent.—On the last. point as: to 
the. position of the Official Receiver: for 
whom I appear, the Official Receiver is-an 


' officer of Court and acts under its instruc- : 


tions. His acts and decisions are subject ` 
to the advice and review by Court. (See . 
section 68, apart from his general position 
as officer of Court). The first sale conduct- 
ed by me was notconfirmed by Court and 
I no longer stand by it.. I have in fact con- 
cludeda freshsale. ^ . ; : 

There is a difficulty which faces the other 
side in this appeal. The subsequent sale 
has not been attacked. It'has been con- 
firmed without objection and there is no 
appeal against it. The purchaser is not a. 
party here in appeal and there can be no 
effective order at all.in this appeal. 

It is too late in the day to question the 
jurisdiction of Insolvency Court to confirm, 
modify, revers: the act of Official Receiver. 
under section 68 of the Provincial’ Insol- - 
vency Áct. ' i 
' The creditors for interference -are very 
general. Discretion of the Court'is abso- __ 
lute and practically unfetteted and is not . 
confined to fraud or mala fides. The mat- 
ter is concluded by authority Thiruvenkata- 
chariay v. Thangayi Ammal (1) and also. 
Ex parte Lloyd, In re Peters `(2) cited and. 

(u 29Ind.Cas 294; 39 M. 479; 17 M. L. T. 
4321 20 M. L. J. 755. É 

(2) (1883) 47 1. T. 64 <- 
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explained. therein. The Réceivér is a trus- 


.tee for creditors. , The acts of Official Re: 
ceiver are only of conditional validity. The 
Insolvent Court has inherent -powers of 
supervision over the conduct of its officers. 
` There is no ‘analogy between section 68 
of the Provincial ' Insolvency’ Act and 
O. XXI, r. go of the Civil Procedure Code 
and the matter is settled by the course of 
authorities: The judgment:óf the lower 
Court is correct. o . s : 
JUDGMENT.—It is contended that the 
Court's power to interfere with a sale held 
by an Official Receiver is limited to cases 
where there has been some mala fidós on 
the part of the Receiver or of the purchaser. 
Reliance is placed on the case of Ex parte 
Lloyd, In ve Peters (2) where the Master 
-of the Rolls observed that the Court would 
“not intérfere unless the trustee did that 
"which was so utterly unreasonable and ab- 
surd that.no reasonable man’ would so act, 
The same objection was taken in Thiru- 
` venkatachariar v. Thangayi Ammal (x) and 
‘overruled, It was then observed: “It [the 
-case of Ex parte Llyod, In re Peters (2)] is 
not an authority for the proposition that 
| Where proper reasons are given by a Court 
;for holding that the action of the Receiver 
-was irregular.and has prejudiced the gene- 
-ral interests of the creditors, it should not 
set aside the order passed by the Receiver", 
We adopt these .observations in dealing 
with the present case where the Receiver's 
act was certainly irregular and prejudicial 


;to the creditors in accepting a far lower. 


bid at the second sale. 
The suggestion that the appellant had 


10 opportunity to file a counter-affidavit . 


in the District Court is not acceptable in 
. View of the entries in the B.diary which show 
: that arguments were heard on three different 
days. The appeal is dismissed with costs. 
. The costs in the District Court after the re- 
mand by the High Court will be borne by 
the Official Receiver whose act occasioned 
. the Court's interference. The costs of the 
" appeal on the previous occasion are pro- 
*. vided for in the lower Court's order and we 
* allow the order to stand in that respect. - 
CV. N. V. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
4 à COURT. 
"CIVIL REVISION No. 148 OF 1622. 
January 26, 1923. ` 
Present-—Mr, Batten, J. C. 
DAUDBHAI-—APPLICANT 
"D VEFSUS 
G. I. P. RAILWAY COMPANY— 
NON:APPLICANT. ^ : 
Railways Act (IX of 1890), 5. 74— Risk-nolg— 
Exemption Proof of loss or destruction. - a 


A Railway Company in order thatit may claim 
an exemption from a liability to pay damages 
by virtue of a Risk-note executed in their favour 
by a consignee must prove that the.goods con- 
signed have been lost or destroyed, that is to say, 
that they areno longerinthe possession of the 
Company and that they ate not lying about in 
their premises or that some kind of search for 
them was made by the Company. It is not 
sufficient merely to prove that the goods were 
not found at an intermediate station and that 
they ate untraceable, in the absence of any evi- 
dence that they were loaded at the station oi. 


consignment. (p. 376, col. 1.] 
Revision against an order of the Judge, 


Small Cause Court, Betul, dated the roth 
April x922, in Small Cause Suit No. 132 
of r9ar. 

Mr, S. B. Gokhale for the Applicant. 

Mr. P. Lobo, fot the Non-Applicant. 

JUDGMENT,—-This is a sequel to Civil 
Revision No. 23r of 1921. The law on 
the subject accepted by Dhobley, A. T. C. 
in that case has now been affirmed by a 
"Bench .of this Court in Civil Revision 
"No. 258 of 1921. The opinion of the 
Bench in that case must be read 
-togeher with the order referring the case 
to the Bench. The Railway Company has 
now been given an opportunity of proving 
that the five bags of sugar are lost, that is 
to say, that they are no longer in the. pos- 
session of the Company, and ‘that they are — 
not lying about in theit premises, or at least 
that some kind of search has been made for 
thém.. The goods were consigned from 
Kidderpur to Betul. All that was pleaded 
by the defendant Company was that the'five 
: bags “ were either lost in transit or stolen 
-or dropped." It was also stated that the 
waggon left Jubbulpore on Ist December 
- 1919 at 18-30 and was received at Itarsi 
direct on 2nd December 1919 where one 
“side seal was found deficient. The evidence 
adduced by the Company after Temand 
is Very meagte on this point, though they 


376° 


have proved that Risk-notes. were exe- 
cuted. The evidence of a Guard shows that 
at Itatsia seál on the waggon was broken 
and five bags out of the total consignment 
were missing there and of course they 
were also missing at Betul. He also 
stated that the loss was teported to the 
Police and to the sending and receiving 
stations, with: the result that the bags 
are still untraceable. He does ` not 
state that he has any personal knowledge 
as to what efforts were made to find the 
bags. ‘the Official who gave the Railway 
Receipt at Kidderpur says Mr. Bose loaded 
the goods, but Mr. Bose is not a witness. 
` There. is no evidence whatever that bags 
were not duly received at Jübbulpur or 
that they werte in the waggon when it-started 
from Jubbulpur. For all we can tell from 
the evidence, the five bags may have been 
unloaded at Jubbulpore, and still be in the 
. Company's possession there, or they may 
have.been- wrongly sent to some other desti- 
nation. The Company, if the bags were real- 
ly lost, could probably have merely proved 
in what condition the séals of the waggon 
were on its atrival at Jubbulpore, aud whe- 
ther the missing bags were or were not in 
the waggon when it left Jubbulpore, but 
for some Teason the Company appear 
to have taken no trouble to collect 
the requisite evidence in the case, and 
have failed to prove that the'bags arè 
really lost,-that is to say, no longer 
in the 
seems unfortunate that more cafe is not 
devoted by-the Company for the manage- 
ment of‘its civil suits up-country: "The 
circumstances -in' which the Company can 
relyonthe Risk-note have, therefore, not 
been proved. -To quote the words of the 
Bench, the Company have filed “to prove 
that the circumstances in which the Risk- 
note is intended to operate and exempt 
them from liability: have occurred, or in 
other words the goods have in this- case 
bàenlost of destroyed.” -> > V 
In these- circumstances, the plaintiff is 
entitled to damages, and the case is Temand- 
ed to the Court of Small Causes to ascertain 
and-dectee the amount of those damages. 
Costs in this Court, in which Rs. 15 will 
be allowed as-Pleader's.fees, will be costs 
in’ the suit. ] 


lO G.RLD. Case remanded., 
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MADRAS HIGH COURT. 
SECOND Civit, APPEAL No. 1227 OF 1920. 
December I3, 1922. 
Present: —Mr. Justice Oldfield and Mr. 
Justice Ramesam. 
. KOZHIKOT PATINHARE KOVI- 
-LAGATH THAMBATTI THAMBURATHI 
alias VIVATHEN NOTTI ales | 
VALIZA THAMBURATHI AVERGAL, 
MANAGER OF THE KOVILAGAM 
(DECEASED) AND OTHERS—DPIAINTIFFS— 
APPELLANTS 
i VEY SUS : 
‘KATTAVAHAT VATAKARA 
' THEIZHATH TARAVATHIL 
KARNAVAN SANKARA MENON 
AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Clot! Procedure Code ( Act V of x908,0. X XII, 
y. 4 (2)— Legalvepyesentative — Pleading, repudiation 
of—Contract Act (IX of 1872), s.  200— 
Kovilagem properiy— Previous morigage—Grani of 
melicharth by unauthorised person— Ratification. 


O. XXII, r. 4 clause (2) of the Civil Procedure Code 
does not entitle the legal representative of a party 
to the suit to take np an attitude contrary to that 
taken up by his predecessor in the pleadings. 

. [p. 378, col. 1.] 


Birendra Kishore Manikya Bahadur v. Akram 
AH, 13 Ind. Cas. 5133 15 C. L. J. 194 1 39 C. 4391 
16 C. W. N. 304, Rangasam4 Gounden vi Nacht- 
appa Gounden, 5o Ind. Cas. 4908 ; 42:M..523; 36 M. 

.1«].493:17 A.1.. ].536; 29 C. L.]. 539; 21 Bom. 
L.R.640;23 C. W.N.777; (1919) M. W.N. 262; 
26 M. L. T. 5! zo L. W. 105; 46 I. A. 72 (P. C), 
followed. 


The grant of a melchayth in Kovilagam proper- 
ties itself does not of itself terminate the interest 
of a previous mortgagee. That interest is 
terminated not solely on account of the grant 
of the smelcharih but only if and when the mel- 
charthday also. finds money -for redemption 
and .pays.it to the previous mortgagee. 
Therefore, where a melchavih is ‘granted in ‘prop- 
etty previously mortgaged by a person who has 
not the authority to do so, thereis no bar to the 
same being -ratified. under section 200 of the 
Contract Act by .the person who is really com- 
petent to grant the melchayth. [p. 378, col. 2.] 


Second appeal against a decree. cf 
.the Court. of. the . Subordinate Judge, 
South Malabar at Calicut, in A. S. No. xox 
of 1919 (A. S. No. 178 of Igrg on. the file 
of the District Court of South Malabar) 
preferred against ʻa decree of the Court 
of the District . Munsif, Patapanangudi 
in O. S. No. 620 of 1916. 
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‘Mr, C. V: Anasihahrishna  Atyar 
and Mr. K. P. Ramahrishna Aiyar, for 
the ^ Appellants.— Assuming that ‘by 
reason of Exhibit XI first plaintiff has the 
right to manage the Kovilogam affairs or 
to execute any meloharihin respect of the 
Kavllagam: .properties and that she was 
not restored to management by Exhibit F, 
still the third plaintif's statement, in the 
First Court that the melcharth executed by 
first pleintiff in second plaintifi's favour was 
beneficent to the Kavilagam and agfeeing 


to a decree being passed on its basis in . 


second plaintif's favour amounts to a 
ratification of “the execution of -the 
meloharth and validates the same. 


Further, the third plaintiff's legal rep:;e- 
sentative cannotin the same proceedings take 
op a contrary attitude to that taken up 
py the third plaintiff in his pleadings. See 
Birendra .Kishove Mawikya Bahadur v, 
Akram: Ald (1) and Rangasami Gounden 
v. Nachtapha Gounden (2). . 

- Messrs. C. Madhavan Nair and D. A. 
Krishna Varlar,forthe Respondents.— First 
plaintiff when she executed the ‘melcharth 
executed it expressly stating that she was 
the person entitled to execute it. She 
did not purport to execute it on behalf 
of anybody else. So no ratification is possi- 
ble. (See section . 196, Indian Contract 
Act). : 

Moreover, third plaintiff was not the 
seniormost male member at the date of 
ExhibitB. At any particular time, it is the 
seniormost male member and he alone can 
execute a melcharth in tespect.of tarwad 
properties. . : 


If at all first plaintiff purported ‘to exe- 
cute it on behalf of anybody else, it must 
be on behalf of the seniormost male 
member and as there was no ratification 
‘to him’ before his: death it cannot’ be 


tatified by anybody else. ` : 


- (1) 13 Ind. Cas. 513 p15 C. L. J..1941-39 C; 4391.16 

oo. ae 5 4) 941-39 Ci 4391 

(2) 5o Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 

17 A. L J. 536; 20 C, L. 530; 21 Bom. L. R. 640; 

23 C: W.N.7771 (1919) M. WiN. 7262; 26 M. LT. 
97 10. W. 105; 461. A. 72: (P.C.). = . 
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A meléharih by a person who is not, but 
who claims to be, entitled to execute it is 
also a void document -and hence it cannot 


be ratified. Again, no ratification is, possi- 


ble if the interest of a third party will be © 
affected as that of the prior tenant here. ` 
See section 200, Indian Contract Act, and 
Iilusiration thereto, In any case, as the 
the 
representative of the third plaintiff, contests 
the validity of Exhibit B no décree can 
be passed on its basis, now. 
JUDGMENT.—The facts, so 


far as. 
they are necessary for 


the aiguments 


which we propose ‘to consider, are 
that the second plaintiff, here one 
of the appellants, is ə. melcharihaar 


under a meleharth given by the first plain- 
tif, the senior lady of a.Kovllagam, Thiid 
plaintiff was the senior male member of. 
ihe Kovilagam.. Many , years. back, the 


"first plaintiff's predecessor had been removed 
from management under. Exhibit XI. Sub- 

sequently, the first plaintiff, as she contenas, 
“was restored to management by Exhibit 


F executed by the senior male member, who 
had in due course succeeded the person 
who took office under Exhibit XI. The 
suit is for redemption of a previous kanom - 
of the Kovilagam property, and the main, 
question raised is whether the first plaintiff 
had. authority to give the melcharth, Ex- 
hibit B. , There is a. subsidiary question 
as to whether, if she had no. authority to 
give Exhibit B. that was made good by the 
ratification of her action in doing so, con- 
stituted by the third plaintiff's pleadings. 
And, lastly, there is a, question as to the 
effect of the proceedings and the conduct. 
of the third plaintiff in the lower Appellate 
Court and of his death during their pend- 
ency in this Court and the refusal of his 
legal representative to follow his original 
pleadings. ARS d oe 
Dealing first with the. two.points last 
mentioned, we have the conductof the third 


plaintiff in the Appellate Court described 


in paragraph 5 of that -Court’s judgment. 


^ Third plaintiff’s connection “with. the case 


began, when he applied to be made a plain- 
tif in the. Court of first instance, stating in 
his affidavit that he approved of Exhibit 
B and that a decree, for redemption of: Ex- 
hibit B might be given to the second plain- ^ 


tif. In the lower Appellate Court, the 
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Pleadet for the third plaintiff as stated: in plaintiffs. Third vlainitf in his affidavit 
paragraph 5 ot the judgn.ent.under appeal, referred to, suid that on an examination 
represented that he did not ask for.a' decree of tae records in the cas he has: satisfied 
„on the strength of title. The language of himself that the melkanom ¢eec included 
* thelower Apppllate Court is not felicitous. in them and this suit are proper, beneficial 
But we understan! it to have meant that and profitable to the Kavilagam and that 
` the third plaintiff did nov ask fora decree in ‘all the reliefs asked for in the plaint miglet 
favonr of the Kavilagam or hims 1f, not be granted to the second plaintiff. "^ here is 
that he in any way withdrew hissupportof no doubt that, unless some objection on 
the second plaintiff or his suggestion that that ground can be made good, this-langu- 
a decree should be passed in the second age constitutes a clear ratification of the 
plaintiff’sfavour. So far, we cannot see how first plaintiff's action in giving Exhibit R. 
the third plaintiff did anything which in It is urged that it does not. constitute 
any way detracted from the efeit of his ‘such a ratification with reference to section 
previous affidavit as a ratification of the 200, Indian Contract Act, on the ground that 
- plaintiff's act in giving Exhibit B; whether the grant of a melcharth, such as this, would 
it did effect a ratification cf that act we have the effect of terminating a right or: 
shall consider in the sequel. . - -,'_ interest of third persons, the defendants. 
. Next, the legal representative of the thid “We "are ‘unable: to follow this: argument. 
plaintiff in this Court was really..joined The grarit of a meleharth in itself does. not 
as the legal representative of the second ‘terminate the interest of the prior mort- 
defendant although he does not now rely 'gagee. -That interest.is terminated, not 
, on that character and has-appeéared before ‘solely on account of the : grant of melcharth 
us’ only as representing the third plaintiff. “but” only if and’ when the medchartdar 
« His. claim to do sois-not being disputed by also. finds money‘for redemption and pays 
.8ny.of the other parties, Mr. Krishna “it to the previous.mortgagee." ~ . 
. Marior on his behalf states that he desired ^ This failing, we have been referred to 
. to oppose the second plaintiff's claim and'to section 166, Indian Contract Act, the argu- 
. repudiate the, action of.the third plaintitt, ment being that there is no ratification, 
“inso far dsitapproved.or ratified (Le grant “because the. first plaintiff did not purport 
. of Exhibit. B..We are not able to to grant Exhibit Bas the agent of "any one 
. understand, how ; this. can he justified “competent to grant it; and: in connection 
by” Q. XXIL  r. 4, . clause” .2,. of "with this argument it has been -urged-fur- 
how “that provision can” te applied ther that the grant of Exhibit B was simply 
to. the case „of a legal representative ^ Void and of that account could not in any 
„whose ` predecessor never. made or could ‘case be the subject of ratification. Ex- 
have made a defence.at oll.. [n -Birendra -hibit B'purports to be granted by tbe first 
| Kishore Mamkya Bahadur.v. Akram Ali) plaintiff as Valia Tamburathy, tke title 
. and Rengasami Gounden v. -Nachiapba "which she enjoys as the senior lady of the 
Gounden (2) it was laid down ‘as. settled Kovilagam who would in the absence of 
~, law.tiat “he who has theright to complain any other arrangement be competent to 
f;must do.so when the right of action is - grant wieleharth. > The properties, the sub- 
properly open to him ond he knows the -ject of the document, are described as 
i facts.".. We. are “not able, to understand - belonging in the jenm to the lady's Kovdla- 
‘how. the present legal representative of the .gam, and the .document. recites that the 
5 third -splaintiff has any, different légal - melcharih amount has been received by 
- cheraetér from? the third plaintiff hitnself her for the welfare of the Kovilagam: We 
» or any which would enable him to abandon think that Exhibit B must be read as exe- 
< the third -plaintift’s contentions in the pre- cuted by the first plaintif in the capacity 
r gent proceedings, with which;alone we are of the person who was competent to represent 
Seoncerüed. > 000 ST LS the Kovilagam and-aa‘stich to deal ‘with its 
-": As regards his.right to take other pro- . properties. - What is said is that there can 
- ceedings we of course express no opinion. be no representation of the Kovdlagam in | 
:. We accordingly deal with the question of - the ordinary sense except by: the person 
gatification as between the first andthe third appointed under Exhibit XI who would 
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corfespond with the Aarnavam of a tarwad; 
and that on behalf of such a person fitst 
plaintiff could.not act, because he could not 
delegate his own delegated authority to 
her. The fallacy in this argument is that 
it tegards first plaintiff's action as. founded 


only on Exhibit F and not on the ratifica- - 


tion which third plainitff's pleadings afford. 
Shortly, she tan and does plead that she 
acted not on behalf of, but instead of the 
person empowered by Exhibit XI and that 
she acted on nehalf of the members of the 
Kovilagam, who third vlainith now repre: 
sents, or his ptedecesscr could have acted for; 
. and we can see no objection to her doing so 
or, aft.rthird plaintiff's ratifications of het 
acts, to their acceptance as valid. It is 
clearly useless to criticise the argument 
. founded on ratification on the ground that 
the third plaintiff had no legal right to act 
. ‘on béhalf of the Kovilagam. For that is 
‘exactly the reason why the doctrine of rati- 


fication is invoked. ‘It has been urged that ` 


‘the doctrine cannot be invoked where the 


-act generally is in itself void, But the: 


granting of the meleharih by a person who 
is entitled to deal with the mortgaged prop- 
erty is not in itself void. We have 
"been shown no instances in which an 
act has been held void for the present 
-purpose where the only objection to the 
. validity of the act is derived from its being 
done without proper authority.. In these 
circumstances, we hold that the grant of 
Exhibit B.by the first plaintiff was ratified 
“by the third plaintiff and that nothing has 
occurred since his ratification, which can 
-deprive it of ‘effect. 

The result, is the second appeal is al- 
.lowed, the lower Appellate Court's de- 
"cision being set aside and the appeal be- 
ing remanded for disposal according to 
law with reference to the other issues 

framedalready. Costs to date in the lower 
Appellate Court and here will be costs in the 
appeal and be provided for in the lower 
Appellate Court's decree. The stamp- 


value on second appeal will be refunded -on. 


application. The question of costs-at the 
trial in the Court of first instance will be 
.dealt. with ‘by the lower Appellate Court 
on re-hearing with.reference to the result 
"thereof. QE LM f 
oN. N. NG 
.N.H. C 


.. Appeal allowed: ; 
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. `- BOMBAY BIGH COURT... ^ 
SECOND Civi, APPEAL No. 713 
7 OF I921. 5s 
» February 9; 1923. 
Present :-—Sir Norman Macleod, Kt, . 
Chief Justice, and Mr. Justice Crump. - 
RAMCHANDRA NARAVAN DATAR— 
Co 0, APPLICANT—-APPELLANT l 
| 7 Yersus 
T. V. NIPUNGE—OPPONENT— `, 
ln RESPONDENT. pd 
nsoluency— As, oj -— 
und KA "i evt of prospective surplus 
An insolvent can assign any prospective surplus 
that may remain over after his estate has beeu 
fully administered in insolvency, such assignment 
is of a contingent interest and does not give the 
assignee the right to intervene until it is ascertain- 
ed whether ornotthereis a surplus. [p. 381,.col. 1.] 


' Second appeal against the decision of 
the District Judge, Poona, in Miscellaneous 


Appeal No.-17 of 1921. 
, Sir. Thomas Strangman (with bim Mr. Js 
R. Gharpur), for the Appellant. 

Mr. W. B. Pradhan, for the Respondent’ 


JUDGMENT.—One Balkrishana Vishnu 


.Ghole was adjudged an insolvent on 6th 


September 1919 ‘by the Joint First Class 


‘Subordinate Judge, Poona, in Insolvency 


Application No. 9 of 1917. .On 12th Feb- 
ruary I921 he presented an application to 
the First Class Subordinate Judge asking 
that the adjudication might be annulled. 
That application was dismissed on 21st 
February, 1921. . It was first claimed that 
the petitioner ought not to have been ad- 
judicated an insolvent. But the Court 
held that he had been rightly adjudicated. 
Then it was urged thatit had been proved 


that the debts of the insolvent had been paid 


in full, but it was held that he . was not 
entitled to an order of annulment on that 
round. The Judge said w- .  .. 
“There is no evidence on the point. Nei- 
ther the petitioner nor the creditors appeared 
in the witness-box. , "Phe petition admits that 


the mortgage-debts are not paid and. that | 
‘some personal debts are. not paid. The 
petitioner asks the Court to receive a sum 


of. Rs. 1,728 to pay these unpaid debts. That, 
too, under protest, and he does not admit 
«creditor's claim for Rs, 1,213 out of it. The 
Court has no business. to accept the stum 
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and to disburse it... There is no-authority for 
it. Any how, it clearly shows that the 
insolvent has not paid his debts in full. 
To proceed with the petition, it says that a 
purchaser has been found to purchase’ the 
landsat Bhamburda for Rs. 38,999 out of 
which he has paid money or personal debts. 
Butit does not say how much and to wiom. 
Itis silent as regards mortgages. Atthe same 
time, it says that the insolvent is going 
to save his house. It is not known whe- 
ther the insolvent is going to pay mortgages 
or the purchaser whose name.is kept in 
dark as also identity which is transpatent.” 
The Judge, then,after considering the general 
circumstances surrounding the petition,said: 
‘Tf the petition be carefully read, it is an 
attempt to deprive the Receiver of his fees 
about Rs. 2,400 and to give away in gift 5 
. acres ofland worth Rs. ro, 000 to Mr. Pat- 
wardhan and his friend and,lastly, to keep 
in tact the mortgages in order to deprive 
eventually the insolvent and his sons of 
all property." ' Therefore, the petition -was 
dismissed with costs. 


An appeal was filed by the insolvent 
against the order of Mr. Rego, but it was 
eventually withdrawn. While it was pend- 
ing an application was made by the present 
applicant that he should be, made a party 
to the appeal, but that application-was dis- 
missed, and we think tightly, After the 
insolvent had withdrawn his appeai,the ap- 
plicant applied on his own account for an 
annulment ofthe adjudication order. The 
learned Trial Judge said: ‘The epplicant 
wants to agitate again the questions that 
had already been raised and decided on the 
insolvent’s application made under section 
35 of the Provincial Insolvency Act, V of 
r9g20. In the judgment elaborately endors- 
ed on that application this Court held (x) 
that the insolvent was rightly adjudicated 
insolvent, and (2) that he kad not 
paid his-debts in fall. The applicant took 
the transfer long after the adjudication 
order was passed and the transfer prima 
facie appears to be illegal under section 55 
of the Insolvency Act. 'The proper time, 
therefore; to adjudicate whether the appli- 
cant has acquired any rights under the 
transfer relied on by him would be after 
the sale-proceeds came in Court for- the 
benefit of the creditors.'" : 
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` Now,itis possible for aninsolvent to assign 
to a purchaser the prospective surplus that 
may remain over after his estate has been 
administered in insolvency. In Bird v. 
Philpctt (x) Mr. Justice Farwell said.—''It 
has been said that, Ex parte . Sheffield, 
In re Austin (2) and In re. Leadbitter 
(3, decided that a bankrupt cannot 
deal with the possibility. of surplus 
until all the debts in the first bankruptcy 
have been paid and the surplus has been 
ascertained. I do. not think that these 
decisions decided anything to that effect 
at all. If they did, they would have over- 
ruled prior decisions—of the Lord Chancellor 
amongst others—which were not referred 
to and they would be, in my opinion , con- 
trary to the whole spirit and principles 
on which the Bankruptcy Act is now built. 
As I read the Bankruptcy Act, the trustee 
takes all the bankrupt's property for an ab- 
solute estateinlaw, but forlimited purposes, ' 
namely, for the payment of the creditors 
under that bankruptcy, and that bankrupt- 
cy only—payment of principal and interest, 
and all the costs of the, bank1uptcy. Sub- 
ject to that, he is a trustee for the bank- 
rupt of the surplus. He as a trustee is 
in a better position than an ordinary 
trustee to the extent pointed out in 
Ex parte Sheffield, In ve Austin (2), and 
Inre Leadbilier (3), thatis to say, the bank- 
rupt has not the ordinary right of a cestui 
que trust to intervene until the surplus has 
been asceitained to exist, and all the credi- . 
tors and interest-and costs have been paid, 
He cannot trouble the trustee by taxing 
the bill of costs orinterfere with the adminis- 
tration of the estate in any way, but,subject 
to thal and subject to his non-interfeience 
with the administration and with the man- 
agement ofthe trustee during the bank- 
ruptcy in- the due course: of the execution 
of his duty, he cau, in my opinion, demand 
the surplus, and he has a right to the sur- 
plus—a right which he can dispose of by Will 
or deed or otherwise during the pendency 
of the first bankruptcy, even before the sur- 
plus is ascertained, although such disposi- 


(1) (1900) r.Ch. 822; 69 L. J. Ch. 4875 82 I. 
'T..110p 7 Manson 251; 16 T. L. R. 173. i 

(2) (1879) 10 Ch. D. 434; 40 L. T. 15; 27 W. R. 
622 


. (3) (1879) 10 Ch. D. 388; 48 L. J. Ch. 2421 
L. T. 3861 27 W. R. 267. d 


Vols s5] | 
NARAYANAN CHETTY V. ELAYAPEROMAL,, 


tion will, of course; be ineffectual unless in’ 
the event there prove to be a surplus upon 
which it can operate,” |, Y 
It is quite clear; therefore, that even if 
the insolvent in this case had purported to 
assign the surplus which might remain over 
when his estate had been fully administered 
in bankruptcy , his assignee could not in- 
terfere with the administration of the estate 
by virtue of such assignment. It would 
be an assigument of a contingent intetest 
.which' could give no right to the assignee 
to intervene uutil it was ascertained whe- 
ther or not there was a surplus. What- 
ever arrangement, therefore, was made 
between the insolvent and the applicaut, 
the sale of the Bhamburde property was 
absolutely void. Since, after the property 
became vested in the Receiver, the insolvent 
could not deal with it so as to give any title 
to a pürchaser. It seems to us that Mr. 
Rego's judgment dismissing the insolvent’s 
application for the annulment’ of the 
adjudication order was _ perfectly 
correct. The insolvent having, withdrawn 


his appeal the present applicant hes 
attempted to cbtain a. review of 
Mi. Rego's decision by making a fresh 


application, but whether it was competent 
or iot he could not satisfy the Court that the 
insolvent's debts had been paid-in full. In 
, appeal he again failed and in view of the 
decisions of the lower Court it would 'be 
difficult for us to interfere in second appeal. 
In our opinion,the whole of the record shows 
that the conduct of the insolvent and the 
applicant has not been beyond suspicion, 
anditis not au unfair inference that there 
has been an attempt made to defeat the 
.provisions of the Insolvency Act. We 
think, therefore, that the ‘appeal ‘must be 
dismissed with costs. - " 

All applications and appeals which are 
akin to it must also be dismissed.  - 

W. CA. & N.H, : 
Appeal dismissed. 
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MADRAS HIGH COURT. 
CIVI, APPEAL No. 179 OF 1919. 
October 25, 1922. 
Present :— Mr. Justice Krishnan and Mr, 
Justice Ramesam. MM 
NARAYANAN CHETTY alias RENGA- 
“NATHAN CHETII AND OTHERS— 
© DEFENDANTS—APPELLANTS 
Uevsus s ) 
ELAVYAPERUMAL alias LAKSHMANAN 
' CHETTI AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Hindu Law— Charitable endowment— Temple 
site purchased in name of onemember of joint family 
~——Other members, vight of, to joint trusteeship— 
Family God installed in new temple— Original foun- 
dev of worship, position of — Usage of institution, 
evidential value-of. eats m 

The mere fact that a site was purchased ‘in the 
name of one of the members of a Hindu joint 
family and a temple was subsequently built on 
that site does not show that that member was: 
the founder of the temple and that his descend- 
antsalone, to the exclusion of those of other 
members, are entitled to the trusteeship of the 
temple. [p. 383, col. 2; p. 384, col. 1.]. 

‘The site of a temple was purchased in the name 
of one of the members of one of three branches 
of a Hindu family and a temple was built 
on it. There was no evidence to show whether 
that meniber acted for his branch only or for the 
whole joint family consisting of all the three bran- 
ches, or whether they were divided from one an- 
other at that period.; nor was there any definite , 
evidence as to how the money for the purchase 
of the site and for the building of the temple was 
found, Prior to the building of the temple the 
common ancestor of all the three branches had a : 


, place of worship in a temple-house for a deity which 


was afterwards installed in- the suit: temple. 
"There was also an effigy in the temple of the ori- 
Several temporary- 
arrangements had. been made in which one 
branch récognised the right of the other branches 
to manage : 

Held; that in view of these facts all the three 
branches were equally entitled to the trusteeship 
of the suit temple either because the original an- 
cestor was accepted as the real founder or because 
the member in whose name the site was purchased 
was acting on behalf of all the three branches of 
the family. [p. 386,'col 2; p. 387, col. 1.) — 

Where a family God that is worshipped in a 
temple house belonging to a- person is after- 
wards installed in a newly built temple, 
the new temple must be regarded only as an 
enlargement of: the original institution ' in the 
temple house and the latter must be taken as 
the original foundation and: its founder as the 
founder of the new temple, [p. 384, . col. z.] f 

Mahomed Ismail Arijf v. Ahmed Moolla Davood, 
35 Ind. Cas. 30; 43 C. 1085; 14 A. Iv J. 741; 
(1916) z M. W:N. 400; 20 C. WON. 1118520 M. Jx: 
T.-x10] 18 Bom, L. R. 614; 31 M. L: J, 290; 24 
C, L.]. 198 4 L. W. 269; 2 Bur. L- T. 1415 8 1, 
B, X. $171 43 I. À. 127 (P. C), followed. 
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Where there is no direct evidence as to who was 
the founder of a temple and what are the rules of 
succession to the trusteeship, the Court must infer 
them from the practice of the institution and the 
conduct of the parties. [p. 384, col. 1.] 

Appeal against a decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 5 of 1917. 

Messrs. T. Rangachariar, C. S. Venka- 
tachariar, E. Duraiswami Iyer and T. R. 
Srinivasa Iyengar, for the Appellant. 

Mr. A. Krishnaswamy Atyar, ior the 
Respondent. 


JUDGMENT.—'his is an appeal from 
the decree of the Temporary Subordinate 


Judge of Sivaganga in Original Suit 
No. 5 of 1917. ‘The suit reiers. to 
the Aukdarship or — trusteeship of a 


temple in Atiyakudy in the District 
of Ramnad, called the Thiruvengadam Uda- 
yan temple. Plaintiffs claim that they and 
defendants Nos. 5 to 1x are the hereditary 
| trustees and sue to recover the temple 
and its properties and for other subsidiary 
reliefs. ‘the Subordinate Judge having sub- 

stantially decreed the plaintiffs’ .claim, de- 
' fendants Nos. I to 4 have appealed to us- 
and have contended that the suit should 
have been dismissed. 

The relationship of the patties is explained 
by the genealogical tree attached to the 
judgment which the Subordinate Judge 
says in paragraph 8 of his judgment he has 
prepared from the evidence of the 5th 
. plaintiff. It has been accepted as substan- 

tially correet by both the parties ; and we 
shall adopt it fot the purposes of this appeal 
and refer to the various individuals in it 
in the same manner as the Subordinate 
Judge has done. It will be seen from it 
that the original ancestor of the family was 
‘one Mutugappa. He had among others two 
sons, Santhappa and Sevuga I, Santhappa’s 
' branch does not come into this suit as none 
ofits members is a party here. Sevuga I 
had 4 sons Murugappa II, Alagiavanna I, 
and Venkstachala 1 and one Atunacheéla 
who was adopted away from the femily, and 
with him and his branch we .are not 


concerned. The other 3 sons: have all. 


left descendants. First to 3rd plaintiffs 
represent the first branch of Murugappa 
IL . "The 1st to 4th defendants and 
defendants Nos. 5 and 6° represent 
the ‘second branch of Alagiavanna I; 
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but the position of defendants Nos. 1 to 4 


: depends upon the validity of the adoption 


of the rst defendant to Alagiavanna II by 


‘his widow; 4th to 6th plaintiffs, 8th, roth 


and Irth defendants represent the third 
branch of Venkatachala I. The original 
yth and oth defendants were stibsequently 
transposed as 5th and 6th plaintiffs and so 
they do not appear among the defendants. 

Plaintifis disputed the adoption of the 
ist defendant and tteated him and his 
descendants, defendants Nos. 2 to 4, in 
their plaint as not being members of the 
second branch. ‘The Subordinate Judge 
has, however, held the adoption to be true 
and valid and though a: memorandum of 
objections has been filed against that finding 
the adoption, was not seriously disputed 
before us and we have no doubt that the 
finding of the Subordinate Judge is right. 
The adoption was over 40 yeats ago and it 
was not disputed till 1901 ; the Subordinate 
Judge has referred to the numerous docu- 
ments wherein the adoption has been 
recognised from 1874 onwards. He has 
also’ accepted the oral evidence of the 
defence witnesses Nos. I, 3, 7, and IO, 
who speak to the adoption and we see no, 
reason to discredit them in appeal. We 
attach no weight to the non-production 
of Isaipidimanam and Muti in this case 
in the face of the evidence on the defendants’ 
side. Accepting the finding that the Ist 
defendant’s adoption is true and valid, 
we treat defendants Nos. I to 4 as proper 
members of the second branch. 

On the main question raised,the plaintiffs' 
case in the plaint is that the site for the 
plaint temple was purchased by the “‘ fore- 
fathers " of plaintiffs and defendants Nos. 5 
to II and that the temple was built and - 
consecteted by them and that they endowed 
the temple and were carrying on the manage- 
ment ; subsequently, the major members 
amog plaintiffsand defendants were manag- 
ing as hukdarsonbehalfot all the descendants 
of the otiginal man Sevuga Chattiar, 2.6., 
Sevugan I. They claim that all the three 
branches are entitled to the Aukdarship 
and they asked that the amicable arrange- - 
ment made under Exhibit Ain 1914 by the 
three branches jointly by which tworepresen-' 
tatives of eachbranch, inal six persons, were 
to manage the temple affaits in Totation each 
managing for a yeat at a time should be 
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confirmed. .The case of the. defendants 
"Nos. I to 6, on the other hand, is that the, 
hukdarship is confined to their branch 

: alone asthe temple was founded by Sevuga IL 


of their branci: on behalf of himself and his 


two brothers. , 
The Subordinate Judge held, on a con- 
* sideration of all the evidence, and relying 
‘to a large extent on the way in which the 
patties interested acted with reference to 
thisinstitution for the last 50 years, of mote, 
that Sevuga I, was its founder and, thele- 
, fore, all his descendants were entitled to the 
hukdarship. ‘The finding has been attacked 
before us by the appellants mainly on the 
ground that thé sale-deed, Exlibit I (d), of 
1828 for the site of the plaint temple in 
. favourofSeévuga II, was wrongly discredited 
by the lower Court. Thougn the observa- 
tions of the Subordinate Judge with refei- 
ence to it are not without force, we tnink he 
has not correctly appreciated the effect of 
QExbibit XXVI with reference to it. That 
Was a written statement filed in Original 
Suit No. 138 of 1903 by a number of mem- 
bers of this family;it is signed among 
others bythe 5th plaintiff and tne fathers 
of plaintiffs Nos, 3 and 6, and as 3rd plaiv- 
tiff's fatter died scon after, tbe 3rd plainiil 
has adopted it. In it they refer to a sale 
by the mahajanams 75 years before now 
(that is 1828) of the temple site to one 
Savuga Chetti. 
does noi fix the reference to be to Exhibit 
I (d) though the description in it so far as 
it goes applied to it exactly. In that suit 
Exnibit I (d) was filed on the very day tbe 
written statement was putin as appears 
from the endcrsement on it and it-is now 
produced in the present suit from the file of 
the District Munsif in that Suit No. 138 of 
1903. There can be hardly a doubt that the 
written statement'was referring to Exhibit 
I (4d) That it was the same document 
that was filed in 1877 is shcwn by the 
, ead«rsement on it about the collection of 


?-penalty in January 1878. Exhibit XXVI, 


therefore, daesseem to contain an admission 
on the plaintifis’ side about the truth of 
Exhibit I(4). The reference in it to Sevuga 
Chetty is thus clearly Sevuga II. We are, 
tuerefore, inclined to think that, in spite 
of the adverse criticism of the Subordinate 
Judge, Hxhibit í (4) is ajgenuine document 
and that the site an' which the plairt temple 
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This by itself no doubt. 


383; 
stands was purchased in Sevuga II's name. 
The temple was subsequently built on that: 
Site. ' ES E 

he question then is, “Does it. follow 
from th se two facts that Sevuga II, was the 
founder of the temple and only his descena- 


‘ants are entitled to the hukaarship?’’ We 


do not thinkso. To draw such an inference 
several assumptions will have tc be. made 
for which there is no warranty. There is 
no deed of foundation in this case. To 
give exclusive rights to his descendants, 
we will have tc assume that Sevuga II, 
himself paid bis own moneys for buying the 
site and for building the temple; that.he 
got it consecrated as a new institution 
and not as the continuation cf an existing 
one, and that he acted fcr himself in .all 
these matters and that he left no rules 
cr ‘instructions to regulate the succession ' 
tc the trüsteeship. We cannot assume ell 
these things. with. ut evidence particularly 
as such an assumption is inconsistent with 
the conduct of the parties, which we shall 
refer, to presently. In the first place, it is 
not the appellants’ case that Sevuga II, 
acted entirely for himself in getting tbe 
temple established, for they say that be 
acted on behalfof himself and nis brothers, 
Arunachala II and Ramasami VII. In 
Exhibit i (d) there.is not a word about the 
purchase being cn behalf of any. others 
or as the. manager of any joint,family. 
Whether that joint family consisted of 
Sevuga II and; his two brothers cnly or of 
the members of all the three branches 


' thereis no direct evidence to show. Exhibit 


I (d) is, therefc re, quite inconclusive about 
the nature cf the - foundation and .the 
rights of the partition in the hukdarship. 

. The 5th plaintiff, who seems to be well 
acquainted wito the family, has given an 
acccunt of this foundation from which it 
would appear that it was originally a kovil 
vidu cx temple house where .Sevuga I used 
to carry on the worship of the family deity. 
This kovil vidu is referred to “in Exhibit 
XXVI. “He says that Sevuga I used to go 
to ‘Tirupati, another famous ‘temple: in 
Southern India dedicated. to the same 
gcd, to hand over the money offerings 
he réceived:in his .kovil&o the deity there: 
and-that or d certair-accasion at^ -Archaka 
in "Bitüpathi.who had'an inspiration told bim 
that thereafter it was tlie /Titupethi goda ^ 


t 
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wish that a temeple should be buitt for him 
in Aiyakudi and that from it the idea of 
building the plaint temple originated. He 
alsa says that Sevuga I died bzf«re the 
plaint temple was built out of subscriptions 
collected by the members of tre family. 
The sare family god that was wor- 
shipped in. the kovil vidu. was in- 
stalled in the new temple. If this is 
true, and there is nothing to con- 
tradjct it, it would seem that the new temple 
was only an enlargement of the original 
institution in the Rovil vidu and, according 
to Mahomed Ismail Arif v. Ahmed Moolla 
Dawood (1), the kovil vidu of Sevuga I, 
should be taken as the originel foundation 
and he as the founder. We think, however, 
it would be safer to take this case as one in 
which there is no direct evidence of who 
` the founder js and what the rules of succes- 
sion to the trusteeship are and wemust, 
therefore, infer them frc m the practice of the 
institution and the conduct cf the parties. 
The earliest document after-Exhibit I (d) 
is Exhibit VII, a deed cf purchase of certain 
lands for the temple jn 1855 by Azunachala 
II, the brother of Sevuga II, from Venkata- 
chella VII. ‘The identity cef the partjes 
appears from the oralevidence. This deed 
shows that by that time Arunachala had 
apparently become the manager of the 
temple but in what right he so became, 
we do not know whether as the seniormost 
.of the second branch or of all the three 
branches put together.. That this purchase 
was from the. funds of the temple appears 
from the extracts from the snam 


from Exhibit XXVIII which shows that the 
lands were purchased for the temple in the 
names of Srinivasa Iyangar and Arunachela 
Chetty, both described as servants of the 
temple. Exhibit XXVIII (a) shows that 
as early as 1849 an endowment was.made 
to the temple by one Sathappa Chetty, 
See paragraph 5init. The lands purchased 
from temple funds for the temple will 
naturally be in the name of the manager or 
hukday ‘and Exhibit VII, therefore, merely 


(x) 35 Ind. Cas. 303.43 C. 1085, 14 A. In Jo TAH 
(£916) T M.W.N. 460; 20 C.W.N. 1118; 20 M. L. T, 
170118 Bom. L.R. 61r 31 M. L. J. 200; 24 C. Lej. 
r98p4 Ll. Wi 269; 9. But. In T; 41:8 L. B.: R. 517] 
43 I. A. 127 (P. C.) ' 5 - 
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shows that Arunachalam Il, had piobably * 
succeeded’ Sevuga II, in the management. ` 
The next documents, the extracts from the 
tnam register, have already been referred to. ` 
The next piece of evidence we have is 
Exhibit K series. Exhibit K is a plaint 
filed by Arunachala II, and in it is joined as 
and plaintiff Sevagu III of the third branch . 
and he is described as #ukdar. -It is dated: 
1866. The suit was ori a mortgage executed - 
to the rst plaintiff, probably on behalf 
of the temple, and itis very' significant that 
in that suit a member of the third branch, ` 
described as a hwkdarin the same manner 
as ‘Arunachala, was added; Exhibit K-2 
is the judgment and in it thé samo description 


"appears. Exhibits K-3, K-4 and K-5 refer 


to another suit of a similar kind of 1870 
where Sevuga III is again th» 2nd plaintiff 
and he'is described in it also as hukdar. 
There is “no reasonable explanation why 


‘Sevuga III of the third branch was added’as 


a party and described as the hikaar if, 
as defendants contend, the hukdarshtp was 
confined to their second branch. ‘These pro- 
ceedings in Court clearly show that Sevuga’ 
III; was recognised as a‘hukdar so early 
as 1866. ERAS e NE 
We have also about this time, in January 
1871, a sale-deed in favour of Arunachala TI, 
Sevuga III, and Ramasami' IV; representa- 
tives of all the three branches, Exhibit M; 
wherein'they are all described a5- hwhdars 
(according to the correct translation of the 
deed) for some lands bought for the temple. 
Again, in Exhibit M Venkatachala VII is 
described as hukdar. > PME qos 
Now it-is argued that Arunachala II'& 
action in joining the other branches should | 
not be given much weight- because in 1874 
in ‘his Will, Exhibit I (d), he repudiated 
their rights and that he tried-also inm the 
same year to bring in the: members of 
Sathappa's branch'as well, who, according 
to both plaintiffs and defendants, have: no 
tights in the pointed out disputes arose 
between- the parties.in 1872 as. Exhibit-G 
indicated. Any action of Arunachala after 
that against the other two branches cannot 
be treated as of much weight or as affecting 
his prévious admissions. In: Exhibit -G 
itself Sevuga III was admitted as a party -to. 
the suit asa kukdar though the 2nd petitioner 
Ramasami -IV ofthe first branch was- not. 
As the Subordinate Judge notices Exhibit 


YU 
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M-ri was not apparently filed in that suit; 
itit has been possibly Ramasami IV may also 
have been added as a party. E 

Now it appears from Exhibit H-2 to H-4 
of 1872 that Sevuga III and Ramasami IV 
tried to resist.the opposition of the second 
branch to their rights to hukdarship in the 
temple ‘by getting the razyats on to their 
side and by collecting the rents due for the 
temple lands; they tried also to exclude the 
second branci from management altogether. 
cas the Subordinate- Judge explains in para- 
graph 19 of his.judgment. : 


At this time in 1874 Arunachala II dicd’- 


and left ‘the Will; Exhibit I (b), already 
referred to. Init he asserted that Sevuga II 
consecrated the plaint teniple ‘and that he 
was the darmakartha of the tiustee and after 


his death his son Ramasami (No. 8) should’. 


be the "darmakartha. We have already’ 
dealt with the value of this document’ as: 


. a piece: of evidence. - After ‘Arunachela’s 


death Ramasami VIIL applied for succession 
certificate in -1875 for outstandings due to 


the temple, vide Exhibit R-x3; Sevuga III ^ 


and Ramasami-IV and Viravan of Sattappá's 
branch were made countor-petitioners and 
though these opposed the. grant. of the 


certificate to the petitioner, the "District. 


Judge held that as Ramasami VIII: was 
admitted to be the heir and personal re- 
"presentative of the deceased while two of the. 
counter-petitioners were divided: cousins 
and the third' a yet more distant dayadi, 
the certificate should go to the petitioner. 
He did not consider the question of hukdar- 
ship of the temple at all as the proceeding 
before him was a summary one.: Im fact, 
the certificate was given: to collect “ debts: 
due to.the estate of said Arunachala Chetty, 
deceased," and.not statedly of the temple, 
Vide Exhibit VI-a.- This order cannot bé 
treated.as of much value’. against the first, 
and third branches as there was no adjudi- 
cation in it even in a summary. way as to 
the rights of -hukdarship, `- qu. A. 

In 1876 Venkatachala VII and Sévukan III, 
describing themselves .as hukdars, brought 


(a suit, Original Suit No. 570 df 1876, on the 
moitgage, Exhibit, M, and. similarly. they: 


and Ramasami IV -brought Second' Civil 
Suit 1892 of 1876- excluding the second 


branch. Under Exhibits M-r2 and Ko ` 


and we also. find Sevugan III-executing- a 
Will, Exhibit N, in the. same year asserting’ 


$5 
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that the temple siterwás bought by: the 
ancestors of his family, he and his elder 
brother: and his son built'the temple and. 
endowed it: He gives the hukdarship to 
his adopted son LaKshamana. Similarly, 
in 1879 Ramasami VIII also executed a `` 
Will, Exhibit I (c). Except as evidence 
of ássertions of right, these Wills are of 
little value in this case. . i 

The disputes wert on between the parties, 
as fully explained by the Subordinate Judge 
in paragraphs 21 to-29 of his judgment, 
itis hardly necessary to repeat what each 
party did in detail again. In the meanwhile, 
we find several properties of considerable | 
value purchased arid endowed to the temple 
by the first and third. branches, Exhibits M-2 
of 1873, and M-3 to M-x1 from 1875 to 1888. 
Suits were brought sometimes by r and 3 
branches alone and sometimes by all the. 
three and sometimes by strangers ‘against 


them. ‘See Exhibit R series as an example 


of the last’ where only r and 3 branches 
were added. In 1886'a criminal complaint. 
was filed by a servant of Srinivasan Chetty, 
the 5th defendant, against the 5th plaintiff, . 
Ramanathan Chetty, and his men and in that 


.case tlic Magistrate found that the posses- , 


sion of the temple properties were with 
Ramanathan. . The disputes culminated in 


-& 1egular suit brought by the rst defendant . 


through his agent," Original Suit No. r4 of' 
rgor, Exhibit XI for rent in which he ` 
asserted Sevakan II was the ‘man who- | 
purchased the temple site and built the 
temple. Soon after, fearing a breach of 


the peace on account of these disputes, 


the Magistrate interferred under the Criminal - 


. Procedure Code to prevent it aud locked up 


the doors of the temple so that, no Pa `’ 
could be done-there. When matters came ' 
to such a.pass, the parties seem to have’ 
come to an amicable arrangement by Ex- 
hibit XII in June xgor at the mediation of | 
the important members of their community. 
Ttis signed by xst plaintiff, and by the father 
of 3rd plaintif of the first branch, by the 
first defendant for himself and as ‘guardian 


-oF Ramagami IX by his agent, Vengusami "' 


Iyengar, and the sth defendant of the second ` 
branch and by the 5th plaintiff and father 
of'6th'plaintiff of the third branch, They are 
ali admitted to-be Awkdars. 
appointed three strangers as tiustees to take 
charge "of" the temple and its propefties' 


nae 
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and carry on the worship till they could 
all unite together and take over the manage- 
ment themselves. The suit, Original Suit 
. No. 14 of 1907, was to be withdiawn and the 
k:y of the temple to be obtained from the 
Magistrate and Ramasanii IX was ta 1efund 
Rs. 2,800 collected by him. This arrang:- 
meat, however, was declared invalid by the 
Courts as it amounted to an alienation of 
tha trusteeship to 3rd parties, Neverthe- 
less, the ackuowledgmeut by the representa- 
tives of all the three branches of the right 
of huhdarshib in the other branches ina 
solema deed loses noue of its force. 
As the transaction fell through, th: 
third branch brought Original Suit No. 58 
oirgir to recover the properties from 


the three stranger trustees, vide 
Exhibit. XVI and in it the m2mb2rs 
of the first and secoid branches were 


m-de parties, The suit was bas:d on 
the existenc» of th: rights of hukdarship 


in all tha branches which was expressly’ 


as3arted and yet ‘the members of th» s»coad 
branch did not care to deny it and allowed: 
th: case to go ex parte. The decree, Ex- 
hibit B, was in favour of all the branches 
joiatly but it was executed and poss:ssion 
obtained by the third branch. 


‘then, in 1914, the partiés again mot to- 
gother and made an arrangement, Exhibit A, 
for the management ofthe temple affairs 
temporarily. The nature of the arrangement 
has “already bcen referred to. Though the 
scheme they adopted was a temporary on: 


till a proper scheme was settled by Gourt,’ 


still Exhibit A is based on an admission as 
to the rights of Aukdarship of all three 
branches. 

We have now referred to all the 
imoortant documents in connection with 
th: magement of this temple. The 
appellants have adduced’ soma oral evidence 
ofthe temple servants and others to show 
thit in spite of all disputes the m2mbers 
of their second branch always continued in 
mviagemeat, The Subordinate Judge hes 

. refused to ace:pt this evidence or attach 
imoortance to it in the face of the 
do?umentary evidence. showing thet each 
praty was trying to assort its rights ever 
Since i871 when the quarrel began ; and we 
agree with him. There is further a series of 
kisi receipts for temple lands all in tte name 
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ofthe sth plaintiff of the third branch, 
Exhibit O series. 

To sum tip the evidence, we have the 
sale-deed for the site of the temple in the 
name of Sevuga II and the temple was 
built on it during his time. Admittedly, 
he acted on behalf of himself end others 
but there is no direct evidence to show 
whether he so acted only for his brancb 


. or for the whole joint family consisting 


of all the three branches. There is no 
evidencethatthe three branches had become 
divided from one another at thet remote 
period. The earliest reference we have 
to any division is in Exhibit VI (b) of 1875. 
‘There is also no definite evidence as to how 
the mcney for the purchase of the site and 
for the building of the temple was found. 
There is some evidence that, prior to the 
building of the plaint temple, Sevuga I, the 
comneon ancestor of all the three branches, 
had a place of worship for the same deity 
as was afterwards installed in the plaint 
temple in a kovil veedu or temple house 
and that the idea of building the new temple 
probably arose with him though he was 
not able to carry it out end itis not unlikely 
that the new temple was treated as an: 
enlargement of the old institution. The 
fact that there is an effigy of Sevuga I in 
the temple while there is none of any 


: other ancestcr of Sevuga II hés some signi- i 


ficance in this connection. 

It is, however, clear on the evidence that 
therights of hukdarship in the first and third 
branches were recognised by Arunachala II 
of the 2nd branch, so long ago as 186^ 
and this state of affairs continued till at 
least 1871, when quarrels began and each 
side tried to oust the other. During that 
peirod we find numerous documents where 
the rights of and 3 bravches were asserted. 
The quarrels were once settled by Exhibit 
XII each branch recognising the right of the 
other branckes but, unfortunately, the ar- 
rangement fell through. Again,asettlement 
was made on a singular footing, Exhibit A, 
and though it was a temporary one it is 
still in force and will continue so till the 
Court frames a scheme. 

Now on all this evidente we are inclined 
to hold that the pleintiffs have established 
their case that they and the defendants 
are all equally entitled to the hukdarship 
of tbe plaint temple either because Sevuga I 
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was accepted as the real founder as the 
Subordinate Judge hes found or because 
Sevugan II was acting on behelf of all 

the three branches of the family. ` 
The learned Vakil for the appellants 
contended that the second alternative was 
not put forward. in the plaint and if it is 
to be allowed to be raised he should have an 
opportunity of meeting that case. The 
plaintiffs merely stated in their plaint 
that their ''forefathers " purchased the 
land and built the temple and consecrated 
it and that subsequently all the descendants 
of Sevugun I were managing the temple 
affairs as hukdars under hereditary right. 


. They did not confine their case to proving 


that Sevugun I bought the site and built 
the temple. In the written statement, 
though it is asserted that Sevugan II bought 


‘the land dnd built the temple, the issue 


framed, viz., the first partof Issue No. x 
is ‘quite general in its terms; 
it is “whether plaintiffs and defendants 
Nos. 7 to- 11 are hereditary 
trustees " no doubt the Subrodinate Judge 
says in his judgment that the question 
turns upoa whether the temple was tounded 
by Sevugan I or II. As he was finding that 
Sevugan I was the founder there was no 
other question for him to consider. Though 
we are not dissenting from his finding we 
have considered tnat the case might be put 
où the alternative ground also, namely, 
that if Sevugan II was to be treated‘as the 
founder he was acting on behalf of not only 
his brothers but all the members of the 
three branches who apperently were then a 
joint family. The case was made in the 
lower Cowit and is not a new cose; for 
Otherwise there would have -been no 
need to adduce the volume of evidence 
that has been odduced regarding the 
conduct and admissions of the parties. 
Itis not suggested by tbe appellants that 


.there ate any new documents or other 


evidence which they could have pro- 
duced but did not meet the alternative 
case. We thinkthe objection is unsubstan- 
tial end we overrule it. 

We agree with the Subordinate Judge 
in his finding that plaintiffs end defendants 
ate all entitled to his -hukdarship of the 
plaint temple. 

The learned Vakil for the ‘appellants 


did not argué any other point before us 
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but the learned Vakil for the plaintiffs 
argued'that the question of tlie right to the 
trusteeship of the plaint temple was res 
judicata between the second and third bran- 
ches by reason ofthe decision in Original Suit 
No.58ofrgrr. Inthe view we have taken 
of the case, it is not necessary to 
decide this question. We have already 
dealt with the question rajsed in the 
memorandum of objections. In the result, 
the appeal and the memorandum of 
objections both fail and are dismissed 
with costs of Ist and 4th plaintiffs 
in the appealand of the defendants No. x 
to 4 in' the memorandum of objections. 
V. N. V. Appeal dismissed, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO, 1786 OF 1922. 
February 3, 1923. 
Present:—Mr. Justice Campbell. 
WAHID BAKHSH AND OTHERS-—PLAIN'- 
i IFFS—APPELLANTS 
| . VEYSUS 
LALITA  PERSHAD--DEFENDANT —RE- 
SPONDENT. i 

Limitation Act (IX of 1908), Sch. I, Arts. 177, 
181-—Civil Procedure Code (Act V of x9o8), 'O. 
XXII, r. 4—Appeal—Death of defendant-— 
Failure to apply within time for substitution— 
Abatement— Failure to object, effect of. 

Where no application is made within the time 
prescribed by law for bringing the legal representa- 
tives of a deceased respondent on the re.ord, the 
appeal abates, and no failure by the persons con- 
cerned to object to action taken on an application 
presented after expiry of the time limited by law 
would alter the fact of abatement. [p. 389, col..2.] 

Article 177 of Sch. Itothe Limitation Act 
has no applicability to an application for bringing 
on record the legal representatives of a deceased 

erson who was not a defendant or respondent 
on the date of his death. .Such an application 
is governed by Art. 182 of Sch. I to the Act, 
[p. 390, col. 1.] : 

Second appeal from the Cecree of the Dis- 
trict Judge, Multan, dated the 17th May 
1922, reversing that of the Munsif, First 
Class, Multan, dated the 28th April 1915. 

Kanwar Dalip Singh, for the Appellents, 

Lala Badri Das, R. B., for the Re- 
spondent, ` ; 
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JUDGMENT.—'his second appeel is the 
outcome of a sujt instituted so long 


ago. -as the 13th August 1912 by 
Wahid Bakhsh and others against 
alta. Parshad. In 1907 Ialta Par- 


shad purchased a plot of one kanal one marla 
field No. 6781 in Taraf Mubarak, a suburb of 
. Multan, and proceeded to build a house. 
Wahid Bakhsh and others based-thejr sujt 
on the allegation that Lalta Parshad had 
encroached to the extent of 16 marlas on 
the adjoining field No. -75x of Taraf 
Ismail of which they asserted themselves 
to be the prcprietors.. They asked for a 
decree for. possession of those 16 marlas 
and for an injunction requiring Lalta Par- 
shad to demolish his structures erected upon 
a portion of the encroachment and restrain- 
ing him from building upon the rest of it. 

Lalta Parshad pleaded that he was not 
in possession of any land which did not be- 
long to him, and issues ‘were framed, 
(1) whether the land in suit belongs to the 
plaintiffs and. has been taken possession of 
unlawfully by the defendant, and (2) whe- 
ther the plaintiffs are entitled to an jnjunc- 
tion. d ] 

The first.Court decreed the claim. Lalta 
Parshad appealed to the District Judge, 
Sheikh Amir Ali, and in that Court the follow- 
ing statement was made on his behalf:— 

“The defendant js: willing that a decree 
may be passed in plaintifts’ favour for pos- 
session of 16 malas more or less, by de- 
molition of the buildings, i$ necessary, 
which may be found in the pcssessjon of 
defendant out of Khasra Ne. 1751 in Taraf 
Ismail. This will be decided by actual 
measurements through o Revenue ‘Officer 
in execution proceedings.” 

The plaintifis-respondents 
the District Judge passed 
accordingly. . 

The Executing Court appointed a Naib 
Tahsildar to take mearsurements who repcrt- 
ed an encroachment by the defendant of 
4or 5 marlas. As the result of a personai 
visit to the spot with twc palweries, each 


and 
decree 


agreed 
a 


of which arrived at a different estimate 


of the measure of the encroachment, the 
Muusif eventually ‘ordered the plajntifis 
to be placed in pessession of 16 marlas. 
The defendant appealed to the District 
Judge (Mr. Coldstream) who also visited 


the scene, found the problem an exceeding- . 


CASES, - ^ {1525 


ly difficult one to unravel, and reduced the 
area to be given to the plaintiffs to 12 
marlas, i AG 

The plaintiffs came to the High Court 
on second appeal and Lelta Parshad Indged 
cross-objections which pointed to an opi: 
niun exppressed by the District Judge that 
the decree of his predecessor was not a de- 
cree at all and urged that this opinion was 
cor:ect and. that the so-called decree should 
be held incapable of execution. A Single 
Judge held that jn the decree there was uo 
adjudicaticn which determined conclusively 
the rightsof the partjes with regerd to 
any of the mattersiu controversy before him, 
that jt was not a decree at all, that jt was 
not based on a compromise within the mean- 
ing of O, XXIII, r. 5, Civil Procedure Code, 
since the so-called agreement between the 
parties did not result in the adjustmert. 
of the suit either in whole or in part, end 
that the agreement should not have been 
recorded. The learned Judge accepted the 
appeal, set aside the whcle proceedings. jn - 
executjon and rejected the plaintifis 2P- 
plicatjon for execution. He -added “the 
effect of this order will be that the order of 
Sheikh Nasir Ali, Munsif, of the 28th 
April 1915 (the original Trial Court) will re- 
main jin force and that the appeal lodged : 
against that order jn the Court ct the Dis- 
trict Judge will be considered still pending 
and must be decided by that Officer." This 
judgment was.upheld on Letters Patent 

. Appeel by a Divisjon Bench. 

A third District Judge (Lala Ganga Ram) 
proceeded to decide the appeal afresh.. 
He declared the pcints for decision to be, 
(1) whether Lalta Parshad had encroached 
upon the land of field No. 1751, and if so. 
to what extent, and (2) whether the plaintiffs 
are owners of the land which is found to. 
heve been encroached upon. 

On the first point he issued a commission 
to the Revenue Assistant andin accordance 
with his report decided that the defend-, 
ant had encroachment on 16 malas 
of fields No. 1751. On the record he held; 
that the plajntibs had failed to prove that. 
they are owners of the land encroached 
upon. The appeal was accepted and the. 
plaintiffs’ suit was dismissed. i 

The plaintiffs have again preferred a se- 
cond appeal to this Court and urge(x) that . 


owing to the death of Mohammad Zaman, T » 
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- bne of the plaintiffs, on 16th October 1918 
. and the failure by the defendant- appellant 
to apply within the time limited by law for 
the.substitution of his legal representative, 
the appeal has abated, and (2) that Lala 


Genga Ram had no’ business to gointo the- 


‘question of the ownership of field No. 1751 


‘and the right of the plaintifis to obtain a’ 


decree against the defendant for any portion 
of it found in his possession, since this had 
mever been contested by the defendant 
and had, moreover, been waived expressly 
“by him in the pleintiff's favour before 
Sheikh Amir Ali. 
^ As regards the point of abatement the 
facts are these: 

Sheikh Amir Ali's decree which has been 
declared to be no decree was passed on 8th 


‘November 1916, The Munsif's order in exe-. 


cution was passed on 4th June 1918. Mr. 
‘Coldstream’s order in appeal. is dated 14th 
‘April 1919. The Single Bench decision 
‘of this Court is dated 4th February 1920, 
and that of the Letters Patent Appeal Bench 
‘13th November 1920. Muhammad Zaman 
was reported by a process:server on 4th 
November 1918 to have died and it is not 
disputed that he. was dead on that date. 
‘QO. XXII, r. 4, Civil Procedure Code, is by 
rule 12 of the same Order not applicable to 
“proceedings in execution of a decree and no 
application was made for bringing Muham- 
mad  Zaman's --legaJ representative on 
the record of those proceedings. In the 
memorandum of second appeal to' this 
‘Court against Mr. 
-was contended, though wrongly, that the 
Court -below had had no jurisdiction to- de- 
cide the case without bringing Muhammad 
Zaman's representative on the record,and 
the Single Judge did not touch-the point. 


In the Letters Patent Appeal judgment 
it was remarked that the fact of Muhammad 
Zaman's death had beén brought to the 
notice of the Court, that the question of 
abatement did not require decision then, 
and that it, could be agitated before the 
Appellate Court in the ordinary course, 


On 2nd.June 1920 between the dates 
of the’ two High Court judgments, and 
well within six months of the Single Bench 
decision, Lalta Prashad applied to the Dis- 
trict Judge under O. XXII, r. 4 for the 
iegal representatives of Muhammad Zaman 


Coldstream’s order it 
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to be made a patty. | No order was passed 
on the application as the record was in the 
High Court. On roth March 1921, aftet : 
the return of the record, Lalta Prashad 
Tepeated the application which was grant- 
ed and the Court ordered notices tó issue 
to Ghulam Yasin and others the representa- . 
tives named. The notices were served and 


‘these persons appeared before the District 
Judge through Counsel, 


who consented 
to the issue of the ‚commission ‘to the 
Revenue, Assistant and does not appear 
at any stage of the appeal to have raised 
the objection of abatement. “The, question 
now for decision is simple, and is whether, `` 
within the time limited. by law, application 
was made under O. XXII, r. 4 (x) for 
the legal representative or representatives 
of Muhammad Zaman to be made a party 
or parties. If no such‘ application was 
made, the appeal abated, and no failure 
by the persons concerned to objectto action . 
taken on application presented after expiry 
of the time limited by law would alter the 
fact of abatement. 

An application was made, as itready 
stated, by Lalta Parshad on the 20th June 
1920. Muhammad Zaman died not later: 
than 4th November 1918 and, according to 
Art. 177 of the Limitation Act, in its form 
previous to Ist January 1021, an application 
for making the legal representative of a 
deceased defendant or Tespondent a party 


‘had to be made within six months of the . 
-date of the death of the deceased defendant , ` 


or respondent. Muhammad’ Zaman, how- 
ever , was not a deceased defendant or res- 
pondent either on the date of his death 
or on any date within six months of that 
occurrence, Itistrue that this Courtordered 
on 4th February ro20 (and the order un- 


'doubtedly is final) that the appeal against 
‘the original decree of the Munsif should be 


considered still pending, but this does not 
alter the hard fact that Muhammad Zaman 
was not a respondent to any appeal when 
he died. I caunot accépt fora moment 
the argument put forward with much con- 
fidence by Mr. Dalip Singh for the plaintiffs- 
appellants that this Court's order, whether 
right of wrong, rendered. abatement an in- 
evitable result of Muhammad Zaman's death. 
If an application had been presented to fhe 
Courts below within six months of Muham- 
mad Zaman’s death for the substitution 


385 
WAHID BAKHSH V; LALAT PERSHAD. 


of his legal representatives as parties in 
his place to the proceedings then in progress, 
. namely, proceedings in execution af a decree, 
the application would not have been one 


` under O. XXII, r. 4 (1) for that rule does’ 
not apply to proceedings in execution of a . 


decree. Art. 177, therefore, does not govern 
the case and the only other Article which 
can apply is Art. 181 
period of three years from the date when the 
right to apply accrues. It is unnecessaty 
to determine whether that date was the date 
of Muhammad Zaman's death or the date 
of the ITigh Court's order setting aside the 
execution proceedings ‘and declaring that 
the appeal was ‘to be’ considered as 
still pending, since the 20th June 1920 
is within 3 years of either date. ` 
"The learned Counsel for the present res- 
pondent and appellant in the Court below, 
Ialta Parshad, has two alternative argu- 
ments which need not now be considered, 
namely, (i) that if the appeal abated, the 
order of the District Judge making the 
representatives of Muhammad Zaman 
parties tead with the facts that abate- 
ment was alleged in both appeals to the 
, High Court, that no further objection was 
made to the District Judge, and that the 
` latter proceeded with the appeal and de- 
cided it must be taken to be an order set- 
ting aside the abatement passed under 
O. XXII r. 9, and (2) that the District 
Judge’s order continuing the appeal with 
these persons as parties was not appealable 
under section 105, Civil Procedure Code. 
The second point urged in appeal that by 
consent of the parties the question did not 
arise before Lala Ganga Ramof the plaintiffs’ 
ownership rightsin the portion of field No. 
175r encroached upon by the defendant is 
also without force. In his original pleadings 
the defendant denied that the plaintiffs 
were owners in TarafIsmail and the ques- 
tion’ was distinctly put in issue whether 
they were owners of the land in suit. In 
bis statement before Sheikh Amir Ali the 
defendant agreed to a decree being passed 
in the plaintiff'sfavour for any portion of 
field No. 1751 that he might be found in 
possession of in execution proceedings but 
that admission was made for a special pur- 
pose to shorten proceedings and avoid fur- 
ther litigation and it cannot be held to be 
binding in the face of the finding by the 
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High Court that the agreement before. 
Sheikh Amir Ali -was not an agreement. 
within the meaning of O. XXIII, r. 3, 
and did not adjust the suit either wholly of . 
in part. : 

Nor does it operate as an estoppel, since 
it is. not shown to have caused the plaintiffs 
to act upon the belief that their ownership 
ofthe whole of field No. 1751 had been 
recognized. ‘The termsof Lala Ganga Ram's 
judgment make it clear that the question 
was argued on its merits before him by 
both sides, and that waiver and estoppel 
were not alleged by the plaintiffs. The 
statement before Sheikh Amir Ali was 
atthe most an admission which could con- 
stitute a fresh piece of evidence coming up 
fot consideration fot. the first time in the 
There is nothing on the | 
record toshowthatitwasformally produced 
and admitted under O. XLI, r. 27, but, 
if it was, it must have been considered, for 
the statement is reproduced in extenso in 
Lala Ganga Ram's judgment. . 

A final plea is taken by the plaintiffs- 
appellants that Lala Ganga Ram has drawn 
wrong inferences from the facts and should 
have presumed that the appellants were 
entitled-to possession because the land is 
recorded , as abadi deh and is, there- 
fore," Shamilat of Taraf Ismail, and 
because the appellants ate owners in 
that Shamelat. It was held, however, on 
a consideration of all the evidence, 
that the appellants were owners only 
of certain portions of field-No. 1751, which 


were acquired by them separately in three 


groups and which, did not include the land 
encroached upon, and that their owner- 
ship Tights were confined to those portions. 
This finding of fact ‘cannot be touched in 
second appeal. 

When the proceedings before Sheikh Amir 


‘Ali had been declared null and void, the 


defendant wes fully entitled to adhere to 
his original position which was that, even if 


-he had encroached upon field No. 1751, the 


plaintiffs could not turn him out withont 


“proving that they hed a better right to the 


land encroached upon than he had. 
The appeal feils, and is dismissed with 
costs. 


Z. EK, Apteal dismissed, 
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PRIVY COUNCIL. 

APPEAL FROM THE CALCUTTA HIGH COURT. . 
April 27, 1923. 
Present-—Viscount Finlay, Lord Dunedin, 
Lord Atkinson, Sir John Edge and Mr. 

Ameer Ali. 4 
SATISH CHANDRA CHATTERJI, SINCE 
DECEASED, NOW REPRESENTED BY BON 
BEHARI CHATTERJI AND OTHERS 
—APPELLANTS 
PRU , versus ` 
KUMAR SATISH KANTHA ROY AND 
OTHERS— RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), O. 
XX VI, v. 1ı— Commission to examine witness- 
Court, duty of —Pleadings— Fraud, allegation of-—~ 
Evidence required. 

Evidence taken on commission should only be 
used when the witness is proved to be too ill to 
give evidence in Court, or is absent, for other suffi- 
cient reason. [p. 393, col. 2.] é 

Charges of fraud ‘and collusion should, be 
proved by those who make them—proved by 
established facts or inferences legitimately 
drawn from those facts taken together as a whole. 
Suspicions and surmises and conjucture are not 
permissible substitutes for those facts or those 
inferences, but that by no means requires that 
every puzzling artifice or contrivance resorted to 
by one accused of fraud must necessarily be 
completey unrevelled and cleared up and made 
plain before a verdict can be properly found 
against him. [p. 394, col. 1.] ded 


Appeal from a decree of the Calcutta 
-High Court, dated the 8th July 1919, and 
published as 53 Ind. Cas., 689, reversing that 
of the Subordinate Judge, Fourth Court of 
the 24-Parganas, dated the 2nd April 1917. 

Messrs. De Gruyther, K. C., and Partkh, 
instructed by Mr.  Dalgado, for the 
Appellants. : 

Messrs. Dunne, K. C. and Wallach, in- 
structed by Messrs. Watkins, and Hunter, 
for the Respondents. ' ' 


: JUDGMENT. 

Lord Atkinson.—This is an appeal 
iom a decree, dated the 8th July 1919, 
ot the High Court of Judicature at Fort 
“William in Bengal, which reversed a decree, 
dated the and Apul 1917, of the Subordinate 
Judge, Fourth Court of the 24-Parganas. 

The main question for decision in the 
appedlis whether or not a sale of a revenue- 
paying estate’ purporting to have been 
carved, out tinder the Bengal Revenue Sales 
Act, -XI 1859, in respect of unpaid 
arrears of revenue, and purchased by the 
appellant, Satish Chandra Chatterji, (now 
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dead), was good and valid, The Subordis 
nate Judge before whom the cas» was tried 
decided ‘this question in the affirmative; 


'the High Court decided it in the negative 


and made the decree hereafter mentioned. ' 
For conventence sake, the several parties 


.to the suit may be thus denoted: the ap- 


pellant by his first name, Satish; the first 


“four respondents by their family name of 


Roy; the fifth respondent by the name of 
Akshoy; the sixth by that of Sitanath; 
and the formal respondent by the-name 
ct Kali Dast. 

"The facts out of which the appeal has 
arisen are somewhat complicated. They 
may be stated as briefly as is needful as 
follows. 'Ihe estate purported to be sold 
was the Towzi: No. 2402. It was entered 
on the Roll of the Collector of the 24-Par- 
ganas as subject to.the payment to the 
Government of ^an annual revenue, of 
Rs. 398-9. It comprised two villages, 
Atpur and Panditnagar. It was held jointly 
by oue Hemada Kantha Roy, the father of 
the formal respondent, and the Roys. The 
estate had never been formally or legally 
partitioned nor the entire revenue apportion- 
ed, but the co-owners arranged - among 
themselves to pay to the Government sepa- 
tately their respective appropriate shaies 
of. the 1evenue. Hemada paid separately 
one-third, and the Roys together two-thirds. 
Hemada had, some years before the sale 
complained of, mortgaged his one undivided 
third ot this zemindart to a certain shebait, 
living in the vicinity, who subsequently as- 


signed this mortgage to the Roys, the mem- 


bers of that family thus becoming owners 
of two undivided thirds of the Towzi and 
moitgagees of the :remaining undivided 
one-third. At the date of the alleged sale 
a.sum of Rs. 3,655 odd was due upon this 
mortgage. Ja the month of January 1915, 
if not for some time earlier, Hemada was 
very ill. In the early days of that month 
he was confined to bed, and died on the 
roth day of it. Hemada for some con- 
siderable time had had in his employment 
as manager of his estate Sitanath, the sixth 
respondent. This manager—-not from want 
of funds, that is not suggested —left unpaid 
the instalment, due in the month of Septem- 
ber 1915, of the revenue payable in res- 
pect of lis employer's share. This instal-. 
ient only amounted to the paltry sum 
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of Rs. 264-8. Tt is charged that Sitanath 


"withheld the payment of this instalment: 


deliberately with the design ot. bringing 
abont a sale by the Government of the whole 
Tow, the revenue never having beea ap- 
portioned, with the result that the mortgage 
held by.the Roys would, if the sale took 
place, be annulled, to their great pecuniary 
: loss. The revenue being thus'in, arrear, 
the Collector, acting under the powers 
conferred upon him by the provisions of the 
Bengal Revenue Sales Act, XI 1859, on 
“the 8th January r9: 5, put up forsale the 
interests of all the joint co-owrers in the 
entire Towzi, and sold it to Satish, who was 
apparently the highest bidder at the auction 
for a sum of Rs. 9,200. The Roys,imme- 
“diately appealed from the order of the Col- 
lector,. declaring Satish the purchaser, 
to the Commissioner. It is said that they 
based their application to have the sale 
set aside on the ground.of fraud as well as 


‘of irregularity in the mode in which: the 


sale was constituted and conducted. No. 


evidence has, however, been given to es- 


' . tablish this, nor have the Board been referred 


to any authority to show that the Commis- 
sioner would have had jurisdiction to in- 
quire into such a charge, and the terms 
‘of the order made by the Commissioner on 
‘the rst June 1915, strongly indicate that 
no question of'froud was raised before him. 
-The crucial part of the order runs as fol- 
lows:— 

It does not appear that there was any 
irregularity in this case which would justify 
me in annulling the sale, under section 25 
‘of Act XI of 1859. It- also appears 
from the Collector's report, No. C 257-6-5, 
dated the 21st May | 1915, that there is no 
ground of hardship or injustice on which 
T could tecommend annulment of the sale 
under,section 26. This appeal is, therefore, 
dismissed. 

l “F. J. MONAHAN, 
“The rst. June 1915." . Commissioner.” 
lt appears to their Lordships to be very 
strange indeed that no réference is made 
to the charge of fraud if it had, in fact, been 
put forward. 

On the 18th "August 1915 the Eoys ac- 
cordingly instituted the suit out of which 
this appeal has arisen. . They made. the 
‘following persons defendaats: Satish, No. 1; 


D 


Akshoy, No. 2; Sitaath No. 3; aud Kali 
Das: No. 4, as a formal defendant. 

The causes of action set forth in the alsi nt 
are substantially the following, that the 
Mouzah Atpur, being situated on the bank 
of the River Hoogly, afforded good sites 
for Jute Mills, thatit was, in its then state, 
worth Rs. 15,000 that it was worth much 
more than Rs. 9,209, that Sitanath, wit? 
the opject of inflicting pacuniary Loss upon 
the plaintiffs and serving his owa pocuniary 
interests, in violation of his duty to his 
employer, entered into a conspiracy with 
Akshoy (an enemy of the plaintiffs with 


‘whom they had been engaged in litigation) 


and Satish to purchase the aforesaid Towzi 
at the auction-sale for the benefit of Sitanath, 
Satish and Akshoy; that with this end in 
view and to effect this purpos» Sitanath 
abstained from depositing with the proper. 
officer th» sum of Rs. 26-4~8; that in further 
pursuance of this conspiracy these three 
co-conspirators caused the notices and pro- 
clamations of the sale proper to be given 
and made in such sales. to be suppressed 
aad false returns to be filed, thereby pre- 
venting the gomasta of the plaintiffs 
and also the general public from knowing 
anything about the wilful withholding of 
the aforesaid instalment of the Government . 


. revente or of the impending sale by auction, 


by reason whereof no local purchasers” 
attended the sale, and the zemindart was 
sold at an uudervalue—Rs. 9,200. The 
relief claimed was : (x) that the sale should 
be set aside as invalid; (2) that if in the 
opinion of the Court the sale was not liable 
to be set aside that a decree might be passed 
ordering the defendant Satish to convey 
to the plaintiffs and to the daughter and 
heiress of Hemada the /alwk sold at the 
auction sale; (3) that an ad interim injunction 
might be granted restraining, the taking 
possession of the taluk by the purchaser 
and for general relief, 

These are serious and damaging charges. 
It appears to their Lordships difficult to 
understand how any “man, even with the 
feeblest feeling of honour or sénse of shame, 
could, 1f he were innocent, abstam from 
filing a defence to such accusations and : 
at the earliest moment availing himself 
of the opportunity of going into Court to 
meet his accusers face to face. Wa, i: 
this plaint Sitauath.did not file any, written 
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statement or give any evidence. Akshoy, 
a man of wealth, as he has admitted to be, 
did not file. any written statement, and he 
and lus two sons only gave evidence when, 
by the wise and peremptory action of the 
High Court, they were forced to do so. 


Satish, on the roth January x916, did, 
four months all but eight days from, the 
filing of the plaint, file a written statement. 
The evidence which he contnved to have 
substituted for testimony in open Court, 
in the presence of his accusers, will be pre- 
sently referred to. 
„traverses all the allegations of fraud con- 
tained in the plaint, denied that he is re- 
lated in any way to Akshoy as therein alleged, 
and alleges that the property purchased by 
him was not worth more than Rs. 9,200 
that he purchased it for his own use and 
benefit without any connection with Akshoy 
or Sitonath. On the rsth January 19160 
issues, eight in number, were settled on 
these pleadings. Of these only four seem 
of importance at this stage. They are:(1) 
Have the plaintiffs any cause of action, 
and does the plaint disclose any cause of 
action .egainst the defendant No. I 
.(i.e., Satish) ? (2) Is the suit, in its present 
form, maintainable ? 
sale brought about by collusion and fraud 
on the part of defendants ? (4) Is the sale 
liable to be set aside as illegal and ultra 
"ires? The trial did not come on till the 
28th February 1917 over thirteen months 
after the issues had been settled. Satish 
was in no hurry to vindicate his character. 
On his behalf three adjournments were 
obtained for the filing of his own -written 
statement. On the 2zst June i916: an 
order, signed I. G. Goswani S. J. was made 
which runs thus:— 

“ I think the défendant should not be 
compelled to attend Court for deposing 
as he has got a big hydrocele from’ which 
watery substance comes, and he is notin a 
position to move to a distance from his 
house. It will be for the Presiding Officer 
of this Court to consider whether it would 
be possible for him to examine the witness 
at his house or to issue a commission for 
his.examination. The learned Pleader for 
the plaintiffs urges strenuously for the exami- 
nation of the witness before the Court in 
the interests of justice. That is the reason 


In this statement he: 


(3) Wasthe revenue: 


why the order is passed in the form given 
above. ” 

On the r2th December 1916 a definite 
order is made directing a commission. Tt 
tuns thus:— . : 

'“I have again heard the Pleadera on 
both sides. The defendant has been suffer- 
ing from an ugly disease. He has got an 
unmanageable secreting tumour, and the 
medical certificate shows that he is unable 
to come to Court to give evidence here. 
There is nothing to controvert the fact. 
I should, therefore, contirm the order of my 
predecessor. On the 5th December 1916 
a Commisstoner is appointed and directed 
to submit his report before the roth Decem- 
ber 1916.” f 

The date of the medical certificate men- 
tioned in this order of the 2nd December 
is not given. No such document is to be 
found in the printed book, but in the list 


-of omitted exhibits at p. XX is to be 


found . this description: ‘‘ Medical cer- 
tificate given Satish Chandra Chatterji, 
dated roth July 1916." The trial 
commenced on the 28th February 
1917, and the Commissioner only sent in 
his report on the 15th February the evi- 
dence having been taken on the 21st and 
27th January, and 4th and 5th February, 
I917, previous. 

The plaintiffs filed a petition objecting 
to the reading of this deposition: The 
objection came on the 23rd March 1917 
when it was read in evidence. Nothing 
could be more unsatisfactory thon this 
mode ^f procedure, The principal defendant 
gives bis evidence before the plaintifis’ case 
hes been opened or the evidence of.their 
witnesses given. ‘The Court which has to 
decide has no opportunity. of judging of the 
veracity of the witness from his conduct 
and demeanour. All the advantage of con- 
fronting a witness accused of a fraud, such 
as Satish is accused cf, with his accusers 
is lost. Evidence taken on commission 
should orly be permitted to be used where 
the witness is proved to be too ill to give 
his evidence in Court oi is absent fo1 otter 
suffici.nt reason. If Satish went to the 
Court he could, and persumably would; have 
been accommodated ‘with @ seat. More- 
over, unless several of the witnesses who 
have been exarrined are utterly mistaken 
Satish at this time was quite able,to drive 
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-abotit and walkfrom his carriageinto houses. alleged joining in ‘it by Satish or the 


The whole procedure in this matter strongly 
suggests that it was his aversion to undergo 
.the ordear of an examination in open Court, 
in the presence of those who knew him, 
‘rather than ill-health, which kept him from 
the witness-box. 


‘Charges of fraud.and collusion like those 
contained in the plaint in this case must, 
no doubt, be proved by those who meke 
them—proved by established facts or in- 
ferences legitimately drawn from those facts 
taken tcgether as a. whole. Suspicions and 
surmises and conjuncture are nct permissible 
substitutes fcr those facts or those inferences 
but that by no means requires that every 
-puzzling artifice or contrivance restored 
ta by one accused of fraud must necessarily 
be completely unravelled and cleared up 
and made plain before a verdict can be 
properly found against him. If this were 
not so, many a clever and dexterous knave 
would escape. Turning to the evidence 
given before the Subordinate Judge, the 
first witness of tae plaintiffs, Satinda Chand- 
ra Bose, does not give any evidence of im- 
-portance. The same may be said of the 
‘second witness, Kalibar Mitter, save that 
he gives a description cf Sitenetb and Ak- 
shoy, mentions their respective residences 
„and says thet the market-value of the 
prcperty sold was Rs. 50,000 to Es. 60,000. 
‘The fifth witness," Hriday Nath Ghose, 
- only gives evidence as to the service of the 
notices and' proclamations ofthe sale. The 
sixth witness, Uguudra Nath Sarkar, r erely 
tells whet Panchanan Mitter told him. 
(Why he was allowed to give this evidence 
‘is strange). He says that after the auction 
'Pánchanan Mitter told him that Sitanath 
fraudulently caused the sale to be held by 
not paying the arrears of tevenue; that 
-Aksboy, Sitanath and Satish jointly pur- 
ichased the-taluk, - He said Panchanan did 
nct tell him the shares which they. bought, 
but gave the dates of the purchase and the 
price. Tbe witness ‘said he did not inquire 
who ‘supplied the purchase-money, and that 
Panchanan did not give him any information 
on the subject.’ The eighth and ninth 
witnesses examined for the plaintiffs. only 
dedlt with the service of the notices of sale, 
The tenth gives no evidence touching the 
formation of the alleged conspiracy, nor the 


" 


occurrences at the sale. 

The eleventh witness, Rejendre, the twelfth 
‘Ashutosh, end the Maharaja Sir Pradyot 
:Kumer Tagore only deal with the admiss- 
icn of Satish made after the sale; and Sarat 
Chandra Roy, the thirteenth witness, only’ 
-with the absence of notices and proclamations 
of the sale. It is obvious, therefore, from 
this analysis of the evidence af the witnesses, 
other than Panchanen Mitter and Pray 
Nath Ghese, that it aflords no proof what- 
‘ever cf the formaticn of any conspiracy 
between Sitanath and Akshoy touchirg 
any subject. But both the Subordinate 
Judge and the High Court have found that 
there was a collusive arrangement between 
Akshoy and Sitanath to injure the pleintiffs 
and that im order to efect this end they 
agreed that Akshoy shoulc bidatthe sale by 
auction of the aforesaid Towzi in his own 
name, and that, if declared the purchaser, 
he (Akshoy) would convey 2 half-shaie of the 
property purchased in fevcur of Hemade, 
that Akshoy did bid at the sale, that he was 
outbidden by Satish, and that the nefarious 
plan hatched by these two defendants thus 
failed. The High Court in reference to the 
same matter said, ‘‘that it was indisputable 


that the default in the payment of the ins- 


talment of Hemada’s share of the Govern- 
ment revenue with the object of injuring 
the pleintifi was, as the Subordinate Judge 
has found, deliberately madé by Sitaneth 
and that this step was taken in collusion 
with Akshoy, who it was agreed should 
purchase the zemindar at the auction free 
from encumbrances." The High Court pro- 
ceeded: ‘‘ There is some discrepancy as to 
the' exact proportions in which the spoil 
was to be divided amongst the conspirators, 
but the details of the proposed distribution 
are not very material for present purposes;" 
they (the Court) need only observe that 
the story seems very plausible; that the 
third defendant Sitanath looked forward 
to a share for himself and another for his 
master; that the complicity of the second 
defendant, Akshoy, in what the Subordi- 
nate Judge described as a nefarious plan, 
was proved beyond cballengivg. Thus there 
are, in effect, two concurrent findings of 
these two Courts upon an issue of fact, 
namely, the formation of the corrupt and 
fraudulent conspiracy- between Sitanath and 
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Akshoy cf the character and with the aims 
described. But the only ‘evidence given 
on. behalf of the plaintiffs to sustain these 
concurrent findings is that of the two wit- 
nesses pessed over in the above anelysis, 
namely, Panchanan Mitter and Prya Neth 
Ghose. Neither. the Subordinate Judge nor 
the High. Court had any other evidence 
upon which either could have-found as they 
have.found, and it is quite obvious tbat 
they could not have based the conclusion 
at which taey have arrived on the evidence 
of these witnesses unless they believed 
that quoad the matters on which they so 
found, thes: witnesses were truthful and 
reliable. Panchanan, however, in his evi- 
dence goes beyond these matters. He brings 


Satishinto touch with the alleged conspiracy, ' 


proves that he entered into it, and deliberately 
assisted the other conspirators in the carry- 
ing out of the objects of thcir .conspiracy. 
His evidence may be divided into two parts. 
"The first deals with what occurred up to 
the time they left Akshoy's house on the 
evening of the 7th January, and the second 
with what.occurred from that time till after 
' the sale. The High Court accepted both 
parts of Panchanan’s evidence. .The Sub-- 
ordinate Judge accepted the first part of it, 
but, for reasons which will be shown to be 
quite inadequate, rejected the second part 
of it. As itis this second part. which 
implicates the appellant, Satish, it is neces- 
sary to deal with all Panchanan's evidence 
at length. ` 
Panchanan Mitter was examined on the 
and and 3rd March 1917; he deposed that 
he was 38 years of age, was, and for two 
` years had been, clerk to a Jessore Pleader 
named Babu Nibaran Chandra Bose (who 
‘happens to be the Pleader of the plaintiffs) 
and was for I4 or I5 years previously the 
suddar ot Hemeda, deceased; that he re- 
‘mained in the latter's'service up to his death; 
that Sitanath was Hemada's manage: up to 
that time, that he, the witness, used to write 
out and sand the revenue payable by Hamada 
by money-order. to the Collector; that Sita- 
nath calculated the dues on the land; 
that Heniada had one-third of the Atpur 
Panditriager Estate; that the plaintiffs had 
the remaining two-thirds; that there was ill- 
feeling between Hemada and th. plaintiffs, 
as they had meny law suits between them; 


that before Hemada’s death his taluk was 


.Sold by auction by arrears of revenue: that 


Sitenath, the manager, caused’ it to be sold 
by refraining from paying the instalment 
of the revenue which fell due in respect 
pi the September revenue for rorq, and 


' deliberately withheld it; that Hemada had 


mortgaged his interest in his share to the 


.Shebait of Dashmahab:dya for Rs. 2,000; 


that this mortgage was purchased by and 
assigned to the plaintiffs; that on inquiry 


‘from Sitanath the latter told him that he 


would take steps to suppress the publication 


‘of the necessary ptocesses (t.¢.,), presumably, 


notices and proclamations) in the Mufassil 


“preparatory to the sale; that Sttanath and 


he were present at the Atpur Collector’s 
at the time of the salc; that Prya Nath 
was the Karjyakarak of Akshoy; that Sita- 
nath told the witness he had relations with 
Prya Nath (1.¢.,), presumably, was related- to 


"Prya Nath); that Sitanath came from Jessore 


to Calcutta four or five days before the 
auction-sale; that some two days before 


‘the sale he, the witness, came to Calcutta, 


met Sitanath there end stayed with him at 
the Sealdah Hotel; that Hemada wes then 


‘in Calcutta on his death-bed; that Sitanath 
‘told the witness that his, Sitanath's son-in- 


law would not give security for bidding at 
the sale, so that the two must go to Akshoy 
for the perchas2-mouey; that the day before 
the sale the two went, between gand ro A.M., 
to Akshoy’s house, 112, Amherst Street, 
Caleutta, Lut found he was away, trom 


home at Puri; that they met Prya Nath 


aud Akshoy’s two sons. ‘Taradas Babu 
and Shyamadas Babu; that it was not then 
settled who was to bid at the auction-sale, 
but that it was arranged to telegraph 
to Akshoy in Puri to ascertain his views; 
that a telegram was accoidingly sont and 
a reply received that was as follows:-~ 


"To . 
© AKsHOY KUMAR CHATTERJI, 
Sagarika, Puri. 


“Kumars Satish Khiroda Hemada are ' 
Joint proprtetors of Towzi No. 2402 mahal 
Atpur 24-Parganas on Ganges near Kidder- 
pore. Hemada did not pay revenue and will 
causa the sixteen annas mahalto be sold to- 


.morrow. Hemada represents total income es 


Rs. 1,200 and requests us to buy the same 
in auction witlin ten thousand rupees and 
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sell half to him; going out to ascertain facts. 

' Wire permission. 

B “Parapas’. CHATTERJI.” 

“ r2, Amherst Street, Calcutta 

* May bid less or more amount if income 

is as you represent. 

; * AESHOY." 

“The telegram was received at 13-30 and 
the reply received at 16-40. 

The witness then stated that Sitanath 


„and he returned to Akshoy's house in the 
afternoon ; that Sitanath suggested that the 


property should be purchased benam; that 


one-half of it should remain with Akshoy 
and the other half be transferred to Hemada 
(the dying man) in benamt of Sitanath by a 
Robala without any condition; that the 
whole purchase-money should b» paid on. 
behalt of Akshoy, that Akshoy had s2veral 
„holdings under the plaintiffs and that there 
were several litigations between them and 
chim, and that, therefore, the property. should 
be purchased benami of Sitanath. The witness 
further stated that Sitanath, Prya Nath, 
Shyamadas and he himselt went then to 
,Satish's house. He.corrects this in his cross- 
examination. In this statement the wit- 
-ness is in errot, and says that Prva Nath 
-only went half-way and then descended 
from the carriage and went to do som» other 
business. The witness states that when they 
went to Satish's house the latter’ was in- 
formed that, under the cireumstauc:s mn- 
tioned, which were stated to him, tha prop- 
erty should b» purchas:d im. his benami; 
that Satish replied that a share should be 
given to him; that Sitanath agreed to this, 
and that it was s.ttled that Sitanath, Satish 
and Akshoy should each gat a third share; 
that the property should be bid at the sale 
up to Rs. x2,000, and that Sitanath said 
that the price offered should at least be 
Rs. 9,000; that iw that state of things Sita- 
nath, Panchanan and Shyamadas started for 
Satish's hous:.to interview him; that Prya 
Nath accompanied them—not, however, 
with any intention of going to see Satish— 
.hali-way, then descended from the vehicle 
they were in and went off on some business 
of usown. Though Prya Nath corroborates 
Panchanan substantially ‘in the latter’s 
description of what occurred up to his separa- 
tion from the three persous named en rounte 
tu. Satish’s huose, there are some trifling 
. but immaterial discrepancies between these 


stories, but they are discrepencies ‘of the 
charecter that strengthen rather than weaken 
the evidence of witnesses, since the diversity 


-repels the idee of concocted uniformity. 


.But Panchanan is corroborated and nis 
evicence strengthened in other ways in 
addition. He is ccrroborated by the tele- 


.gram already referred to with the reply to 


it. He is corroborated by the silence of 


‘Sitanath, by the silence of Akshoy's two 
'sous, Taradas and Shyamadas, until they 


were, by the insistence of tbe High 
Court, furced into the witness chair. 
All the three were accused of, be- 
ing involve, in the deliberate com- 
mission of a base and contemptible 
fraud. The elder of the twois a legal practi- 
tioner, the younger an engineer and con- 
tractor, educated at the Government In 
dustrial College; presumably each an in 
telligentman. ‘Theirsilence might have been 
wise if they were guilty and ashamed of 
what they had done, apprehensive of dis- 
grace and punishment. It wasidiotic and 
cowardly if they were innocent. When 
Snyamadas does appear he commences by 
sweating what 1s absolutely incredible, 
namely, that he did not know in connection 
with what suithe wassummoned ao ə witness. 
He made uo allusion to the alleged meeting 
at his father's house; never denied it bad 
tiken plece there, or the making of the 
arrangement there deposed to by Panchanan 
and Prya Nath. l 

He denied, no doubt, that he visited 
Satish’s house the night before the sale. 
He is asked if he. knows Satish, and his 
reply is rather peculiar. He answers “No; 
I never had any convection with him be- 
fore,” but that statement is followed by 
two others which are also incredible.- He 
says he did not know he had a rival bidder 
at the sale and did not ask who the other 
bidder wes, but he pretends to tell all this 
rival bidder did, though he never asked his 
name, 

Well, Taradas, when produced, begins 
by refusing to admit that he sent a telegram, 
the copy of which is produced to him.- He 
Says he has no cause of doubt or any 
cause of belief he. did. He dces not 
deny that Sitanath was at his father’s house 
before he sent the telegram or that both 
-were present there later in the evening. 
He says that Prya. Nath Ghose was. not 
there, that the Chandra Raja estate officer, 
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1.e., Sitanath, was there, that he asked them 
to sell half of the property, but nothing was 
settled about the price; that he, Sitanath, 
asked the witness, Taradas, to send a tele- 
gram like that pioduced; that no arrange- 
ment’ was made as to the purchase-money 
to be paid to his father for the sale of the half 
share; thet this officer stated to him what 
the income was and he stated that in the 
telegram. He says he does not know Satish. 
He was then asked if, to bis knowledge, his 
father was served, as defendant in this 
suit, with a copy of the writ. His reply is 
that his gomasia told him tnat a summons 
had been left with him with a copy of the 
Bn He is then asked if he meant to 
uggest thet this gomasta did not show it 
6 him within a 1reesenable time. is reply 
was ‘he does ‘not understend reasonable 
time, not that very day nor the next day, 
he might have shown it months or days 
after. He is asked if the signature on the 
summons is in his fether's handwriting, and 
he replied it looks like it but is in pencil; 
and is not exactly like his; some portion of 
it is written in the hand ‘of a lady which 
he never writes. 
' Heis then asked if it is inaccurate to say 
he got a copy of the summons. And his 
reply is:-— 
“Tt may have ae served on him (i.e. v 
his father) but I got this (7.e., the summons) 


some time later, and I thought I ought not: 


to take any steps. I did not consult my 
father rega:ding it. I might have said to 
him ‘ you have been made a party.’ Idonot 
remember whether I said anything or not. 
I might or I might nct have said anything. 
I refer only important matters to him. 
I aid not consider this matter to be import- 
ant, because we had no connection with 
this property. I. thought we should dc 
nothing." : 
He is then ósked, did he think it was 
impottant that his father should be charged 
with fraud and that he should be defended, 
and his reply was, "I did not think so at 
that tiime.” He is then asked, '' You 


thought that connection with the property' 


was allimprotant?'" and his reply is, 
“ Ves, Ido not remember any charge of 
fraud.” 

Taradas added that he did not know 
Satish. He is' asked what instructions 
he gave his brother, See about the 


auction-purchase, His answer is, “ Pro- 
bably I gave him the same instructions 
I received from my father." Then he was 
asked, ‘‘ Was your instruction merely read- 
ing out the telegram you receivec from 
your father?" His answer is, “ No; T gave 
him more instructions," Then he is asked 
what was it. And he teplied, “Ido mot 
remember, he might not understand tlie 
telegram fully. I might have told him 
to go and bid up te Rs. 12,000? Then 
he is asked, ‘‘ mow much money did you 
send with your brother Shyamadas?" His 
reply was, “I do not remember; it might 
he one-fourth of the amount." Then the’ 
question is put to him, “That is one-fourth 
of Rs. 12,000, equals Rs. 3,000." He is 
then asked when his brother came ‘back 
from the sale, “Did you put ıt to him that- 
if somebody bid higher than your brother 
why he did not ask permission to Lid still 
higher ?" and his answer was, “I do not 


.remember whether I asked him.” 


It appears to their Lordships strange 
that any legal practitioner could suppose 
that clumsy, stupid and transparent prevari- 
cation such as this witness indulged in 
could impose upon any legal Tribunal worthy- 
of the name, much less upon one of the 
ability and distinction of the High Court 
of Calcutta. In their Lordships’ view this 
mar's testimony is utterly unreliable, and 
the evidence of Panchanan is quite un- 
shaken by it. The Subordinate Judge, 
however, held that ths latter witnesse’s 
evidence is rendered unreliable by ‘another 
particular matter. Itis this. On ‘his direct 
evidence this witness Panchanan undoubted- 
ly swore that Prya Nath accompanied 
the rest of the party to Satish’s house on 
the evening before the sale. On cross- 
examination he corrected that, and stated 
that Prya Nath only came with the others 
half the distance, then descended from the 
vehicle in which they were and went away 
on other business. On the face of it, this 
correction looks quite innocent, the mistake 


. being one which a manu might well make 


at night under the circumstances deposed 
to, but the learned Subordinate Judge, 
though Panchanan was not asked a single 
question touching the alteration in his evi- 
dence, considered thatit showed a dishonest 
attempt on the witness’s part to alter his evi+ _ 
dence, so as to reconcile it with Prya Nath’s, 


jos 


and, therefore, deprived' him of all credit. 
In their Lordships’ view that he is not a 
reasonable construction of the incident, 
and they concur with the High Court'in 
thinking that Panchanan’s evidence is not 
shaken by it and that he is, notwithstanding 
it, worthy of credit on this as on the ante- 
cedent parts of his testimony. 

In the second part of his evidence Pan- 
chanan says that he himself, Prya Nath, 
Satish, Shyamadas and a durwan of Akshoy 
attended the sale; that a bid was made 
in the name of Satish, that Rs. 2,309 were 
deposited in Court that day; that the money 
was with Prya Nath, who paid it to Shyama- 
das, and Satish deposited it with the Col- 
lector. He said that Hemada owed some 
money to Sitanath and that if the property 
was transferred to Sitananth by Akshoy, 
the money due to him would be realised; , 
that this was the second object of causing 
the property to be sold. Shyamadas, he 
said, paid the purchase-money to Satish 
in notes and gold. He does not remember 
to whom Satish paid it. Shyamadas bid 
on behalf of Akshoy; that Satish and Shya- 
madas stood there side by side. He was 
not present when the chalan for the money 
was written. He does not remember whe- 
ther Satish said to the Collector, “I have 
not now with me more than Rs. 1,007 
and may I be given time for the balance?” 
That he came downstairs as soon as the" 
sale was over, and waited there for 
half an hour; that one-fourth of the purchase- 
money was deposited with the Collector; 
that it was settled that Satish should pay 
half the purchase-money in order that he 
might get a one-third share. of the property; 
that according to the arrangement made 
Akshoy was to advance the whole of the pur- 
chase-money in the first instance, and Satish 
was to pay him back half of it when it was 
settled. Itis obvious that the ultimate pectt- 
mary benefit to. Satish under this arrange- 
ment would be the same as if he advanced 
the.entire amount of the purchase-money in 
the first instance and Akshoy paid back half, ' 
his latter mode of procedure would, doubt- 
less, look to the officials more as if Satish 
was the real purchaser than the other, 
aud in either case Satish could say with 
equal. truth, .as is sworn he did say to the 
Maharaja, that he had co-sharers in the 
property, and that Akshoy was oue oi them, 
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The mere fact that Satish found in the first 
instance the money to pay the purchase- 
money is not at all, therefore, such a crucial ` 
fact as Mr. DeGruyther conténded it was. 
Akshoy could, doubtless, re-pay him half 
the money at any time. The witness then 
explained and. excused’ with fair success, 
their Lordships think, the part he had taken 
in the business. ' 


Some unfavourable comment was made 
upon this witness's evidence owing’ to the 
fact that he did not enumerate the particular 
sums which, together, made up the stm’ 
(Rs. 2,300) deposited, but treatedit as having 
been deposited in one sum, That, no doubt, 
is so, bat if that be a discrediting incident, 
he shares the discredit with Satish himself, 


. who in his cross-examination said:— 


“Oa th: day of th: sale, having put 
in notes to th: amount of Rs. 2,509 into 


‘the Collectorate, I took a refund of Rs. 200 


and thus deposited Rs: 2,300 only; this 


: sum of Rs. 2,500 was in notes of the valus 


of Rs. 1,000 and Rs. 509 only. I borrowed 
thos: notes from the house of Tarak, my 
cousin," No mention whatever is made of 
the Rs. 1,000 it'is now alleged he brought 
with him to the sale, and he represented 
that the borrowing of the Rs. 2,500 was 
one transaction. Tarak Nath Banerji, the- 
money-lender, says precisely the same. He 
said ‘some two or two aud a half years ago, 
iu January he borrowed from me Rs. 2,500 in 
two hand-notes, one hand-note for Rs. 1,000, 
the other for Rs. 2,500. The amount 
of the tirst remains dite, the other was paid. 
Satish owcs money to me, my mother and 
my sisters also. “I have no accounts of my 
loan transactions. -I did not enter the 
payment of Rs. 2,500 to Satish Babu as 
debts.” Í 

Prya Nath’s evidence as to what occurred 
at the sale is not so full as Panchauan's, 
but itis quite consistent with thelatter's. 
He mentions two important matters. He 
says that it was thought that the relation- 
ship with Satish would not be easily as- 
certained, and so he was chosen to be a 
fit person to bid at the sale and purchase 
the property. (It is not very clear what 
this means.) He also said that he went to 
Kulna. three days after the sale and saw 
the entry of the, pürchase-money ih tha 
rokar alter coming back. 
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Now, who and what was Satish ? He was. 


a fecble invalid, afflicted with painful 
and unpleasant disease. Up to seven or 
eight mouths before he was given to drink, 
and'since then, by way of 1eformation, had 
become an opium-eater. "That is the des- 
cription he gave of himself. He was asked 
at the end of his cross-examination if he was 
addicted to intoxicants. His reply was 

“Ves, formerly. I gave up the habit 
seven or eight months ago." (He was 
speaking on the Irth February-1917.) “I 
have drunk wine up to the value of Rs. 13-8 
per bottle. Inever drank anything costlier 
than that; the price of the same bottle to- 
day is Rs. 30 to Rs. 32. I have poured 
out to the goddess of drink Rs. 50,000 or 
Rs. 60,000. I cat opium twice a day now. 
As I have got the reheumatism, one Zola 
of opium lasts me I4 or 15 days, eating 
twice a day." 

For the last twenty-three years, he said 
he had been purchasing faluks at revenue 
sales, certificate sales and Civil Court sales. 
He said he did not know Sitanath or Akshoy 
and never had any conversation with either 
‘of them. His debts, he said at the time 
he was examined, amounted to Rs..18,000 or 
Rs. 19,000. Before buying this property, 
he said, he did not ascertain even where 
the property was sttuated’ or make any 

` inquiries aboutit. After the institution of 
the suit he made no inquiry as to the extent 
of Hemada’s share in the property or as 
to whether he had an officer called Sitanath, 
or as to the truth of the charges made against, 
hun or whether any officer of Hemada’s 
fraudulently or otherwise, caused tha zemin- 


dari to be sold by auction by withholding . 


tha revenue. Nor did he make any inquiry 
as to who Akshoy was, On saeing th» bid 
Sheet two or three hours atter the sale, 
for the first tim», he never knew Akshoy's 
nam, Ha said hə never mad» up his mind 
to purchas» th» property till after he had 
seenth:bidshzet. HH: did not know Taradas 
not Kaledas, sons of Akshoy; that b: never 

ent to Akshoy’s hous: up to the day 
hs soka, 4th February, 1917, aal niver 
inquired what az: th: quiatitiss of Ia &zr3j 
lands or mal lends in th: iluh. Thsexzis: 
he made for ths amazing indifereat: aii 
ignorance was that h: did ust swal his 
officars there to mak: inquiries toushing 
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case once “and if he sent them to inquire 
there might be another críminal case, which 
would cost money. He then added:— 
“Therefore, I am waiting till the case 
is over. Iam notin very affluent circum- 
stances, you, yourself, see. I have pur- 
chased property by borrowing money. How 
can I then say I am in affluent circum- 
stances ?” 


‘The plaint was filed on the 18th August 
1915; Satish was examined on the zīst, 
27th and 28th January 1917, It ssems to 
their Lordships quite incredible that for one 
year and four months he woüld have 'ab- 
stained from making any iuquiries touching 


a property which he, an embarrassed man,’ 


alleged he bought, or have ignored so com- 
pletely the charges made against him, His 
conduct as to the property might rot be 
unnatural if he was merely a sham bidder 
put forward by Akshoy, but it cettainly 
is inexplicable 1f he was the real purchas- 
et, 

Akshoy was examined on the 7th May 
1919, he states that his income is about 
Rs. 30,000 to Rs. 40,000 par annum, that he 
had houses in Calcutta aud elsewhere, and 
about a lakh of rupaes in Government Pro- 
missory-Notes, most of it made by his own 
enterprise and speculation ; that he had kaown 


the Chandra Rajas (1.e., the plaintiffs) since: 


he was at school; that thay. wer» th» land- 
lords of his family at Khulna; that there were 
lots of law suits between his family and the 
Rajas, about a portion of their propatty, 
which ended abotit a year previous, i.e, in 
I9I7. He said he heard before he got the 
summons to give evidence thaf a suit was 
going on with th» Chandra Raja about 
properties sold for arrears of Government 
revenus; that somebody had purchased 16; 
that the suit was going on iu the Alipur 
Court; that this was all he knew. H- did not 
know who the purchas»r was; that he was not 
aware h» was a defendant in tha suit to sat 
aside th» purchas: till th: day b»fore yaster- 
day (i.e, till the 7th May r91r7), whan he 
heard; that he first hsard of th» institution 
of the suit to st aside the sal: from Satish’s 
-gomasta, He had no information about the 
"property he bid for exept his son’s telegram, 
After th» sale h? had 


“We was asked whether 


som: information, | 
on teceipt ot ' 


these matters bacauss there was a criminal, » the telegram from his son he thought: 


260 


it. a bona fide, 
,&uswered :— '. 
o “T never thought whether it was reason- 


honest proposition, and he 


: . able or not, or whether it was proper or not 


for me to bid at the sale ; as the property 
was going to be sold by auction. I thought 
as a business matter I could enter it. Whe- 
ther it was right or wrong I did not think 
at the time, because the ieventue was not 
paid and the property was going to'be sold. 
The only thing was that I had to sell half 
to him.” | 

: He was then asked did he 


“ of course, I bought the tenants’ holdings. 


buy any other: 
property in auction-sale, and he answered 


When ‘they failed to pay the tent they. 


{presumably 


the holdings) were ‘sold by 
auction." ; . ` 


ah 


He admitted he had a talk with the 
gomasta of Satish soon after the litigation 
was instituted; that the gomasta told him 
they‘were going to apply to set aside the 
sale. This man did not tell the witness 


at that time that he was:.a defendant in ` 


the suit; “that betwecn Satish and our- 
selves (ie, Akshoy and his people) a suit 


.. was. pending, and he used to come from: 


time 1o time im reference to, this matter, 
but he never told me I was a defendant ım 
this suit, though I had, occastonal talks 
with him." He seid his sons told him that 
they had not purchased at the auction; 
that they wrote about it; that they did not 
tell him who it was who purchased it; that 
since then he had come to know thet Satish 
purchased it. At that time .he did 
not care to know the name. His sons 


might have mentioned the name of Satish .. 


the first time or afterwards. He denies 
that heis helping Satish to buy the propérty. 
This witness appears, to. their Lordships to 
‘be quite unreliable. He was a defendant 
in the suit out of which this appeal arises. 


- He was charged. with fraud., Service of. the, 


'plaint must have beer effected, upon him, 
‘and yet, he says, he was never told the 
nature, of the suit. That appears.to their 
Lordships to, be. quite incredible. They. 
think, judging ` from all the probabilities, 
he must have been told of these things; 
“put being resolved not to play the part 
of an innocent man and come baldly into 
Court and defend himself, he thought’ it 
wiser to lie low aud, remain, silent, and is 
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now professing this ‘ignorance to excuse 
his conduct. . 


Mr. Dunne, in his argument on behalf of. 


the .respondents, criticised in detail the evi-- 


dence of the appellants’ as to the persons 
from whom and the mode by which he found 
the 
purchased. Damaging as that criticism was, 


their Lordships prefer to rest their conclu-. 


sions in the main on the somewhat broader 


aspects ot the case, including the relative’ 


positions of the two most interested men, 


Satish and Akshoy. The latter, a very- 


wealthv man, so anxious to acquire, though 
he should have to part with half of it, yet 
trustiug to the information contained im 


the. telegram. which. Sttanath must have 


supplied. Himself a tenant ot the Roys, 
yet ready to join in their undoing by forward= 
ing this auction-sale provided only this could 


be eHected without his.co-operation being. 


disclosed. And on the other side one has a 


diseased, intemperate . and crippled man, 


accustomed to attend revenue and other 
sales by auction, but apparently -at this 


time without an anna oí hs own „available . 


to pay tor anything he might buy, obliged 
in this case to borrow every rupee ot the 
purchase-money (Rs. 9,200), iu some iu- 
stances at high: rates of interest; and further 
obliged, according to his own story, to pledge 


to a relative the anticipated compensation ` ; 
which he might receive for.the compulsory `: ` 


purchase-money of the property he ~ 


fas 


purchase of some of his property in order. 


to: reise Rs. 8,509. 
to procure the service of,a tool to buy for. 
him this property at this auction, giving 
him, however, an interest in the property 
bought as:a reward, and with the help of 
Shyamadas giving to a sham: competition 
at the auction the appearance of teality, he 


If Akshoy had desired . 


could scarcely have found..a person more . 


qualified to fill the role- than Satish. The 


question is, did he fili that role or a role some- ` 


thing like it, or did he buy this property 


entirely for himself,‘tor his own use and:hene- .. 


fit. There is available evidence which, .in 


their Lordships’ view, is much more consistent. 


with his having filled the first-of these roles 
than the second. Itis the following: Rajin- 


dra Nath Banerji, -the Nalb on the estate. | 


‘of the Maharaja. Pradyot Tagore named 


Mulajore, who savs that this estate lies . ' 


to th: south of the Roys’ estate of Atpur; 


ve 


AM | 


D 


that he knows the district well, including .^ 
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the “taluk in dispute; ‘that-ia rgr$ Sátisli 
chad purchased it at an auction-sale, that 
his employer, ‘the Maharaja, was ‘anxious 
to purchase it; that he, thé witness, went 


` 1o Satish’s house to propose to buy it on 
"behalf of his:master;-that he met Satish 


"and had -a talk” with, him on the subject; 
‘that Satish said'that he was not in-à position 
to say-whethér he could sell the taluk: that 


: he; the witness, then brought Satish to the 


ek. 


"Maharaja's'house in Calcutta; that Satish 


there gave no final answer but said-that hé 
would have to consult one or.two persons 


` who had an interest in the property.purchas- 


cd. He didnot mention the names; that he, 
the ‘witness, pressed; him very much in the 


matter; that-Statish then took. him to the 


. house’ of another person named Chatteiji; 


that. Satish entered the house, remained 
there -for some time while ‘the witness Te- 
mained outside ‘in the carriage; that after 


dn interval Satish teturned and said he could. 


' not, sell-the property; that Chatterji was 


unwilling to-patt with it. 


of Akshoy-is Akshoy Kumar Chatterji) 


The Maharaja Sir Prodyot Kumar Tagore 
was examined on commission, He says 


he knows the villages of Atpur and Mula- 


pote; .that he isa zemindar; that after the 
auction he heard of thé sale; that had he 


^ known before 1t took plac? thatit was about 


' to 


take place he would have attempted 
to purchase it. He heard from his amlas 
that the value of the, property. was from 
Rs. 25,000 to Rs. 30,000. He heard the 
name of the’ person. who purchased the 
property at the auction. He tried to pur- 
chase it from him and ‘sent word of that 
to Satish by Rajindra, the officer cf this 
debutiar cstate. After that interview, Satish 
had a talk. with witness at his, the wit- 
ness’s, own house. “The witness was: asked 
“what did he sd¥ to their, propssal” and 
he. replied: Satish said: he “hada partner 
named :Akshoy, and other partners “too, 
and’ that he was unable. to say anything 
without consulting them; that -conversation 
took ‘place in' August or the beginning. of 


September'19r5, as well asthe could recollect, - 


The ‘negotiations progressed “no - further; 


, his officer told him it would not come off. 


E fess UR 


The witness said that ‘he ‘had not seen Satish 
before; he had no’ personal ‘knowledge of 
Aim: The witness was asked: to "describe: 
the man he. spoks to: he said hé was about 


2d args 
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SATISH CHANDRA CHATITERJI V. KUMAR CHANDRA KANTHA ROY; 


(The full name 


. got 


sos 


45 years of age, rathet stout, of dark com- 
plexion; stood rather uncomfortably, and 


spoke to him, the witness, in Bengali, ' 


- A number cf, quite irrelevant questions 
"were put to'the “Maharaja which may 
be passed by. | MEOS, 
"Phe next wituessis Ashutosh Bhattacharji. 
'He was'examined on the 7th March .1917. 


"He'states that he was only Superintendent 
‘ef the Raja Kistori Lat Gossain cf Serainpur;- 
.that his head office is at Serampur; that 


his master was a mémber of the Exécutive 
Council ‘ofthe Governcr of Bengal; thet he 
himself js an undergraduate, an Honorary 
‘Magistrete of the Bhatapara Bench, and a 
Municipal Commissioner of Bhatpara Muni- 
cipality; that he hasserved as Superintendent 
for-twelve years. He knows:Atpur. He knows 
the Taluk No.-24c2; that he knew ‘of the 
‘sale of itin Baisakh from middle of April 
to middle of May r9rs. Had he known - 
of it thefcre it took place he would have 
tried to acquire it for bis master; that on 
his masten’s bébalf he tried to purchase it 
several times from ‘Satish. First -be sent 


Mukhtar ‘larpadi Dutta, to the knowledge - 


of-his master, ou two or three occasions:to 
Satish. After that he, witness, went in the 
middle of May. He'said the case fór setting 
aside the auction-sale was then pending 
before-the 'Commissionér, and that he must 
consult Akshoy. The:witness then went to- 
the house of Akshoy Chatterji on thrée or 
four.. occasions in. July or August. . 
He went to ‘Satish’ for the last time 
in October  19x5. After ‘the disposal 
of the cese he, Satish, said he 
could sell ‘the prcperty for Rs. 50,000 - 
The-witness says “he then oflered' ‘him 
Rs. 25,000, On cross-exdmination, the wit- 
ness'said-that he, Satish, had a mind to sell 
as far-as he unsderstood ‘him. He said 


‘he-stayed at Satish's.hoüse about ten or 


fifteen minutes; that hé did not know Akshoy 
before he'wert to “his house in connection 
with ‘this matter; that Satish gave him 


: Akshzy’s “address; that he did not do: or 


say-anything to induce Satish to sell the 
property." "On the first day he, the witness, 
saw’ Akshoy he expressed his willingness 
to sell the property." He saw Lim when 


the ‘appeal ‘before the Commissioner was 
“over and hethen demanded Rs. 56,000. 


„The learned :Subordinate. Judge ‘has cri- 
ticised unfavourably the Maheraja’s evj- 


402 


donce, but he bases his criticism om the most 
surprisingerror; ‘‘ He says the c:nversation 
with the Maharaja took place, according 
to Rajendra, in Jaishte, i.e., which means 
itom the middle of May to the middle of 
Juin; that there was an appeal to the Com- 
. missioner pending, which was disposed of 
‘on the rst July; that the present suit was 
instituted cn the 18th August rors; that 
Satish is an astute man of business; thatitis 
highly improbable tuat he would make 
such admissions of fraud on his pert when 
in the appeal to the Cc mmissioner his com-. 
plicity with defendants Nos. 2 and 3 was 
distinctly alleged and the matter was being 
fought out between them," It hag not been 
shown to this Board that the charge of 
fraud was made before orcould be entertain- 
ed bythe Commissioner. Hé gave no decision 
whatever upon sucha cherge if mada. His de- 
cision is entirely confined to the irregularity 
of tbe sale, but it is strange that the learr.ed 
Subordinate Judge did not take the troubte 
to verify his dates before he made such a 
cuitge as this against such a person as this 
Meharaja, based entirely on the assumed 
fact that the Commissioners judgment 
was delivered on the ist July. Had he 
done so, be would: have found that the 
Commissioner delivered "his judgmnet not 
on the first July 1915, as, he assumes, but 
one month earlier, namely, the yst June 
1915, The criticism baséd upon this blunder, 
therefore, falls to the'ground. 
' ‘Now, if Satish and Akshoy had admitted 
that they had had these interviews with 
‘the persons named, but that these latter, 
had mistaken what they said; or that they 
were so pressed to sell that they said what, 
they were alleged to have said as an excuse 
to get rid of the pressure, there might be 
something to say on their behalf. Dut 
they do nething of the kind; they say these 
interviews never took place; that the whole 
tbingis a myth, a work, itis to be supposed, 
ot the perverted and diseased imagination 
vf these three witnesses. ‘Their Lordships 
are as unable as the High Court are to take 
that view. They think, on the contrary, 
that these three witnesses are reliable and 
their evidence most convincing. They be- 
` lieve that if this large sum of Rs. 25,000 or 
Rs. 30,000 was within the reach of this, 
ngedy man Satish, then in debt tc the extent 
at Rs. 15,000 to. Rs. 18,000, he woulà have 
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eagerly grasped at and gladly sold the prop- 
erty he-purchased in order to procure it. 
The fact that he did not do this can only 
be accounted for on-the assumption that 


he was not the absolute owner of this prop-. 


erty, free to dispose of it as he might, 
but that his action was dominated and con- 
trolled by the wealthy co-owner he namec 
to whom gaits of Rs. 10,000 or Rs. 20,000, 
bad not such a strong attraction. Their, 
Lordships are, therefore, of opinion that 
the respondepts-plaintiffs, have establish- 
ed the cause of action in which they sued, 
and that the appeal fails. The appeal ' 
having been dismissed, it'is not necessary 
to discu;s the matter further, as. there is 
no cross-appeal. The respondents are ap- 
pareritly content with the decree which 
has been proncunced by the High Court, 
and as theit Lordships think it does eub- 
stantial justice between the parties in the 
circumstances of the case, they will merely 
humbly advise His Majesty that, the 
appeal be dismissed with costs, 
W. C. A. Appeal dismissed, 


BOMBAY HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, 183 or 1922. 
February 6, 1923. 
Present;—Sir Norman Macleod, Kr., 
Chief Justice, end Mr. Justice Crump. 
DADA JINAPPA VAGIANI--PLAINTIFE ' 
~—APPELLANT ; 
versus. ES 
| YESU bin SAKHOBA UGARE AND 
` OTHERS—DEFEKNDANTS— RESPONDENTS, 
Hindu Law Joint family Decree against fathers 


Vol.--93} 


Family property sold in execution—Sons, position t 


of — Civil Procedure Code ( Act V of 1908), s. 47— 
Decree against father of Hindu joint family—Suwit 
lo'mahe son's interest liable, maintainability. of— 
Suit, whether maintainable. x 


' In the absence of any objection by any 


member of a Hindu joint family, when 
joint ‘family property is put up for sale 
in execution of a decree against. the: 


manager, itmay be inferred. that the intention 
wasto pass the interest of all the members in the 
family, though it may be open to other members 
of the family to dispute that intention aud to 
Satisfy the Court either that the alienation was 
not binding on them or that the debt incurred 
by their father was not binding on them or that 
in any way possible their interest in the family 
property had not passed to the acuction-pur- 
chaser, f 4 

Sripat Singh v. Prodyot Kumar Tagore,:39 Ind. 
Cas, 252; 44 I. A. I; 32 M. L. J. 133; 15 A. LJ. 
147; (1917) M. W. N. 193; 21 C. W. N. 442; 25 C. L. 
J. 220; 21 M. L. T. 222; 19 Bom. L. R. 290; 44 C. 
524. (P. C.), followed. 


Where in the case of a Hindu joint family- con- 
` sisting of a father and his sons, the family property 


is sold in execution-of a decree against the father, 


the auction-purchaser can, if the sons contest his 
. right, bring a separate suit for recovery of 
possession. Such a suit is not barred by section 47 
of the Civil Procedure Code as the sons canuot be 


' considered to be the representatives of their- 


father. . 
Sadashiv Mahadu v. Narayan Vithal, 11 Ind.Cas. 
987; 35 B. 452; 13 Bom. L. R. 661, distinguished. 


. Second appeal against the decision of 
the. District Judge, Satara In Appeal 
No. 405 of 1920. - 

Mr. K. N.  Koyaji, fox the Appellant. 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT.—The plaintiff in this suit 
is tha: brother of one Devendra, who 
obtained a decree in Suit No. 34 of 1905 
against the rst defendant. In execution 
of that decree the suit house was sold and 
purchased by Devendra.. But no possession 
was obtained. Consequently, after 
Devendra's death, tha plaintiff had to file 
this suit. The issues in the Trial Court 
with their answers were:— ; 

(i) Does plaintiff prove tha atction-pur- 
chase of rst June 1907? Answer-—Yes. 

(2) Does he prove ha sucezxeds Dzvend- 
ra? Ánswer-—Ves. 

(3) Doss defendant No. 1 show that the 
transaction was not to bs acted upon? An- 
SWat—N». : 

(4) Is plaintiff's suit barel by time? 

H3Wer-——Ves. ` 
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The result was, that the plaintiff's suit was 
dismissed by the Trial Judgeonthe.ground 
that section 47, Civil. Procedure Code, was 
a bar to the suit, and though this suit could 
have been,treated as an execution, proceed- 
ing, execution was barred before the date 
of the suit. The learned Judge thought that 
the decision in Mahadu Sadashiv v..Narayan 
Vithal (x) was directly in point. There, 
in execution of a redemption. decree, the 
decree-holder (mortgagee). himself purchas- . 
ed the property at the. Court-sale. After the 
confirmation of the sale the legal representa- 
tives. of the. decree-holder. (mortgagee attc-, 
tion-purchser) brought a suit to recover 
possession of the property so purchased. 


: The defendants (representatives of the mort- 


gagors judgment-debtors) contended that 
the question involved in the suit related 
to the execution of -the decree, 
therefore, the suit. was not maintainable 
under section 47, Civil Procedure Code. 
It was held that thé suit was barred by sec- 
tion 47, Civil Procedure Code, and that the 
decree-holder, by becoming a purchaser 
at a Court-sale, did not'ceass to be a.party 
to the suit within the meaning of section 
47, Civil Procedure Code. A 


“But, although th» plaintiff's brother by 
becoming the ^ auction-purcheser in- exe- 
cution of his decree would not thereby cease : 
to be a party to the suit, the question was, 
whether defendants Nos. 2 aad 3, sons. of the 


‘original defendant; were represantatives of 


the rst defendant in that suit. Their claim 
was, that their interest in the property was” 
not affected’ by the pleintiff's'broth:r's par-- ' 
chasa, and although th:y^ were, up to a 
certain time, joint with their fathir, 
they were not representatives of, their 
father, as they could not be treated as parties 
to the previous suit: The plaintiff, in 
order to get posssssion of the property, 
which his brother purchased at the auction- 
sale, could not tak» out.exocution proceed- 


‘ings making defendants Nos. 2 and 3 parties 


to those proceedings, as they were not parties 
to the suit, and- they could not be. placed 
on the record as representing auy party 
Therefore, a suit was necessary if the plaintiff 
wished to recover the property from defend- 


* 


11 Ind, Cas. 987; 35 B. 452; 13 Bom. In Ry 
66n . ; 2. 
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ants ‘Nos. 2 and 3. The question,is whether 
d.fendants Nos. 2 and 3 could resist on the 
contention that all that the vendor pur- 
chased was the interest of their father. The 
learned Judge seemed: to’ consider that 
they were, separated from their father, and 
that their shares were not’ affected by the 
d.cree. But when the’ decree was passed. 
they were joint with their father, and, in 
certain circumstances, a decree against the 
head of ajoint family governed by Mitakshara 
lew would be binding upon his sons, though 
they might take proceedings to prove, 
in the case of an alienation by their father, 
that the alienation was not justified, or in 
the.case of a suit for a debt, that the debt 
was ‘not incurred for a proper purposes. 

However, these questons do not arise 
here. The decree was passed on a mort- 
gage effected „by the father of defendants 
Nos. 2. and 3 in favour of Devendra. It has 
n-:ver been alleged that that mortgage was not 
for a proper purpose., or thatit was not bind- 
ing on the family property. No attempt 
has been made in this süit to suggest that 
defendant No. 1 hadnot properly pledged the 
izmily property. Therefore, it must follow 
in the ordinary course, whien the decree was 
passed against defendant No. 1, and defend- 
ants, Nos. 2 and 3 raised^?no. objection that 
it was not binding on them, that when the 
family property was put; up for sale in 
execution of the decree the S interest 
passed. 


That was decided i in Sripiit Singh v. Prodyot 


Kumar Tagore (2). 
. Afilakshara family, consisting ot 
cond two sons, was sold. in 
ck a decree against the father, 
the order and notices providing 
for the sale of the "right, title and in- 
terest," of the judgment-debtor. It appear- 
cd. from the circumstances in which the above 
words had been inserted, from the conduct 
of tke scrs, ard ficm the price paid by the 
execution-creditor, who became the pur- 
chaser, that the intention wzs to sell the 
whole property over which the father 

had a disposing power. In a suit insti- 


The property of a joint 
a father 
execution 


* (2) soInd.Cas.252; 441. A. 1; 32 M.L. T. 
15 A. 1. J. 147; (1917) M. W. N. 193521 C. wW. = 
442; 25 C. L. ]. 220; 21 M. L. T. 222; 19 Bom. 1, 
Re 250; 44 €. 524 (P. C], 
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tuted'by the-sons-to set aside the sale as 
to two-thirds of the property, both Courts in 
India held that the decrees were tor debts 
binding upon the joint family. , It was held 
by the Privy Council, that the substance, 
and not the technicalities, of the transaction 
should be regarded, and that the entire 
property passed to the purchaser. 

‘Therefore, we deduce from that decision, 
that, in the absence of any objection by any 
member of the “family, when joint family 
property is put-up for sale in execution of 

a decree agamst a manager, it may be iu- 
feted that the intention was to pass the in- 
tercst of all the members of the family in 
the property, though it may be open to other 
members of the family to dispute that 
intention, and to satisfy the Court either, 


that the alienation-was not binding on them, : 


or that the debt incurred by their father 
was not binding on them, or on any other 
ground, that their interests im the family 
property had not passed to the auction- 
purchaser. In this case no attempt hes’ 
been made to prove any of the necessary 
facts which would.entitle these defendants 
to succeed. They really attempted to rely 
entirely upon technicalities which, as their 
Lordships point out in the case we havé just 
cited, could not be regarded. 

The result is, that the appeal succeeds 
and plaintifis are entitled to possession of 
the suit P with costs throughout. 

A bfeab allowed. 

S. R.P.& N.H." 
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CALCUTTA HIGH COURT. 
7 Crvin RULES NO. 457 oF 1922. 
DN August 16, 1922. 
, Present — Justice Sir N. R. 
N Kr., and Mr. Justice Panton. 
, Moulvi MOHAMED YASIN—DEÉFENDANT : 
z No. 3—PETITIONER 
F ; UETSUS | ' 
` BIMOLA PROSAD MUKHERJEE AND 
OTRERS—OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), s. 16, 
"roviso—' Defendant,” meaning of. ' f i 


( 
s 


The word “ defendant ” in the proviso to section 
‘16 of the Civil Procedure Code means “ all the 
» defendants” where there are more than one de- 
` fendant in the suit, [p. 406, col. 2.] . 
Rule against the order’ of the Sub- 
‘Judge, Second Court, 24-Parganas. ; 


Babu Charu Chandra Biswas (with him 
Babu Manindra Kumar Bose), for the Peti- 
tioners.—' The defendant No. 3 is the 
petitioner. The matter arises out of a 
suit for specific performancé of an agree- 
ment.to grant a mining lease against four 
‘defendants. The defendants Nos. r and 2 
ate executots to the estate of Kundan Lal 
Kapur. The defendant No.'3 is the peti- 
tioner. I claimed to have obtained a lease 
from Kundan Lal.- The defendant No. 4 is 
‘the widow of Kundan Lal and is the same 
-as defendant No. x. The Rule was ganted 

. Calling upon the opposite parties to show 
‘cause why a suit instituted at Alipore should 


tiot be transferred to Burdwan. ‘The Alipore. 


Court has: no ‘jurisdiction to try the suit. 
The defendant No. 1 only resides within 
the jurisdiction of the Alipore Court. The 
rest of the defendants reside at Burdwan. 
The properties in suit also are situate at 
Burdwan. 
jurisdiction the learned Judge has held that 
the suit might be instituted in either Court. 
Refers to section x6 (d) of the Code of Civil 


Procedure. Here the property is not held by : 


the defendants Nos. 1 and 2. Therefore, the 
proviso to section 16 does not apply. Itis 
an admitted fact that the defendant No. 3 
is.in possession. ‘The relief sought cannot 
be. entirely obtained through the personal 
obedience of defendants Nos.. I and 
2. Refers to Rangayya Goundan v. 
Nanjappa Rao (x); Narayana Kavirayan 


` (1 24 M. 491; 6 C. W. N. 17; 3 Bom. I, R. 
199; 8 Sar, B, C. J. 117; 28 I. A. 221 (P. CJ. - : 
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v. Kandasami.Goundan (2); Nathu v. 
Budhu’ (3); per'contra; Sreenath Roy v. 
Cally Doss Ghose (4); Land Morigage Bank 
v. Sudurudeen Ahmed (5); Jagadis Chandrn 
Deo Dhabal wv. Satrughan Deo Dhalbu (6); 
Ebrahim Ismail Timel v. Provas ‘Chandar 
Mitter (7); Nistarini Dasi v. Bonomali 
Chatterji (8); Satya Prashad Pal Chowdhury 
v. Motilal Pal ‘Chowdhury (9). Refers to 
O. 3r, t. 2., of the Code of Civil Procedure; 
section 12 of the Letters Patent. Isubmit 
“ defendant" in section 16 of the Code of 
Civil Procedure means '' defendants.” See. 
Hadjee Ismael Hadjee Hubbecb v. Hadjee 
Mohamed Hadjee Joosub (xo); 


Mr. N. U. „Sen (with him Babus 
Probodh Kumar Das, Bireswar Bagchi 
and Khitish Chandra Chakraburty), 
for the Opposite  Parties.—My point 
is whether. the present application is 
maintainable under section 115 of the 
Code of Civil Procedute: The matter 
has not been finally decided. The appli- 
cation was first presented before Richard- 
son and Suhrawardy, JJ. They directed 
an application to be filed for transfer of the 
case. Subsequently, they made an applica- 
tion to Chatterjee and Panton, J J., and leave 
to withdraw was given with liberty to apply 


“fór transfer on the ground of jurisdiction. 
. I submit the application was batted. My 


third point is that the Sub rdinate Judge 
had no jutisdiction to try the issue. The 
points now raised were. not raised in the | 
Court below. Itis not'a suit for land. It, 
therefore, comes under section 20 of the 
Code of Civil Procedute. If you hold other- 
wise, then my point is that the suit comes 
under the proviso to section 16 of the Code. 
The cause of action-arose within the juris- 


diction of the Alipore. Court, Refers 


22 M. 24i 8M; L. J. 147; 8 Ind. Dec. (x. s.) 


18 B. 537; 9 Ind. Dec. (N. $.) 867. 

5 C. 82; 2 Ind. Dec. (N. S.) 663. 

19 C. 358; 9 Ind. Dec. (N. S.) 683. 

33 C. 1065 at p. 1075; 4 C. L. J. 238 

x Ind. Cas. 472; 36 C. 59. < 
8) 4C. 941at p. 942; 4 C. L. R. 278; 2 Shome 

L. R. 252; 2 Ind. Dec. (N. 8.) 595; (F. B.) a 

(9 27C.683; 14Ind. Dec. (N. 8.) 448. i 

(1) 13 B. I R. 91 at p. 100} 21 W. R. 303, 
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to Hava Lall Banerjee v. Nitambini Debi(xr). 
'Vaghoji- Kuverji v. Camaji Bómanji (12). 
We have based our.suit on the contract 
only.and have not even prayed for posses- 
sion. 
I submit itis nota case under section 16 of 
the-Code, but under section, 20. | This is 
not a case in which you -could interfere 
, under section 115 of the Code. 

Babu Charaw Chandra Biswas in teply— 
Section 20 does not apply. See .Nalum 
Lakshimikaniham v. Krishnasawnvy Muda- 

` liar (x3); Keshav v. Vinayak (x4). 


JUDGMENT.—'he opposite party No. I 
in this Rule instituted a suit in the Court 
‘of the Subordinate, Judge at Alipotfe for 
specific performance of a conttact for lease 
of a certain property situated in the District 
of Burdwan. The contract is said to have 
been otiginally enteted into by one Kundan 
` Lal Kapur of Burdwan and. the defendants 
Nos. 1 and 2, who are the opposite parties 
: Nos. 2 and 3 in the present. Rule, are the 
executors under the Will of Kundan Lal and 
took out Probate of his Will. It was alleged 
_.in'the suit that, subsequent to the agreement 
` of granting a lease i in favour. of the plaintiff, 
the defendant- No. I, on the 22nd August 
1920, granted a lease to defendant No. 3 
„who took it with notice of the prior agree- 
ment in favour of the plaintiff. The plaintiff 
accotdingly prayed for specific performance 
of the agreement to grant Lim the mining 
lease on declaration that the defendant 
No. 3 acquired no right, title or interest 
under the lease of 22nd August :920. 


The defendant No. 3 inter aha pleaded 
that the Alipore Court, where the suit wás 
. instituted, had no jurisdiction to entertain 
it. A preliminary objection was according- 
ly raised but it was decided in favour of 
the plaintiff and, therefore, this Rule was 
obtained by the defendant No. 3. 


The learned Subordinate Judge was of 
opinion that as between the plaintiff and 
the principal defendants, by which we think 


29 QC. 
ae 249 r2 256;6 Bom, L. R. 958. 
27 M 

, 23 3.22; 14 Ind, Dec, (NS) 15. - 
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he meant the defendants Nos. 1 and 2, 
there was no question of determination of 
any Tight to the property and that the main 
relief for specifie p.rformance of the contract 
could be: obteined through the personal - 
obedience of the defendants and as such 
the suit could be tried by the Alipore Court 
having regerd.to the proviso to section 16 
of the Civil Procedure Code. Then the 
leatned Subordinate Judge .says: “The 
only point that. can be urged against this 
view is that itis also prayed that defendant 
Nc. 3's right be declated- to be a nullity. 
This point, however, arises incidentally in 
the case." “But so far as the prayer against 
the defendant No. 3 is concerned, the case 
comes under section 16 of the Code and the . 
proviso to that section cannot apply io de- 
féndant No: 3 as he does not reside. within 
the jurisdiction of the Alipore Court. 


Then, again,-the defendant No. 2 does not 
Teside within the jurisdiction of the Alipore 
-Court as he is a resident of Burdwan. ‘The 


' proviso to section. 16 uses the word -“ de- 


fendant” but that means ''allthe. defendants” 


` where there ate more than one defendant 


in the suit(see Hadjee Ismael HadjeeH ubbeeb 
v. Hadjee Mahomed Hadjee Joosub (xo), 


a' case under clause 12 of .the 
' Letters Patent. It is contended - on 
behalf of the plaintiff-opposite patty 


‘that the defendant No. x who resides 
within the jurisdiction of the Alipote Court 
as one of the executors is entitled to act 
alone and that, therefore, it is immaterial 
whether:or not the defendant No. 2 also 
resides within the jurisdiction of that Court. 
But the question whether one of the execu- 
tors has power to act.alone would depend 
upon the terms of the Will (see section .92 
of the Probate Act). There was no sugges- 
tion in the lower Court that the defendant 
‘No. 1 alone was entitled to act and tbe 
suit for specific performance was. directed 
against both the defendants Nos. r and 
2. The question was not gone into in the 
lower Court; becausé, as stated above, 
the pleintiff proceeded upon the footing 
that both the defendants Nos. I and 2 were 
to perform the contrect. 


In these circumstances, we think that the 


. proviso to section 16 of the Code does not 


apply to-this case, 
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SARSUTI PRASAD v. EHTISHAM ALI. 
- It is contended on behalf of the plaintiff- 
opposite patty. that section 20 of the Code 
is applicable because the cause of agtion 
atose within. the jurisdiction: of. the 
‘Alipore Court. 


But, in the first place, in the plaint the : 


cause of action is stated to have ' arisen 
on the 22nd August r920, which is the 
‘date on which the defendant No. r- granted 
a mining lease to defendant No. 3, and there 
is no question that the lease was executed 
at Burdwan. 
of action may be said to have arisen within 
the jurisdiction of the Alipote Court only 
in so far as it concerns the claim fot specific 
- performance against defendants Nos. 1 and 
'2. So far as defendant No. 3 is concerned, 
‘we do not see how the cause of action could 
‘be said to have arisen within the jurisdiction 
of the'Alipore Court. 
situated in the District of Burdwan and 
the'cause of action, so far as defendant No. 3 
is cóncerned, atose at Burdwan. : 
We think, therefore, that the Alipore 


Court had no jurisdiction to entertain the - 


suit, as framed and that the: order com- 
plained of must, therefore, be set aside and 
the plaint returned to, the plaintiff for 
presentation to the proper Court and we 
' direct accordingly. 

The petitioner is entitled to costs of this 


Court. We assess the heating fee at 2 gold 
mohurs. . : 
N. H: Order accordingly. 
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In the next plece, the cause ` 


. Procedure Code, 


The property is ` 


407. 


` OUDH SD COMMISSIONER'S 
C ` ' 
Privy COUNCIL APPLICATION No. 9 OF 1022. 
: August II, 1022. . 
Present -—Mr. Kanhaiya Lal, J. C., and 
P< Mr. Simpson, A. J. C. 
SARSUTI PRASAD AND OTHERS— 
' DEFENDANTS—APPELLANTS , 
versus ` 
Munshi EHTISHAM | ALI—PLAINTIFE— 
E RESPONDENT. í 
Civil Procedure. Code (Act V of 1908), s. x10— 
MERON of document—Substantial question of 
Mere questions of construction of particular 
: documents cannot be treated as questions of gene 


. eral importance or substantial questions of law 


within the meaning of section -110 of the Civil 
[p. 408, col. 2.] 

“Babu Udairaj Singh v. Raja Bhagwan Bakhsh 
Singh, 100. C. 308, relied on. 


Mr. P. C. Gupta, for the Appellants. 
Mr. Haider Hussain, for the ‘Opposite 
Party. : 


.ORDER.—'This is an application for 
leave to appeal to His Majesty in Council 


‘in a suit which was brought by the plaintift- 


respondent for the redempticn of certain 
mortgages and deeds of further charge 
and for the recovery of the surplus profits. 


' The value of the property in dispute, as 


assessed in tle plaint, was Rs. 3,000. The 


“amount of surplus claimed wes not estimated 


but it was asserted that the entire mortgage 


“money due on the said deeds had been 


paid up from tne usufruct and that there 


wes a large surplus to which the plaintiff 


was entitled. : : 

. The principal amount secured by the 
mortgages and the aeeds of further charge 
wes Rs. 2,073. The Trial Court held that 
the entire m^rtgage-money had been paid 
up from the usufruct and that a surplus 
of Rs. ¢,012-12-8 was due to the plaintift 


` bythe mortgagees. That Court accordingly 


awarded a decree for possession and for the 
recovery of thet surplus amount. The 
defendants-mortgagees appealed claimirg 
to be relieved’ of the sum of Rs. 9,012-12-8, 
awarded to the plaintiff on account of the 
said surplus, and further claiming a sum 
‘of Rs. 2,073 on account of the principal 
moneys secured by the mortgages and the 
deeds of further charge in question. They 
originally valued their appeal at Rs, 2,073 
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onty : but on a,report made by the office 
that the amount of surplus awarded to the 
vlaintiff ought to be added to the valuation 
if the defendants wanted to get rid of their 
liability to. pay that amount they paid 
the deficit Court-fee and agreed to the 
valuetion being treated as amounting to 
Rs. 11,085-12-9. On the hearing of thet 
appeal it was held by this Court that the 
plaintif had no ri ight to sue for redémptiou 
and on that ground the decree of the Trial 
Court was set aside. The plaintiff then 
went on appeal.to His Majesty in Council, 
valuikg his appeal at Rs. 11,085-12-9 being 
“the total ot the amount uf the principal 
moneys he was claiming and the surplus 
. profits, the liability tu which defendants 


were ccntesting. Their Lordships of the: 


‘Privy Council allowed the appeal. and re- 
manded the case to this Court for determi- 
nation.on the merits. 
. The- matter first came up before twe 
learned Judges of this Court who differed 
as to the order in which the surplus profits 
were.to:be credited towards different deeds 
and a reference was ultimately made to a 
.third Judge, in accordance with whose 
opinion a decree was passed, allowing the 
, plaintiff a sum of Rs. 7,910-11-7 on account 
cf surplus profits. The effect of the decree 
of this Court was that the plaintiff became 
„entitled. to possession of the mortgaged 
property on redemption without any pay- 
ment end.to recover Rs. 7,010-11-7 on 


account of surplus profits from the'defend- . 


,ants-mortgagees. 

In their present petition of leave to appeal 
'to His Majesty in Council the defend- 
.ants-applicants value their appeal at 
Rs. 10,910-11-7; that amount cansists of 
Rs. 7,910-11-7, being the surplus profits 
awarded to the plaintiff the liability to 
.which is contested by the defendants, and a 
sum.of Rs. 3,000, which is stated by the 
leerned Counsel for the defendants- -applic- 
ants to represent the value of the mortgaged 
„property as originally ieid in the. plaint. 
In the memorandum of appeal the 
amount claimed by the defendants- 
applicants, on account of the deeds of 
mortgage and’ further charge in ques- 
tion, judged by the valueticn of the 
appeal, was Rs. 2,073 and that being so, 
itis difficult to understand the valuation 
given in the present petition, which arises 
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“The .defendants-appli- 
cants, are. virtually. reiterating their -claim 

for Rs. 2,073 on.account of the principal 
sums: secured. by. the mortgage and: the 
deeds ¿f further charge and seeking. to 
contest their liability for the surplus profits 
amounting to Rs. 7,910-11-7-awarded by 
this Court to the plaintiff. The valuation 
of the. present appeal, therefore, stands 
at Rs. 9,983-11-7 which is clearly insufficient 
to justify us in granting leave to the de- 
fendants-applicants as .a matter of right. 

The valuation of the mortgaged. property 
cannot be taken into consideration, be- 
cause the decree for possession is not chal- 
lenged. The ^ defendants-applicants vir-- 
tually claim an amount described in their 
memorandum of appealto this Court as 
Rs..2,073 which has not been awarded to 

them by, this Court or by the Court below, 

and seek to relieve themselves of a liability 
for surplus profits, which have been awarded 
against them. It is not alleged that the 

appeal affects. indirectly a question relating 
to property exceeding Rs. ro,000 in value 

because the actual value of the property 
is not stated to be over Rs. 3,000. That 


‘being so, no leave to appeal can be granted 


under section 110 of the Code of- Civil 
Procedure, althoughthe decree of this Court 
varies the decree of the Court below. 

It is further urged that there is a substan- 
tial question of law involved in the appeal, 


„the determination of which would settle 


the method of accounting which ought 
to have been adopted in a cese of this kind. 
The question is, however, one of inter- 
pretation of the terms of different deeds of 
mortgage and further charge to which effect 
has to be givenin applying the surplus as 
it accrued due year after year; and, as held 
in Babu Udairaj Singh v. Raja Bhagwan 
Bakhsh Singh (i), mere questions of cın- 
struction of particular dc cuments cannot be 
treated as questions of general importance 
of substantial questions cf. law within the 
meaning of section iro of tbe Code of 
Civil Procedure. 

The applicaion, therefore, fails 
dismissed vith costs. 

N. K. Applicatisn dismissed, 


ard is 


a) to O, C, 308. 
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MADRAS HIGH COURT. 
SECOND CIVI, APPEAL No. 354 OF 10921. 
7 November: 24, 1922. 
:Preseni;—Mx. Justice Oldfield and 
‘Justice Ramesam. 
JA. RAMASWAMI CHETTY— 
DEFENDANT—APPELLANT 
- VEYSHS ] | 
DORAISWAMI alias: LATCHUMAN 
CHETTY AND oTHERS— 
! PLAINTIFFS—RESPONDENTS. 
» Chil. Procedure Gode (Act V of 1908), 0. 
XXXII, rv. 3, 4—Suit against minoy—Guardian 
ad litem, appointment of—Officer of Court, when 
“can be appointed— Notice to minor and natural 
'guardian— Failure of guardian to produce 
.evidence—Decree, whether.binding on minor. 


Mr. 


. Inrespect of the appointment of a guardian fora 
minor.defendant, O. XXXII, r. 4, of the Civil Pro- 
-cedure Code does not impose an obligation on the 
Court to insist on the plaintiff to produce an affida- 
vit to the effect that there is no other person fit 
and willing to act ás. guardian, for. the suit or to 
„ascertain and exhaust the relatives of the minor 
‘defendant before appointing an officer of the Court. 
-{p. 410, col. 2; p. 41r, col. x.] 5 
Under O. XXXII, r. 4, of the Civil Pro- 
cedure Code an officer of the Court.can be 
‘appointed . guardian when there is no other 
erson fit and willing to act as guardian for the 
‘suit. But the fulfilment of this condition must 
tbe considered with reference to the circumstances 
.of each case. [p. 411, col. 1.] 
O. XXXII, t. 3, clause (4) of the Civil Procedure 
Code does not require any notice of the proceed- 
‘ings to the minor ; nor is separate notice of:a pro- 
"posal:to appoint.a Court guardian necessary to 


* the father-or other person in whose care the minor - 


.is, when such.father, guardian or other person is 
‘a party to the proceedings and is aware of the pro- 
posal. The absence of such notice is, in any case, a 
mere irregularity, which does not affect the validity 
of the proceedings, in the absence of proof of fraud 
or, gross negligence on the part of the person ap- 
"pointed. [p. 411, cols. Y & 2.] ` 
` Munnu Lal v. Ghulam Abbas, 6 Ind. Cas. 788; 
:32 A. 287; i1 C. L. J. 557; 12 Bom. L. R. 439; 14 
C. W. N. 744; 8 M. L. T. 57; 20 M. L. J. 591; 37 
I A. 775 13 O. C. 123 (P. CJ), followed. | . 


© Rashid-un-nisa v. Muhammad Ismail Khan, 
+4 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 
,C. L. J. 318; 6 A. L. J. 822; 11 Bom. L. R. 1225; 
.6 M. L.T. 279; 19 M. In J. 631; 36 I A.s 168 
(P. C.), distinguished. 7 VM 
` A decision obtained against a minor represented 
"by a guardian cannot be set aside iu the light of 
fresh evidence which was not produced at the pre- 
- .vious trial unless it can.be shown that the failure 
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' minor son's interests. 
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Judge, Coimbatore, in - Appeal- Suit No. 
66of 1920 (Appeal Suit No. 71 of 1920 on the 
file of the District Court.of Coimbatore) pre- 
sented against the decree of the Court of the 
Additional District Munsif, Coimbatore, 
in Original Suit No. 992 of 19138, 

Mr. C. S. Venkatachariar, for the Appel- 
lant.—The seconddefendant who purchased 
in execution of the decree is the appellant. 
Plaintiffs now sue to set aside the decree 
itself om the ground that it: is void against 
them. Both the lower Courts have decreed 
their claim. The findings are not clear 
as to whether the previous decree was 
void for improper representation or for 
fraud. There is a presumption in these 
cases that the appointment was proper. 
Munnu Lal v. Ghulam Abbas (1). "There has 
been no evidence that the.plaintiff in the 
previous: stut was aware of the existence 
of the'maternal uncle. 

[Ramesam, J.—There was a recent judg- 
ment to which I was a- party in which this 
point was discussed.] 

In Appeal Suit No. 25r of 1920 which 
your Lordships Krishnan J., and Ramesam 
J., decided recently, the affidavit was found 
to be false because the defendant had know- 
ledge of the existence of the maternal grand- 
father. Itis not necessary, that there should 
be a statement that there is no other next 
of kin, if the Court in the particular instance 
is satisfied about the propriety and neces- 
sity of a Court guardian being appointed: 
The father who refused to act never- took 
the trouble to inform the plaintiff as to 
who was the proper mau to safeguard his 
There must be a limit 
to the extent of the enquiry into the next 
freinds ‘of minor defendauts. which it is 
legally obligatory upon a plaintiff, 

[Ramesam, J.—1In the majority of the 
cases it is the fraud of a deceitful father 
that brings about such situations.] 

(This is one such case. There is no -proof 
of negligence on the part of the Court 
guardian. He engaged a High Court Vakil 


- and cross-examined. It.has not been shown 


what evidence then available on behalf 
of the minors was not let in.. : 


to produce such evidence was the result of gross — . 


"negligence or fraud on the part of the guardian 
"ad litem. . a e. 

= ‘Second appeal against the decree of the 
Gourt^of? the Firgt- Additional - Subordinate 


(x) 6 Ind. Cas. 788; 32 A. 287; Ir C. L. J. 557; 
12 Bom. L. R. 43914 C. W. N. 744; 8M. I, | 
37; 20 Ma Ip ]. 391137 A 77; xg OC 123 (P. C). 
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"Mr. Patanjali Sastri, for Mr. A. Krish- 
.aswami Aiyar, for the Respondents.— 
The whole proceedings in the -previous 
suit as regards the appointment of guar- 
diane was illegal. The provisions of O. 
XXXII were not complied with Under 
the Civil Procedute Code, notice should go 
to. the minors as well as to the natural 
guardian with whom the minors are living. 

Mr. C. S. Venhatachariay,—Ünder the 
power vested in the High Court, the rule has 
-been changed and no notice to the minor is 
now necessary soifar as the Madras Presidency 
is concerned. R. 4 of O. XXXII was 
altered in 191? by the Madras High Court 
itself to its present form long before the 
previous. litigation. 

Mr. Patanjali Sestri cited Nachiaypa 
Chetty v. Clhauniah Ambalam (2) and con- 
tended the father ought to have had 
notice in this petition also. There were no 
materials properly placed beforethe Court for 
the appointment of a Court-guardian. There 
was sufficient in the case to put plaintiffs 
on enquiry. The findings of fact of the 
lower Cottrt conclude the case against the 
appellant. 


. JUDGMENT.-——-This second appeal arises 
from a suit for partition by the plaintiffs 
against their father the first defendant 
the second and third defendants, second 
defendant being an alienec of 
Certain property under 
the first defendant and the plaintiffs. The 
question is, whether that decree binds the 
plaintiffs inasmuch as it is said thatit was 


obtained against them, when they were- 


minors in circumstances which mate it in- 
valid. Those circumstances were set out 
in the plaint as being that the decree was 
. obtained by fraud and was not binding 
„on the minor plaintiffs. ; 


. The fraud in, question was not further 
specified in the plaint. Primarily, however, 
we ate concerned with the grounds, an which 
the lower Appellate Court has givenjudgment 
in the plaintiff’s favour. Those grounds ate 
not that there was generally any fraud in the 
obtaining by the third defendant of the dec- 
ree orin the purchase by the second defend- 
ant at the subsequent Court sale, but that 


(* | 36 Ind. Cas..7941 4 In We 362, 
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a decree against ` 


‘tiffs as their guardian ad silem. 


-the 
‘amount 


: oss 


the 2 to 5 defendants thenin that suit (plaint- 
iffs) were not represented by any guardian 
legally appointed, the Hoad Clerk of the 
Court, who was on the record as their guar- 
dien, nothaving been legally appointed as 
Such. The lower Appellate Court held that 
the plaintiffs were not properly repre- 
sented and the proceedings are not bind- 
ing on them. .It, therefore, went on 1o 
re-try the.issues in the previous case on 
their merits. : : 

The objection to the appointment of 
the Head Clerk; which the lower Appellate 
Court has sustained, was (as we understand 
it) that there was no affidavit alleging there 
was no other person fit and willing to act as 
the guardian of the plaintiffs and no attempt - 
was made to appoint the uncle of the plain- 
“ Lhough 
evidence was taken for the.purpose of passing 
a decree against the plaintiffs also, the ‘plain- 
tifs were practically undefended, for no 
evidence was tendered on their behalf after 
first defendant's oath was accepted. Even 
evidence on record throws a certain 
of suspicion on the, claim 
then made. Merely because another was 
appointed the guardian of the plaintiffs in 
the place of first defendant, who refused to 
act, it cannot be said that the plaintiffs, 
had been properly represented in that suit." 
This statement of the grounds of the lower 
‘Appellate Court’s decision is taken from its 
judgment. But it is little difficult to 
understand and in particular the réference 
to the absence of any evidence adduced for 
the defence in the previous suit, especially 
in view of its fiading that the guardian 
appointed was careful’ aud diligcnt . and 
properly conducted the defence and was not 
negligent. We shall, however, return to 
that point in the sequal. s 

At present we deal only vith the objec- 
tion that there was no proper appoint- 
ment of the Head Clerk as guardian.' The 
main groundson which the lower Appellate 
Court held the appointment invalid, were 


. the absence of an affidavit alleging’ there ` 
was no other person fit and willing to: act. . 


as guardian and of any attempt to appoint 
the uncle of .the plaintiffs. There :is no - 


. obligation imposed by the’ relevant portion 


of the Code, O. XXXII, on the Court to in- 
sist or on the plaintiff to produce an affi. 


. davit to the effect that there iso other. per, 
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son fit and willing to act as guardian for the 
suit or to ascertain and exhaust the relatives 
‘of the minor defendants before appointing 
an officer of the Court. O. XXXII, =. 4 
' clause 4 says only that an officer of the Court 
may be appointed only where there is no 
other person fit end willing to act es guer- 
dian for the suit. But the fulfilment of this 
‘condition must be considered with refer- 
ence to the circumstances of the case. 
Here the plaintiff lived in a different district 
from that of the minors or their father, 
then and now first defendant. The plaintiff 
attempted first to appointthe first defendant 
as guardian. He refused to act and appa- 
rently did not co-operate in any way. 
We cannot hold that a plaintiff is eatitled 
‘to proceed with a Court guardian only at 
his own risk and unless he can demonstrate 
affirmatively that he hes made absolutely 
exhaustive enquiries and that there is, 
in the words of the rule, not merely no other 
relative but alsó “no other person fit 
and willing to act as guardian.” Putting 
a reasonable construction on the rule, we 
are not prepared to say that the plaintiff 
in this case failed in his duty, especially 
as there is nothing (so far as we' have 
been shown) on the record regarding the 
uncle of the minors, his residence, the plain- 
tiff's knowledge of his existence, his in- 
terests in the minor's affairs or, what is more 
.important, regarding. eny subsequent 
attempt by him to protect their interests. 
: Another objection made is that there 
was no notice to the minors themselves 
of the proceedings. That is based on a mis- 
apprehension. For O. XXXI, r. 5, clause 
4 had been amended before the proceedings 
on the 19th May 1910 by the omission of the 
words “to the minor.” and jt is also point- 
ed ott that under O. XXXII, r. 3, clause 4 
notice was necessary to the father or other 
natural guardian, or where there is no 
father or naturalguardian to the person in 
whose care the minor is. In the present 
case there was no doubt nó distinct notice 
to the father of the proposal of the Court 
\guardian, but the father was himself a party 
to the proceedings at,one of the hearings 
at which the appointment was made, and 
the father had refused to act himself. It 
does not seem to us thet a separate notice 
was necessary of an incident of which the 
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father must have been aware. It is further. 
material that the father never during the 
proceedings took' the smallest objection to 
the conduct of the minor's case by the 
Head Clerk, E 

As regards the law, the absence of 
notice to the father of the appointment 
of the Head Clerk ‘would, in any case, be, 
in our opinion, an irregularity which would 
not affect the validity of the proceedings 
in the absence of proof of fraud or gross 
negligence on the part of the person ap- 
pointed, the presnt case mot resembling 
Rashid-un-nisa v. Muhammad Ismail 
Khan (3) but Munnu Lal v. Ghulam 
Abbas (1). 

The lower Appellate Court’s ground of. 
decision thatthe appointment of the Head 
Clerk was illegal and the proceedings con- 
ducted by him, therefore, are not binding on 
the minors failing, we must consider the ar- 
pument attempted here that the appoint- 
ment being irregular for want of notice, 
the proceedings were in fact fraudulently 
or grossly negligently conducted'and the 
decision resulting from them must be set 
aside.. The lower Courts have no doubt 
in the present case reached a decision on 
the merits in the plaintif's.favour. But 
that is not sufficient, unless it can be shown 


. that the failure to produce the evidence 


which was not produced at-the first trial 
was the result of gross negligence and 
fraud. It is sufficient that there is nothing 
in the judgment of the lower Appellate 
Court to justify us in finding to that effect 
nor, it may be added, in the judgment of 
the District Münsif. The lower Appellate 
Court's characterisation of the conduct 
of the case by the Head Clerk.as careful 
and diligent and not negligent has already 
been referred to. The fact that no evidence 
was given for the defence on behalf of the 
minors is in no way decisive, when there 
was no evidence which the Head Clerk 
is shown to have then been able to adduce 
or ought to have known to be available. 
The new evidence now produced does not 
come within either, of those descriptions. 


(3) 3 Ind. Cas. 864; 3r A. 572, 13 c. 
1182; 10 C. L. J. 318; OA. L. J. 822; 11 Ba 
R. 1225; 6 M. Le T. 279; 19 M. L. J. 631; 36 T. 
168 (P. C.). 


W. N. 
n. L 
A. 


ri 
^ 
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BITARAM PANDURANG y. GANPAT DAULATRAO, 20€ ? Ug d 
In these - circumstances, we must adopt vatan service inam. land, and, therefore, 


the lower Appellate Coutt's.finding that there: 
was neither fraud nor negligence. The 
result is.that the decision: as regards the 
decree in Original Suit No. 783 of 1913 and 
“the sale to second defendant must be set 
aside. The result of our decision sustaining 
the decree- and sale will be that no proper- 
ties are available for partition, since the prop- 
erties sold are -the only properties set 
out in the plaint schedule. We, ‘therefore, 
allowing the second appeal, sct aside the 


decrees of the lower Courts and dismiss ` 


plaintiff's sut with costs- throughout of the 
second. defendant. 


LOV N. Ve Appeal zilowed. 


BOMBAY HIGH COURT. 
SECOND CIVIL, APPEAL No. 384 OF 1921. 
m» February 6, 1923. 
' Present:—Sir Norman Macleod, K*., Chief 
Justice} and Mr, Justice Crump. , 
SITARAM PANDURANG DESHMUKH 
|o —PLAINTIERE—-ÁPPELLANT 
, versus — 
‘GANPAT DAULATRAO DESHMUKH — 
>O DEPRENDANT—RESPONDENT.  . 

Hindu Law—Hindu— Illegitimate offspring by 
Muhammadan misivess, whether Hindu. 

Under the Hindu Law a- man cannot be regard- 
.el as a Hindw by birth unless both his parents are 
‘Hindus, consequently an illegitimate offspring of 
“a Hindu by a` Muhammadan mistress vould not 
tea Hindu. - MOS 

Lingappa Goundan v. Esudasan, 27 M. 13, relied 
on 


Second appeal against the decision 
of. the Assistant Judge, Sholapur, in. 
Appeal, No. 206 of 1919, confirming 


the decree passed by the Subordinate Judge 
' at Pandharpur iri Civil Suit No. 375 of 1918, 


Mr. S. Y. Abhyankar, for the Appellant, 
Mr. P. B. Shingne, for the Respondents, 
JUPGMENT.—The plaintiffs instituted this 
suit to recover -possession- of -certant prop- 
eity on the ground that it was &eshuh], 


could not devolve upon the defendant, who 


was a daughter of one. Dada, th» illegitimate 
Son of Venkatrao, bv a Muhammadan, mis- 
tress. The pedigree appears at page I of the 
print. Venkatrao, the last owner of the 
vatan property, sold it to one Fazal Ali 
in r865. After Venkatrao's death in 1877, 
Babuiao , the illegitimate son of Venkatraa, 


.purchased the, property from Fazal | Ali 


and enjoyed the property till ha died. Then 
he was ‘succeeded by his brother Dada who 
left a widow Pyara, and a daughter, the 
present defendant. Pyara died. in 1906 


“when her daughter , the present defendant, 


took possession of the property. It. was 
urged in the lower Conrts on behalf, of 
the plaintiffs that Babu Rao and Dada 
were. the heirs of Venkatrao, as his dasi- 


.pulras, and hence they were in possession 


until their death, and that after the death 


.of Pyara, the widow of the survivor, 'the 


vanta would go to them. The appellants 


-have not been able to place before us-any 


case in which tt has been laid down that an 
illegitimate offspring of a . Hindu by a Mu- 
hammadan mistress would be a Hindu. That 


is contrary to one's notioas of the law on 


the subject, which is very clearly laid down 
in Lingappa .Goundan v. Esudasan (1) it 
being held that a man cannot be regarded 
as a Hindu by birth unless both his parents 
are Hindus. . 

The. result: must ba that Venkatrao. left 


“no Hindu heir to succeed him, and the 


illegitimate son's holding advers:ly to Venka-' 


'ta1ao's heirs became entitled to the property 
„as against them. ‘The appeal fails and mnst 


be dismissed with costs. 
Ww. C. A. Appeal dismissed. 


,()27M. 13. 
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"BADHA MOHAN 7. M. C. WHITE. 
ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 130 
OF I922.. 

i . January 31, 1923. 
Present:—Mr. Justice Walsh and/Mr. 
Justice Ryves. 


RADHA MOHAN AND  OTHEÉRS— 
APPELLANTS. 
k P UCKSUS 
M.-C. WHITE AND ANOTHER— 
. RESPONDENTS. 


Provincial Insolvency Act.( V of 1920); ss. 28 
(5), 66 (2)— Civi Procedure Code (Act V of 1908), 
s. 60 (1) (i (üi)— Insolvent—Half-salary divisible 
amongst credilors— Allowance to insolvent. 

Where the property of an insolvent which 
becomes: divisible amongst the creditors is his 
half-salary, the other half being protected by 
section 28 (5) of the Provincial Insolvency Act and 
section 60 (1) (i) (iti) of the Civil Procedrue Code, 

, read. together, it is open to the Insolvency Court 
under section 66 (2) of the Insolvency Act to 
make, out of the divisible half of his salary, such 
an allowance as it may think just to theinsolvent 

| Tor the support of. himself and his family. [p. 413, 
col. 2;.p..414, Col. 1.] 

Deti Prasad v. 
984; 40°A. 213; 16 A. L. J. 107, dissented from. 

First appeal from an order of the District 
Judge; Allahabad, dated the 21st Apiil 1922. 

Mr, Lalit Mohan Banerji, for the Appel- 
lants. | 

ME. A. Howard, for the Respondents. 


. JUDGMENT.—This is au appeal by a 
body .of creditors against an order of 
the District Judge of Allahabad making a 
personal: allowance to the insolvent out of 
nis property for the support of himself 
and his family, under section 66, sub-sec- 
tion (2), of the Provincial Insolvency Act, 
V of 1920. One difficulty in- delivering 
a clear judgment in a case of. this kind 
is that the enumeration of the appropriate 


sections has been altered from time to time . 


by various amending Acts. We will con- 
fine our observations to the sections of the 
present Act. 
Act, as the Counsel for the insolvent rightly 
objected, and was not applied for until a 
late stage of the proceedings and the matter 
of leave was referred to the Court hearing 
the appeal. Asthe case has been argued 
as one of principle, and appears to us: to 
require careful consideration in view of 


certain existing decisions, we have granted | 


the necessary leave, it being clearly a case 


i which it would have been granted, if 
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J. A. H. Lewis, 43 Ind. Cas. ` 


Leave was required under the . 


E 


applied for at once by any Cóumt appre* 
ciating the point involved. 

. The insolvent is an Engine-driver on the 
East Indian Railway in receipt of a fixed 
salary of about Rs. 250 with various monthly 
allowances and accretions due to overtime, 
and other matters which increase his monthly 
salary sometimes to nearly Rs. 500 and 
roughly to an average exceeding Rs. 400. The 
factors which must be taken into account in 
reducing this gross sum in order to arrive 
at the actual net income really enjoyed by 
the insolvent are not very clearly before us, 
and,inthe view, which we take, do not 
become important. But these two facts may 
be stated as representing, at any rate, the 
minimum of what is shown, mnamely, that 
half his gross salary would bz at least Rs. 200 
and that the sum directed by the District. 
Judge to be paid to the creditors, namely, 
Rs. 120 is certainly less than any just esti- 
mate of the actual half of the net income 
.actually- enjoyed by this  Engine-driver. 
As wil appear when we come to consider 
the relevant sections, the expression, "directe 
ed to be paid to the creditors "is not really 
an accurate method of expressing it. A 
more accurate method is that the learned 
Judge has granted an allownace out of 
the property prima facie divisible amongst 
the creditors, amounting to such a sum as, 
when deducted from his half salary, leaves 
a balance of Rs, 120 divisible amongst the 
creditors. 

There is no doubt that in the case of a 
person in India in réceipt of a salary or 
pension, the maximum which is divisible 
amongst the creditors is half. That maxi- 
mum is fixed by Statute. Section 28, the 
ordinary vesting section, makes the whole 
of the property of the iusolvent on adju- 
dication divisible amongst the creditors, 
but except by sub-section (5). from the prop- 
erty so divisible, any property which is 
exempted by the Code of Civil Procedure 
from attachment. Section “60, Civil Pro- 
cedure Code, in the case óf this Engine-driver 
exempts half, his salary from attachment. 
The combined operation , therefore, of 
section 28 (5) of the Provincial Insolvency 
Act and section 60 (1) (/) (it) is to make 
only half his salary divisible, amongst the 
creditors. ‘The creaitors in this appeal con- 
tend that that amount is not only the maxi- 
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mum but the minimum. In other words, 
that the personal allowance which section’ 
60, Civil Procedure Code, leaves to the en- 
joyment of the ordinary debtor by exempt- 
ing it ‘from attachment, is the only sum 
which. a Court. in insolvency cau allow an 
insolvent under its jurisdiction to enjoy for 
the support of himself and his family. So 
stated, the contention sounds reasonable. 
But the difüculty of accepting it is this. 
Section 66, stib-section (2), provides that the 
Court may from’ time to time “ make such’ 
allowance as it may think just to th- insol- 
vent out of his property for the support of 
himself and his family, and such allowance 
may, atany time, be varied or determined 
by the Court. " If both the maximum and 
the minimum are fixed by Statute, this 
provision is nugatory and might as wellbe 
struck ‘out of the ‘Actin every case in 
‘which a ‘man is earning his income by 
salary to which section 60 of the Code 
is applicable. ` Indeed, the 
that this sub-section of the 
Act is unworkable in the case of 
son paid by salary and, therefore, cannot 
be held to apply to him at all. Butif it was 
intended to fetter the discretion n the 
Insolvency Court in the case of a man 
who is earning liis money by salary xd his 
half salary was already protected by the 
operation of section 60, Civil Procedure 
' Code, the Legislature ought to have said so. 
The argument really | invites us to 
legislate, rather than to interpret. The 
language of the sub- section itself, namely 
the use of the word '' property " without 
qualification, clearly includes that part of his 
property; or, in other words, his half salary 
which by the joint operation of the two 
sections already referred to becomes divisible 
amongst the creditors under section 28 of 
i the Insolvency Act. Three cases have been 
cited to us which seem to support the con- 
tention of the creditors although they may, 


Insdlvency 


_if.one were disposed to enlarge: upon fine. 
distinctions, be said to be not ‘strictly in: 


point. But in substance it does appear 
to have been decided that the amount which 
an insolvent may be allowed for maintenance 


is irrevocably fixed ‘by section 60, Civil Pro- - 


cedure ` Code. We are not ‘satisfied that 
either of the Courts in the càses cited really 


intended to go to that length although they - 


used language which appears to produce 


INDIAN CASES.: 


cotefition is- 


,'à per- 
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that result. ~Ir they meant-that the amou!lf 
fixed by section'6o, Civil Procedure Cod® 
so fettered the discretion of the learne 

Judge that he could not depart from it: 
we find ourselves unabic to agree with 
that view, because we think that it is 
equivalent to a refusal to apply the express’ 
language of section 66, sub-section (2). But, 
really, the argument pushed to its logical 
conclusion must come to.this, that inas- 
much as section 60 fixes the sum both 
as regards maximum and minimum in ail 
cases of salary, the Court of Insolvency 
has no jurisd.ction under saction 66, süb-. 
section (2) to touch the matter. In ‘other 
words, section 60 has removed it from the 
Insolvency Court's cognizance, and that. 
any attempt by the Insolvency, Court to 
alter it by one pice would be uliya vires. 

That is the contention of Mr. I, M. Banerji, 


' who is always logical, in pressing the view 


of the appellants, and that is the inevitable 
result of the argument, but we are: not 
satisfied that the Courts in the cases relied 
upon intended to go to that length. | 
Itis only necessary to refer to the decision 
of our brother Rafique in a revision case 
reported as Devi Prasad v. J. A. H. Lewis 
(x). , In that decision, he followed and adopt- 
ted the view taken in the two previous cass 
mentioned by hm in his judgment, holding 
that section 60, Civil Procedare Code had 
fixed the proportion immutably at half, 
and he did not consider what, uadér these 
circumstances, was the: meaning which 
ought to be given by an Insolvency Court to 
section 66, sub-section (2). We hold that 
the law in India is precisely the same as. in 
England on this matter, Indeed, historically, 
it is correct to say that the sub-section in 
question, namely section 66(2),is taken direct 
from the English Legilsation on the subject 
and that the Insolvency Courts in this. 
country, in spite of the fact that they cannot 
attached the half salary which is removed. 
from the grasp of the creditors by szction 
60, have an absolute discretion to make a 
further reasonable allowance appropriate 
to the condition and the circumstances. 
of the insolvent, out of the remaining half 
which is otherwise divisible amongst the 


(1) “43 Ind. Cas, 984; 40 “A, 2137 16 A. 1, Jy * 


. To. 
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iom and that on this ground the appeal 
als. ` É : 5 
We. think it-right to add that we entirely 
approve: of the thoroughness, and of the 
methods and- considerations applied ` to 
the. decision of the question, and of the, 
result arrived at by the learned Judge in 
this case. In any event, he is the best, 
aud indeed almost the only Judge, pro- 
vided he has all the materials before him. 
His notes and his order alike show that 
he examined into the position very closely. 
He found, as is the case, that if the insol- 
vent keeps up the payment which he has 
hitherto dóne regularly of Rs. 120 per 
month, all the creditors will receive payment 
in {ull within a period very little more than 
two years from the order of adjudication. 
_ If this happeris, they will have done extremely 
well. It is very rare that in an insolvency, 
creditors ever get paid in full at all, and 
it is largely due to the salutary provisions 
by which salary can be attached and de- 
ducted in this country, that in this particular 
case the creditors have a reaonable hope of 
being paid in full. It is not suggested that 
the insolvency has been brought on by any 
misconduct, or reckless conduct in the 
insolvency sense of these words, on the part 
of this Engine-driver. It looks as if he had 
fallen into the somewhat easy temptation 
towards.extravagance in the ordinary affairs 
of life, such as dress and necessaries, although 
it,is true there is one large claim by a money- 
lender, as the result of the conduct of the 
creditors themselves. ‘Frades people who, 
either in the stress of business, .or out of 
kindness of heart, encourage persons in a 
humble condition of life to go on purchasing 
on credit in a way which they must know 
is beyond their, means, have only themselves 
to thank ifin the end they lose their money 
altogether, and if they are merely delayed 


in payment as these creditors seem likely . 


to be. ‘They suffer no loss, because the 


ordinary risks of trade which occur through ` 
bcd debts and unwilling payers, fall as a; 


rule, as every body knows, upon the honest 
consumers who .pay .promptly.and whose 


charges mustinclude the loss of.the trades- 


ian who would otherwise. have to shut 
up ‘shop. “No body wishes to discourage 
a tradesman from giving credit or such cre- 


dit cs he is satisfied the customer can stand ' 


a 


INDIAN CASES. ` 
SHANKAR RAMCHANDRA KULKARNI J. RAMCHANDRA ANNAJI KULKARNI. 


m 


but a tradesman who .continues to supply 
goods after it is obvious thatthe customer 
is unable to pay or unwilling to pay for 
the arreras which are due, | brings upon 
himself such loss as he may suffer, and in 
our view a Judge, sitting in Insolvency, 
has to consider these matters, that is tô say, 
the conduct of the creditors as well as the 
conduct of the debtor in the general public 
interest, to serve which the bankruptcy 
iaw has beeu devised. On the whole, we think 
the order complained of in this case was 
really generous to the creditors. At any 
rate, there is nothing to complain about in 
it, aud the appeal must be dismissed with 
costs. ' 


"M.A. A Appeal dismissed. 


‘BOMBAY HIGH COURT. ` 
. APPEAL FROM ORDER NO. 23 OF 1922. 
February 15, 1923. 
Present;—-Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. ` 
“SHANKAR RAMCHANDRA KULKARNI 
AND OTHERS—DEFENDANTS—APPELLANTS 
k ` VEYSUS 

RAMCHANDRA ANNAJI KULKARNI 
AND OTHERS——PLAINTIFFS—RESPONDENTS. 

-Arbitration—Properiy, ‘of deceased — testator, 
division of — Reference during pendency of Probate 
proceedings, legality of. ; 

Where the parties concerned with the Will 
of a deceased person refer to private arbitration 
the question how the properties of the deceased 
should be divided, the reference would not be 
rendered. illegal by the mere fact that it. was 


entered upon during the pendency of an applica- 


tion for the grant of Probate of the Will of the 
deceased and before the Probate proceedings had 


come to an end. 

Appeal from an order by the . First 
Class, Subordinate Judge at . Dharwar, 
in Suit No. 56 of 19r9. . 

Mr. G. N. Thakor, (with Mr. G. P, Mur- 
deshwar), for the Appellant. , 

Mr. H. C. Koyajee (with Mr. A.G. Desai), 
for Respondents Nos.x & 2. ` . . 
. JUDGMENT. —This isan appeal from the 
decision of the Subordinate Judge who pro- . 
nounced judgment in terms of the award 
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Exhibit 22. Onc Gurunath Balaji died 
on September 30, 1918 leaving a Will. Pro- 


bate proceedings with regard to the 
Will were pending in the District 
Court at Dharwar, instituted by the 


first defendant, in whose favour the Will. 
in question had been passed. On January 
5, 1919, the parties concerned with the 
Will cxectited a submission paper, Exhibit 
23. What was.submitted to the arbitra- 
tors was the dispute with regard to the 
estate of Gurunath .Balaji.. The arbitra- 
tors made an award, which is Exhibit- 22, 
by which, -after it was recited that in order 
_that the two parties should not ruin them- 
selves unncessarily by going to litigation, 
in respect of this dispute existing. between 
them with reference to the estate of Gurunath 
Balaji, the'disputes were referred, various 
properties were: allotted to the disputing 
parties. Clearly, although the submission 
paper was in a general form, it was never 
considered that the arbitrators were to de- 
cide whether Gurunath had, as a matter, 
of fact, executed a Will. It is apperent, 
on the face of the award, that the.arbitra- 
tors were in no way ousting the jurisdiction 
of the Court before which Probate proceed- 
ings were pending. They made no attempt 
whatever themselves to decide whether or 
not Probate shouldbe granted. Obviously, 
that'could not be decided by them. 

"But it is contended by the appellant that, 
‘because Probate proceedings -were pending, 
therefore, the award was illegal. No autho- 
tity. was .cited. for that .proposition.- But 
the appellant relied "upon .the .decision of: 
this Court in Manilal Motital ' v. Gokaldas 
Rowji (1). That decision could anly be. 
applicable if there had been.a suit pend- 
ing between the parties, the issues in which 
had been referred to arbitration without 
the intervention of the Court. ‘There was 
nothing whatever to -prevent the. parties 
going to arbitration with regard to the divi- 
sion of the estate, leaving the Court to decide. 
whether or not Probate should be granted. 
ofthe Will. That was a question . entirely 
outside the functions of the arbitrators, 
while the actual questions regarding the 
division of properties in dispute between the 
parties could properly be referred to them- : 

) 59 ‘Ind Cas. 53 522 Bom, LR. 10487 45 B, 
-45 ; 


. 
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The simple test in this case wouid beto con 
sider what would have happened if'the par- 
ties had waited until Probate had been issued. 
to refer to arbitration the question How: the 
pioperties of the deceased should be divided. 
It could not possibly be said then that 
the submission to arbitration would, be-ille- 
gal. The mere fact that it was entered 
üpon before the Probate proceedings had 
come to au end cannot possibly affect the 
question of its legality . or illegality. - The 
order of the lower Court was tight and “the 
appeal must be dismiss3d with costs. 


W. C. A. Appeal dismissed. 


CALCUTTA HIGH COURT. ` 
APPEAL FROM APPELLATE DECREE 
No. 753 OF 1921. . 4 
August 10,. 1922. 
‘Present:——Justice Sir Asutosh Mookerji, 
Kr.,.and Mr. Justice Rankin. 
MONMOTHA NATH KAR-—DEFENDANT 
—-APPELLANT 
' Versus il 
PROBODH CHANDRA RATARHI— 
PLAINTIFF—RESPONDENT. 

Bengal Tenancy Act ( V I I I0f 1885), s. 50 (2)— 
Presumption, whether applicable to'swit for ejecta 
ment—Landlord and tenant—Transfer of holding— 
Demand of rent from twansferee of holding, effect 
of— Construction .of document— Admission of exen 
cutant, value of. 

Section 50 of the Bengal Tenancy Act is by its 
terms limited in its application to suits or proceed- 
ings under the Bengal Tenancy Act, but even in 
cases where the section is not directly applicable 
the Court.may act on a presumption similar to 
the one arising under the section, ifthe facts justify 
the necessary inference. [p. 418, col. 1.] 

Rasamoy Purkait v. Srinath Moyra, 7 COW. N. 
132., Sarat Chandra Ghose v. Shyam Chand, xo 
C. W. N. 930, Nityananda Palv. Nanda Kumar 
Chowdhuri, 10 Ind. Cas. 163; 13 C. L. J. 415; 
Buzlul Karim v. Satish Chandra Giri, xo Ind, Cas. 
325; 13 C, L. J. 418; 15 C. W. N. 752, and Prau 
Krishna v. Mukta Sundari, 2x Ind, Cas. 544; 8r 
C. L. J. 193, referred to, Mam : 


sh 


ae 
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The presumption contained in section. 50 of 
the Bengal Tenancy Act applies whether the rent 
is payable entirely in cash or partly in cash and, 
partly in kind or entirely in kind, and the same’ 
principle applies to suits or proceedings to which 
the rule embodied in section 50 is extended by 
analogy. [p. 418, col.2 ] 
` Dina Nath Pal v. Rajar Sati Prasad, 72 Ind. 
Cas. 663 ; 36 C. L. J. 220; 27 C. W. N. 115; (1923) 
A. 1I. R. (C) 74,followed. - 

A’ demand by the landlord for rent from the 
transferee of a holding professing to bein occupation 
of the holding as a tenant is good evidence of mu- 
tual consent to the creation of a tenancy unless 
the landiord is able to explain that the demand 
was not unqualified and should be differently inter- 
preted. [p. 419, col. x.] : 

Underhay v. Read, (1888) 20 Q. B. D. 209; 57 
L. J. Q.B. 129; 58 L.T. 457; 36 W.R. 298; Brown 
v. Storey, (1840) x M. & G. 117; x Scott (N. R.)9; 9 
L. J.C.P. 22534 Jur. 319;133 E. R.270, relied 
upon. 

“Deonahdan Pershad v. Meghu Mahton, 5 C. 
D. J. 18x; xx C. W. N. 225; 34 C. 57, distinguish- 
ed. 


by. The admission of the executant of a document 
cannot be utilised to contradict the document. 
Evidence cannot be admitted to show the inten- 
tion of the executant which is not disclosed by the 
authorised’ channel, namely, the words which hə 
himself selected. [p. 418, col. 2.1 f 
Great Western Railway w. Bristol Corporation 
(1918) 87 L. J. Ch. 414; 16 Ia G..R. 393, relied on. 


. Appeal ageinst a decree of the Subcrdi- 
nate Judge, Second Court, Midnapore, 
dated the. 13th | December 1920, reversing 
that of the Munsif, Second Court, at tbat 
place, dated the 13th of November 1919. 
Dr. Dwrkanath Mitter (with him Babu 
Pyari Mohan Chatterjt), for the Appellant — 
The defendant is the appellant. The appeal 
arises out of a suit tc recover possession of 
two non-transferable occupancy holdings 
on the allegation that the same had been 
purchased by defendants in execution of a 
money-decree in 1917. The defence is 
that the holdings are one and a conso- 
lidated rent is payable and has been 
recorded as such in the Record of 
Rights, that they are raiyais at fixed 
rates and that the rent has been uniformly 
paid for 20 years. A portion of the holding 
was not mortgaged and hence plaintifi was 
- not entitled to re-enter. The First Court 
dismissed the suit. On appeal that decision 
has been reversed. I submit the landlord 
teccgnised me, ‘The sale certificate clearly 
shows that the entire holding did not pass 
by sale. The evidence shows tbat for 30 
yeərs the same rent has been paid part in 


ag 
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cash end partin paddy. ‘That entitle me 
tc e presumption under section 50, Bengal 
Tenancy Act. i 

Babu Lalit Mohan Mittra, for the Re- 
spondert.—The plea of recognition was not 
Í The finding is. eon- 
clusive that there was no recognition. See ' 
Deonandan  Pershad v. Meghu Mahton 
(1). Rent in kind cannot be treated as 
fixed rent. See Baneswar Mukherji v; Umesh 
"Chandra (2), Pran Krishna Saha v. Mukta 
Sundari Dassya (3). He is also precluded 
from raising the question under section 115, 
Bengal Tenancy Act. See . Pirthi Chand 
Chowdhury v. Sheikh Basarat Ali (4). 


JUDGMENT.—This is an appeal by the 
defendant in a svit for recovery cf - 


possession of land upon establishment 
of title. The plaintiff is the landlord 
of the disputed property, which, ac- 


cording - to him, comprises two non 
transferable occupancy holdings and was 
purchased by the defendant on the 21st 
August 1917 at a sale in execution of 
a mortgage decree. The defendant con- 
tended, first, that the Foldings belonged 
to a, raiyat at fixed rent and were conse- 
quently transferable under section 18 of the 
Bengal Tenancy Act; secon¢ly, that what 
had been mortgaged and was brought to 
sale was not the entire land of the two ten- 
ancies, so that he was the purchaser cf 
a portion of the holding.and was conse- 
quently not liable to be evicted; and, third- ' 
ly, that he had been recognised as tenant 
by thelandlord, who had, after bis purchase, 
demanded rentírom him, ‘The Trial Court 
held that the tenancy. could rot be deemed 
to consist of holdings at fixed rent, as 
the rent was payable partly in cash and 
pertlyir. kind. The Court further held that 
tbere had been, no recognition by the plain- 
tiff of the purchase of the tenancy by the 
defendant. But the Court upheld the con- 
tention that what hed been mortgaged and: 


.sold.-was less: than the entire land ‘of the 


tenancy. -In this view, the claim for re- 


covery of possession wes dismissed; Daya- 


(x) sC.I.]. 181; z1 C. W.N. 225; 34 C. 57. 

o 7 Ind. Cas. 8751 37 C. 626. - : 

(3) 1a Ind, Cas. 5445 X8 C, Ls J. 193. 
--(4) 3nd. Cas, 449; 10 C.l. J. 343313 Q We 
N. 1149 37 C. 30 (E. B.) ` ; 
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moyi v. Ananda Mohan. Roy (5). Upon 
appeal, the Subsrdinate Judge has reversed 
this decision. He has affirmed the finding 


of the Court of first instance upcr the ques- ` 
^o. tion of the nature of the tenancy and the 


plea of estoppel. The Subordinate Judge 


' has, however, held that the sale certificate 


covers the entire lands of both the holdings. 
In this view, he has concluded that the 


holdings had been abandoned by ihe origi 
nal tenants, with the result that the plaintiff: 


was entitled to re-enter. Upon the present 
appeal, the decision of the Subordinate 
Judge has been challenged ‘on . three 
grounds; namely, first, that the hold- 
ings constituted tenancies at fixed rents, 
notwithstanding that the rent was 
payable partly in cash and partly in 


' kind; secondly, that.the question, whether 


the defendant has made a valid purchase of 
, all the lands of the Foldings must be deter- 
' mined with reference to, not the sole certi- 


‘+ ficate, but the mortgage-deed; and, thirdly, 


that the question of recognition has not 
' been properly decided. . 
As regards the first question, the evidence, 
' itis urged, makes it abundantly clear that 
„the holdings have been held at rent which 
: has not been changed for many years. It 
is not disputed, however, that the rule of 
‘presumption embodied in sectian 50. (2) 
of the Bengal Tenancy Act is not by its 
: terms applicable.- That section is, by its 
terms, limited in its application to suits or 
. proceedings under .the Bengal Tenancy 
Act. A suit for-ejectment does not fall 
‘within that description Sarat Chandra 
‘Ghose v.: -Shyam Chand. (6), Rasamoy 
Purkait v. Srinath Moyra (7). But it hes 
. been ruled that even'in cases where section 


. §0 is not directly applicable, the Court 


.may act on a presumption similar to the one 
-arising under the section, if the facts justify 
: the necessary inference; Nityananda Pal v. 

‘Nanda Kumar Chowdhuri (8), Buziul Karim 


“+ wi: Satish Chandra Giri (9), Pran Krishna 


Saha v. Mukta, Sundari Dassya (3). Now, 
in respect of:sectiou 50, it has been recently 


(5) 27 Ind. Cas, 61; 42 C. 172; 18 C. W. N. 971; 
20 C. L. J. 52. . . » 
' (6) 10€. W:N. 930.. ME 

(7) 7C€.W.N.132.- ^" -—- - ; 
SN to Ind, Cas. 1635 13 C. L; J. 415 ^ v 
is (9) ‘to Ind. Cas, 3251 136, Le]. 418515 CW, 
58.752. to je v) m. ee gag E 


INDIAN CASES: 


"mortgage. 


[1923 


held, in the case of Dina Nath Pai v. Raja 
Sati Prosad IS. A. No. 2108 of 1920] (xo) 
[decided by Mookerjee and Chotzner, JJ., 
on the 7th. August ` 1922) ‘that the 
presumption - applies whether the rent is 
payeble entirely. in ‘cash or partly in 
cash and partly: in kind, -or entirely 
in kind. The same ‘principle plainly ap- 
plies'to suits or proceedings where the rule 
embodied in section 50 is extended by anal- 


‘ogy. It ‘follows that the Courts below 


have erroneously. held thet the disputed 
holdings could not be tenancies held at 
fixed rents merely because the rent was pay- 
able partly in cash and partlyin kind. The 
relevant facts must accordingly beinvesti- | 
gated and tke Court must determine . wbe- 
ther the tenancies have been held at a 
üniform rent or rate of rent fo: such a length 
of time as to justify the inference" that 
they must have been in .their inception 
"holdings at rents fixed in perpetuity; in 
other words, mourasi mokarrari holdings. 
‘As regards the second question, it is 
plein that the Subordinate Judge has not 
examined the matter from the correct stand- 
point.” ‘The root of the title of the defendant 
is the mortgage-deed. With reference 
to the boundaries set out therein, com- 
pared with the entries in the Record 
of Rights, the Trial- Court came | to 
the conclusion that one plot, that is, 
No. 996, was not’ included: in the 
| This finding has not - been 
expressly reversed bythe Subordinate Judge; 
but he has proceeded cn tbe assumption 
not founded «n' the evidence that there 
may have- been a mistake in the Record cf 
Rights.- We are of opinion that this point 
requires re-consideration. We may add that ' 
"whatever title may have vested in the de- 


“fendant, must be traced ta tbe mortgage- 
-bond and cannot be restea/ on: an adirission 


of the tenant himself. The question clearly 
is nct; what the' tenant intended to mort- 
gage but what was conveyed by- virtue 
of the description actually inserted therein. 
The admission of the’ tenant, cannot be 
utilized to contradict the document and it 
would ‘be dangerous ‘te allow outside 


‘evidence to «show the: intention -of -the 


writer, whichis not disclosed by the autho- 
tised channel, namely, the words which ‘be 
* (co). 73 ind, Cas, 6635/36 CT J. 2203,27 ©: 
WENG rT 5p (1923) AFE Re (C) 74. —— 07 07 00e 
X o X v 
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himself selected. This does not require 
elaboration and reference need only be made 
to the decision of.the House of Lords in 
Great Western Railway v. Bristol Corpo- 
ration (II) where tbe earlier authorities 
will be found revieweo. i i 
Asregards the third point, we are of opin- 
ion that the question of recognition, has 
not been properly examined. ‘The evidence 
indicates that the plaintiff demanded not 
from the defendant, wth full knowledge 
thatthelatter wasin possession as purchaser 
of the tenants’ rights in the land. Prima 
faciethisis evidence of an intention, unless 
otherwise explained, to recognise the title 
of the purchaser, and unless repudiated 
would constitutetherelationship cfJandlcrd 
and tenant. The observations in Deonan- 
dan Pershad v. Meghu Mahion (x) where 
on the authority of Evans v. Elliot (12) 
and Towerson v. Jackson (13), it was stated 
that mere demand for rent is not sufficient 
to create the relationship of landlord and 
tenant, unless followed by assent in res- 
poase thereto, do not affect the case be- 
fore us. Here the defendant purchased the 
holdings on the assumption that they were 
transferable and he professed to be tenant 
in, occupation. In such circumstances, 
demand by the, pla ntiff for rent is good evi- 
dence of mutual consent to the creation of 
a tenancy ünless the plaintiff is able to ex- 
plain that the demand was not unqualified 
and should be differently interpreted ; see 
Underhay v. Read (14) which refers to Brown 
v. Storey (15). This aspect of the case has 
not been investigated by the Courts below. 
The result is that this appeal is allowed, 
the decree of the Subordinate Judge. set 
aside, and the case remanded ta him for 
re-cans deration. Costs will abidethe result. 


Z. X. Appeal allowed ; 

| ase vemanded. 

(2 hga 87 L. J. Ch. 4145 16 IL. G. Re 393. 
R(12) (1838) 9 A. & E. 342; 48 R. R. 520; I 
P. & D. 256; 81, J.Q. B. 51 112 E. R. 1242. 

(23) (1891) 2 Q. B. 484; 61 L. J. Q. B. 36; 05 
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BOMBAY HIGH COURT. 

First CIVIL APPEAL, NO. 292 OF 19/1. 

February x6, 1923. E 

Present:—Sit Norman Macleod, K*., Chief 
Justice, and Mr. Justice Crump.- 

. CHUNILAL ASHARAM-PLAINTIFE- -. 

APPELLANT . 

versus ` 

KASHIBHAI NATHABHAI- 

— RESPONDENT. ae 

Civil Procedure Code (Act V of 1908), s. 47— 
Execution of decree— Defendant: against whom suit 
dismissed, whether party to suit— Objection by such 
defendant. to attachment, nature of—Court, duly of. 

D, instituted a suit against.C. and D,father and 
son, and obtained a decree against the son D.alone.. 
P then applied, to attach D's property whereupon 
C applied to tlie Court not to execute the decree 
against theproperty which he alleged belonged to`. 
himself, The Court, after considering _ affidavits 
field by the parties, granted C's application, and, 
referred P to a regular suit to have it declared that. 
the property was the property of his judgment- . 
debtor.and was liable to, be-attached and sold in 
execution of his decree, On appeal: — : 

Held, (1) that although the suit against C had . 
been dismissed he was still a party to the suit within 
the explanation : to section 47 of the Civil Pro- , 
cedure Code, and any question arising between him 
and Pwithregardto the execution of the decree 
would have to, be determined by the Court 
executing the decree and not by a separate suit; 
fp. 420, col. 1.] : 

(2) that C's application was premature and 
ought not to have been entertained, that the 
made Daan iW 

roperty had actually been attached an e 
indicante rights interfered with, and that the 
question in C's application should be decided 
upon evidence and not upon affidavits... [p. 420, 
coL 1.] " i 

First appeal from the decision. of the 
First Class Subordinate Judge, at . Alumed- 
abad, in application in Darkhast No. 382 
of 1919. . n 


Mr. G. S.. Rao, for the Appellant. - 

Mr. G. N. Thakor (with him Mr. R. J. 
Thakor), ior the Respondent,- : 

JUDGMENT,—Thkis is au appeal from an 
order of the First Class Subordinate Judgé 


-on an-application of a very curious nature. 


The plaintiff filed a suit against two defend” 
ants, who were father and son, The suit . 
was.dismissed against the first defendant, 
and decreed against the second defendant, 
The plaintiff applied to the Court to attach 
the property of the son, The first defendant 
then applied to the Court that the Court 
should not execute the decree against prop« 
erties- which’ he «alleged: belonged to him, 
t nen ae Pa rome ren di toe . 


t 


420 


'TNDIAN CASES. 


"623 


CHUNT LAT, ASHARAM Y. KASHIBHST NATHABHAI. ` 


but if the Court had granted, execution and 
attached his properties; the attachment 
should be raised. ‘The learned Judge allow- 
ed affidavits to be filed and came to the 
couclusion tnat the first defendaat had 
proved his case for the purpose of th» appli- 
cation, and that the teliet of the decree- 
` holder was to bing a regular sut and get 
it declared therein tnat the property was of 
“the judgment-debtor and liable to pe attach- 
ed and sold. So he ordered. tnat, tne property 
Should not be attached, and if the-view were 
taken that they were: already attached, 
as the Court haa passed an orderror attach- 


“ment, he orderéd that toe attachment should , 


bé raised and that the plaintiff shculd get 
it first declared in a regular suit that the 
properties he sought to attach were-of his 
` Judgment- -debtor and labie to be attached 
-in execution ct tus decree. 
| Now,if the claimant, the first deZendant, 
had been an outsider he would heve had 
„to. preter’ a claim against the ‘attachment 
-which would have peen investigated under 
O. LVIII. The decision: of .the Court 
‘on that appucation-wouod not pe aprealabte. 
Jhe remedy ot the dissatisfied party would 
. be by astitt, and it would certainly seem from 
-the remarks of the Judge in the Couct below 
that he thought he was making an order under 
O. XXl,r 60. But as the 
although the suit had been dismissed against 
him, was still-a party to the suit within tne 
explanation to: section 47, any question 
arising between him and the plaintiff’ with 
regard to the execution of the dectee would 
‘have to'be determined by the Court executing 
tne dectee, and not be by a separate suit. 
Therefore, the first defendant’ s Claim to the 
property would have to be ‘ determined by 
the Court executing the decree. ` 
But the real question is whether this ap- 
plication came withm tne provisions ot sec- 
tion 47 of the Code. lt was open to the first 


delendant to ask the Court to hola that a. 


question had arisen between the parties 
, and to'decide it. gut the first detendant 
was exactly. in the same position as any 
ońdnary outsider clainuug aga,nst an exe- 
cuting plantit with regard to kis cause 
of action. An outsider could not preter a 
claim to the property until injury had resu‘ted 


to him by tne property wnich he claimed to be- 


his having been attached. He could not ask 
the Court to decide any question relating 


“Evidently the Court cousidered, 


first defendant, ' 


to the property until his property had beet 
attached. The order ^ directing that the 
property should be attached effected 
nothing ‘against the intérest ot the first 
defendant, His application was in elect 
a quiu timet application to prevent that 
happening which ne was afraia would hap- 
pet of the Court after maxing an order tor 
attachment ot his property actually detained 
his property. No authonty has been cited 
‘to us which sanctions such an application. 


„In our opinion the application was premature 


and ought not to have been entertained by 
the Cout. When tne property nad actu- 
ay been attached, then the first detendant 
could compiain that his rights had been 
interfered with and ask the Court to remove 
the attachment. 


‘We should lke to ' point out that 
the question. which may „arise with 
regard to ths property between the 
planitiff and the tust detendant, and 


which may have to be tried by the Court 
“executing the decree, is not a question 
"which could. pessibly be tried by affidavits. 
in dealing 
with the first detendant’s application, that 
it was comeptent to deal with tne matter 
in a summary manner, thé question bet- 
‘ween the parties having to be witimately 
decided by a regular suit, so that if this mat- 
ter comes eventuatly before the Court, it 
wil have io deal with the question on evi- 
dence, and that evidence would hav. to ba 
taken in the same way as in a reguiar stit. 
The appeal must be aliowea and th2 appli- 
cation dismissed with costs throughout, 


"OW. C. A. Appeal allowed. ` 
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LAHORE HIGH .COURT. . 

First. CIVIL APPEAL No. 1559 OF 1918. 

February 28, 1923. tee. fis 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
$e. and Mr. Justice T'forde. i 
. Messrs. BUBBY HURRY & CO, - 
THROUGH HARI RAM or AMRITSAR— 
DEFENDANTS-—APPKLLANTS 
VEFSHS 
Messrs: M, HERTZ & CO., I/fD., 
MANCHESTER, ENGLAND —PLAINTIFFS 
ue i -—RESPONDENTS. " 
* Construction of contract—Sole of goods—C. L- 
F, contract, incidents of —Purchaser, whether can 
vefuse payment except on delivery. 

One of the clauses in a contract for the sale of 
goods provided -that the vendor shall draw upon. 
the purchaser through any Bank in sterling for the 
total amount of the invoice at 60 days’ sight, the, 
Bills of Lading and shipping documents to be hand- 
ed to the purchaser on payment of the draft. , The 
purchaser further bound himself to accept such 
drafts for presentation and pay at maturity not- 
withstanding. any objection he may have on 
account of any variation whatever from the 
terms of the indent, such objections, if any, to be 
settled privately or by arbitration. ‘The purchaser 


also agreed not to raise any claim in respect of the- 


transaction unless he had accepted and retired the 
draft or drafts: , 

Held, that on a true construction of the-agree- 
ment the purchaser was bound to accept the drafts 
upon presentation on tender of the Bills of Lad- 
ing and shipping documents, and no claim could 
be raised by him, nor arbitration invoked until 
^ payment had been made. [p. 422, cols. 1 & 
2. yg 


When goods have been sold upon C. I. F. terms, 
the contract of the seller is performed by tendering 
to the buyer the documents which would en- 
able the latter to obtain on. the ship’s arrival 
the delivery of the goods contracted “for, 
These documents must be tendered within 
a reasonable time from the time agreed upon 
for shipment of the goods which they represent, 


If the contract of sale provides that payment is - 


to be made by draft drawn on the buyer, the latter 
is bound to accept the draft on tender of the 
proper documents. This he must do even though 
the goods be lost or destroyed at the time the draft 
‘is presented. -The delivery he is entitled to as 
against payment of the contract price is not the 
goods contracted for but their symbol represented 
usually by the Bill of Lading, Charter-party, 
Invoice and Policy of Insurance, Upon payment 
he can, upon arrival of the ship demand the goods 
themselves, and should these not be forthcoming, 
or,when forthcoming, not be of the nature con- 
tracted for, all his remedies. at law are then 
open tohim, [p. 423, col. 1.] : t 
Clemens Horst Co. v. Biddell Brothers, (x912) 
A. C: 184 81-1. J. K., B. 42; 105 L. T. 563; 17 Com. 
Cas. 45; 12 Asp. M. C. 80; 56 S.J. 50; 28 T. L. R. 
42, Tied on, 4 aa a p "EE 
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First appeal from the decree of the Sub- 


. ordinate Judge, First Class, Amritsar, dated 
- the 30th Aprilrgr8. . l ' 


Lalas Sardha Ram and: Jagan Nath, for 
the Appellants. | 
Mr. Philip Morton, for the Respondents. 


JUDGMENT,—This is an appeal of the 
defendants against the judgment of the 
Subordinate Judgé of Amritsar in an action, 
brought to recoverd amages for breach ot 
contract arising out of an agreement, or 
agreements for the sale of certain goods. 
Tho facts are fully set out in the judgment 
of the Court below and we will only re-state 
them so far as is necessary for the purpose 
of making our reasoning clear, ~ a vee 


On the 23rd of December 1909 the dey 
fendants-appellants entered into a contract 
in writing with the  plaintiff-respondents 
whereby the former agreed to buy and the 
latter to sell certain goods upon the terms 
and conditions therein contained. This do- 
cument contains 23 clauses and concludes 
with a statement that the parties shall 
“accept the above contract as the basis 
of the agreement between them.” 


Clause 2 of the document provides 
that the vendor shall draw upon the 
purchasers through any Bank in sterling for 
the total amount of the invoice at 60 days’ 
sight free of interest, the Bills of Lading and 
shipping documents to be handed, to -the 
purchesers.on payment of the draft. The 
purchasers further bind themselves to accept _ 
stich drafts upon presentation and’ pay 
at maturity, notwithstanding any  objec- 
tion they may have on account of any 
variation whatever from the terms of the 
indent, such objecttons, if any, to be set- . 
fled privately or by arbitration. 

Clause 8 contains the provisions as to 
atbitration and commences: wih the state 
ment that the purchasers shall not raise any 
claim in respect of the transaction unless 
they have accepted and- retired the draft 
or. drafts. a eae 
. The goods ate to be shipped on purchasers 
account and risk and all offers and prices 
are deemed, to mean “Free.” Karachi 

arbour.” Mo: 

Toa the 31st December 1912 the appellants 
wrote to the respondents three letters, thc 


è 
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tirst ordering 20-cases of prints, the second 
'5 bales of khaki, and the third 5 cases of 
white mulis, upon certain terms which 
need not be fully referred to. 

The ‘first two letters expressed terms to 
‘be C, I. F. Karachi Harbour, atid ail three 
. opened with the phrase ‘‘please ‘supply the 
following goods on our usual terms and con- 
ditions.” ^ 

The respondents contend that the words 
"our usual terms and conditions" mean the 
terms and conditions contained in the agree- 
ment of the 23rd December whereas the’ 
appellants’ contention is that these words 
refer to the course of business actually trans- 
acted between theniselves and the tespond- 
ents and have no reference to the document 
of the 23rd December which applied only 
to a specific transaction of that date. -The 
appellants further ‘contend that. even if 


that document does in fact govern the: 


contractsin dispute it does not bear the 
construction placed upon it by the 
respondents. | 

The contest between the parties 
mainly concerted with: clauses 2 and: 8 
teferred to above. 

The respondents dani that under those 
clauses they are entitled to payment for 
goods shipped to the order of the defendants 
upon tender of the shipping documents, 
and that ne question as to quality or condi- 
tion of the goods can be raised by the pur- 
chasers until payment has been effected 
by: the retirement of the drafts. The ap- 
pellants, on the other hand, maintain that 
* even if these clauses govern the contracts of 
sale, they are entitled to reject goods which 
are not up to sample; or of the nature or- 
dered, without retiring the drafts. ‘They 
also contend that under the arbitration 
clause they ate entitled to refer to arbitra- 
tion. any dispute which may arise as to 
natute or quality of goods shipped to their 
order, before any payment need be made. 
. The respondents deny that arbitration can 
be S until. the drafts have been re- 
tire 


So far as the agreement of the 23rd De- 


rant is concerned, we have no doubt at 

all that upon the true construction of that 
agreement the purchasers are bound to 
accept the drafts upon presentation, 
on tendet of the Bills of Lading and ship. 
ping documents ; and that no claim by the. 
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| 41025 


purchasers.can’ be raised, 
invoked, until 


nor arbitration 
such payment has been 


The further question then arises as to 
whether or not this document governed ` 
the transactions in question. This ques- 
tion would nave been material but for 
the fact that the transactions in dispute are 
expressed to have been, and obviously 
were, upon the usual cost freight aud insur- 
ance corittact—a form of mercantile deal- 
ing, the principles and legal effects of' which 
have been so exhaustively defined by judicial 
decisions that no room is left for any 
doubt or ambiguity whatsoever whenever 
that form of contract has been- -adopted. 
“That it has been adopted in the cases 
before us is clear beyond question, even if 
we.leave the document of the 23rd Decem- 
ber out of consideration. Not only did the 
letters of the appellants ordering the goods 
expressly state the terms to be C. I. F, but 
if any further assurance were required on 
this point it is provided by the Bills of Lad-. 
ing themselves, which bear on their face the 
following terms;— 

. C, I, F. Karachi Harbour draft 30 days’ - 
sight. ] 

“Yhrough the Chartered Bank of India, 
Australia and China. 
. '' Documents ` 
“Insured for £ 75." 

No clearer evidence of a C. I. F. contract 
could be found, - 
“The appellants, indeed, admit that the 
contract was a.C. I. F. one, but still contend 
that this does not take away their right. 
as purchasers of specific goods to reject 
those ` goods. "on arrival at the port of . 


against ^ payment 


.destination if they are. not up tosample. 


They mamtain that the rights of examina- 
tion and rejection befoie payment are im- 
plied in C. I. F. as in other contracts for 
the sale of goods. In support of this con-: 


, tention Counsel for the appellants has :ze-' 


ferred us to the decision of the Court of 
Appeal in the well known case of Biddelt 
Brothers v. E. Clemens Horst Company (1) It 
was there held by Vaughan Williams, L. J., 
and Farwell, L. J., (Kennedy, L. J^ dissent- 
ing) thet on a C. I. F. contract ‘ ‘terms net 
cash” the buyers were not bound to pay 
for certain hops on tender of the’ shipping 


(1) (r911) x K. B, 934; 16 Com, Cas. 197, 
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documents but were entitled to refuse pay- 
ment, until upon the arrival of the hops 
they had been given an opportunity for 
inspection’ of them. 
‘Apart from the fact that the 'con- 


tract in that case materially differed 
from the one béfore us in that it 
contained no term expressly provid- 
: ing for a payment against shipping 
documents—an omission which went to 
the root of the decsion of Farwell, 
L. J., the deciston of the Court of 


Appeal was unanimously reversed by the 
House of Lords on appeal Clemens Horst 
Co.v. Biddell Brothers.(2) and the dissen- 
ting judgment of Kennedy, L. J., adopted 
with very strong expression of approval. 
The effect of that and a number ot subse- 
quent judgments is to make it clear beyond 
al possibility of doubt that when goods 
have been sold upon C. I. F. terms the con- 
tract of the seller is performed by tendering 
to the buyer the documents which would 
enable the latter to obtain on the ship’s 
arrival the delivery of the: goods contracted 
for. These documents must of course be 
tendered within a reasonable time from the 
date agreed upon for shipment ot the goods 
which they represent. If the contract ot 
sale provides, as it does 1n the present case, 
that payment is to be made by draft drawn 
on the buyer, the latter is bound to accept 
the draft upon tender of the proper docu- 
ments. This he must do even though the 
goods be lost or destroyed at the time the 
draft is presented. The delivery he is 
entitled to as against payment of the contract 
price is not the goods contracted tor 
but their symbol represented usually by 
the Bill of Lading, Charter-party, Invoice 
and Policy of Insurance. Upon payment 
he can, upon arrival of the ship, demand 
the goods themselves and should these 
not be forthcoming, or, when torthcomiug, 
not be of the natüre contracted for, all his 
remedies at law are then open to hum. So 
far, therefore,‘ as this part of this 
case is concerned we ate satisfied 
that the appellants’ contentions are un- 
sustainable. The. shipping documents and 
the drafts’ were duly téndered to them 


` (2) (1912) A. C. 18; 8r L. J.E. B.42: 105 L. T. 
563; 17 Com.'Cas. 55; 12 Asp. M. C. 80; 56 
S. J. 50; 28T L. Rs 42. $ 
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and they refused to pay, and they have . 
accordingly failed to perform their part 
of the contract. The respondents, treat- 
ing this refusal—as they were quite entitled 
to do—as-a breach of the chis tact, then 
proceeded to sell the goods by private treaty 
after having given to the appellants due 
notice of their intention to do so, and the 
only matter which remains to be consider- 
ed is whether or not the respondents had, 
under the circumstances, a Tight of re-sale 
and, if so, whether that right was properly 
exercised ? ig 

That they had the right to re-sell the goods 
cannot be seriously disputed. If the par- 
ties were bound by the terms of the agree- 
ment of the 23rd December, the nght of 
sale 13 governed by clause 3 ot that document, 
which provides that upon faiture by the 
appellants to accept the draft on presenta- 
tion or pay at maturity, the respondents 
may sell the goods by pubitc auction or 
Private sale after giving ten days’ notice 
ot intention to do so, the appellants under- 
taking to make good any deficiency or 
loss sustained and waiving any: profit on 
such sale should there be any. `- 

If the appellants' contention .that they 
are not bound by this agreement be-accept- 
ed, the right of re-sale is conferred? upon 
respondents by section 107 of the Indian 
Contract Act (corresponding to section 48 
(3) of the English Sale of Goods Act, 1893) 
‘which isin all matertal respects identical 
in etfect with clause 3 of the agreement. 
Indeed, this clause was obviously based upon 
Section 107 of the Statute. The only differ- 
ence between respondent's right to re-sell 
under the Statute and their nghts under 
the agreement is that in the tormer 
case it could only be exercised it the prop- 
erty in the goods had passed to the appel- 
lants at the time of the breach ot contract, 
while in the latter case it could be exercised 
irrespective ot whether such property had 


or had not passed. The distinction in the 


present case is not material as the property 
undoubtedly passed.to the appellants at 
the latest at the moment of tender ot the 
shipping documents. The only question, 
therefore, which remains to be considered 
is whethei the sale was a proper one or not. 
Upon the answer to that question depends 
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. the, respondents! right to thé amount of da- 


mages claimed in the present action, namely, 
the difference between the contract price and: 


.the price realised by the sale. As to this, 


the appellants say that the sale was collu-. 
_sive-and fichtious: and at an under valtie. 
Ttis true that the manner in which the trans- 
` actio was carried out was not all that it 
, ought to have been. A person of more than 
doubtful reputation in commercial matters 
was selected as commission agent to negotiate: 
the sale, and, a good deal of mystery sur-. 
rounds the identity ot the actual purchasers; 
and, moreover, the evidence as to market- 
value of the goods at the time of sale is 
lamentably deficient. But the tact remains 
that the price actually obtained was higher 
than an offer made by the appellants them- 
selves. They had -ample opportunity to 
investigate the validtty ot the transaction 
at the time and neglected or failed to do 
so. They have not produced any satisfactory 
evidence to show that. the price realized 
was.an  under-valte. "This question was 
closely inquired into’ at the trial, and the 
Court below has held that the goods realized 
a proper price. and that there was nothing 
collusive or improper in the manner in which 
the sale was effected; ^ ' .-- TES 


: Although we may -hot - ehtirely agree 


with the learned: Subordinate Judge on this _ 


. «particular. finding, yet-we cannot on the 
evidence before us hold that he was not 
reasonably entitled to find as he did. 

For the reasons we have given we have 
no .alternative but to dismiss the appeal, 
the parties to pay thetr own casts in this 
- Court, : ia 

Z., K. - ~ -Appeal dismissed, 


T 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 733 OF 192). 
: ` February 6, 1923. 

Present:—Sir Norman Macleod, KT., 
~ Chief Justice, and Mr. Justice Crump. 
. TIMMAPPA ANNAYA BHATTA— 
| PLAINTIFF NO. 2— APPELLANT 
versus’ 

MANJAVA ` JATTAYA  SHETTI AND ` 

' OTHERS— DEFENDANTS AND 
PLAINTIFFS Nos. I, 3 AND 4— 
: . RESPONDENTS. : 

© Civil Procedure Code (Act V of 1908), O. IT, 
y. 2—Tonancy-in-common—Sult for profits— 
Subsequent suit for partition, maintainability of. 

Where there is a tenancy-in-common, there 
is always a constantly recurring right for each 
tenant to demand partition from the other. There- 
fore, itis always open at any time, as long as the 
tenancy-in-common continues, for one tenant to 
file a suit for partition irrespective of any suit 
or suits which may have been filed for a share of 
the profits previously. 


| The fact, therefore, that in a suit by a joint 
tenant for a share of his profits he did not sue 
for partition, would not bar a subsequent suit 
for partition, as the causes of action not being the 
same O, TI, r. 2, Civil Procedure Code, would not 
apply. : 


Second appeal against the decision of 
the District Judge,. Kanara, in Appeal No. 
II4 of 1922. | 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr. S. V. Palekar, for Respondents 
-Nos. 2to 6 and 8, 


. Mr. Alex A. Puis, for Respondents 
Nos. 9, 13 and 14. j 


JUDGMENT. l 

Macleod, €. J.-— The plaintiffs sued for 
partition and separation of their half share 
in the plaint lands. The first issue was, 
whether the suit was barred by O. TI, 
r. 2, Civil Procedure Code. That issue was 
found in the affirmative by the Trial Court, 
and the plaintiffs’ claim for partition 
was disallowd, but a decree was passed 
against certain of the defendants for 


"Rs. 150, being the’ plaintiffs’ share of the 


profits of the suit property. An appeal against - 
that decree was dismissed. It has been 
found that the plaintiffs were entitled 
to a moiety of the mulgent lease relating 
to the land; and.in the Record of Rights 
of 1909, the plaintiffs were entered as mul- 
genidars along with the defendants’ family. 
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Then, in 1916, the plaintiffs claimed to have 
let their moiety of the mulgent: to defend“ 
ants on ¢halgent for Rs. 504 year, and they 
claimed five years’ accumulation of unpaid 
rents. The Court held that there was no 
evidence of any ehalgeni. But it held also 
that plaintifs and defendants were 
tenants-in-common, and as the defendants: 
cotild not prove exclusion, they had to 
pay the plaintiffs their half share of the 
mesne profits. ` 

In this suit they asked for partition, 
in addition to the profits belonging to their 
share. Now, it will be seen that the cause 
of action on which the plaintiffs relied in 
the suit of 1916 was a chalgent lease. It 
was found that there was no such lease. 
The Court, however, gave them something 
which they did not ask for, namely, profits 
belonging to their share as mulgenidars, 
It'is difficult. to see, then, how it could 
possibly be said that the cause of action 
in the present suit has any connection 
with the cause of action in the suit of 1916. 
But even if the plaintiffs in that suit had. 
claimed a halfshare of the profits in the 
suit property, which belonged to them and 
the defendants as tenants-in-common, with-. 
outsuing for partition, I cannot see how. 
such a suit would bar a later suit 
for partition under the provisions of O, 
II, r. 2. Itis always open to a tenant- 
in-common to claim his half share of 
the profits of the land which is jointly 
owned, and there is no obligation lying 
on him in-his suit for profits, also to 
claim partition. ‘The cause of action in a 
.suit for profits would be the fact that there 
is a tenancy-in-common, the fact that one 
-~ of the tenants has collected the whole of the 
rents, and the fact that the other tenant 
is entitled to his share, and the relief which 
could be claimed on that cause of action 
would be half a share of the profits. There 
must always. be "a constantly recurring 
right for each tenant to demand partition 
from the other. Therefore, it would 
always be open at any time, as long as the 
tenancy-in-common continued for one 
tenant to file a suit for partition 
irrespective of. any suis or suits which 
had been filed béfween them for a share 
of the profits during the continuance of.the 
tenancy-in-common. ‘Theréfore; it‘ is clear 
thit O. II, r, 2, does not apply to this‘cas¢, 
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‘must, I 


.are not identical; 


and the claim for ‘partition must. be ‘tried 
on. its merits: The appeal must-be-allowed 
and the suit ‘returned ‘to. ‘the "Trial Court 
for disposal, : ‘The: appellant will-bé entitled 
to his Costs in! this Court and in the lower 
Appellate .Court.. The costs: -in - the Trial 
Court ‘will be: costs in the catise- 

~ Crump; J.— It seems to-me clear that thé 
cause of action. in, the previous suit is not 
identical: with the catise of action in the pre- 
sent -suit. The words: cause of.action" 
- think,“ be interpréted : with ' 
tefereticé to those facts which’ the’ plaint: 
iffs ‘set ‘out as grounds for the relief he 
claimed. In the previous suit he sued. as a 
landlord to recover rent. In thatsuititis ` 
difficult to see how he could have claimed 
partition of the property. That in the course 
of that trial it was held that he-was - jointly 
interested in certain, properties and .was, 
therefore, entitled to a share in the profits 
does not; alter the cause of action on which- 
the. suit was based. The cause of action 
for the later suit is the co-tenancy : which 
was held proved in. the former suit; and 
it is clearthat those two causes of action 
and, therfore, O. II 
r. 2 has no application here. Indeed, it 
would be unfortunate if we were compelled 
to dismiss the suits on any such grounds, 
for that would clearlylead to most incon- 
venient results. 


W: C. A.. Appeal allowed. ` 


LAHORE HIGH COURT. 
SEConD CIVIL APPEAL No. 361 ÒF 1020. l 
` February 20, 1923. ` 
—Mr. Justice Scott-Smith | and 
. Mr. Justice Fforde. 
` Musammat ZAINAB AND ANOTHER 
) —PLAINTIFFS—APPELLANTS ` 
versus 
' GHULAM RASUL AND OTHERS 
DEFENDANTS— RESPONDENTS, E : 
. Limitation Act (IX of x908),. Sch. I, Apis. 123 
144---Muhammadan Law—Successton—Suit te ae 
caver shave Limitation, 


Present? 
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< The joint family 1s not an institution of the : 


Muhammadan Law. [p. 426, col. r.] 

On the. death of a Muhammadan each of his 
heirs becomes entitled to claim his or her- share 
and limitation porns to run against eech under 
Art. 144 of Sch, I to “the Limitation Act. 
[p. 429, col. 1.] 

There is no presumption in such a case that 

, the male heirs hold the shares of the female heirs 
on behalf of the latter as managers of a joint family. 
Cp. 427, col. 1.] 

Nasiruddin Shah v. Lal Bibi, 89 P. R. 1888, 
Murad Khatun v. Muhammad Bakhsh, 33 Ind: Cas. 
742) 84 P. R. 1916; 85 P. W. R. 1916, "followed. 

Khadevsa Hajee Bappu v. Puthen Veeiiil 
ri Ummah, 6 Ind. Cas. 50; 34M. eu 20 M. 

L. J. 288; 8 M. L. T. 4; (0910) M.W. N. 447, 
referred to. 

Second appeal from a decree of the Dis- 
trict Judge, Multan, dated the ryti. Decem- 
ber 1919, reversing that of the Junior Sub- 
ordinate Judge, Multan, dated the 2314 
December 1918.. 

Mr, Abdul Rashid, for the Apnetlante 

Mr. Anant Ram; for the Respondents. 

. JUDGMENT.— This order will dispose of 


thee connected second. appeals from the 


decrees of the District Judge of Multan, 


dismissing the- suits of the plaintiffs in 
three cases as barred by time. 

- The pedigree table of the parties vill be. 
found printed at page 10 of the paper-book 
in Civil Appal No. 360r. The house of which 
portions are in dispute in each of the 
three cases. belonged to Nur Mohammad, the | 
common ancestor of the parties, who died 
some 49 years ago. From the plan put in 
by the: plaintiffs it appears that the house 
is iu possession of the three sons of Khuda 
Bakhsh or of their descendants on approxi- 
mately equal shares. ‘The’ eastern portion 
is in the possession of the sons of Karim 
Bakhsh, the western portion in the posses- 
sion of the sons of Peer Bakhsh and the cen- 
tral portion was occupied by Ali Muhammad 
during his life time. Ghulam Rasul 
had Ali Muhammad’s house attached in 
execution of a decree against Ali Muham- 
mad. Musammat Zainab, the daughter 
of Nur Muhammad, and Murad Bakhsh, his 
daughter's son, plaintiffs in Case No. 39, 
objected to the attachment but their ob- 
jection was disallowed and they, therefore, 
sued for a declaration that they Were owners 
of half.of the house attached in execution of 
the decrée against Ali Muhammad. Smilarly, 
Ghulam Rasul got the portion of.the house 
- occupied by . Karim JBaekhsh's song 
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attached in execution of a decree against 
his-three sons: ‘This house was also attach 
ed by Kaura Lal in execution of his decree 
againts Faiz Bakhsh. Musammat Khairan, 
Musammat Bakht Bhari and Musammat 
Murad Khatun, objected to the attachments 
and claimed a share in the house and, their 
objections having been disallowed, they 
instituted Suits.Nos, 40 and 102 to establish 
their rights. The plaintiffs claimed that 
they were governed by Muhammadan 
Law. The lower Appellate Court, without 
deciding definitely whether the parties 
were governed by Muhammadan Law or 
by custom, held that, on tbe assumption 
that they were governed by Muhammadan 
Law,.all the suits were barred by time 
under Art. 123 of the Indian Limitation 
Act. It further held that the plaintiffs in 
the suits out of which Civil Appeals No. 362 
and 364 have arisen have no locus standi 
because Karim' Bakhsh, from whom they 
claim, died in the lifetime of ‘his father 
Khuda Bakhsh, and, therefore,his daughters 
and widow could not claim any share in 
the house under Muhammadan Law. 


- In second appeal it is urged by Mr. Rashid 


on behalf of the appellants that Art. 123 
of the Indian Limitation Act does not 
apply and in support of his argument 
he relies upon the ‘case of Khadersa 
Hajee Bappu v. Puthen Veeltil Ayissa Ummah 
(1) wherein it was held that where a Muham- 
madan dies intestate his estate at once 
vests in his heir as . tenants-in-common 
and there is no one charged by law with 
its distribution and in a suit by one of the 
heirs to recover his share, Art. 123 of the. 
Limitation Act does not apply. 
learned District Judge referred to . this 
authoritv which he admitted. was. in favour 
of the view that the suits were within 
time but he cnsidered himself ‘bound to 
follow Nasiruddin Shah v. Lal Bibi (2) 
which was approved in Murad Khatun. v. 
Muhammad Bakhsh (3). In Nasiruddin Shah 
v. Lal Bib (2) the learned Judges point- 
ed.out that the joint family is not an insti- 
tation of Muhammadans goverened by 


' (x) 6 Ind, Cas. 50; 34 M. 511; '20 M. L. J. 288; 

Pda L.T.4j unn W.N.447. 
89 P 

(3) 33 Ind. Cas. 742; 84 P. R. 1916; 85 P. W, 
R. 1916. 


The - 


: Vel; 93) 


Muhammadan Law and thatin that parti- 
cular case it could not be concluded that 
there was any joint holding after. ‘the death 
of the proprietor whose estate was in dis- 
pute, “and further that it could not be pre- 
sumed that the male relations were holding 
as managers of an admittedly joint family. 
They went on to say, at page 240* of the 
Record, “each sharét "became entitled, | 
Ghulam Nabi Shah’s dedth, and on 
Kabir Shah’s .death, to a share, and 
limitation stuns against each.” = They 
did .not definitely mention Art. x23 of 
the Indian Limitation Act but held that 
the suit was barred because of the rule of 
I2 years’ adverse possession. Again, in 
Murad Khatun v. Muhammad Bakhsh (3) at 
page 257] of the Record, the learned Judges 


- remarked: “There is no proof of the existence | 


of a joint family, and it is manifest that 
each heir was entitled to claim his or her 
share on the death ‘of the owner, whose 
estate was in dispute. Var Mohammad, 


, Umar, Ramzan’ and ‘Kadir Bakhsh died : 


more ‘than: 12 years prior to the suit, and 
Iifnitation began to run from the date of 
each owner's death. It is clear that the 
right of inheritance of other persons became 
barred after. the lapse 
, vide . Nasruddin .. Shah v. 
(2) which is on all fours with the pre- 
Sent case.” It appears to us ‘that 
both these cases were decided under 
Art. 144 of the Indian Limitation Act 
cand, premising that this Article applies to 
the present case; . we have no doubt that 
` the. claim of the plaintiffs is barred by time. 
The .learnd District Judge has found that 
the plaintiffs had never been in joint pos- 
Session of the house along with their male 
relatives. “This is. a finding of fact which 
cannot be. contested in second appeal. 
. It.is quite clear that the descendants of 


Khuda Bakhsh have divided the ancestral-. 


house between them in practically equal 
shares. There is: no ground ior holding 
that they took possession ofi behalf of 
the female descctidants of Nur Muhammad. 
It is clear that they were holding ‘on their 
"own behalf and, thetefoie, - “the” Punjab 
rulings are clearly in point. 
As regards the suits brought by Musam- 
“mat Bakit Bhari, Musammat Khairan and 


Page of P. R. 1888-—[ Kd.) 
{Page of P. R, 1916] Ed. ] 
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on. 


of 12 years, ` 
Lal Bibi. 


0 
M usainmat Marad gatio, Mr : Mc Rishld had to 


admit that under Muhammadan Law they 
had no locus standi as Karim Bakhsh, 


"through wliom they claimed, , died before 


his father Khuda “Bakhsh.. 
We note that a preliminary sioti 


, Was raised by ‘respondents’ Counsel to ‘the 


éffect that ‘in ‘the absence of: a’ certi- 


“ficdte by the District Judge the -appeals 


were not ‘competent. -The judgment of the 
lower Appellate Court, however, shows. that 
that Court did not definitely decide. whether 
the parties were governed by Muhammadan 
Law or by custom though it inclined ‘to 


the view that they were governed by 
custom. No certificate was; therefore, 
necessary. 


‘The appeals accordingly fail and ate 
dismissed ‘with costs. 


-Z É.. Appeals nani 


BOMBAY HIGH ‘COURT. gg 
-SECOND CIVIL APPEAL No. 135 or 1922. 
. March 7, 1923. : 
` Present:[—Sir Norman Macleod, Ki., 
-Chief Justica, and Mr. Justice Crump.. f 
" Sayad MIRA SAHEB, Sayad SAHAJI . 
MIA RAFI AND OVzHERS--PLAINTUEUS | 
— APPRLLANTS 
.. Versus — 
BAI CHHOTI BEGAM AND ANOTEER— 
^ DEFENDANTS—RESPONDENTS. 
Construction of document-—'* Auladdar mulad, ' u 


ing o 
greg M auladdar aulad in a documen] 
includes descendants, whether male or females 
except descendants through females. 
Abdul Ganne Kasam v. Hussen Miya Rahim- 
tulla, 10 B. H. C. R. 7, followed. 
Second appeal against the decision of 


the District Judge, Surat, in Appeal No. 84 


.of 1920. ` 


Mr. G. N. Thakor (with him Mr. R. J. 


Thakor for the Appellants. 
Mr. M. B. Dave, for the Respondents. ~ 


d 

JUDGMENT.—The plaintiffs sued to 
recover possession of the plaint ptoperty 
on the allegation that defendant No. 1" to 
wine it was given for residence, delivered 


428 
GALSTAUN V. ABID HUSAIN. + > ~ 


it: to defendant No. 2, after executing 


a gift-deed.` The plaintiff's -suit . was 
decreed in the Trial Court; but after 
a' remand this’ decree was reversed: 
by the District Judge. The house was ad- 
mittedly. wakf property. By the document, 
Exhibit 40, which bas been relied upon, 
by.both sides, undoubtediy the descendants, 
of the person who executed-that document 
were entitled to reside in the suit house. 
It was argued the term “auladdar aulad " 


only. meant ale descendants, but there | 


is no authority for that argument. On 
the contrary, the decision in Abdul Ganne 
Kasam v. Hussen Miya Rahimiulla (x) 
clearly shows that ‘‘auladday aulad” in- 
clude descendants whether male or female. 
except: descendants through females. 
The plaintiffs had to admit that female 
descendants had a. right of residence 
until - their «marriage, and also if .a 
female of .the family was forsaken by 
her husband or became a widow and 
has no house of ber own, she could come and 
livein the house. But there can be no dis- 
tnction between female descendants 
through males, for.the right of residence 
belongs to them by reason of their descent, 
and not merely by reason of their being un- 
married, or ‘widows, or forsaken, “as de- 
fendant No. r.has a right of residence in 
the house, then it must follow the plaintiffs 
‘are not. entitled to ‘recover the property 
mentionéd im the plaint. If they are dis- 
satisfied’ With the arrangement which exists 
. at present with régard to the residence of 
various members ofthe family, then they 
can take the necessary proceedings for claim- 
ing distribution of the premises. The appeal 


is dismisséd with costs. ` . «| 
Ls 5 i Appeal dismissed. 
USR Pe, se m 
2) OBE AR s | 


ray 
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OUDH JUDICIAL COMMISSIONER'S - 
"s COURT. i à 
. First Crvi, Appear, NO. 20 OF 10I9.] 
l February 2, 1923. i 
Present -—-Mr. Simpson, J. C., and 
Mr. Dalal, A. J. C. 
J. €. GALS'TAUN-—DEFENDANT— 
` APPELLANT 
i versas à 
Mirza ABID HUSAIN—PLAINTIFF— 


i RESPONDENT. 

Partles—Morigage suit—Person claiming tiile 
paramount, whether proper party—Muhammadan 
Law—Legitimacy-—Evidence Act (I of 1872), s. 
18— Admission by when 
admissible. `` > 

‘A plaintif mortgagee cannot be allowed so to 
frame his suit as to draw into controversy the title 
of a third party who is notin any way connected. 
with the mortgage, and who has set up a title 
paramount to that of the mortgagor and mort- 
gagee. '[p. 432, col; r.] 

This rule is not one of convenience merely, 
and where the holder of a title paramount objects 
to being made a party to the mortgage-suit he must 
be discharged, even where it would be convenient 
to try his title in the mortgage-suit proceedings. 
Atthe same time, where no clearand distinct 
claim is made in the pleadings by such a party 
defendant and a prayer in express terms to be 
dismissed from the suit not being made the Court 
ispermitted to proceed to a trial on the merits. 
without protest the party cannot during argu- 
ments in the first Court after a protracted trial 
demand that he should be dismissed from the 
suit. [p. 432, col. r.] 1 

The Muhammadan Law raises a strong presump- 
tion in favour of legitimacy where a child is born 
under a man's toof and continues to be maintained 
in his house without any steps being taken on the 
fJather’s part to repudiate his title to legitimacy 
as his offspring. [p. 433, col. 2.] 

Statements made by persons from whom the 
parties toa suit have derived their interest in the 
subject-matter of the suit are admissible as 
admissions only when the admissions are of 
a date prior to the date of the transfer. Statements, 
made by persons in possession 'of property and. 
qualifying. or affecting. their-title thereto ' are 
receivable against the party claiming through them 
by title subsequent to the admission. .[p. 434, 
col. 2.] : Pr 

Appeal against the. decree. of the. Addi- 
tional Subordinate Judge, Lucknow, dated, 
the 2314 December 1918. ? 


predecessor-in-title, 


' : Messrs, Zahur Ahmad. and Bisheshar. 


Nath, for the Appellant. pe 
. Messrs, Wazir. Hasan and P. Li Banerjee, . 
for Respondent No. 1. aie 

- JUDGMENT.—This is dn appeal from a 
decree of the Additional Subordinate Judge 
of Lucknow in a suit for sale on foot of a 
simple mortgage. : Mirza Satyed. 4 Hen 
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Khan, the plainhf, sued the mortgagor, 


Nawab Sultan Hasan and Mr. Hyam for 


recovery of Rs. 19,700 odd by sale of a 


one-fourth share in two properties ;— 

Iz) A house in Calcutta at No. 13, Russell 
Street, and 

:(2) Revenue-paying property in a village 
in the Lucknow District. 

{The mortgage was executed ou 15th 
September 1908 tor Rs. 10,000 carrying 
interest at the rate of x per cent. per Mengem 
ie-payable in 8 months after the execution 
ofthe deed. In paragraph 5 of the plaint 


the reason given for joining Mr. Hyam as ' 


defendant was that he gave himself out as a 
vendee of the entire house in Russell Street 
lrom a co-sharer of the mortgagor. ‘The 
inortgagor in his written statement admitted 
the claim and the contest lay between 
the plaintiff and Mr. Hyam. In the first 
part of his written statement Mr, Hyam 
denied the ownership of the Calcutta house 
by defendant No. 1 and the alleged mort- 
gage. In paragraph 3 he alleged that the 
plamtiff had no cause ot action, more 
particularly against nim; and in para- 
graph 5 he claimed to be in ‘possession 
ot the house as purchaser under .a deed 
ol sale executed. by Nawab Mehdi Ali 
Khan, his daughter Nawab Ummat-ul- 
latina Bégam and her two sons, Moham- 
mad Hashim Ali Khan aud Muhammad 
Kasim Ali Khan in 1925, and in paragraph 6 
‘he denied that the plaintiff was entitled 
to any relief against him.  Paragraphs 7 
to i2 of the written statement contained 
additional pleas: 
. (7) “that the alleged title of the mort- 
- gagor tested on a claim to inherit a share 
in the house from his alleged father, Nawab 
Zaigham-ud-dowlah, 
^ (8) that the mortgagor was never in 
possession of his alleged share of the house 


and that Mr. Hyam’s vendors had ail . 


along been in adverse possession, 

(9) that the sight of the mortgagor, 
if any, to a share in the house became 
extinct on 21st August 1910 by expiry of 
12 years fromthe death ot Nawab Zaigham- 
ud- dowlah, 


(1o) that such.a right, ii any, lapsed on 
IQgth .March i913. when the mortgagor 


withdrew his suit „against Mr. Hyam's: 


vendors and ‘a decree "Was passed x ip 
Court accordingly; add ^" =>: Lx 
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(12) that the. suit was, s barred by limitation: 
as against Mr. Hyam. sa 

“The 11th plea was a | repetition of. the 
two previous ones, The, suit was filed on 
24th October 19rb and the written state- 
ment was filed on 5th February 1917. 
On the 28th March 1917 Mr. Hyam’s 
learned Counsel made a statement that 


. the allegation in the plaint, of the moitgagor 


being a son and heir of Nawab Zaighum-ud- 
dowlah was denied. On the same. date 
the following issues were tramed by the 
learned Judge of the: lower Court :— 

(x) Is the defendant No. 1 one of the sons 
and heirs of Nawab Zaigham-ud-dowlah ? 

(2) Is the defendant No. 2 estopped from 
denying the allegation: embodied in. the 
lirst issue ? 

(3) Did defendant No. I own the property 
in dispute in 1908 ? If so, did he mortgage 
it to the plamt: by a deed dated, r5th 
September 1908, (Exhibit I) for considera- 
tion ? 

-` (4) (a) Was the. defendant No. x in posses- 
sion of one-sixth share in" Kotht No, 13 
‘situated in Russell Street, Calcutta, at the 
time of the mortgage in question ? I 

(b) If not, did he lose his right to the 
-same subsequent to mortgage .as alleged. 
If so, to what effect ? ` 

(5) Was defendant No, 15 mght to ong- 
tourta share in Kothi No. 13 in Russell 
Street, Calcutta, extinguished by a, decree 
ot the Court, or by the defendant No. 2’s 
Vvencor’s remaning in possession of the 
property for above 12. years as alleged ? 

46) e EE the Property to 
Sale as alleged? . 

(7) To what relief, if any, is the plaintiff 
entitled and against which of the defendants ? 

On the 3rd December 1918 after argu- 
ments: commenced the learned Judge added 
two more issues Nos. 7 and 8 bringing the 
7th issue previously framed as 9? 

(7) Has the plaintuf any cause of action 
against defendant No. 2? 

- (8) Is the suit as against defendant No. 2 


, barred by limitation ? 


- The suit was. decreed against both the 
defendants whereupon Mr. Hyam appealed 
to this-Court. The. grounds. of appeal 
excepting No. I3 relating to costs attack 
tne findings of the lower Court on all the 
Issue ?- 

Nawab. Zaichaidd-dowlkh died on “ast 
Auguss --x898. -.. On . 5th. February, .. A895 
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he had executed a.deed of trust purporting 
to transfer to two trustees, his wife, Nawab. 
Ummat-ul-Fatima, and.her father,.. Nawab, 
Mehdi Ali -Khan, properties situated in 
Oudh and’ the house in suit in Calcutta 
upon trust for the benefit of his wife during 
her life, with rémainder-to ‘his two sons 
by her, Hashim Ali Khan, Kasim Ah Khan. 
After the ‘death of Nawab. .Zaigham-ud- 
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. dowlah, his widow.and her father declaring . 


themselves to be trustees and in possession 
of the house in Russell Street which is in 


dispute in’ this case, executed a power of . 


attorney in. favour of Madho Lal. Doongar: 


on 29th August. 1902, à tisufructuary:mort- 
gage deed on 13th September 1902, and two 
deeds of further charge in,. 1904. On 7th 
September 1907 another usufructuary 
. mortgage was executed in, favour of the 
same persons. Out. ot the. consideration 
oaly a portion was devoted to the payment 
of the prior mortgages... The lady and her 
father in the same. capacity conveyed 
the house to Mr. Hyam, under. a sale-deed 
dated 28th January. 1915, and a portion 
of the sale” consideration was left with hum 
to -redeem the’. mortgage of Madho. Lal 


(oou 


Quently: Sultan: Mirza withdrew. from “the. 
appeal and the plaintiff prosecuted both the ` 
appeals alone in the Privy Council which set 
aside the decrees. of this. Court and. restored ` 
those of the Trial Court Sadik. Husain Khan 
v. Hashim Ali Khan (x). In xoxo Sultan 
Mirza sued the lady, her.sons,.Madho Lal 


Doongar and others for. recovery. of posses-- ` 


sion of his share of the Russell Street house, 
among. other. properties. This suit. was 
withdrawn by him uaconditionally and 
dismissed in 1913... - : sole 
The first. point argued on behalf of the 
appellant is covered by. the first three 
grounds of appeal. The contention was.. 


. thet the. defendant-appellant was not ^a 


proper party toa suittorsale by the plaintiff 
‘on foot of his, mortgage of 15th, September 
1908 and should have been discharged at the 
commencement of the pioceedings in the 
lower Court. It will. be noticed that it is 


: in this. Court for the first time that a specific. 


Doongat., This is how. Mr. Hyam contested: 


the. suit as owner. of the,.house.in Russell, 


' Street. The present appellant, Mr. Galstaun, 
_ is a purchaser.of the rights. and interests 
‘of Mr. Hyam in the house in suit. 

'" "There were-certain. transfers of the estate 
of Nawab. Zaigham-ud-dowlah in. Lucknow 
* which’ led. to litigation. which requires 


mention ia this case.. On 26th. June, 1900 | 
the. Nawab's widow executed a, simple 


mortgage oi Some of the Lucknow, property 
in favour of the. plaintift-respondent for 
herselt arid: oa.-behalt of her, two sons, then 
minors. . On 3rd November of the same 


year’ Sultan, Hasan Mirza- mortgaged, his. 


share of. certain properties. tọ. the plaintiff. 
in 1908 there were two suits’by. the plaintiff 
against the lady and her two sous to enforce 
' the mortgage oi June iggo, aud another 


by. the lady’s,two sons, Hashim Ali Khan. 


and Kasim Ali Khan, against Sultan Mirza, 


and the,plaintiff for a declaration that the 
former ‘had no rightsim the property which 
he:coüld mortgage. tọ the latter by the deed 
of November 1900:... The plaintiff of the pre- 
gent suit was. successful in the,,Trial Court, 
jn both suits he lost in appeal here. Per- 
mission -was granted .by. the Court to, file 


an appeal: tothe Privy, Council but subse: . 


E 


“oi the suit and the joinder of parties. 


plea has been put forward that the defendant- 


. appellant was not, a proper party to the 


plaintiff's.suit. As already pointed out in 
the written statement, the plea was that the 
plaintiff had no cause ot action against 
other.detendants and, in any event against 
the defendant-appellant. It is obvious 
that the lower Court did not take this to be' 
a plea.under.O. I, r. 13 as to mis-joinder.of . 
parties requiring an, immediate decision 
under, O. XIV, r. 2 of an issue of law, raised: 
in the pleadings. The general issue “To 
what rclief,.if any, is the painti entitled” | 
and against which, of the defendants? '" 
did not include a question as to-the form. 
The ' 
intention was to determine under that , 
issue, whether a decree could be passed 
after contest against the detendant-appel- 
lant or not. The defendant-appellant had. ` 
an. opportunity on 28th .March 1917 ‘of - 
clearing’ the pleadings and raising ob- . 
jections to the, issues framed by : 
the Court. In, fact an objection | to 
the. first paragraph of the fourth issue, , 
was. raised by the plaintiffs Counsel, 
and if the Counsel for the defendant-appel-- 
lant had considered the issues to be.defectiv | 

. (1) -36 Ind. Cas. 104; 19 O. C. 192 at p. arai 

31 M, Ley. 607) 14 A. L« J. 1248; 18 Bom. Le R*. 


1037; 21 C. W.-N, 130; (1916) 2.M. W. N. sn 


21 M, le. T. 40,38 A. 627; 1 P. I. W. 1371 4 - 
L. J. 22; 25 C. L J. 3633.6 L. W. 378; 10 , Burs 
L. T, 1401 43 1. A. 212 (?. C2. SERT ees Oe 
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or insufficient he would have pointed this 
matter out to the lower Court. From the 
nature of the pleadings it is clear that the 
. intention of the defendant-appellant in the 
Trial Court was to enter into contest and 
it was not till 20 months later duting argu- 
ments that a specific objection was raised 
to the form ot the plaintiff’s suit. The rule 
is well recognised as laid down in the case 
of jaggeswar Duti v. Bhuban Mohan M itra 
(2), ‘that a piaintitf mortgagee cannot be 
allowed so to frame Ius suit as to draw into 
controversy the title of a third party 
who is not in any way connected with the 
mortgage and who has set up a title para- 
mount to that ot a mortgagor and mortgages. 
This is the only case so far as we know 
where persons who were partics to the, suit 
and had a paramount title to the property 
Were dismissed from the suit by the Appellate 
Court. In the other reported cases where 
this rue was followed the stranger having 
paramount title desired to be made a party 
defendant to the suit and such a claim was 
rattised : Satagauda Appanna v. Satappa 
Darigauda (3). Joti Prasad.v, Aziz Khan (1) 
Shamu Patier v. Abdul Kadis Rowthan (5) 
. It would, therefore, be necessary to 
. examine with some care the princi- 
ples of the decision of the Calcutta rulings. 
it is important to notice that the suit was 

- first. resisted by Dutt defendants -on the 
ground that it was not properly framed 
inasmuch as adverse claimants in their 
position could not repeatedly be made 
parties to the. mortgage suit for the purpose 
ot litigating their titles. The Trial Court 
gave its decision on this contention first 
and overruled their objection that they 
ought to be dismissed trom the suit. Atter 

. this preliminary order, evidence was taken 
in the case which was heard on the merits. 
The plea in the opinion of the High Court ` 
was not one ot jurisdiction but ot the frame 
of the litigation and the scope of its enquiry. 
The same J udge who delivered As judg- 


a 33 C. 425; 3 C. L. J. 205. ` 
3) 57 Ind. Cas. 577 44. B 698} 22 Bom. le 
R. 815. 
, 2 1 Ind, Cas. 53; 31 A. ij 6 A. In Js gig Me 
471 A. W. N. (1908) 263. 
"d 16 Ind. Cas. 250; ro A. L. J. 259 at p. 261j 
r6 C. W. N. 1009; 23 M, L. J. 321; 12 M. L. T. 
338; (1912) M. W. N. 935; 14 Bom. L R. 10341 
35M. 607 16€. X, J ‘5961 391. A: 218 (P. eh: 
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ment of the Bench pointed out in an another 
case a few months later, Bhaja Chowdhury 
v. Chuni Lal (6), that the question whether 
the title which a third person alleges to haye 
Paes after the plaintiff's mortgage is 

.is not a real title which is entitled to 
Beane over the mortgage sought to be 
enforced is a question which may be tried 
and adjudicated in a mortgage suit. The 
learned Judge, therefore, observed: ‘‘ The 
question is not one ot jurisdiction, but rather 
of the form of the litigation, and the scope 
of its enquiry; in other words, the question 
was a question of multifariousness or of 
convenience affecting the discretion only 
and not the jurisdiction.” .He quoted 
with approval the following observations 
ot alearned Judge in an American case : 

' Having assumed the 1ole ot being a 
proper and necessary party detendant, 
having pleaded to the merits, a person 
caunot, after being cast in the suit, now 
change front and insist that error occurred 
in making him a party-defendant. Parties. 
litigant are not allowed to assume in- 
consistent positions in Court ; having elécted 
to adopt a certain course of action, they will 
be confined to that course which they 
adopted.” 

In Jaggeswar > Dutt- v. Bhuban Mohan 
Mitra (2) the leained Judge did lay down 
that the rule is not merely oae ot con- 
venrence but he proceeded to investigate 
whether the rule had any, and if so, what 
exceptions. He pointed out that one of 


‘the exceptions was that when a person. 


who has been made a defendant inm a fore- 
closure suit has set up in- answer a para- 
mount title dnd when that matter without 
objéction has been gone into: he. cannot, 
it defeated, tightly ask a reversal on the 
ground that the ‘issue was “not, properly 
triable in the action. Though the learned 
Judge held the rule to be not. one of con- 
venience merely, he went on to consider the 
‘question’ of convenience with respect to the 
case before him and gave it^as -his opinion, 
' that it would be more convenient to discharge 
‘the Dutts because in any case the paramount 
“title had not been"properly enquired. into 
“by the Trial Court and a remand would be 
-necessary if they were kept as parties.on the 
Beene , le: deduce’ a principle it may. be 
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said that the rule is not one of convenience 
merely and where the holder of a paramount 
. title objects to being made a party to the 
mortgage suit he must be discharged even 
where it would be convenient to try his 
title in the mortgage suit proceedings. 
At the same time, where no clear and distinct. 
claim is made in the pleadings by such. 
a party defendant and -a prayer in express 
terms to be dismissed from the suit not 
being made the’ Court is permitted to pro- 
.ceed to a trial on the merits, without pro- 
test, the party cannot during arguments 
in the First Court after a protracted trial 
demand that he should be dismissed trom 
the suit. In the present case the suit 
was instituted on 24th October ior6, and 
decided on 231d December 1918. The 
appeal filed on 3rd April x919 has come 
to a hearing in 1923. We ought not to 
grant the appellant's prayer for discharge 
from the suit in 1923 when he failed to 
insist upon it as he ought at the end of 1916. 
‘-If we enquire into the reasons for the 


general rule it appears to be founded on: 


three grounds of objection. 


i. Multifariousness:—The joinder of 
causes of action against a mortgagee and a 
holder ot a paramount title are prohibited 
under O. IT, r. 4, except by leave of Court. 

i2. Confusion;—Their Lordships of the 
Privy Council pointed in Radha Kunwar 
v. Reoti Singh (7), that the joinder ot the 
parties was irregular and tended to confu- 
sion where the persons entitled to the 
benefit of the mortgage sued, along with the 
mortgagors, certain people who had set up 
adverse claim to the mortgaged property. 

] The trial of the adverse title by a 
Court not competent to try a suit properly 
framed for the pürpose:—A Munsit may 
have jurisdiction to try a suit-of samll 
valuation to enforce a mortgage while 
the value of the property in respect oí which 
an adverse title is set up may be large and 
' within the jurisdiction of the Subordinate 
judge. |. 

| In the present case the third objection 
does not exist;the lower Court tacitly 
permitted the causes ot action to.be joined 
- ‘gs Ind. Cas, ; 38A. 488 atp. 3 
yd Py. 1002] 20° oy N pu 20 M? I 
211.(1916) 2 M. W. N. 200) 31.M. L. J. 5711 18 
Bom. L. R. 8505 24 C. Le J. 3035 5T W..456'43 I 
A. 264 (P, ©). 
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and if any slight confusion has arisen the 
Counsel of the parties have removed it 
by fheir able conduct of the suit and argu- 
ments by them in the lower Court and bere. . 
We do not assent to the ptea of the res- 
pondent's learned Counsel that the provisions 
of. section 99 of the Code of Civil Procedure 
will prevent us from discharging the appel- 
lant from the suit, We have noted that the 
provisions of that section in their present 
altered from were first enacted subsequent 
tothe ruling in. Jaggeswar Dutt v. Bhuban 
Mohan Miira (2) noticed above but they have 
no application here because the plea of the 
appellant is not that the suit should be 
dismissed for mis-joinder of parties but that 
he should be relieved of the: burden of the - 
lower Court's decree because he was not a 
proper party to the suít. 


We hold that at the present stage of the 
proceedings the appellant is a proper party 
to the suit. 


We shall next consider the question of 
legitimacy of Sultan Mirza. (Grounds of 
appeal Nos. 5:to 9). Objection was raised 
on behalf of the appellant to the admission 
by.the lower Court of certain documents. 
We think that tbe mutation applications, 
"Exhibits 8 to 16, by which Sultan Mirza 
‘and the lady Musammat Ummat-ul-Fatima 
‘applied for mutation with regard to the 
revenue-paying properties situated in Oudh 
on the death of Nawab Zaigham-ud-dowlah 
were tightiy admitted both under section 13 
and section 50 of the Evidence Act. Those 
were the occasions when Sultan Mirzaasserted ` 


his right as a legitimate son of the Nawab 


and eveiy one of them may also be taken 


- as an expression of the lady's opinion at the 


time that Sultan Mirza was legitunate. 


‘Exhibit 24 is a copy of a plaint filed by the 


relations of Sultan Mirza in which he is 


‘described as the son of Nawab Zaigham- 
"ud-dowlah and Exhibit 25 is a copy ot 


another plaint in which Sultan Mirza and his 


‘relations appeared jointly as plamtifis and 


in which he was'described as the son of 


“Nawab Zatgham-ud-dowlah. Both these do- 
.cuments are admissible under section 50 


of the Evidence.Act. The judgments, Ex- 


'lubit 5 and Exhibit, 6, of the ‘Subordinate 
"Judge and of the Privy Council are evidence 


of a . transaction in ‘which’ the. plaintiff - 
to the present suit asserted the right of 
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| Sultan Mirza as legitimate son of the Nawab 
and are, therefore, relevant under section 13 
of the Evidence’ Act. We do not think 
that Exhibits X, Y and Z (an application 
tor guardianship of her sons and an applica- 
tion for Succession Certificate, both presented 
. to the District Court by the lady, and a 
mortgage-deed executed by her) were not 
tightly admitted by the lower Court’ during 
the lady’s cross-examination. These copies 
ought to have been filed on behalf of the 
‘plaintiff at the first hearing as laid down 
in O. XII, r. r, and could be admitted 
subsequently under. rule 2 if the Court 
was satisfied that there was good cause 


‘for the non-production thereof at the proper’ 


time. In the present case no cause was 
alleged for the delay and the reason given 
by the lower Court for the admission was 
in the interest of justice. In cross-examina- 
tion their use ougnt-to nave been confined 
to the extent ‘of contradicting the lady 
under section 145 of the Evidence Act. 
To permit a party to file new documents 
bodily at a late stag: of the proceedings 
would be very unfair to the. other party. 
"The lady herself admitted the presentation 
‘of the two applications and the execution 
,of the mortgase-deed so no occasion arose 
to contradict her, As regatds the mortgage 
‘she stated : “I agrecd to mention and did 
mention Sultan Hasan’s name in the deed 
as.one of the sons and heirs ot my husband, 
‘Further on she said: "I mortgaged the 
trust property under this dezd.” Itis i 
‘clear how the mortgage-deed, Exhibit, Z, 
was required at this stage to contradict 
the lady’s statement. Iu- this judgment 
we shall not-make use of the Exhibits X, V 
and Z beyond referring to the statement 


of.the lady and. -her transactions in these 


matters. 

In the present sut Sultan Mirza asserted 
on oath tnat he was a legitimate son ot the 
Nawab and the lady did not positively 
‘deny the legitimacy. ‘We notice with satis- 
faction that the Judge of the lower Court 
himself. took, the trouble ot visiting the 
‘lady's house and recording her statement 
‘himself. The suggestion ot “the plaintiff was 
‘that Sultan Mirza was a legitimate son of 
the Nawab by a mutu wife. ‘The. lady’s 
statement was, “l learned trom anna 
(wet-nurse) . that Sultan Mirza was son: of 
Zobra who was not marned either by #ikah 
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ot by muta.to Nawab Saheb, but 1 do not 
know how far this 1s correct." The Muham- 
madan Law raises a strong presumption 
in tavour ot legitimacy where a child was 
born under a man’s root and continued 
to be maintained in- his house without 


“any steps being taken on the father’s. part 


to repudiate his title to legitimacy as his 
ofispung. It is certain that Sultan Mirza 
The 
lady has admitted that the Nawab used 
to bear the expenses of Sultan Mirza’s 


_bringing up and that she appeared betore 


Sultan Mirza. On the death of the Nawab, 
Sultan Mirza was given a share in Zemindari 
property in Oudh and has been treated 
throughout: his life as the legitimate son of 


‘the Nawab, wherever any legal proceedings 


Were taken. with respect to the estates 


- ot the’ Nawab, after his death Sultan Mirza 


was mentioned as. his son and one of the 
heirs ot his property. There is no definite 
evidence, or any possible interence trom any 
conduct of the Nawab’s relations to the 
contrary. In the: previous litigation when 
the plaintiff to the present suit asserted 
the right ot Sultan Mirza as the legitimate 
&on of the Nawab that nght was recognised 
by the «Privy. Council, (Exhibit 6). The 
evidence leads entirely one way and we hold 
that Sultan Mirza is the legitimate son of the 
Nawab. 

We now come to the most import- 
ant question of this appeal: Whether Sultan 


..Mirza's.title to the Calcutta house had been 
.extnguished by adverse possession of the 
„lady at the time of the execution of the: 


mortgage in sut. A very feeble attempt 


. was made in this Court to support the 


trust: made by the Nawab during his lite- 
time. A copy of the trust-deed- was not 
filed on behalt ot the appellant. The trust 


"deed may either operate for the consideration 


of the lady's dower or as a gift under.the 
Muhammadan Law. The lady gave no 
release ot a dower debt. ln her statement 
she does not specifically say that she accepted 


.the trust in heu of her dower-debt and re- 
` inquished her claim tor dower.: 


Itthe trust. 
amounted to a gift under the Muhammadan 
law immediate possession by the trustees 
or at least possession during the litetime 
of the donor ought to have been proved: 
There 15 no such “proof on the record. We 


have already seen that mutation as regardg 
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tho Oudh zemindari property included in 
the trust. was made after the Nawab’s 
death and not during his lifetime. The 
mo;tgage-deed of 8th September 1994 
exectited by the ladv and her father in tavout 
-ot Madho Lal Docngar contamed a recital. 
of a suit in the High Court.of Bengal of 
1895 during the Nawab's litetims. Netther 
‘the file ot that suit nor a copy of tLe dectee 
is before the Court, and it is not possible 
to determine how far that suit would sup- 
port tne possession of the trustee during 
‘the life-time of the Nawab. The lady 
‘steted that atter the execution of the trust- 
decd she recovered ‘the rent of the house 
through” her husband in whose tavour 
she had executed a power of attorney. 
A copy of any such power ot attorney 1s 
not on the record, She theu went an to say 
that her father also collected rent on het 
bzhalf on the authority of a power of attorney 
from her. The gift was in favour of the 
lacy and her father so her statement would 
indicate that the father never took possession. 
There is thus noevidence thatadeed of trust 
op.rated either by way of consideration or 
as a gift and we noid thatit was inopeartive. 

We have, first, to consider the nature of 
the lady’s possession of the house in suit 
at its inception. She wasentitled to posses- 

ion as one of the heirs of her husband, 
so the inference must be that she took 


possession of the house on her husband's 


death in that capacity. On behalt of the 
appellant it was not pointed out when 
and how the possession became adverse 
and what notice Sultan Mirza had of any 
sich adverse title. The argument here 
was that at its very inception the lady’s 
possession was adverse but we cannot 
accept that eontention because the lady 
liad a legal title to possession. She herself 
admitted that Sultan Mirza never demanded 
any share of the rent of the house and that, 
therefore, there was no occasion for her 
to refuse payment. All the moitgage- 
deeds and the sale-deed in favour of Mr. 
Hyam weree xecuted at Calcutta at a great 


distance from Lucknow, where Sultan Mirza, 


lived. ‘The evidence of the mortgagee, Madho- 
lal Doongar which was recorded in another 
suit was admitted ju evidence by the lower 
Cuut as he had died since. The first 
mortgage-deed“was executed in 1902 and 
it wi appear Heu his evidens that most 
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of the money was spent in the repairs of 
the house. Atter that the rant ot the house 
went towards payment of interest and princi- | 
pal amount. Some vague, statments are 
made, by witnesses ot the house being 
rented to one Mrs. Emnett prior to 1902, 
but the evidence is not definite as to the 
lady realising any net income from the 
house between 1898 when the Nawab died 
and 1902 when the house was first mort- 
gaged. Sultan Mirza has stated that he 
first came to realise the lady’s dealings 
with the property adversely to him when 
Madho Lal Doongar was examined as a 
witness in the previous suit on 27th June 
1908. Since then r2 years had not elapsed 
before the institution of the present suit 
on 24th October 1916. 

The appellant’s Counsel relied. on one 
document and a reference to another docu- 
ment to establish the lady’s adverse title. 
On 28th July 1910 Sultan Mirza sued tor 


"his share of the house in Russell Street, 


as-already mentioned. In that plaint, Ex- 
hibit B-r, he ‘based lus cause ot action on 
the lady's adverse’ possession from the 
date ot the death ot the Nawab, The 
statement; however, is not admissible as 
an admission against the plaintiff under 
section 18 of the "Evidence Act. Statements 
made by persons from whom the parties 
to the suit have derived their interest in the 
‘sttbject-matter of the suit are admissible 
aS: admissions, only when the admissions 
are ot a date prior to the date of the transfer. 


: Statements made by persons in possession 


ot property and qualitying or affecting their 
title ‘thereto are receivable against the 
party claiming through them by title sub- 
‘sequent to the adinission. The mortgage 
-~ in suit wasexectuted prior to the date of the 
plaint and so the statement of Sultan 
Mirza cannot be admitted as an admission 
against the plaintitt. During the examina- 
‘tion of Madho Lal Doongar ow 27th June 
,I908 he was questioned whether he had . 
‘received a letter trom Sultan Mirza on 12th 
November 1904, and replied that~he did 
not remember, Neither the letter nor a. 

copy is before us: so it is not clear what : 
conclusion the appellant desires the Court 
to draw from this ‘reference. Sultan Mirza 
has denied sending any such letter. The 
Teference is too slight to. justify any Court 
in holding that Sultan Mirza was awara of 
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the mortgage in 1904 and that the ‘lady 
had been in adverse possession as against 
him since that date. Moreover, such an 
inference would not help the appellant, 
because the present suit was filed within 
12 years of 12th November I9o4. 

It was argued on behalf of the appellant 
that when Sultan Mirza was given a specific 
Share in the zemtndari property of the 
Nawab in Oüdh, there was sufficient notice 


to hum that the lady was holding the Calcatta . 


house adversely to him. The lady has 
‘deposed that,after the death ot her husband, 
‘Sultan Mirza threatened to-kill her sons 
it she did not give him a share in some of 
the Nawab’s property, but we do not believe 
this statement. It seems to us the lady had 
regard for Sultan Mirza and, therotore; went 
: tothelength of a temporary ‘disagreement 
with her father and allowed him his share 
in the property left by the Nawab. The 
relations between’ the two appear to have 
, ‘been amicable throughout. We have seen 
how Sultan Mirza withdrew his suit and the 
_ Privy Council Appeal against the lady’s 
sons. ‘Tho relations between" the parties 
being of this nature there was no 1eason 
for Sultan Mirza to fear that the lady would 
“act against his interests. As already pointed 
out, there is an entire absence of evidence 
to prove any income trony the house in 
"Russell Street. Her actions ‘immediately 
"after the death of her husband Were entirely 
- favourable to Sultan Mirza as is apparent 
from her making him a party to the various 
“mutation applications. When such was 
the case the appellant ought to have pointed 
to some definite indication ot her hostile 
attitude which would warn Sultan Mirza 
that her interests had become adverse to 
his. The appellant’s learned Counsel pointed 
to the varous mortgages as proot of the 
fact that she did not act on behalf of her 
'husband's heirs but adversely to their 
interest, The circumstnaces, however, easily 
. explain that she should have assumed 
the role of a trustee without any intention 
of injuring the rights ot her co-hetrs. 
‘There was the trust-deed in existence and 
refefence has been made to a fre,ndiy suit 
‘in the High Court during the Ivfe-time 
of the Nawab. When money was uigently 
needed for repairs it was the most convenit- 
‘ent course for the lady to borrow in the 
capacity of a trustee, On a consideration 
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of alf facts of the case we hold that the lady 
entered into possession of the house after 
the death of her husband as one ot his, 
heirs; that her possession was not adverse 
to that of the other heirs, and that Sultan 
Mirza had no reason to believe that she was 
holding adversely to him until the statement 
of Madho Lal Doongar was recorded on 
27th June 1998. Sultan Mirza had, therefore, 
a subsisting title in the house at the date 
of the mortgage in suit ou 15th Septémmber 
1908. It was admitted by the appellant’s 
learned Counsel that the withdrawal of his 
suit of r9gro by Sultan Mirza did not ex- 
tinguish the plaintiff's title under the mort- 
gage. Dots 
. We next come to the question of lim:ta- 
tion viewed from a different stand point. The 
snit is one for sale ou foot of a mortgaz»- 
bond and the lower Court held that Art. 
132 applied. The argument on behalf of 
the appellant was that that Article cóvered 
the cass only of the mortgagor while the 
claim against him was covered by Art, 
120. He argued that the suit as against 
the appellant was really one £oz a declaration 
of title. Not to multiply rulings, we may 
mention that this point was decided by a 
Ful Bench of the Allahabad High Court 
in Raj Nath v. Narain Das (8%. It is applic- 
able here, because Mr. Hvam’s possession 
was subsequent to the date of the mortgage. 
In that case the plea was that Att. 144 
applied. ‘That Article will not avail the 
appellant here, becatise the suit was brought 
within r2 years of the lady's possession 
hecoming adverse to that of Sultan Mirza 
to his knowledge. Tha arguinents oh be- 
half of the appellant have not disclosed 
any reason to induce us to differ from the 
opinion of the Allahabad High Court. We 
‘were asked to consider the appellant's 


_contention favourably on the ground that, 


if he had not been improperly joined in the 
present suit, the plaintiff's claim against 
him would have been time-barred. We 
do not think such would ‘have been the case 
if the plaintiff had been permitted to obtain 
a consent :lecree against Sultan Mirza 
inigi6 and a purchaser of the property had 
sued the ‘appellant for possession: within 
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I2 years of July 1908. The inordinate 
length of the present litigation, for which 
© Mr. Hyam and the present appellant are 
piiacipally responsible, has extinguished the 
title of any such purchaser, but that is no 
reason for showing any favour to the appel- 
laat's contenbon: - : 
As regards the 3rd, 4th and 6th issue 
mentioned in the ground of appeal No. 12 
we. uphold the findings ofthe lower Court. 
We dismiss the appeal with costs. 
W, C. A. Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM TBE Bompay HIGH COURT. 
Me Ps ' March 6, 1923. 
- Present;—Lord Dunedin, Lord Atkinson 
|: .8and Iord Wrenbury. 
CHAMPSEY BHARA & Co. 
—APPELLANTS 
` $ versus 4 
‘Tag JIVRAJ BALLOO SPINNING AND 
- WEAVING Co., L'rb.—RESPONDENTS. 
“Tag JIVRAJ BALLOO SPINNING AND 
WEAVING Co.—APPELLANTS 
YESUS i 
CHAMPSEY, BHARA & Co.— 
: RESPONDENTS. 
. . Arbitration Arbitrators sole judges af law and 
faci— Exceptions to rule—Error of laur on face of 
award, meaning of— Jurisdiction, queston of. 
Where a cause or mattersin difference are refer- 
red to an arbitrator, he is constituted the sole 
and final judge of all questions both of law and 
fact. - The only exceptions to this rule are, where 
the award is the result of corruption or fraud, 
or where a question of law: necessarily arises on 
ithe face of the award.or upon some papet accom- 
panying and forming part of the award. This 
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latter exception should not be given an extended: 


meaning. [p. 438, col. 1.] 
''' Hodgkinson v. Fernie, (1857) 3: C. B. (N. Si) 
:189; 27 L. J. C. P. 66; 3 Jur. hc 8.) 818; 6 W. R. 
, 181; 140 R. R. 712; 1x11 R. R. 614, followed. 
. An error of law on the face of the award means 
that there is in the award, or a document actually 
incorporated thereto, some legal proposition which 
is the basis of the award and whichisezroneous. [p. 


439, col, r.] : 

, The question. of whether an arbitrator acts 
within his jurisdiction is for the Court to decide, 
but Whether the arbitrator acts within his juris- 
direct or not, depends solely upon the clause of 
teference, [p- 439, col. 2.]-. Mo 


Messrs. Upjohn, K. 6 


and Wallach, for 
the Appellants. 4 : 


Messrs. Lowndes, K. C., Raikes “and 
Ciaughtan-Scott, for the Respondents, 
JUDGMENT. 
Lord Dunedin.--In these consolidated 


appeals'it will be convenient to consider 
the first-case by itself. The appellants 
as sellers entered inte two contracts 
with the respondents as buyers of certain 
bales of cotton. ‘lhe contracts were made 
stibject to the Rules and Regulations of the 
Bonibay Cotton Trade Association, Limited. 
Rule"r2 of the said Assciation provides:— 
' CAN questions or disputes as to quality 
between buyer ‘and seller shall be réfarred 
to the arbitration of two disinterested per- 
sons ,'one to be chosen by each disputant, 
such arbitrators having the power to'call 
in a third arbitrator. The -award made 
by such arbitrators or any two of them 
shell be final and binding subject ‘only -to 
the right of appeal to the Appeal Commit. 
tee. All arbitrations held under this rule’ 
must be held in accordance with ruls 5, 
and: only shareholders and/or Directors 
shall be eligible to act on arbitrations held 
in the rooms of the Association. - As.o- 
‘ciate members, however, shall be eligible 
to act as arbitrators when the arbitration 
is held in the seller's jetha andjor godown 
as provided under rule 5,” a 
Rule 13 provides;-- 
“All questions in dispute (other than that 
of quality) arising out of, or in ‘rela- 
tion to, contracts made subject to the Rules- 
ard Regulations of The Bombay Cotton 
Trade Association, Limited, provided one 
of the parties to the contrcct isa memb.r 
‘or associate member of the Association, 
shall be referred to the sibitration of two 
‘disinterest.d persons being shareholders or 
‘Directors of the; Association, one to he 
chosen by each disputant; such arbitrators 
having the power te callin a third arbitrator 
who must alsc be a shareholder or Director 
of the Association. f 
“The -award made by such arbitra- 
tors or any two of them shall be final, and 
binding on both .paities, subject only to 
the right of appeal to the Board .within 
15 days of the Gate of the arbitrators’ award 
on payment of Rs, 100.” ce 
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The cotton was delivered but objected to 
by the respondents as bring not up to còn- 
tract. Upon this an arbitration was en- 
tered into between the parties, and the hr- 
bitrators undex 
as to quality. Thereupon the respondents 
rejected the cotton. The appellants re- 
toited byclaiming damages. “This dispute 
was referred to arbitrators under rule r3. 
‘They issued theif award as follows: — 


“To all to whom these presents shall come, 
we, Purshotamdas Thakoredas of Bombay 
Hindu Inhabitant, and Vincent Alpe Gran- 
tham, also of Bombay. European Inhabi- 
tant, send greeting! Whereas by a contract 
dated, 17th day of August x918, Messrs. 
Champsey Bhara and Company had agreed 


to sell to the Jiviaj Balloo Spinning and, 


Weaving Company, Limited,.1co bales ct 
Mundra M. G. Fully Good Staple cotton ou 
the terms and conditions mentioned in the 
contract. And wheteas by another contract 
dated 4th day of September 1918, the 
said Messis. Champsey Bhara and Company 
had also agreed to sell to the said Jivaraj 
‘Balloo Spinning and Weaving Company, 
Limit.d, roo bales of New M. G. Mundia 
Cotton Fully Good Staple on th: terms and 
conditions therein contained. And where- 
as both the said contracts were made 
subject to the Rules and Regulations of the 
Bombay Cotton Trade Association, Limited. 
And whereas the goods tendered under the 
said contracts by the said Messrs. Champ- 
sey Bhara and Company were rejected by 
the Jivraj Balloo Spinning, and Weaving 
Company, Limited, on the grounds contained 
in their letters dated 25th Nevember 1918, 
and Irth Noverinber 1978, respectively. 
And whereas the said Messrs. Champsey 
Bhasa and Company claimed from, the 
said Jivraj Balloo Spinning ‘and Weaving 
Company, Limited, the sum of Rs. 25,000 
(rupees twenty-five thousand) in respect of 
the aforesaid contiacts. And whereas the 
said Jivrai Balloo Spinuiag and Weaving 
Company, Limited, denied liability in ies- 
pect of the said sum ar any part thereof. 
And wheieas the said disputes wete referied 
to the arbitiation of us, Purshotamdas Tha- 
koredas and Vincent Alpe Grantham, who 
were appointed Arb.tiato1s by the Deputy 
Chairman of the Bombay Cotton Tiade 
Association, Limited. And whereas on 


rule r2 made an awaid, 


‘burden cf the said reference, 


the r2th day of December-the time is 
making our Award was cxteud.d by. the 
Deputy Chairman to the 27th day of Decem- 
ber 1918. Now know ye that we, the said 
Purshotamdas ‘hakoredas aud Vincent Alpe 
Grantham, having taken upon ourself the 
and having 
done all acts necessary to enable us to, 
make a valid Award, hereby make our 
Award as follows, that is to say:— 
We awaid and direct that the said 
Jivraj Balloo Spinning and Weaving Com- 
pany, Limited, do pay to the said Messrs. 
Champsey Bhara and Company the sum of 
Rs. 25,000 (rupees twenty-five thousand) 
and we do further award and direct that the 
said Jivraj Balloo Spiuning and Weaving 
Company, Limited , do pay the costs of this 
our Award, which we assess at the sum of 
Rs. 55 (rupees fifty-five), 

“In witness whercof we have hereunto sct 
our respective hands this 23rd day of De- 
cember - 1918. 


Signed and Published 


this 23rd day 
December, 1918, by us, | a 
Purshotamdas Thakore- Thakoredas. 


das and Vincent Alpe | 
Grantham in the presence | 


of 
(Signed) J, A. Grant.” 


V. A, Grantham, 


An appl was made to the Appeal Com- 
mittee, who confirmed the award. The 
respondents then. presented a petition to 
the Comt asking that the award should be 
set aside. They alleged” two grounds (1) 
that there was no question teferable 
to the arbitrators under rule 13; (2) 
that there wa. an error of law on the face. 
of the award. The case depended before 
Piatt, J., who dismissed the petition. Ap- 
peal was taken to the Appellate Division 
of the High Cout, and they, reversed the 
judgment "holding that there was an error 
ia law on the face of the award. ` The way 
that the learned Judges av.ived at that cou- 
clusion wasthis: ‘Theysaid thatthe recital 
that the respondents had rejected the cot- 
ton on the giouads mentioned in the let- 
ters of the rrth and 25th November, 1918, 


respectively, allewed them to look: at the 


letters, ‘The letter of the rrth Norenia 
is as follows:-— 


438 


"To Messrs, Champsey Blara end Com- 
pany. : 
. “Dear Sirs, 
“Re: D Order No. 27 dated 
6-11-18 for “roo bales 
N. M. G. Mundia. 
“Please note thet at the survey held 
tlis day on the shove lot tendered by you 
against contiact No. 56, dared 4th April 
1908, as the Arhitiators have in their award 
allowed Rs. 104 off, we hereby reject the 
said lot and refuse to take delivery thereof. 
‘The Jivraj Balloo Spinning and Weaving 
Company, Limited.” : 
. The letter of the 25th November is in 
identical termi referiing to the other con- 
tract. The learned Judges then held that if 


-clause 52 of the Regulations is looked at—- 
it being the clause which deals with what . 


is to happen when arbitratois,as to quality 
make: certain findings-—it becomes eppa- 
rent that the aibitrators here couid only 
have arrived at their judgment if they en- 
tirely misinterpreted Art. 52. ‘They based 
their opinion upon the cese of Landauer v. 
Asser (1). l aa 

The Jaw on the subject has never been 
more clearly stated than by Williams, J., 
in the case of Hodgkinson v. Fernie (2):— 

“The law has for many years heen settled, 
and remains so at this day, that, where a 
cause or matters in difference are referred to 
an arbitrator, whether a lawyer cr a lay- 
man, he is constituted the sole and final 
judge of all questions both of law and of 
fact.....'The only exceptions to that rule 
are, cases where the award is the result of 
corruption or fraud, dnd one cther, which, 
‘though it is to be regretted, is now, I think, 
firmly established, vizi, where the ques- 
tion of law necessarily atises on the face 
of the award, oi upon some paper accom- 
'panying and foiming part of the award. 
‘Though the piopriety of this latter may 
very well be doubted, I think it may be 
considered as established.” < 

This view has been adhered to in many 
subsequent cases, and in paiticluar im 


(1) (1905) 2 K. B. 184; 74 L. J. K. B. 659; 93 Li. 
T. 20; 53. W.R. 534; 10 Com. Cas. 265; 21 TLR. 


'429. 
(2): (1857) 3 C. B. (N. 8.) 189; 27 L. J. C. P. 66; 
3 Jur. (N. 5.) 818; 6 W. R. 181; 140 E.R. 712). 111 
R. 614. M i 
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the House of Lords in British Westing- 
house Electric and Manufacturing Com- 
pany v. Underground Electric Ratlways 
Company (3). 

The question to he decidéd is : Does the 
eiior in Jaw appear on the faccof the award? 
In the British Westinghouse case (3) 
it cleaily did. The arbitrator had stated a 
special case and got an opinicn of the Di- 
visional Cout; in making his award he stated 
that opinion and founded his award upon 
it. The opinion às given was held to be 
erroneous , and so there was an eiroi in 
law on the face of the award. In Landauer 
v. Asser (1) the state of affairs was different. 
The question was as to liability and interest 
on a policy of insurance effected by sellers 
for and on account of buyers, and the 
arbitrator framed his award thus:-—~ | 

“I decide that as the partis to the con- 
tract dated the 3, November | 1903, were 
by the terms thereof the principals there- 
to, their interest and liability in insurance 
is defined to be the value of the invoice 
plus 5 per cent. and that the buyers aie, 
therefore, entitled to, and only to, the said 
amount, the balance one way or the other 
being due from or to the sellers.” 

The Court of Appeal held that this entitled 
them to look at the contiact and to come 
to the ‘conclusion that the decision was 
erroneous in law. The case of Landauer v. 
Asser (x) is not binding on their Lordships 
and it was contended that it was wrongly 
decided, but in their Lordships' opinion it 
is'not necessaty to consider that point, 
for the present case diffeis from Landauer's 
case (x) in an essential particular. In 
that case the legal proposrhon was stated 
in terms on which the award proceeded. 
In the present case, ne legal proposition 
at all is stated asa ground of the award. 
The reference to the letters is only in the 
narative, - and even when the letters are 
looked at they only contain the view of cne 
party. To make this case equiparate with 
that of Landauer’s case (1) the award would 
have to run somewhat thus:—-‘In respect of 
the ground of rejection contained in the., 
lettets of the rrth and 25th November, and 
in respect of clause 52 of the ‘Article. I 
decide that, etc.” f 


(3) (1912) A. C. 673; 81 L. J. K. B. 1132 107 


- Ty T, 325; 56 8. J. 754 
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‘Now, the regret expressed by Williams, ' 


y, in Hodghinson v. Fernie (2) has been 
repeated by more than one learned Judge 
and it is certainly not to be desired that the 
exception should be in any way extended. 
An error in law on the face of the awaid 
means, in their Lordships' view, that you 
can find in the award or a document ac- 
tually incorporated thereto, as for instatice, 
a note appended by the arbitrator stating 
the reasons for his judgment, some legal 
proposition which is the basis of the award 
and which you can then say is erroneous. 
It.does not mean that if iu a narrative a 
reference is made to a contention ofone party 
that opens the doo: to seeing first what that 


contention is, and then going to the contract : 


on which the parties’? rights depend to see 
if that contention is sound, Here it is 
impossible to say, fiom what is shown on 
the face of the award, what mistake the ar- 
bitrators made, The only way that the 
learned Judges have airived at finding 
what the mistake was is by saying: "'Inas- 
much as the arbitrators awarded so and so, 

and inasmuch as the letter shows that the 
buyer rejected the cotten, the arbitrators 
can only have ariived at that result by 
totally misinterpreting clause 52." But 
they were entitled to give their own inter- 
pretation to clause 52 or any other article, 
andthe award. willstand unless, on the face cf 
it, they have tied themselves down to some 
special legal proposition which then, when 
examined, appears to be unsound. Upon 
this point, therefore, their Lordships think 
that the judgment of Pratt, J., was right and 
the conclusion of the learned Judges of the 
Court of Appeal erroneous. 


The Counsel fo: the respondents then 
aigued the other point, which the learn d 
Judges of the Court'of Appeal found it 
unnecessary to decide, and which the Trial 
Judge decided against them, He said that 
upon a- pioper construction’ of the contract 
the moment his-client rejected the cotton 
in virtue of the decision by the arbitratois 
as to quality , he was entitled to do so, and 
the contract was repudiated or came to 
an end; that then the arbitration clause 
could no lenger be appealed to, and he 
said that inasmuch as this was a plea to 


ans eka the. outs ought & to deciede 


d 


Their Lordships think that this argument 
is based upon a confusion of thought. The 
question of whether an arbitrator acts within 
his jurisdiction is, of course, fur the Court 
to decide, but whether tbe arbitrator acts 
within his jurisdiction of nor depends dolely 
upon the clause of reference. Tt is, therefore, 
fot the Court t» decide in this case whether 
the dispute which hes arisen is a dispute 
coveted by clause r3 of the articles, It 
Clearly is so, because it is undoubtedly a 
dispute erising cut of. or in r«laiion to a 
contract made subject to the Rules and 
Regulations oi the Cotton ‘Irade Associa- 
tion. Now, that clause refers to the arbi- 
irator the whole question whether it depends 
on law or on fact, with the exception 
only of dispute as to quality. Itis, there- 
fore, for the arbitrator and not for the 
Court to decide whac is the effect of a.tejec | 
tion based on an award as ta quality. In 
truth, this pointis decided in terms by the 
recent case of Sanderson & Son v. Armour 
& Co. (4).It wes a Scotch case, but in no way 
. depended upon any peculiarity of the Law 
' of Scotland. 

The decision of the first appeal in this 
sense disposes of the second appcal without 
iurther argument, as it is obvious that 
in that case even the reference in the 
narrative to the grounds of defence in the 
letters is absent, and there is nothing but 
the bare statement that a certain sum was 
awarded. It follows that-in the first appeal 
the appeal must beallowed ond the jndgment 
of the Trial Judge restored; the appellants 
must have th-ir costs here and in the Courts 
below. The second app al must be dismissed 
and the respondents will have their costs. 

‘Lheir Lordships will humbly advise His 
Majesty accordingly. ] ‘ 

x C. A. Appeal allowsd. 

Solicitors a the Appellant ——Messts. T. 
L. Wilson & Co. : 

Solicitois for the Respondents :—Messrs. 
Hughes & Sons. 

(4) T C. (H. L.) 117; gr I. J.P. C. 
127 L.T 


440 
DUEHI RAM V, D. N. W. RAILWAY, 


ALLAHABAD HIGH COURT. 
Civi; REVISION NO. 100 oF 1922. 
November 23, 1922. 
Present: —Mr, Justice Ryves. 
DUKHI RAM: BARAI—Appricant 
versus 

B. N. -W. RAILWAY-—OrrosrTE PARTY. 

Evidence, admissibility of-—Goods consigned to 
Railway— Damages, suit :for— Valuation of goods— 

Invoice, admissibility of. 

In a suit for damages, against a Railway Company, 
on account of the deterioration of goods . while in 
transit, an invoice, sent to the claimant by the 
consignor, showing the value of the goods, is a 
prima facie evidence of what the claimant was 
charged for them and what presumably he would 
‘have to pay for them, and in the absence of cross- 
examination, it is admissible in evidence and it is 
not necessary to put the consignor into the witness- 
box to prove what was the actual value of the 
goods sent, 

Civil revision from an order of the Judge, 


Small Cause Court, Azamgarh, dated the. 


21$t April 1922. 


- Mr. Mukhiar Ahmad, for the Applicant. 
Messrs, A. Sanyal and Benoy Kumar 
Mukerji, for the Opposite Party. 


JUDGMENT.—'This is an, application in 
civil-revision filed by the plaintiff to set aside 
the decree of the Judge of the Small Cause 
Court at Azamgarh, Two consignments of 
betel leaves were delivered to the ^ Bengal 
Nagpur Railway at their station of Danton 
im the Midnapur District to be conveyed 
to the plaintifis who are pan sellers at Mau 
: in the Azamgarh District. The consignments 
travelled from Danton’ : ito. Howrah over 
the B. N. Railway, 
miles. 

Moghal Sarai on the E. I. Railway 418 miles. 
From Mogbal Sarai to Benares tliey were 
carried for a distance of ro miles over the 

O. and R. Railway and from Benares to 
.Mau they were carried by the B. and N.- 

W. Railway, a distance of 58 miles. There 
was considerable delay in transit and when 
the goods arrived at Mau they were found 
to be in a rotten condition and the plaintiff 
refused to take delivery. He then entered 
into correspondence with .the authorities 
of the B. N. Railway, the E. I. Railway 
Company and the B. and N.-W. Railway, 
but failing to get redress he brought this 
suitin the Court of Small Causes at. Azam- 
garhagainst the B.N. Railway, E.I. Railway 
Company and B. and N.-W. Railway claim- 
ing Rs. 204 damages. All three defendant 
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‘a’ distance of 104 >- 
From Howrah they were sent to, 
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Companies contested the suit. The learned 
Judge has held that the goods were delivered. 
to the B. N. Railway at Danton as alleged’ 
and that when they arrived at Mau. they 
were rotten. He has also held that it is 
not proved that the damage was caused, 
to the goods while they were being carried 
either by the E. I. Railway or the B. and 
N..W. Railway. He, however, has dis- 
missed the suit on technical grounds which 
seems to me to be wrong. He has held,: 
in the first place, that no notice such as is 
required by section 77 of the Indian Railways 
Act was served on the defendants. There 
was evidence of the’ plaintiff's. son that 
notices were sent by registered post to the 
Agents of all three Railways. "There is on. 
the record the registered receipt of the Agent, 
of the B. N. Railway. The Judge holds 
thatitis not proved that registered receipt 
was for the notice sent by the plaintiff, If 
it was not for that notice, it is hard to con- 
ceive for whatit was. The plaintiffs swear 
thatit was and itseems to me almost farcical 
to hold that any further proof was required 


'as there was no cross examination, besides 


which there are letters on the record from 
the B. and N.-W. Railway actually making ` 
an admission that they were prepared to 
pay a small sum in full satisfaction of the 
plaintif’s claim. In the face of letters 
on the record it seems to me impossible 
to hold that notice was not sent within 
the meaning of section 77 of the Act. An-- 
other ground on which the learned Judge 
has dismissed the suit is that the amount 
of the damages is not proved. The plaintiff 
sought to prove it by producing the in- 


. voices sentito him by the consignors showing 


that the value of the goods amounted to` 
Rs. 204. The Judge holds that this is not 
legally admissible evidence of the value. 
It is prima facie evidence of what the plaintiff 
was charged for the goods and what pre- 
sumably he would have to pay for them and 
in the absence of cross-examination, in my ` 
opinion, it is perfectly admissible evidence 
and it would not be necessary to call the 


- consignors and put them into the box to 


prove what was the actual value of the goods 
sent. It has been found that the goods 
were irretrievably damaged and, therefore, 
I think the plaintiff is entitled to a decree. 
I-hold that the amount of the damage was, 
ag sworn ‘by the plaintiff, and corroborated 
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by the invoices, Rs. 204. On the finding 
that it has not been proved that the damage 
was caused during transit over the lines of 
the first and second defendant I think that 
under section 80 the B. N. Railway are 
liable. I, therefore, allow this application. 
I dismiss the suit as against the B. and 
N. W. Railway and the E. I. Railway but 
I decree it against the B. N. Railway with 
costs in both Courts. 
N. K. Application allowed. 


LAHORE HIGH COURT. 

First CIVI, APPEAL No. 241 OF 1918. 
‘May 2, 1923. 
Present;—Mr, Justice Martineau and 
Mr. Justice Moti Sagar. 
GHANSHAM —PLAINTIFF—APPELLANT 

versus ` 
RAMJI LAL AND OTHERS—DEFENDANT 
—RESPONDENTS. ; 
Custom-—Parlition—Widow, whether can claim 
partition —Burden of proof. 

The widow of a deceased co-sharerhas a statutory 
right to demand partition, and the onus is upon 
the party who disputes the widow’s rightto obtain 
a partition toprove that such right does notexist. 

Bhag Bhari v. Wazir Khan, 14 Ind. Cas. 45; 
70 P. R. 1912; or P. W. R, 1912; 124 P. L.R. 
1912. Sant Singh v, Basant Singh, 71 Ind. Cas. 
28; (1923) A. I. R. (L) 81, followed. 

Abdul Qadir v. Rabia, 41 Ind, Cas. 473; 4 P. 
R. 1917 Rev. P. W. R. 1917 Rev, dissented 


rom, 

First-appeal from the decree of the Assist- 
ant Collector, First Grade, with powers of 
a Munsif, Yirst Class, Gurgaon, dated the 
2gth; October rgr;.: 

Mr. Shamair Chand, for-the Appellant. 

Dr. G. C. Narang, for the Respondents. 

JUDGMENT.—On the death of Lula Ram 
in 1891 his lend was mutated in equal 
shares in favour of the plaintiff and de- 
fendants Nos. 3 and 4, who. were the sons 
of Tula Ram, by his wife, Musammat Raji, 
and Khem Ram, defendant No. 1, and 
Yad Ram, who were,stated to be his sons by 
another wife, Musammat Lali. In 1917 
Khem Ram: and ‘Yad ‘Ram’s widow, 


Musammat Bholi, applied -for ^ partition: 
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of their shares, and this has given rise to, 
the present suit, in which the plaintiff con- 
tends that Khem Ram was not the son ot 
Tula Ram and is, therefore, not entitled 
toa share, and disputes the right of 
Musammat Bholi, to have her share parti- 
tioned. The suit has been dismissed and 
the plaintiff appeals. - 


. The plaintiff has produced three witnesses 


, ofan ordinary type who say that Khem Ram 


is the son of one Sita, On the other hand, 
Khem Ram himself has deposed that he is. 
the son of Tula Ram, tc whom, he says, 
his mother Mausammat Lali was married 
and he is corroborated by other witnesses. 
Although the plaintiff was not present at the 


. time oi the mutation in 1891 his brothers, 


Mangal Singh and Net Ram, defendants 
Nos. 3 and 4, were present and admitted 
KhemRam to be Tula Ram’s son, end from 
that time no objection was ever taken by 
the plaintiff to Khem Ram’s succeeding 


. to a share in Tula Ram's property until 


Khem Ram and Musammat Bholi applied 
for partition in 1917. Had Khem Rem not 
been a son of Tula Ram the plaintiff wculd 
not have kept silent and allowed Khem Ram 


. to remain in possession for so many years. 


The plaintiff says he partitioned the prop- 
erty with defendants Nos.3 and 4, and 
Musammat Bholi about five years before 
suit, and has been in possession of one- 
fourth of the land ever since, but we agree 
with the lower Court that he has failed to 
prove this allegation. The lower Court is 
tight in finding that Khem Ram is the 
legitimate son of Tula Ram, ; 


The second question relates to Musammat 
Bboli's right toa partition. The issue framed 
was, whetlier she was not entitled to apply 
for partition, although the real question is 
as to her right to obtain a partition. The 
lower Court has held following Abdul Qadir 
v. Rabia (1), that she has’ no right 


_to obtain a partition except under a decree 


of a Civil Court, but we do not agree with 
this view. It has been beld in Bhag Bhari 
v. Wazir Khan (2) that a widow of a de- 
ceased co-sharer kas a statutory right.to 


(1) « 41 Ind. Ces. 4731 4 P. R. 1917 Rev. rp. 
W.R. 1917 Rev.. eh a ooo 

(2) . 14 Ind. Cas. 454 70 P. R. 101325 9r P.W, 
R.1912; 124 P. I. R.1912. 
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demand partition, and in Sant Singh v. 
Basant Singh (3) that ruling was followed, 
end it was held that the onus: wes upon 
the party who disputed the widow's right 
to obtain a partition to prove that such 
right did not exist. That onus in the pre- 
sent case has not been discharged. 

Moreover, Musammat Bholi’s right to a 
partition is clear from the Rivaji-i-am 
in which it is stated (page 51 «f the paper- 
book) that any one cf the persons upon 
whom the estate devclves, irrespective cf 
-the sex cf such perscn or of the relationship. 
in which such person stood to the deceased, 
can cla m a partition as a matter of right. 

The suit has been rightly dismissed and- 
we dismiss the appeal with costs. 

"A C Appeal dismissed. 
(3) 71 Ind, Cas. 28; (1923) A.I. R, (1) 8x. - 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAI, NO. 30I OF 1922. - 

February 16, 1923. 

Present -—8ir Norman Macleod, Ki, 
Chief Justice, and Mr. Justice Crump. 
GULAM MOHIUDDIN NARMAVALA 
—PLAINTIFF—ÀPPELLANT 

f o Yersus | 
DAVABHAI CHIMANLAL—DEVENDANT 
— RESPONDENT. ^" 

Landlord and Tenant— Notice to quit — Tenant 
holding over—Subeletting by tenant at profit — 
Landlord, right of, to vecover such profit— Civil 
Procedure Code ( Act V of 1908), s. 2 (12). 

"Where after receiving notice to quit a tenant 
holds over and sub-lets the premises leased to bim 
and in addition to the rent receives a: premium 
from the sub-tenant, such premium amounts 
to profits received by him whilein wrongful pos- 
session witbin the meaning of section 2 (12) of the 
Civil Procedure Code, and he is liable to pay the 
sum so received, together with the rent, to the 
landlord, m 

Second appealfrom the decision of the 
Judge of the Court of Small Causes 
with A. P., at Ahmedabad, in Appeal 
No. 73 of 1920, confirming the decree passed 
by “the First Class Subordinate Judge at 
Ahmedabad, in Civil Suit No. 817 of 1018, 7 


INDIAN CASES. 


[125 
SALIG RAM V. BARRA ART, ` 
Mr. G. N. Thakor, with Mr. R. J. Thakor; 
for the Appellants. ` 
Mr. J. G. Rele, for the Respondent. 
JUDGMENT.—‘Tnc first defendant held: 
over after notice was given to vacate tHe 
suit property which was let out to him 
by the plaintiff, He sub-let the premises 
and in addition to the rent received a 
premium of Rs. 1,250. Under section 2 (12) 
of the Code “mesne profits " of property: 
means those profits which the person in 
wrongful posscssion of such property actually. 
has received or might with ordinary dili- 
gence have received therefrom, aud clearly 


‘Rs. 1;35r was profit received by the first , 


defendant, so the plaintiff was entitled to a 
decree for that amount together with rent 
at the annual rate of Rs. 271 for the period - - 
for which he sued, less the amount which 
had been paid by defendant No. 1, nameiy, 
Rs. 542. | il 

The plaintiff claims that Pleader's fees 
are payable on Rs. 5,000 the value of the 
subject-matter of the suit. We think that 
contentionis sound under the law regulating 
the charge for Pleader’s fees when the 
suit was filed. The appeal, therefore,” 
succeeds and there must be a decree. in 
terms of the judgment with - costs 
throughout. : ; : 

"Ww. C. A. 

` Appeal allowed, 


LAHORE HIGH COURT. 

SECOND CIVIL`APPEAL NO. 80 OF 1920. 

February 3, 1023. 
Present;—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Fforde.. > 
. SALIG RAM AND OTHERS— 
DEFENDANTS—APPELLANTS 
2, IV VEYSUS 
' BARKAT ALI AND oTHERS— 

|. PrAINTIFFS—RESPONDENTS. 

, Punjab- Pre-emption Act (I of 19x3), s. 3 (5) ` 
(a)—-Guardians and Wards Act (V III of 1890), 
s. 29—Sale by guardian of minor with sanction of 
Court, whether liable to preeemption, ` 
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HARI SHRIDHAR PRABHU DESAI Y, SAKHARAM PADMANNA MAGDUM, . 


Section 29 of the Guardians and Wards Act, 


prohibits the sale by a guardian of the property 
of a ward without permission of the Court. The 
Court, under this section, makes no order for sale, 
but merely authorises a transaction which would 
otherwise not be binding upon the minor. The 
sale is in fact a transaction inter partes approved 
of by the Court, and the Court, having approved 
of the contemplated sale, has no further say in 
the matter. i 

Such a sale cannot be described as one made 
in execution of an order of a Civil Court within 
the meaning of section 3 (5) (a) ofthe Punjab Pre- 
emption Act, and is not, therefore, exempted 
from liability tothe exercise ofthe right of pre~ 
emption. 

Second appeal frcm the decree of the 
District Judge, Gujranwala, dated the 
7th October 1919, affirming that cf the 


Munsif, First Class, Gujrat, dated the 31st 


May 1919. 
Dr. Khalifa Shuja-ud-din, Tor the Appel- 
lants. 


. JUDGMENT.—The only question we have 

tc determine in this appeol is, whether 
the sale in respect of which the right to pre- 
emption is sought to be exercised, comes 
within the exceptions in sections 3 (5) (a) 
of.the Punjab Pre-emption Act of 1913. 
Itis there provided that ‘sale’ shall not 
include, inter alia, a soclein execution of an 
order of a Civil Court. The sale in the pre- 
sent case was. of certein property owned 
by a minor and, therefore, required the 
sanction of the Court. . l : 

The guardian of the minor accordingly 
applied to the Court under section 29 of 
the Guardians and Werds Act for Icave to 
execute a sele-deed which had already been 

` drawn up and approved of by the parties. 
Leave was granted end the conveyence 
was duly executed and registered. : 

The appellant contends thet this trans- 
act on-comes within the definition of a sale 
in execution, of ar order of a Civil Court. 
We cannot accept this cantention. 

The sale 11 the present case was an‘ or- 
dinary private transacticn and only required 
the sanction of the Court because ore «f the 
parties toit wes under disability. Section 
29. 0f the Guardians end Wards Act pro- 

- hibits the sale by a guardian of the property 
of a werd without permissicn of the Court. 
The Court under this section makes ro 
cider. for sale, but merely authorises ə 
transaction which would otherwise not be 


. 


binding upon the minor. The saleisin fact 
a transaction inter paries approved of by 
‘the Court. The Court having approved of 
the contemplated sale has no further 
say in the matter. 

We exe accordingly of opinion that, sec- 
tion 3 (5) (a) of the Pre-erption Act 
has no application to the case before us 


.and we dismiss the appeal. 


Z, X. Appeal dismissed. 


BOMBAY HIGH COURT, 
SECOND CIVIL APPEAL No. 259 Or 1922. 
February 20, 1923. 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice 

Crump. f 
HARI SHRIDHAR PRABHU DESAI— 
PLAINTIFF-—APPELLANT 
"VEYSUHS 
SAKHARAM PADMANNA MAGDUM— 
DEFENDANT—RESPONDENT. 

Civil Procedure Code ( Act V of 1908), s. 47— 
Waste committed after decree--Execution of decree 
—- Court, duty of — Judgment-debtor , liability of. 

The question with regard to waste committed 
by a judgment-debtor after a decree for possession 
of property has been obtained against him, is a 
question arising between the parties, relating to 
the execution, discharge or satisfaction of the de- 
cree within section 47 of the Civil Procedure Code, 
and ought to be determined by the Court executing 
the decree, and not by a separate suit, 

If property in respect of which a decree is made 
has depreciated in value, or been damaged since 
the decree, owing to the wilful action of the judg- 
ment-debtor the question whether he is liable to 
make good the lossis a questionin execution. 


Appeal fiom tke decision of the District 
Judge, Ratnagiri, - in Appeal No. 235 of 
1921, confirming tke decree passed by the 
Subordinate Judge at Rajapur, in Darkhasi 
No. 368 cf x920. 

Mr. G. B. Chitale, for the Appellant. 

Mr. D. R. Manerikar, for Mr. G. S. Mul- 
gaonkar, for Respondent No. I. i . 

'JUDGMENT.—The cprelleut in this case 
obtained a decree for possession of the 
suit property. An appeal was filed, ahd 
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HADAWAT ULLA v, GHULAM MUHEMMAD BEG, 


pending the hearing of the appeal the de- 
fendants remained in possession. ‘The appeal 
was dismissed and then the appellaat dis- 
covered that the present respondents, while 
in possession of ihe property pending 
the “appeal, appeared to have committed 
waste by cutting down trees. Cons:queatly, 
the appellant took out a Darkhast to ascer- 
tain the damages alleged to have been 
committed by the respondents. 

It was contended that this wes not a 
question in execution, and that the appellant 
would -have to file a separate suit. Both 

‘the lower Courts have dismissed the Dar- 
Rhast on this ground. But we think thet the 
question with regard to the waste committed 
by the judgment-debtoór after deciee was 
a question arising between the parties 

relating to the execution, discharge or 
satisfaction of the decree, and must be" 
determined by’ the ‘Court executiag the 
decree, and not by a-separate suit. The 
appellant is entitled under the decree to the 
property of which possession: wes Cirected 
to be given to him. If the property has 
depreciated in value or been damaged 
since the decree, owing to the wilful action 
of the defendants, it is a question in execution 
whether defendants are liable to make 
good the loss. Therefore, we remand the 

Darkhast to be decided on it; merits. The. 
appellant is entitled to his costs in this 

Court .and ^in the Court below. Costs 

in the Trial Court to be costs in tle. 
cause. : | 
Wed. A. . 
Appeal allowed. 


€ eÀ—— 


LAHORE HIGH COURT. 
SECOND Civit APPEAL No. 1776 oF 1922. 
li February 10, 1923. 
Present;—Mr. Justice Campbell. 
HADAYAT ULLAH-—PILANTIEF— 

APPELLANT . 
i versus 
GHULAM MUHAMMAD BEG AND 
ANOTHER—-DEFENDANTS— RESPONDENTS. 
Interpretation of Statutes— Court, duty of—Pre- 
emplion—Pre-empior, title of, whether relates back 
be date of sals—Cipil Procedure Code (Act V of 


1908), O. XX, v. 14— Punjab .Pre-emption Act 
(I of 1913), s. 16—''Ouner," meaning of. 

`~ Courts cannot read into Statutes provisions 
which are not there, even if they think that 
n are not to be avoided otherwise. [p. 446, 
col. r. : 

In the Punjab the Legislature has taken the. 
responsibility of embodying the customary rules 
of pre-emption in a Statute and the Courts must 
presume that Statute to be exhaustive and must 


“follow it. [p. 446, col. 1.] 


There is nothing in the Punjab. Pre-emption 
Act, which declares that a pre-emptor's title vests 
at the date of the sale or which modifies the ex- 
plicit direction contained in O. XX, r. r4 of the 
Civil Procedure Code that Courts shall decláre 
the title of the pre-emptor to be deemed to accrue 
from the date of payment into Court of the pur- 
chase-money after decree. [p. 446, col. x.] [MS 

A successful pre-emptor is vested with the rights 
of the vendee whom he dislodges, not from the date 
of the sale but from the date on which he enforces 
his rights, that is, from the date on which he satis- 
fies the conditions of the decree and brings it into 
operation. [p. 445, col. 2.] . i 

Kehr Singh v. Mahman Singh, 25 P. R. 1908; 
128 P.I, R. 1908; 51 P. W.R, 1908, dissented 
from. . i : 
Dhanna Singh v: Gurbakhsh Singh, 4 Ind. Cas. 
337; 91 P. R. 1909; 161 P. W. R. 1909; 148 P. 
R. 1909, referred to. 

L. Beli Ram v. Hari Chand, 59 Ind. Cas. 744; 
128 P.W.R.1921;31.1,.].205, Deonandan Prasad 
Singh v. Ramdhari Chowdhuri, 39 Ind. Cas. 958; 
44 €. 675; 32 M. L. J. 459; 1 P. L, W. 527; 15 A. 


Ti. J. 375; 21 C. W. N. 786; 25 C. L. J. 573; 19 Bom. 


L. R. 437; 6 L. W. 65; (1917) M.W. N. 470 and 
8x1; 22 M. L. T, 196; 441. A. 80 (P. C.), followed. 

The word “owner” as used in section 16 of the 
Punjab Pre-emption Act does not mean a person 
who is not in danger of losing his ownership right 
at the instance of a pre-emptor. (p. 446, col. x.] 

Second appeal from the decree of the 
Senior Subordinate Judge, Hoshiarpur, 
dated the 15th February 1922, afhrming 
that of the Munsif, First Class, Hoshiarpur, 
dated the 2nd August 1921. 


Lala Fagir Chand, for the Appellant. 
-Lala Badr? Das, R. B., for the Respond- 
ents, - 


JUDGMENT.—This judgment will dis- 
pose of three Second Appeals Nos. 1776, 
1777 and 1778. 

A certain house in Hariana wes sold by 
Maule Bakhsh on the 19th May 1917, two- . 
thirds to Ghulam Muhammad Beg by two 
deeds and one-third to. Murad Ali Beg. 
On the 20th May 1017, Murad Ali Beg trans- 
ferred his bargain to Ghulam Muhammad. 
Beg. A 
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HADAYAT ULLAH 0, GHULAM MUHAMMAD BEG, 


Oa 20th May 1918, Hadayat Ullah, 
the owner cf the contiguous house on the 
east, brought three pre-emption suits, one 
for each sale-deed on the two grounds of 
dominance ‘and contiguity. Ghulam 
Muham nad Bag resisted the suits on the plea 
that he had an equal right of pre-emption 
by reason of his ownership of contiguous 
property on the north, and his plea was up- 


heid by both the Ccurts below who found: 


that the property in suit was not sérvient 
to that of Hadayat Ullan. ; 

Hidayat Ullah has come up to this Court 
on second appeal, and the sole question for 
determinationis whether his right is superior 
to that of Ghulam Muhammad Beg as an 
owner of contiguous property. 'The ques- 
tion of dominance of tenement is also raised 
in the memorandum of appeal but this claim 
was abandoned in the lower Appellate 
Cout and has not been mentioned in 
arguments before me. 

The property which was the basis of Ghu- 
lam Muhammad Bag’s assertion of equal pre- 
emption rights with Hadayat Ullah was 
acquired by him by purchase on 21st and 

, 23rd January 1917, There were five sale- 
deeds and on 18th January 1918 Hadayat 


Ullah instituted five suits for pre-emption. - 


All cight suits were decided by the Munsif 
in one juégment dated 2nd August 10921. 
The three suits now under. consideration 
were dismissed, as already stated, but the 
- five suitsfor possession by pre-emption cf 
the rights of ownership acquired by Ghulam 
Muhammad Beg in the land of the north 
were decreedia favour of Hadayat Ullah. 
Ghulam Muhammad Beg thus was owner 
in the contiguous land on the north 
at the time of the sale and at the time 
when the suit was instituted. If the title 
to this land of the successful pre-emptor, 
Wadayat Ullah ba regarded in terms of 
O. XX, r.r4 (2) (b) Civil Procedure 
C de, as having occurred from the date 
nf payment of tbe pre-enption price, he.was 
aiso owner when Hadayet Ullah's present 
suits for pre-emption of tae. house were 
Gismissed, X 
Itis argued, however, for Hadayat Ullah, 
the plaintiit-appellant, that GhulamMuham- 
mid Bag’s right of pre-emption at the date’ 
of the sales to him was a defeasible right 
aud, therefore, no right at all in the light 


44. LA 


of the fact that.it has been defeated 
and of what was laid down in Kehr Singh 
v. Mahman Singh (1),a Single Bench judg- 
ment, | 

In Kehr Singh v. Mahman Singh (1)it, was 
held that a vendor, who by reason of a prior 
purchase had become a landholder in the 
.village, and, as stich, was competent 
to resist the claim of a pre-emptor -with res- 
pect to a subsequent purchase, cannot ,ifina 
pre-emption he loses the first bargain, re- 
tain the subject-matter of the second bar- 
gain. Adictum by Mr. Justice Rivaz 
in aformer case wascited with approval that 
the effect of a pre-emption decree is to vest 
the proprietary right in the pre-emptor 
from the date of the sale, which is a trans- 
action voidable at the option of the pre- 
emptor. a ` 

The lower Appellate Court considered 
this judgment but thought, not without 
reason, that subsequent remarks recorded 
by the learned Judge who delivered it. 
Shah Din, J.,in Dhanna Singh v. Gurbakhsh 
Singh (2) indicated’ a change of opinion. 
The pronouncement of Rivaz, J., was 
doubted in Dhani Nath v. Budhu (3) andis 
directly contrary to what has beenruled by a 
Division Bench of this Court in a very recent 
decision, MuhammadAkramKhany. M uham- 
mad Azim Khan (4), that a successful pre- 
emptor is vested with the rights cf the ven- 
dee whom he dislodges, not from the date 
.of the sale but from the date on which -he 
enforces his rights 7.e.,from the date on which 
he satisfies the conditions of the decree and 
brings it into operation. The same’ view 
‘was taken by Martineau, J.,in Belt Ram 
v. HariChand (5) and he dissented expressly 
from Kehr Singh v. Mahman Singh (x) 
mainly on the authority of the Privy 
Counciljudgment Deonandan Prasad Singh 
v. Ramdhari Chowdhri (6). 


(1) 25 P. R. 1908; 128 P. T. R. 1908; 51 P. W. 
R.r908. ' : 


(2 4 Ind. Cas. 337; 91 P. R. r909; 161 P.W, 
R. 1999; 148 P. L. R. 1909. 
(3) 136 P. R. 1894. 
(4) 73 Ind. Cas. 318; 4 L. 137. 
(5) 59 Ind. Cas, 744; 28 P. W. R. 1921; 3 Lu 
0 e 


I. J. 205. 6 

.(6) 39 Ind. Cas. 958; 44 C. 675; 32 M. 

459; 1 P. L. W. 527; 15 A, L. J. 375; 21 C. 

786; 25 C. L. J. 573; 19 Bom. L. R: 437; 6 

635; (1917) E N. 470 and 811; 22 M. L. "T, 195 
» 80 


. 


L. J. 
W.N. 
L. W. 
i 
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BISBUN <ARUP y. BINDRABAN, 
. There are certain rulings of the Allahabad 
High Court which support the contention 
of the appellant but in this Province the 
Legislature hes taken the responsibility. of 
embodying the customary rules of pre-entp- 
tion in a Statute and the Courts must pre- 
sume that Statute to beexhaustive and must 
follow it. There is nothingin the Punjab 
Pre-emption Act which declares that a pre- 
emptor'stitle vests at the date of the saleor 
which modifies the-explicit direction of O. 
XX,r.74, Code of Civil Procedure, that 
Courts shall declare the title of the pre- 
emptor to bé’ deemed to accrue from the 
date of payment into Court of the-purchase- 
money after decree nor has the Act qualified 
the term "owner" so as to mean a person 
whois not indanger of losing his ownership 
right st the suit of a pre-emptor. Courts 
cannot read into Statutes provisions which 
are not there, even if they think that 
-anomalies are not to be avoided atherwise. 
' According to the plain terms of section 
16 of.the Punjab Pre-emption Act, Ghulam 
‘Muhammad Beg owned immoveable prop- 
erty contiguous tc the property in suit at 
the date of the sale. His right of pre- 
emption was, therefore, at that time equal 
with that of Hadayat Ullah which was 
"brought into existence only by the sale and 
forthe enforcement of which he was entitled 
to sue only when the sale had been com- 
pleted. : a 
The appeals must fail and are dismissed 
with costs. 
| ££ K. 


H 


Appeals dismissed. 


ALLAHABAD HIGH COURT. 
^ SECOND CIVIL APPEAL No. 1547 OF 1921. 
: March 27, 1923. . 
Present:—-Mr. Justice Rafique. 
BISHUN SARUP—DEFENDANT— ` 
. APPELLANT 
versus : 
DBINDRABAN-—PLAINTIFE—RESPONDENT. 
Malicious prosecution— Charge absolutely false— 
Probable and reasonable cause— Furihey evidence, 
| whether necessary. 


D 


“INDIAN CASES, 


- tigas 


Where in a suit for damages-for malicious pro- 


' Secution itis found that the charge made by the 


defendant. was absolutely without foundation, 
further evidence directly going to show that there 
Was no reasonable and probable cause for making 


-the chargeis not necessary, as, in such a case, it is 


legitimate to infer thatthedefendant had no pro- 
bable or reasonable cause. 


Second appeal against the decree of the 
Subordinate Judge, Jhansi, dated the 
29th of August r921. 

: M Baleshwari Prasad, for the Appel- 
ant, 

Qs Sailanath Mukerji, for the Respond- 
ent, 


JUDGMENT.— This. appeal arises out cf 
a suit brought by one Bindraban for the 
recovery of damages for malicious -prose- 
cution., It appears that Bindraban had 
a ‘decree against the defendant-appellant 
which he proceeded to execute. The amin 
of the Court went to the house of the judg- 
ment-debtor and attached some articles. 
The defendant-appellant was away from 
home at the time and on'his return he filed 
a criminal complaint of theft against Bindra- 
ban charging the latter with having stolen 
a ring set with precious stones and a pair 
of silver anklets. Bindraban was ‘tried > 
for theft and acquitted. Thereupon he 
filed the suit out of which this ‘appeal has 
arisen for damages. The claim: was rte- 
sisted on various pleas. The Court of first 
instance dismissed the claim. On, appeal 
the decree of the first Court was set aside’ 
and the appeal of Bindraban was allowed. 

In second appeal the defendant-appellant 
contends that the burden of proof was cast 
wrongly on him and that there should have 
been positive evidence to the. effect that he 
had no reasonable and probable cause for 
the charge of theft brought by him against 
Bindraban, From the evidence on the 
tecord which has been believed by the lower 
Appellate Courtit is quite clear that the 
charge of theft brought against Bindraban 
was absolutely without foundation. In view 
of that finding itis not open tothe defendant- 
appellant to contend that there should have 
been further evidence directly going to show 
that there was no probable and reasonable 
cause for him to charge Bindraban with 
theft. If the charge was absolutely baseless, 
it is legitimate to infer that the defendant- 
appellant had no reasonable and probably 
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cause for making the charge. The appeal 
fails and'is dismissed with costs including 
fees in this Court on the higher scale if 
‘any. 

_ ‘There are cross-objections by the plaintiff- 
respondent with regard to the amount of 
damages. I have examined the reasoning 
‘of the Court below with regard to the amount 
of damages carefully, and I am not prepared 
to differ fiom ` it. The cross-objections 
ate also dismissed with costs. - 7 

W. GA. Appeal dismissed. 


LAHORE HIGH COURT. 

Civit, REVISION PETITION No. 162 oF 1923. 
: i May 23, 1923. 
Present:~-Mr. Justice Moti Sagar. 

RAM SARUP—PLAINTIFE—PE'TITIONER . 

gersus 
ZORAWAR MAL AND OTHERS— 
DEVENDANTS—-RESPONDENTS. 

Limitation Act (IX of 1908), s. 12— Time rea 
quisite for obtaining copies, what is— Appeal, second 
—Finding of fact.— Revision. 

Under section r2 of the Limitation Act only 
the.time from the date of making the application 
for copies up to the date on which the copies are 
ready for delivery can be excluded. 

A finding as to the time requisite for obtaining 
copies under section 12 of the Limitation Act is 
one of fact and cannot be attackedinsecond appeal, 
much less in revision. d ‘ 

Sher Singh v. Pem Raj, 48 Ind. Cas. 31; 100 
P. R. 1918; 185 P. W.R. 1918, Bawa Singh v. 
Thakur Singh, 67 Ind. Cas. 4783 4 U. P. Le R. 
(L) 80; (1922) A. I. R. (L) 423, followed, 

Petition, under section 44, Act VI of 
1918, for revision ofthe order of the Dis- 
trict Judge, Ferozepore, dated the 29th 
November 1922, affirming that of the 
Senior Subordinate Judge, Ferozepore,dated 
the r2th June 1922. 

Lala Gobind Ram Khanna, 
tioner. 

Mr. Shamair Chand, forthe Respondents. 

JUDGMENT.—This is an application 
ior revision of an order passed by 
the District Judge of Ferozepore hold- 
ing that a certain appeal was. barred 
‘by limitation. It is argued on  be- 
palf cf the petitioner, that the appeal to 


í 


for the Peti- 


ser BU tty. 
INDIAN CASES. 
, E. I. RY. Co. V. FIRM MOHAN LAL-PANNA LAL. 

the District Court was within time, inas» 


44) 


‘musch asin computing the period of limi- 
‘tation for his appeal the period from the date 
‘of his applyng for‘copies of the judgment 
.and decree up to the date-on which the cò- 
-pies were delivered to hir-should have been 
excluded. I am unable to agree with this 
contention. , It has been held in:a recent 
judgment of this Court reported as Bawa 
‘Singh v. Thakur Singh (1) that, under section 
2 of the Limitation Act,only the time from 
the date of making the application for copies 
‘up to the date on which the copies areready 
‘for delivery can beexcluded. Iseenoreason 
to dissent from this view on the facts of this 
‘particular case, and hold that the learned 
District Judge was tight in holding that the 
appeal was barred. Moreover, there is ample 
authority for holding that the finding 
as to the time requisite for obtaining co- 
pies is one of fact and cannot be attacked 
in second appeal, much less in revision 
[Sher Singh v. Pem Raj (2), Bawa Singh v. 


` -Thakur Singh (1) 


I do not see any force in this petition, and 


` dismiss it with costs. 


Ae. Petition dismissed. 
~ (x) 67Ind. Cas. 478;4 U.P. L.R. (1) 80; (1922 
A. I. R. (T) 423. y Pe 

(z) 48 Ind. Cas. 31; roo P. R. 1918; 185 P. W, 
R. 1918. 


Z. K. i 


LAHORE HIGH COURT. 

Civi, REVISION PETITION ‘No. 629 oF 1922. 
January 29, 1923. ; ; 
Present --—Mr. Justice Zafar Ali. 

THE EAST INDIAN RAILWAY COM- 
PANY, LID., CALCUTTA-—DEFENDANT— 

PETITIONER P 

versus. 
` TBE- FIRM MOHAN LAI-PANNA LÀ] 
PLAINTIFFS— RESPONDENTS. 3 

Carriage of goods—Damages for non-delivery— 
Railway Company—Risk Notes, Forms A and 
B— Loss, proof of. 

ARailway Company seeking shelter behind a 
Risk Note in Form A or B for the non-delivery 
of the whole or a part of a consignment must show, 
in the first instance, that the goods have been , 


a 
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lost, before the person claiming compensation 
for their loss can be called upon to prove that the 
loss was due to the neglect of the Company or to 
theft orto wilful neglect of its servants, etc. 
[p. 450, col. 1.]: 

Ghelabhai Punst v. East 
Company, 63 Ind. Cas. 241; 23 Bom. L. R. 525; 
45 B. 1201, reliedon. . 

Agent, G. I. P. Railway-v. Karaylal, 48 Ind- 
Cas. 294; 14. N.L. R. 122, East Indian Bail- 
way Company v., Kanak Behary Haldar, 44 Ind. 
Cas. "691 22 C. W.N. 622, dissented from. 


` Petition, under section 44, Act IX of 1919, 
for revision of the order of the District 
Judge, ' Delhi, dated the rst April 1922, 
reversing that of the Additional Munsif, 
Fitst Class, Delhi, dated the 30th August 
1921. —- 

Kanwar Dalip Singh, for the Petitioner. 
Lala -Nanua Mal, for the Respondents. 
JUDGMENT.—The only question of law 

that arises in this application in -revision 
is whether in case of short delivery ofa 
‘consignment booked under Risk Notes in 
Forms A and B the initial onus of establish- 
: ing. “loss, destruction or deterioration 
of,,or damage to the said consignment,” 
lies on the Railway Administration concern- 
ed, or whether the loss should be presumed, 
and the onus of proving that it was due to 
the neglect of the Railway Administration 
or to theft by, or to the wilful neglect of, 
its servants, etc., should be thrown on the 
person claiming compensation for it. 

The -facts are .few and simple. The 
plaintiffs delivered to the defendant—Rail- 
way Company—at Calcutta on three differ- 
ent dates three consignments of sugar, 
two of 125 bags each, and one of 126 bags, 
to be conveyed to Delhi, and gave in ‘respect 
of each consignment Risk Notes in Forms 
A and B. The first consignment was 
' delivered short by one bag only. Out of the 
second -consignment one bag was not. de- 
livered and there was a shortage of 9 maunds 
and 15 seets of sugar, and out of the third 
there was a short delivery of 3 maunds and 
2 seers. The plaintiffs sued to recover 
compensation for the quantity of sugar 
not delivered. They denied to have execut- 
ed the Risk Notes and asserted that “loss 
did occur owing to gross- neglect of the 
‘Railway Company. ' The defendants ‘plead- 
ed ‘protection under the Risk Notes and 
denied all liability for the loss but mare: 


340. 
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no statement as to how it took place, with 
the exception of the loss of one bag from the 
first consignment which they stated was 


stolen in the course of transit. 


The Trial Court (Munsif, Delhi) framed 
only two issues, one as to the execution of the 


‘Risk Notes by the plaintiffs-consignors, and 


the other as to the amount of compensation 


due, decided the first against the plaintiffs 


and dismissed their suit on the ground 
that in the face of the terms of the Risk 
Notes they were not entitled to any compen- 
sation without proving neglect, etc., on the ` 
part of the Railway Company. The plaint- 
iffs appealed to the Disttict Judge who 
upheld the Munsif’s finding as to the execu- 
tion of the Risk Notes, disallów.d the plaint- 
iffs'claim with regard to the ‘bags stolen in 
trausit, but accepted their plea that it 
lay on the de sfendant— Railway Compan y— 
tò prove,-in the-first place, that the goods 
were lost, and remanded: the case to be 
decided afresh alter au enquiry. into the 
following issue :— 

Was the short delivery in cach case w ith 
the exception of the bag proved to have 
been stolen düe to loss or, to leakage or . 
wastage ? ” : 

The delndent—Railway Company—has 
come: up-to this Court on the revision. side 
to urge that the lower Appellate Court was 
wrong.iu throwing upon it the initial anus 
of substantiating "their plea that the goods 
not delivered had actually been lost, There 
can be-no doubt that the. authorides on the 
point are conflicting, but the learned District 
Judge followed the ruling of a Division 
Bench of the Bombay High Court in. Ghela- 
bhai Punsi v. -Eust . Indian. Railway 
Company (D), and further referred. to 
Jamnadhar Baldevdass. v. Burma Rall- 
ways Company, Ld. (2) to show that the 
same view -of. the law was taken: by the 
Burma Chief Court. The only ruling cited 
by the learned District Judge-to the.contrary 
was that'of the Judicial. Commissioner, 
Nagpur, printed in Agent, G. I. P. Railway 
v. Karaylal-(3). Mr. Kanwar Dalip. Singh, 
who- appeared for the Railway Company, 


a, eod ‘Ind, Cas. 241; 23 Bom, L. R. 525; 45 


B. 
e S inà. Cas. 395; 10 L. B. R. 354; 13 Bur, 


ue (3) a Ind, Cas, 294; 14 N. L. R, 1244 M 
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argued that the Bombay High Court based its 
decision on an Irish case governed by the 
Carriers Act whose provisioas on the point 
, in question were different from those of the 
Indian Railways Act, and cited two more 
judgments, one of a Division Bench of the 
Calcutta High Court and the other of a 
Single Judge of this Court, to the same 
effect as the Nagpur case. The Calcutta 
judgment is reported as East Indian 
Railway Company v. Kanak Behary Haldar 
(4). The judgment of the Punjab Chief 
Court is dated the 30th June 1922 in 
Civil Revisiou No. 19 of 1922. 

A reference to the judgment of the Bombay 
High Court docs not bear out the argument 
that the Irish case relied on therein was not 
governed by a. Risk Note similar to the Risk 
Note Form B under the Indian Railways 
_Act. The learned Judges of the Bombay 
High Court dealt with the question thus :— 

Vo OR k the question was argued 
, Whether it was sufficient for the defendants 

merely to admit that the goods were lost 
without leading evidence to show that they 
were lost. None of the Indian cases cited 
really deal with this particular question, 
which certainly did arise.in the Irish case 
of Curran v. Midland Great Western Company 
of Ireland (5). In that case two pigs con- 
signed by the plaintiff were short delivered 
and the Railway Company sought to escape 
liability under the Risk Note drawn up in 
very similar form tothe present Risk Note 
Form B. The suit was decreed clearly on the 
ground.that, although the Company admitted 
the loss, they did-not lead any evidence. 
as to how the pigs came to be lost. * * * 
If the present contention of the defendants 
were right, the consignor whose goods were 
Short delivered would have no remedy even 
“although, as a matter of fact, if evidence 
were taken, he might show that his case 
came within one of the exceptions in the 
Risk Note. If the plea of the Company 
- that the goods are lost were sufficient, 
. then, all that evidence is excluded.” 

Phe learned Judges cited with approval 
the following from the judgment of Mr. 
Justice West , in Mohansingh Chawan v. 
Henry Conder (6): — 


( 4 Ind. Cas. 691; 22 C. W.N. 622. 

5 (896) : 21r. R. 183; 2 Ir. I, R* 739. 

m. 7 B. 478 at p. 480; 8 Tad, Jur. 981 4 Ind. 
Dec, (M. 8.) 322. 


29 


u 


“The Railway Company in this case 
were bound to deliver the particular bags 
which they received from the plaintiffs’ 
firm for carriage. ‘They did'not deliver them, 
nor did they, so far as the evidence goes, 
announce their inability to deliver them 
ca account of.having lost them either in 
transit or by misdelivery to some one not 
entitled. The natural presumption under 
such circumstances is that all the goods 
arrived, and that the Railway Company 
was in a position to deliver them. We are 
asked to infer from’ the mere non-delivery 
that they could not be delivered, because 
they were lost; but that is an affirmative 
fact of which the Company ought to have 
given evidence. Prima facie, the responsi- 
bility rested on the Company, atid the non- 
delivery of the goods might arise frorh other 
causes than loss. Hadthe Company an- 
nounced to the plaintiff that his goods were 
lost, that might have helped the defend- 
ants’ case; but no such announcement was 
made, and the plaintiff could only tell that 
goods received and carried for him were not 
delivered.” f 

The Punjab case cited by Kanwar Dalip 
Singh affords no assistance, because in 
that case the goods were lost in transit 
and the plaintiff failed to establish wilful 
neglect on the part of the Railway Company 
which be imputed to it. It has been held 
by the same Division Bench of.the Bombay 
High Court that in case of loss from.a running 
train the Railway Administration is fully 
absolved from liability if the consignment 
was booked under the Risk Note Form B. 

The Calcutta case is certainly in favour of 
the defendant—Railway Company—but the 
question of initial onus was not discussed 
therein, and the defence in that case also 

was that the missing bags were stolen from 
the running train between Bhatinda and 
Allahabad. The learned Judges | of the 
Calcutta High Court laid down a very wide 
proposition without a reference in their 
judgment to the plea of the defeudant— 
Railway Company--but there cau be no 
doubt that they had it in view in deciding 
the question of omas. After reproducing 
the relevant portion of the Risk Note B and 
without stating the facts they proceeded 


. to record their conclusion as belew :— 


“As these words (in the Risk Note) stand; 
they have the effect of throwing the burden 


D 
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er proving iu what manner a particular 
consgument or part.of a consignment is 


.lost on the cónsignor or the person claiming 


doiages from the Railway Company." 

Having regard to the facts.of tke present 

cara I am of opinion, that the view of the law 
taken, end the interpretation of the language 
fof the Risk Note give1, by the Bombay High 
Court is currect, and. was rightly followed 
‘by the icerned Judge.of the Court below: 
A Railway Company serking shelter under 
a Risk Note for the nen-delivery of the whole 
or n part of a consignmant must show that 
it waslost. Therefore, I dismiss this petition 
for:evision: The defendant—Railway Com- 
pany—would ' pay the plaintiffs’ costs in 
this Court. 


Z. E. i - Petition dii. 





LAHORE HIGH COURT. 
. Cryin Revision No. 377 oF: 1922. 
‘February 3, 1923. 
Pr. men —Mr. Justice Cung: 
‘Pandit RIKHI ERI Darmini: 
' "7 — PETITIONER: : ; 
^ versus. 
"MULA RAM—PLAINTIFF—RESPONDERT, 
` ‘Evidence, Act ( I of 1872), s. x6— Landlord and 
Jenant— Estoppel —' At the . beginning of the 
tenancy," meaning of: 

“The words “at thé beginning of the tenancy" 
insection 116 of theltyidence Act apply only to cases 
in which a tenant is put into possession of the ten- 
ancy by the person to whom he has attorned 
and do not apply to cases in which the tenant 
has previously been in Pone ios “Lp: 450, col, 2+] 

Lal Mahomed v. Kallanus, 11 Q. 519; 5 Ind. 
"Dec. (N. S.) 1104, Sibu Sant v. Notai Charan Das, 
9 Ind. Cas. 806; 15 C. L. J. erg, Yerraguntla 
Seshacharlu v. Mukkumalla : Chinniah, 25 Ind. 
Cas. 721, relied on. . 

Ketu Das v. Surendra Nath Sinha, 7. -C. W. 
IN.' 566 and Mathva Prasad v. Gokal Chand, 51 
Ind. Cas. 548; 17 A: L, J. 835; 1 U, P.O. R. (A) 
‘x00; 41 A. 654,. distinguished. 

In answer to a suit for renton the basis of a 
‘written lease the defendant stated that the house 
to which the lease referred was really the joint 
property of himself and the plaintiff, who was 
his brother and who had agreed to a scheme of 


. partition | by, which the house in dispute was to 


o to him and another house to the defendant, 
‘and that as a guarantee for carrying oüt the terms 
ptthis arrangement the defendant had been per- 
suaded to execute the lease, but that fhe parti- 
tions had fallen through and the documezt remain- 


` INDIAN CASES, 


- plaintiff's tenant, 


tigas 


ed a mere formality, uo rent having, ever been paid; 
Held, that in the-absence of proof of any rent 

ever having been paid or that the defendant was 

inducted as a tenant by the plaintiff, the former 

was not estopped from denying that he was” the 

[p. 451, cols 1,]-- 

Revision petition againstthe order of the 


Small Cause’. Judge; Amritsár,. dated. the 
roth June 1322. rr a 


, Mr. Gobind Ram, for Mr. 'B. D. aia ih 
for. tke , Petitioner. 

Mr. Des Raj Sawhnev,. for the Respondent. 
. JUDGMENT.—'This was a suit in the 
Court of Small Caüses, Amritsar, by Mela 
Ram, agaihst his brother, Rikhi Kesh, for 
arrears of rent. The suit was brought on 
a written lease regarding which the only 
evidence taken was that of the defendant. 
„The defendant stated that the house to 
which the -lease referred was really the 
joint property of himself and his brother 
who had agreed to a scheme of partition 
by which’ this house was to goto the plaint- 
iff and another house to the defendant. 
As a guarantee for carrying out the terms 
of this arrangement he, the defendant, was 
persuaded , to, execute the leäse, Later 
on, the partition fell through. -In "point of 
fact, no rent.had ever been paid and the 
document. was a niere foimality. . -’ 

The learned Judge of the’ Small, Cane: 
Court held: that the defendant was estop;. 
ped, under section 116, Indian Evidence ` 
Act, from denying the plaintiff's title “ds 
landlord and decfeed the latter's claim for 
Rs. 90 rent, > 
"Ihe defendant has applied to: this Court 
for revision and on his behalf is cited a 
ruling of the Calcutta High Court, Lal 
Mahomed v. Kallanus (x), wherein it was held 
that the words in section 116 "at the be-. 
-ginning of the tenancy” only apply to cases 
in which tenants | are. put into possession 
of the tenancy "by the person to whom they 
have. attorned, and not to cases in which 
„the tenants have previously been in’ possés- 
‘sion, This rule, was. afterwards followed. 
by the Madras High Court in a case reported 
as Yerraguntla — Seshachárlu, v. Mükku- 
“malla Chinniah (2) and also in another case 
“Sibu Sant v. Near. Charan ` Das (3). 


xi Cc. 519; sind. “Dee, (m. 8. ) 1504. 
.25 Ind, Cas. 721; l” EE. 
gind. Cas, 806; 15€. 1. ]. ag Coar gua 
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The learned Counsel for the plaint- going raiyat should have the crops, subject to à 


iff-respoudent challanges the correctness of 


Lal Mahomed wv. Kallanus (x) ‘and quotes 
two cases in which ths opinion was indi- 
cated that the above rule was expressed. 
in too broad terms. ‘These, however; do 
not apply to the facts‘of the present case. 
In the first, Ketu Das v. Surendra Nath 

` Sinha (4), “tent had actually been ‘paid by. 
the defendant, and in the other, Mathra 

- Prasad v. Gokal Chand (5), the defendant was 
proved to. have been put in possession as 
a tenant by the predecessor-ininterest of 
the person Who claimed rènt from him. 

In the case before ine there is no proof 

_ of.amy -tent.ever having been paid; or.that' 
the defendant was inducted as a tenant 
by the plaintiff. “The parties, are brothers 

' aud, admittedly, the house was once joint 
property. In these circumstances, on the 

"authorities quoted, I hold that the de- 
fendant was not estopped from denying that 
he wasthe plaintiff's tenant and that there 

‘is no evidence to prove that he was, or to 
rebut his explanation of how he cam» to 

“sign the lease. 

I accept the revision, pi aside the decree . 

. of the; Judge Small Cause Court aud order 
that the suit ba dismiss:d with costs. 
| £. K. ` a dnd Wd 


(4) 7€, W. N. 5 


(5) 51 Ind. Cas. pu 17 A. L 7. ‘8355 U. P. 
L. R. (A) 100; 414. 654. . 


PATNA HIGH COURT. 
Orem, REVISION NO. 41c OF 1922.. 
March 5, 1923. uà 
."Présent:;—Mr. Justice Ross, : 
DH OBI ROY—PETITIONER 
USFSWS 
MAHADEO SINGH AND. OTHERS— 
OPPOSIE Party. < 

Execution of decree—Sale of tenure—Crops,. 
whether belong to raiyat or purchaser. 

The sale of a tenure in execution of a decree 
would pass ‘all thatis growing upon the land, unless 
the growing crops are excepted by the notification: 
of sale, or, else, a custom is proved that the outy 


payment for use and occupation of the land while 
they remain on the ground. 

A fatoolla. Sifdar v. DwarkaNath Moiiry, 4 
pea 4C., 1. R. 955 2 Tnd. Dec: (x. $.) 5163. relied 


wan against an. order . of ‘the 
District Judge, “Monghyr, dated. the 28th 
‘July. 1922, . upholding , that of the 
Munsif, Jamui, dated the roth July 1922. 

FACTS. —~That tke petitioner obtained 
a mortgage-decree, dated 24th February 
1913, against the opposite party and in 
execution. of the said decree 15 bighas 
7 cottas of land belonging to the judgment- 


.debtors were sold and the decree-holder 


purchased the same-at the execution- sale 
on Iotb March 1921. 

2. That the judgment-debtors filed a 
petition under O. XXI, r. go, Civil Procedure 
Code, for setting aside tle zale which was 
dismissed fcr default. 

.3. That on appeal against the said 
order d smissing the petiticn the Appellate 
Court remanded the case to the Munsif. 

4. That after remand the learned Munsif 
of Jamui heard the parties and dismissed 
the petition on. goth July 1922, holding. 
that there was no justification d Sering: 
aside the sale. 

5. That against the said order of the: 
Munsif dsmissing the petition the judg- 
mant-debtors have appealed to the District: 
Judge of Monghyr. 

6. Thaton 20th July 1922 iigladement,: 
debtors filed a petition bet ie the. D strict? 
Judge praying that execution may be 
stayed which was rejected by the D strict: 
Judge on 28th July 1922. | 

7. That on 3rd August 1922 the judg-" 
ment-debtors again filed a petition tc the: 


` District Judge for re-consideration of - his. 


order dated 20th July 1922 which was- 
also dismissed on 18th September 1922 as: 
the delivery of possssikn had already 
taken place in July 1922. 

8. That on goth October 1922 the jude. 
ment-debtors ‘again filed a petition before: 
the District Judge praying that a Commis-. 
sioner be appointed to. appraise the crops: 
standing on the land and the Court granted 
this petition. . .. 

That oa gth November 1922 . the? 
judgment-debtors filed a petition before the 
Munsif of Jamui praying that the crops 
may be delivered to them on their Segen: 


^. 
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ing security asthe crop had been raised 
them and the Court ordered Rs. 600 to be 
deposited as security. ` 

Ia.. That the decree-holder cbjected to 
the petition on the ground that the crop 
had been raised by the dectee-holder and, 
secondly, that the security of Rs. 600 was 
insufficient for 400 maunds of paddy. 

Ir. That on 14th November 1022 the 
learned Munsif wes pleased to overrule 
the objection of the decree-holder and 
allowed the security to be deposited. 

12. That on 16th November 1922 the 
decree-holder moved the District Judge 


against the said order of the Munsif dated : 


14th November 1922 and the learned 
District Judge was pleased to uphold the 
otder of the Munsif by his order dated 
22nd November 1922. : 

Mr. Hareshwar Prasad, for the Petitioner. 

JUDGMENT.—This is an application 
against an order of the learned District 
Judge of Monghyr upholding an order cf 
the Munsif of Jamui permitting the opposite 
party to take away the paddy crop on land 
which formerly belonged to them but which 
had been sold in exeuction of a decree 
on the r6th ef March 192I aud of which 
delivery of possession had been given on 
the.31st of.July 1922. In Afatoolla Sirdar 
v. Dwarka Nath Moitry (x), it was heid 
that, “the sale of the tenure would apparent- 
ly pass al! that was gr wing upon the land, 
unless the growiug crops were excepted 
by the notification of sale, or else a custom 
was proved that the. out-going raiyat 
should heve-the crops, subject to a payment 
for vse and occupaticn of the land while 
they remained on the ground." In the 


present case, apparently, the cpposite party. 


were tenants continuing on the land and 
any crop trat they raised must be taken 
to have been raised for the benefit of the 
owner of the land. ^ 

The application is allowed and the order 
of the District Judge 1s set aside and the 
crops will be delivered to the petitioner, 
As the opposite party did not appear there 
will be no order as to costs. 

ZKE. Application allowed. 
Pe 4 C. 814; 4 C. L. R. 95; 2 Ind Dec. (N. s.) 
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: LAHORE HIGH COURT. 
First CIVIL APPEAL No. 2273 OF 1918. . 
February 2x, 1923. 
Preseni-—-Mr. Justice Broadway and | 
Mr. Justice Moti Sagar. 
SAMAIL AND OTHERS--PLAINTIFFS— 
APPELLANTS 
versus i 
AHMADA, MINOR, THROUGH Musammat ` 
SABO, HIS MOTHER, AND ANOTHER 
—DEFENDANTS—RESPONDENTS. | 

Custom—Gift in favour of collateral-—Gilotar 
Jais.of Jhang District, 

Among Gilotay Jats of the Jhang District a 
male proprietor is empowered by custom to make 
a gift of ancestral property infavour ofa collateral 
to the exclusion of other collaterals.[p. 453, col. x.] 

First appeal from a decree of the Senior 
Subordinate Judge, First Class, Jhang, 
dated the 28th March 1918. 


Mr. C. L. Gulati, for the Appellants. 
Mr. Nanak Chand, for the Respondents. 


JUDGMENT.—The parties to this suit 


are related as under:— : 
MUHAMMAD 


Qamar Umar 





shail 5 
Wallan=Bagar, | | 
1 | defendant i m 
Sab Samail, No, 2 

laintiff No. 1. > b 
d i Musanmat Saban, 


IMusammat Bakhan--Sahu= Musammat 
` Saban, daughter 
of Bagar 


Ahmada, 
defendant No. 1. 








Raju Mamanda 
plaintiff No. 4. plaintiff No. 5. 


Santana, ; Mamlnd; 
plaintiff No. 2. plaintiff No. 3. 


Baqar made a gift of his land in favour 
of Ahmada, who is his daughter’s son as well 
as the son of his nephew. ' His right to do 
so has been impeached by Samail and others, 
the plaintiffs in this case, who are also the 
collaterals of Bagar. Baqar is ‘dead, but 
the : plaintiffs sought a declaration of 
by théir rights, inasmuch as his. widow, 


Vol. 73] 
| BHARAT INDU 0. ASGHAR ALL KHAN, 


-Musammai_ Wallan, is still alive. ‘The 
parties are Gilotar Jats of the Jhang ‘Dis- 
trict and the defence set up on behalf of 
Ahmada -was that; by the custom of their 
tribe, Baqar had the power,to make a gift 
in his (Ahmada’s) favour. The Trial 


Court has, after a carelful inquiry, come . 


to the conclusion that Baqar was competent 
to make the gift, and the plaintiffs have, 
therefore, come up to this Court in appeal 
through Mr. C. L. Gulati whom we have 
„heard. As stated above the parties are 
Gilotar Jats of the District of Jhang, and 
according to the viwaj-i-am, this tribe 
Tecognises the right of a male proprietor 
to gift lands in favour of collaterals. The 
?9waj-1-am has been held by their Lordships 
of the Privy Council in Beg v. Allah Ditta(z) 
to be a strong piece of evidence in support 
of the custom therein declared. In the 
present case there is practically no rebuttal 
of the entry in the riwaj-i-am, whereas the 
defendants have succeeded in proving several 
instances of gifts made by male proprie- 
tors in favour of collaterals to the exclusion 
of other collaterals. The evidence on the 
record, both documentary and oral, sup- 
ports the entry in the riwaj-i-am, and we 
are, therefore, satisfied! that the view 
taken by the Court below is correct and that 
among the Gilotar Jats of the Jhang Dis- 
trict,the custom,set up by the defendants 
by which a male proprietor is empowered 
to make a gift in favour of a collateral, 
has been established. t 
We accordingly dismiss the appeal with 
costs. i 
Z. E. Appeal dismissed. 
(1) 38Ind. Cas. 354; 45 P. R. 1917; 12 P, W.R, 
1917; 21 M. L. T. 310; 32 M. L. J. 615; 19 Bom, 
, Le R. 388; 15 A. T1. J. 525,31 C.W, N., 8423 4C. 
7493 26 C. L. J. 175; 44 1. A. 89 (P. C.). 
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‘ceedings. 


` {resh application for execution of 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL, FROM ORDER No. 2 OF 1922. 
October 23, 1922. 
Present -—Mr. Justice Piggott 
j Mr. Justice Walsh. . 
BHARAT INDU AND OTHERS—DKECREE- 
HOLDERS—— APPELLA NIS 
` VEYSUS 
ASGHAR ALI KHAN—OPFOSITE-PARTY. 
Civil Procedure Code (44 V of 1908), O. IX, 
applicability of, to execution proceedings- Appli- 
cation for execution dismissed in defaull — Remedy, 
proper—Order refusing to restore application for 
execution dismissed in default, whether appealable. 
The provisions of O.IX of the Civil Pro- 
cedure Code have no application to execution pro- 
Where, therefore, an application -for 
execution of a decree ig dismissed in default, the 


roper remedy of the decree-holder is to make a 
his decree. 


and 


[p. 453, col. 2.] ; Name 

An order refusing to restore an sppucanor for 
execution of a decree dismissed in default of pro- 
secution is not open to appeal. [p. 454, col. I.) 

First appeal from an order of the Sub- 
ordinate Judge, Bareilly. | 

Mr. Surendro Nath Sen, for the Appel- 
lants. i 

Mr. Agha Hatder, for the Respondent. 

JUDGMENT.—This is an appeal by the 
dectee-holdet in an cxecution matter. In 
the form in which it comes before us in 
consequence of the decision of the Court 
below, it raises a simple question of law. 
On the 28th of May 192r an application 
fof execution of-a c.rtoin -dectee, which 
had been made on the 7th or April 1929, 
was dismissed by the Execution Court on 
the ground that the dectee-hvlder had tailed 
to prosecute it with due diligence. : On the 
tstof June 1921 the dectee-holder preserted 
to the Court below an application not . 
described as falling under the provisions 
of any specified section or rule of the Code 
of Civil Procedure, but offering an explana- 
tion. of the alleged default of prosecution 
and asking the Court to restore the applica- 
tion of April the 7th 1929, to its. file 
and ts ptoceed with its disposal 
accotding to law. The Court below has 
rejected this application on the ground 
that the provisions of O. IX of 
the Code of: Civil Procedure have no 
application to execution proceedings and 
that the decfee-holdet’s remedy, if any, 
was to make a fresh application for execution 
of his decree. The authority quoted for 
this view: of the law is the decision of the 


i 
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Frivy Conncil in the case of Thakur Prasad 
v. Takir Ullah (x). On the fzce ef it, this 
case is decisive. against the decree-holder. 
He had no right in law to apply ior the 
Testotation of his application of the 7th of 
April xo20 and, what is more, nothing 
in O. XLIII, r. 1, clause (cj of the Code of 
Civil Procedure would give him any right 
of appeal against ‘the decision of the Court 
below rejecting his application. “It has, 
been contended before us that the decision 
of the Privy Council above referred tu 
ceases to govern the cese, by Teason of the 
provisions of section 141 of the present 
Code .of -Civil-Procedute (Act No., V cf 1908) 
in which an explanation which had beem 
added by the Ameading Act No. VI of 1892, 
to section 407 ofthe iormer Code of Civil, 
Procedure, wasomitted, The-l.story of this' 
matter is somewhat curious, but we think 
thete can be no doubt that the correct 
view is that taken by the Chief Just.ce of the 
Calcutta High Court in the case cf Hari 
Charan Ghosh v. Manmatha Nath Sen (2). 
This ruling has since been follewed by th. 
Patna High Court-in the cose of Ritu Kuer 
v. Alakhdeo Navan Singh (3). 

_We think the decisicn vf the Court below 
was cotfect and, moreover, that no appeal 
lies against it. We dismiss this appeal 
with costs. - - mo dt 

W.'C. A. Appeal dismissed. 

(1) 17 A. 106; 5 M. 1, J.-3; 22 T. A. 44; 6. Sar. 
P. C. J. 526; 8 Ind. Dec. (x. $.) 393 (P. C.). 


(2) 19 Ind Cas. 683; 4 1 C. x ef p. 4; 18 C. 
W.N.343. | - 


1.343. ^ -— 
(3) 47 Ind. Cas. 154; 4 P. I. J. 


33055 (1618) 
Pat. 265; 5 P. L. W.208. . 


tito anon 


^! BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 48 oF -1922. 
February 15, 1923. 

Present -—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
TOTARAM CHUNILAL SHET— 
PLAINTIFF—AÀPPELLANT 

E Versus 
. CHHOTURAM MOTIRAM SHET— . 
, ,DEFENDANT—RESPONDENT.  - i 
Civil Procedure Code ( Act V of 1908), 0, X X I, 


INDIAN CASES; ` 
TOTARAM CHUNILAL V- C JHOTURAX MOTIRAM. 


: ced 
4 SANE SINGH V. GOBIND RAM. | 
v. 89—Sale-proceeds, payment of, into Couri— 
Money received by decree-holdev. "e 
The payment of sale-proceeds into Court is not 
sufficient to constitute them money received by tbe 
decree-holder within the meaning of 1.89, O. XXI, 
of the Civil Procedure Code. ` 


Appéal “from en order pessed by the 
First Class Subordinate Judge, at Jalgaon. 
in Miscellaneous Application No. 28 of 
1922. 
Mi. D. C. Virkar, for tke Appellant. 

Mr. K. H. Kelkar, for Respondent No. I. ' 

JUDGMENT.—The question in this appeal 
is clearly covered by the decision in Trimbak 
Narayan v. Ramchandra Narsingrao’ (1) 
where it was-held that payment of sale 
procecds into Court is not sufficient to. 
constitute them money received by the 
decree-holder. That decision was under 
section 310À of the Code of Civil Procedure 
of 1882. The same words are used in 
O. XXI, r. 89, of the present Code. As 
long as the Legislature has decided that only 
money’ received by the decree-holder can 
be taken into account, then it is not for 
the Court to sey that money paid into 
Court, and not put into the pocket of the- 
decree-bolder, is money received by him. 
‘The appeal, therefore, must be dismissed 
with costs. i 
CNW. C A. Appeal dismissed. 

: (1) 233.723; 1 Bom. T, R. 215; 12 Ind. Dec, 
(N. 8.) 483. . í ; 


emer 


` LAHORE HIGH COURT. |. |. 
SECOND CIVIL APPEAL No. 260r OF 1921. 
Novemter 9, 1922. . 
Present.—Mr. Justice Scott-Smith. 
SANT 'SINGH—DEFENDANT—APPELLANT 
versus 
GOBIND RAM—PrAImTIFF—AÁTMARAM 
—DEFENDANT—RESPONDENT, à 
Punjab Presemption Act (I of 1913)—Bwilding 
mainly used as vesidence and part as workshop— 
“Shop,” meaning of. 
The mere fact that a part of a building, which 
is mainly used asa residence, isusedasatail r's 
workshop, would not convert the whole of it into 


a shop. [p. 455, col. 2.] 
The Mois " denotes a building primarily 
used for the retail sale of goods, [p. 455, col. 1.4 


Vd. "S EE oe _ INDIAN. cases. eae. MT s PO ass 


DAGDU RATARAM v; TAXMAN’ PANDUSHRT, d i To ae eS et V 


“Second appeal: from: -an-order of the tion of the - ‘balding as 2 retail P | He 
District Judge, Jullundur, dated. the 24th. referred to defence witnesses Nos. 6, 7 and 


Octobér' 10921. ^" 8. Defence witness No.-6 said that- Atma? 
Mr. Kanwar Dalip: Singh; for the “Appel "Ram used: to. sell clothes, whilst: defence 
laüts;. . witnesses Nos. 7 and 8 seid he used*to:sew' 


Mr. pm Nath, for the Respondents; * clothes... In other. words, -he did the 
‘JUDGMENT. The plaintiff having: been: ordinary work of a tailor who makes clothes. 
“given a decrée for pre-emption of a-cértain ^ for people. .Itis clear that the léarned Dist-- 
. building situate in Mohalla Jilan in the: ict Judge, considered this evidence and in* 
Jullundür: City, tlie" defendant-vendee has: his opinion Atma Ram merely used the’ 
come ip in the second appeal to this Court front’ portion of ‘the building as a "Work-: 
on thé ground -thatthe building is a shop” shop and. hot--as a retail shop. On the 
f and not a-house and that therefore, it can- facts found by him I have no difficulty in- 
tiot bc pre-empted. > The lower Courts: have. holding that the building was mainly Ged 
concurrently held that the building is &hóüse" as a residence and that the mere fact that . 
and upon tha: facts found by them thére/' Atma Ram used a -part of it as a tailor’s 
is no difficulty in holding that their decision- workshop did-not convert the whole ‘of it ` 
is correct. : ~ into a shop. 

The" building | P ‘to the sale- dad No .other point was argued before mé, 
consists of a kotha, which i js used as aresi-- The appeal fails and is dismissed. with costs. 
dence, a roofed sekn, astair-case and a shop.: With regard to the ‘cross- objections .Coun-. . 
Atma Ram, the vendor, admittedly lived sél did not urge the first ground which” Ie-^ 
in ^ the. back part of the premises with’ lates to a- finding of fact-and ‘said he would 
his family and used. the front room, which” leave the question. of costs to, the Court, 
opens onto the lane, as tailor’s shop. Ac © am not prepared to interfere with the order B 
cording to-the finding of the learned 'Dis- as to costs which, ander the Sitciimstairées,” 
trict Judge, Atma Ram merely worked as a’ was a proper one. ACE 
tailor and.did not sell.any goods in the W. C. A.. 6. 
so-called shop. In other words,he used it $ OF = E : 

as his workshop. 1n the learned District aM go dae c xor pi i a ee ee 
Judge" S opinion the term 'shóp" does not. 7) .'" , .— MM PT 
‘include a workshop. In Bhamba Ram v. QES DAS ; 
Allah Bakhsh (x) it was held that the ratio- Be reg: a A a a PEE ot 
décidendi in cases in which. the property. OE te COP types Ped A TN 
is used for more than one purpose is to ^" ER M S. NM qus MNA 
find. out the primary or main ‘purpose for KAN P Ua 


Sgt EA 


which it has been: used. “In Nawgl Kishore “BOMBAY HIGH count’ 
v. Amir Khan (2) it was held that the use Givi GADEK DANG APPLICATION NO, i 231 7 
of a residential property as business premises , veB gus. hor ORIZ.. amg n dens s 
for. transacting. the business of commission ^ ^ *', .:. March 22, 1923. 5 
agency -docs not: alter the nature of such i Present . — Sir Notman ; Macleod, fuv 
property and ít would not in conséquence Chief Justice, end. Mr.' Justice ‘Ctump, : 
. of such usage be considered 'to- be shop | DAGDU RAJARAM MARWADI-—.. 
' property. -Í have no doubt that the word ^-^ | DECREE:HOLDER-—APPLICANT , a 
“shop” denotes a building primarily used.” 4 TT YENSUS | oe 
for a retail sale of -goods.- I-asked Mr. LAXMAN PANDUSHET. THAKUR 
Dalip Singh, who appeared for the appellant, | OPPONENT. : 
whether there was any evidence on the rè- ` Makajatnimg = Execution. “proceeding = Claim - n 
cord to show that Atme Ram use :d any por- pelition —Sepavate Vakalatnama, whether necessary, 
3 Where a Pleader files a vakalatnama i in a “pro. 


ceeding in-execution of decree, he ought not to. 
be required to file a Separate vakalainama when 
() 31 Ind. Cas, 161; 6g P. R.. 1915; 156 P. a claim, perron is made agal the execution. 
a; j - “Application. ageinst rd diy 
pplica ion. gains an. order passe y 
wh. 1996, e MN unum 19077: rer hs the Joint Subordinate Judge at d Qum 


ri 


`- Mr. D. C. Virkar, for the Applicant. 


JUDGMENT.—We think that “the Rule. 


must be made absolute. The dectee-holdet’s 
: Pleader put in his vakalainama in the pro- 
ceeding: for execution. It cannot be con- 
tended that. because a claim petition was 
pütinagainst the execution, it was necessary 


for the dectee-holder to file another vakalat-. 


. nama. | 
W. €. A. vn 
^ Rule made absolute. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 80 oF riger. 
December 21; 1922. 
Presenti—Mi.° Justice Spencer and 
. Mr, Justice Venkatasubba Rao. 


C."L. KALYANASUNADARAM AIVAR. 


—PETITIONER—ÀAPPELLANT 
NE . versus ` > 
S. NARASIMEA AIYANGAR AND OTHERS 

(0 RESPONDENTS. 

Civil Procedure ‘Code (Act V of 1908), s. 64— 
- Attachment of decree obtained by Receiver — Leave 

“of Court not obtained, effect of—Bona fide 
purchaser for value, rights of, whether affected. 

' An attachment of a decree obtained by a Re- 
ceiver in a suitis invalid without the leave of the 
Court that appointed the Receiver, . 

An act done without the Court’s sanction to 
proceed against a Receiver can, however, be valid- 
ated by subsequent sanction. ` ` 

Károoth Parahoie Ammuhuily v. Menavikras 
man, 59 Ind.'Cas. 568; 43 M. 793; 12 L. W. 331, 

. Jangana Sanyasiah v. Mycherla Peda Atachanna, 
70 Ind. Cas. 759; 15 L. W. 289; 42 M. L. J. 339; 
Banku Behary Dey v. Harendra Nath Mukher- 

jee, 8 Ind. Cas. 15 1g C. W.N. 54, Sarat Chandra 
Banerjee v. Apurba Krishna Roy, 1% Ind. Cas. 
187; 15 C. W. N. 925; 14 C. L. J. 55, relied ón. 

-But where no neps bave been taken to validate 
an, irregular attachment of a decree obtained 
by a Receiver by the time the Receiver 
assigns his interest as ^ decree-holder to 

. an innocent purchaser, the rights of the attaching 
creditor cannot be allowed to prevail over those 


of a bona fide transferee for consi 5 
` decreé-holder’s interest. neideration of the 


~ Appeal ‘against, an order of the Court ; 
the Subordinate Judge, Coimbatore, "s 


I. A. No. 53f,0f. 1920 in O. S8 
de Ki ; . No. 113 


INDIAN: CASES, 
` KaLYANASUNADARAM AIVAR V. NARASIMHA ATWANCAR. ; : . 


Be 
Mr. A. Ramachandra Iyer, for the” Ap- 
pellant. AM f : 

Messrs. C. A. Sashagiri  Sastrie* and 
N. R. Sasha Iyer, for the Respondents. | 

JUDGMENT.—The Subordinate Judge 
was tightly of-opinion that the appellant’s 
attachment of the dectee obtained by the 
Receiver in Original Suit No. 113 of 1919. 
was invalid for. want of the leave of the 
Court that appointed the Receiver., We 
accept the principle that an act done without . 
the Court's sanction to proceed against a 


Receiver could, subsequently be validated, . . 


as has been held by this Court in | 


. Karooth Pavakote -Ammukuity v. Manavik- 


raman (i) and Jangana Sanyasiah v. 
Mycherla Peda Aichanna (2), and by, the 
Calcutta High Court in Banku Behary 
Dey v. Harendra Nath Mukherjee (3) and 
Sarat Chandra Banerjee v. Apurba Krishna 
Roy (4) respectively. 

But in this case no step. had been taken. 
to validate the itfegulat attachment by 
the time that the Receiver assigned his 
interest as decree-holder,to the innocent 
purchaser, who is Ist respondent in this 
appeal, and, therefore, the appellant's right 
as an attaching creditor cannot be allówed 
to prevàil over the rights of a bona fide 
transferee for consideration of the decfee- 
holder's interest. An attempt has, been 
made to show that the Receiver kad no 
power.to assign the decree under the powers 
vested in him, but this contention cannot 
be maintained in view of the wide authority 
given by the vesting order of i8th April 
1908, which expressly refefs to the “full 
powets” of O. AL, r. 1. 

The appeal fails and is dismissed -with 
coste. CP i 

Appeal dismissed, 

V. N. V. E , 


(x) sona. Cas. 568;.43 M. 793; 12 I'W. 331. 
(2) 7o Ind. Cas. 759; 15 I. W. 289; 42 M: 


T. J. 339-. nr yea 
(3) 3 Ind. Cas. 1; 15 C. W. N, 54. Sr ues 
(4) rr Ind. Cas. 187; 13 C. W. N. 925; 14 C. 


L: J. 55. " 


Vel. 73] 
| THAKUR DAS 9. BRIJ LAR. 
l LAHORE HIGH COURT. : 
"SECOND Cvr, ArPEAL NO. 1304 Oi 1922. 
: January 3, r923. i 
Present: —Mr, Justice Campbell, 
THAKUR DAS-—DEFENDANT— 
|^ APPELLANT 
i versus f 
BRIT- LAL—PLAINTEEF-—RESPÞONDENT. 
Civil Procedure Code ( Act V of 1908), s. 11 Expl. 
IV--Res judicata—Plea not taken in previous 


` stdi—Subjeci-malter, difference of, -effect -of. , 
Defendant obtained a decree against one M. 


in execution of which he brought to sale and pir- , 
chased a certain undivided share in a'house which: 


was alleged tohave belonged to M. Subsequently, 


defendant brought a suit against B., the nephew. 


of M., fot rent of the purchased share. B. denied 
tle PR Rari by defendant but did riot put for- 
ward the plea that the share purchased had never 
belonged to M. The suit was eventually decreed. 
B. then brought the present suit for possession 
of the share purchased by the defendant on the 
ground that M. was'not the owner of the share: - 

: Held, (1) that the question of M’s ownership 
of the share purchased by the defendant was res 
judicata between the parties by virtue of Explana- 
tion IV “to section 11 of the Civil Procedure 


Code; 

(2) that the fact that the subject-matter of 
the earlier suit was not the same as the stibject- 
matter of the later suit did not make any difference. 

Gobind. Lal v. Rao Baldeo Singh, 24 Ind. Cas. 
931; 12 P, R. 1915; 226 P. L. R. 1914; 128 P.W. 
Ri 1914, followed. - s 

Second appeal from a dectee'of Dis- 
trict Judge, Sialkot, dated the 3rst Jan- 
uary 1922, affirming that of the Munsif, 
First Class, Sialkot, dated tlie roth Novem- 
bet 1921. © 

‘Diwan Mehr Chand, fot the Appellant. 

Lala Daular Ram, for the Respondent, 


JUDGMENT.— Ini 1910 Thakur Das obtain- 
ed a decree against the estate of one Mul 
Raj in a ‘suit which was defended by the 
latter’s widow, Mssamemat 
In ‘execution of his decree he attached an 
uüdivided ghate in house property which 
was alleged to have belonged to Mul Raj 
and in subsequent auction-sale purchased 
it. In 1919 Thakur Das brought a ‘suit 
against Brij Lal; nephew of Mul Raj, and 
Mwusammai ‘Thakur Devi, widow of a brother 
of Mul Raj, fot rent of the purchased shate. 
Other persons actually in ‘possession ‘as 
tenants were also joined. In his plaint 
Thakur Das esserted that he was owner 
by purchase in execution-sale, and attached 
to the plaint copies of certain documents 


INDIAN CASES. . 


' auction-sale, 


Sukh Devi. ` 


489 
"which showed that he claimed to have 
purchased Mul Raj’s share. Brij Lal as 
‘defendant denied that there had been any 
denied that Thakur Das 
had purchased any shafe in the house 
property ot had got possession, and dénied 
that he (Brij Lal) was'a tenant of the plaint- 
iff. On the pleadings an issue was struck 
whether the plaintiff, Thakur Das, had ' 
purchased a share in the house property 
insuitand had obtained possession. Both 
the Trial Court and' the Appellate Court 
‘found this issue in favour of Thakur Das 
and he was granted a decree'in the Appel- 
late. Court for Rs. 39-10. The present shit 
was lodged on the Ist of July 1921 by 
Brij Lal for possession of the share sold 
to Thakur Das or the ground that Mul 
Raj was not the proprietor of that share. 
The suit had been decteed by the Trial Court 
and the decree has been upheld in 
appeal by the learned District Judge. 

A second appeal has been preferred and 
it is urged that, under section 11, Explana- 
tion IV of the Code of Civil Procedure, the 
question of Mul Raj’sownefship rights in the 
share insuitis res jadicata. This contention 
must, I consider, be sustained. The lcatn- 
ed Disttict Judge has disposed of the point 
in language which is by no means clear. 
He says that it would. not appear that 
Brij Lal has much chance of effectively 
Taising the question in the previous suit 


. whether Musammal Sukh Devi had actually 


any saleable interest in the property sold. 
I cannot see how this was so. The plea 
was an obvious one for Brij Lal to raise, 
especially since the wltinidte result proved, 
that the plea wliich Jie did raise, namely, 
that there had been no auction-sale at all, 
was frivolous. - . . 

It is argued on .behalf of Brij Lal 
befote me that the. plea that Mul Raj 
had no rights in the property was raised 
in the former suit, but that it is was hot put 
in issue ‘and, therefore, was not héard and 
finally! decided. ` I am teferted in substani- 
ation to'a statement in the written pleas 
of Brij Lal and Mssammat~Thakut Devi 
that they ate’ownérs and not tenants and 
that the houses are their ancestral property. 
Now Mul ‘Raj was tlieuncle'of Brij Lal and 
the: brother'of Musammat Thakur Devi's 
husband and a hare assertion by these two 
persons that their ownership rights. were 


ash 


BINDESHR? PRASAD V. SARJU SINGH. 


ancestral could hardly be taken to contain 
an implication that 1 Mul Raj had no tights; 
any implication would: be to the contrary. 

‘ho further argument that a decision 
in a former suit is,mot res judicia in a sub- 
sequent suit, when the subject-matter is 
not the same has no, force and has: been 
disposed of. in- ‘Gobind Lal v. Rao Baldeo 
Singh (1),.a ‘ruling which is distinclty in 
point here. . 

I accept the ‘appeal witb costs, set aside 
the decree of the Courts below and-order 
thatthe plaintiff's suit be dismissed with 

s throughout. 
x 3 Appeal accepted. 

w -24 Ind. Cas. 931; i2 P. R.. X915; 226 P, 

LR. sorah P. W.R. 1914. 


kh. 


"ALLAHABAD HIGH COURT. 
' SECOND Civir, APPEAL No. 308 oF x922, 
“April 4, 1923. 
Present <—Mr..:Justice Linasay and Mr. 
Justice Sulaiman. 
“Babu BINDESHRI , TEAS DESTENN: 
. ; LANT— APPELLANT . 
a um uis PUETSMS os 
"uae SARJU: SINGH. PLAINTIF — 
RESPONDEN. . " 
IX of 1872), 55. 23, deus nu 
pror oed when borrower 
under Court. of Wards— Inadequacy of considera- 
n ofceable at law because of its 
E by a ward ofthe Court of 
Wards is not an un lawful consideration, within 
the meaning., of section. 23 of the Contract Act, 
. ond exécu 
ae Court of Wards. : 
. A consideration for a bond is “not inadequate 
within the meaning of Explanation 2 of section 
25 of the Indian Contract Act, if a portion of it 
consists.of a debt which was unenforceable because 
of its having been incurred at a time when the 
‘debtor mwas award of the Court of Wards. 
" Second appealfrcm a decree of the Dis- 


tiect- Judge; Cawr pore, dated the oth of 


1922. 
raat ie R. Malcomson, .M. L. Sandal, 
K.N. Katju and Shafi-ullah, for the Ap- 


t ant. 
irs .P. L, Banerjee, for the Respondent, 


INDIAN CASES. 


ted after the estate is released: 


(pen 


JUDGMENT. We i are of opinicn thet 
the decree of the lower Court niust be. 
affirmed. The facts are that, on the 20th 
August, 1912, the father of the present 
deienáaut, Bindeshuü Prasad,- executed a 
promissory-note in favour. of the plaintiff 
for a certain sum. : 

At the. time this promissory-note was 
executed the defendant’s father was-a ward 
of the Court: of Wards:and, consequently; 
it follows that the contract evidenced -by'. 
this‘ Pistiissory-note .was a void. ‘contract . 


‘and that no debt resulted. 


~ After, the. release of the estate from the - 
Court of Waids aud the'death of the.cefend- : 
ant's father, tne present defendant on the. 
igth August 1915 executec a bond fer, 
Rs. 3,000 in favour of the plaintiff. : 


tis fc und that this sum of Rs. 3,000 was.. 
tade. up of Rs., 1,800 advanced at the 
time. and that the: balance, Ts: 1,200, te- ` 
presented the sum which had been Secured 
by the prom ssory-note executed by the 
defendant's ‘father, ` 

Rhe present suit was on this-band and 
the: Courts belcw have decreed. the claim.: 
The argiurent in the Cott below, as here, i is. 
that in mo: case can the plaintiff recover 
this'sun' cf Rs. x,200 5n the ground that 
there was an unlawful consiveration. 

We think this plea cannot be maintained, 
We agree with the learned Judge of the 
Court below that the consiceration so far as: 
it concerns this sum cf Rs. 1,200 was not an: 
unlawful, ccnsideration within the meaning 
ef secticn 23 of the Ccntract Act. . 

Further, it convot, we think, be argued 


. that there was r( cns ideraticn fcr the ` 


bond so as to bring the case within the pur- 
view cf section 25. It may be that there, 
was no existing debt, ir respect cf. thi s- 
sum -of Rs. 1,200, but the fact remains. 
thatunder this ‘bond an adv ance of Ks. 1,800 

was made tc the defendant ana that there 
was, therefore, real consideration for the. 
bond. The Court below finds htat the plaintiff 
would not have advanced Rx.1,800 without 
the undertaking wf the defendant t) pay | 
the money which had been advanced to his 
father. 

..We are not concerned with the adequacy 
of the consideration. That is not a matter 
which has t» be taken inte account in 
considering. a question of this kird (see. 
Explanation 2 ts secticr 25 of the Tngion ; 


Vài, 73) 
Cofitract Aét).' The decree of the Court. 
below is correct. 
dismissed «ith costs including. fees in this; 


Court am the bigher se ale. 
M. D. l Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL, APPEAL No. 210 OF 1620. 
February ro, 1923. 
Present:—Mr. Justice Scott-Smith crd 
Mr. Justice Fforde. 


. Firm GHAMANDI LAL-NARAIN 
-DAS—DEFENDANT—À PPELLANT 
VEVSUS 


"freu CHURANJI LAL- -POKHAN MALI, 
—PLAINTIFF— RESPONDENT. 

Consiruction of. contracti— Contract for sale of 

. goods— Arbitration clause— Claim for damages for 

mon«delivery, whether claim arising out of contract. 

‘A contract for the sale .of goods contained a 
clause providing that any claim or dispute: of any 
Sort whatever arising in connection with- the con- 
tract, unless amicably settled, must bé referred 
to arbitration. Plaintiff sued ‘to recover’ damages 
for tion-deli'very: of a portion of the goods con- 
tracted for : 

: Held; that the plaintiff’ s claim being for damages: 
arising out of thé failure of the defendant to fulfil 
his contract to supply the goods, was covered by. 
the arbitration clause and his suit was not, there- ` 
fore, maintainable. [p.-460, col. 1.] : 

Ganesh Das- Ishar Das v. Durga Dal- I 
Nath, 60 Ind. Cas.-776; 2 I. x9; 3 L.I. J. 6 
(1922) A. I. R. (L.) 97, followed. 

Charles Louis Dreyfus v. Jai Chand,18 Ind. 
Cas. 316; 54 P-W.R. 1913; 124 P.L.R. 1913, Chajju 
Mal-& Co. vi Guymukh Singh-Bhagwan Das, 
42 Ind. Cas.g5;72P.R. 1917; 139 P. W. R. 1917; 
feferred to. 

“Second. appecl fiom a dez sree of tke: 
District Judge, `. Delhi, dated the 18th 
of September 1919, affirming thet of. 
the Subordinate Judge, Second Cle ss, nee 
dated the 18th Octoter 1616, ` 


"MM. L: "Puri; for the Aprellent, 


“Sheikh Niaz Muh EN. wea, .jer tke Re- 
spondent. 

JUDGMENT.—The action out of which 
this appe^l hes arisen wes brought to 


recover. damages for bre^ch of a contract: 
to deliver certajn: gocds. The contract. 


INDIAN- CASES, ' 
GHAMANDI LAL-NARAIN DAS V. CHURAN]I LAI-PORHAN* ‘MALL? 


“The appeal-fails and is” 


459: 
in question was in writing and “contained ` 
a clause providing that any cleim or 
dispute of any sort whatever in connection 
therewith, unless an ‘amticable ' settlement 
could bz arrived at, must be referred to 


. arbitration. 


Upon a claim being made for boi deren 
of a portion of the goods contracted for, 
the defendants referred the metter to ar- 
bitration under the provisions of this 
clause. "Phe plaintiffs, however, refused to` 


. attend the arbitration; and’ alleged as their ` 


reason for such refusal that arbitrators 
are’ invariably a prejudiced tribunal, ‘and . 
that such . proceedings are always subject, 
tosuch delay. 

‘The arbitration, thereupon, proceeced in 
the absence of the plaintiffs ard uílimetely | 
an award was made dismissing the claim. 

The plaintiffs then brought their suit 
before the Sub-Judge at Delhi upon tke 
same cause of action as had already teen 
disposed of by the award. Tte deferdzris 
set up the award in defence, tut tEelecir ed 
Subordinate Judge held thatthe ewid wes 
nobar to the action es the erbitreticn clase - 
did not apply to a cese of non-deliveiv <1 d' 
gave judgment for the plaintiff. Uzen 
appeal to the District Judge tle dec ce wis 
affirmed. 

The plaintiffs have, «t ro time, attached 
the award upon any of the grounds vron 
which such a document may be impeecked, 
but have, throughout, rested their case, 
against its validity, solely upon the 
contention that the arbitration clause dces 
not apply in the case of non-delivery.. 

In support of this contention, Counsel 
for the plaintiffs has referred to the decision 
of Kensington, J., in Charles Louis Dreyfus 
v. Jai Chand (x) which was approved of 
by Broadway, J.,in Chajju- Mal- & Co. v. 
Gurmukh Singh-Bhagwan Das (2). Both these 
cases, however, were discussed in Ganesh Das- , 
IsharDas v. Durga. Dat- Jagan Nath(3) where - 
the applicability. of this identical artitra- 
tion cléuse.ià the case ofa short’ delit ery 
of goods was the subject of decisicn.. 
The Court in this last mentiored . czse'. 
refused to follow these decisions, end: Feld- 

(xy 18 Ind. Cas. 316; 54 P. wW. R 1913; | 124 


P. LR. 1913., -~ 
AE E Ind. “Cha, 95 ME R. X915; 139 P: NER; d 


19 
WAN b ad. IC 716; d Li er "4 E il zn “bx; vs 
(1922) A. I. R. (I) of: : 
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that the reason given in the Court below for 

refusing to delay the suit, namely, that 
, stich an arbitration clause did not apply 

to short delivery of goods, was incorrect. 
. We can see no difference in principle bet- 
ween.the case of short delivery and non- 
delivery. The plaintiff’s claim in the pre- 
sent süit was for damages arising out of 
the failure of the defendants to fulfil 
their contract to supply the goods in ques- 
tion. - We fail to see how it can be seriously 
contended that such a clause does not come 
within the meaning of the words “any 
claim or dispute arising in connection with 
this contract." 

We are satisfied that, in the events which 
have happened, the arbitration clause 
in question is clearly applicable. —— 

The parties have, by agreement, elected 
their own tribunal, and must be bound by 
its decision unless it cau be impeached 
upon any of the well-known grounds upon 
which such a decision can be challenged. 

The plaintiff having failed to -establish 
any plea against the award set up in 
- bar of the suit , the suit accordingly fails 
and the appeal must be allowed with costs 
throughout. 


Z. K. Appeal-allowed. | 


-ALLAHABAD HIGH COUET. 
SECOND Crvi, APPEAL No. 1560 of rgar. 
Apiti 5, 1923. 5 
Present :—Mr. Justice Daniels. 
AMIN-UD-DIN AND ANOTBER—PLAINTIFES 
_ —APPELLANTS 
m versus 
ABDUL SHAKOOR AND OTHEZS—DE- 
FENDANTS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), s. 11— 
' Agra Tenancy Act (IIof 1901), s. 109 (1) (bj— 
Question of title decided by Assistant Collector, 
Second Class—Subsequent suit for ejesionent before 

Assistant Collector, First Class~-Res judicata. 
,Under ordinary circumstances the decision of 
an Assistant Collector, Second Class, would not be 
708 uat fora suit onlytriabl by a:-Assistant 

Callgctor of ‘the FirstClass. '[p. 460, col. 2.) 
4 „Ram Gobind v. , Sri Thahurji Maharaj, 19 Ind, 

Cas. 126711 A.L.].23:, félledón, ` `, 
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But if an Assistant Collector of the Second, 
Class decides a question of proprietary title under 
the provisions of section 199, sub-section (x) eu of 
the Agra Tenancy Act hisdecision is one ofa Civil 
Court and would act as res judicata in a subsequent 
suit brought in the Court of the Assistant Col- 
lector of the First Class in whichsuch a question 
is involved. [p. 461 col. 1.1 

Shahzade Singh v. Mohammad Mehdi AU 
Khan,3 Ind. Cas 954: 6 A.L.J. 917532 A. 8 
followed. 


Second appeal against a decree of the 
District Judge, . Allahabad, dated the 
r6th July 1921. - i 

Mr. Iqbal Ahmad, for the Appellants. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT.—This is a second appeal 
by the plaintifis in a suit for éjectment 
which was filed in the Court of en Assistent 
Collector of the First Class. The defendant 
set up proprietary right in the land, Sec- 
tion 199 of the Tenancy Act requires the 
Court in such cases either to refer the de- 
fendants to the Civil Court or to decide 
the question of title itself, unless the question 
has already been determined by a Court 
of competent jurisdiction. The issue be- 
tween the parties is whether the question 
of title had previously been determined 
by a Court of competent jurisdiction whose 
decision is conclusive in the present suit. 
The lower Appellate Court has answered 
this question in the affirmative. , It appears 
that in the year 1919 the plaintiff filed a 
suit for arrears of rent against the defendants 
in the Court of an Assistant Collector of | 
the Second Class. The defendants alleged 
that they were not tenants but had a 
proprietary right. The Assistant Collector 
framed the following issue, ‘‘ whether the 
relationship of landlord and tenant ‘exists 
between the parties? " This was the sole 
issue in the cese. In the course of his judg- 
ment the Assistant Collector held that the 
defendants were in possession of the land 
in suit not as tenants but as owners. His 
finding on the issue framed by him is em- 
bodied in the following sentence: “I, there- 
fore, hold that the defendants are not tenants 
of the plaintiffs. ” 

Under ordinary circumstances, the de- 
cision of an Assistant Collector of the Second 
Class would not be ves judicata for a suit 
only triable by an Assistant Collector of the 
First Class. This is a clear from the language 
of section 11, Civil Procedure Code, which 
requires that the Court, which decides the 
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former suit shall be a Court competent . to 
‘try ‘the subsequent suit and it has also 


been directly held-in Ram Gobind’v. Sri. 


Thakurji Maharaj (x). In this case, however, if 
a question of title was decided by the Assist- 
ant Collector under section r99 of the 
Tenancy Act his decision under the provi- 


sions of that section is treated as equivalent: 


to.the decision of a Civil Court. The Civil 
Court which would have been competent 


to decide the question of titleif the Assistant, 


Collector had referred it under clause (a) 
of the section instead of deciding it himself 
tinder clause (6) would have been the Court 
of the Munsif. The Court to which a refer- 
ence would have had to be made in the 
present case was: also the Court ofthe 
Munsif. 
tlie Assistant Collector was not acting 
as a Revenue Court but as a Civil Court 
of the lowest grade, and his proceedings 


were in all respects governed by the Civil - 


Procedure Code. It is difficult, therefore, 
to see how the Courts below could avoid 
the conclusion, when the. question of title 
was raised before them in a second suit, 
that it Had already been decided bya Court 


of competent jurisdiction in the former 


litigation, and the case in Shazade Singh 


v. Mohammad Mehdi Ali Khan (2) relied ` 


on.by the District Judge is direct authority 
for this- view. 

In view of the form of the issue raised 
by the Assistant Collector in the former 
suit I had at fitst some doubt as to whether 
the Assistant Collector really .did decide a 
question of title. It is true that this point 
had not been raised by the appellant in 
this Court and was not suggested in the 
Court below. In form, the Assistant Collector 
testricted the issue to the question 
whether the relationship of landlord and 
. tenant existed. It is clear, however, that 
in the particular circumstances of this case 
the decision of that issue necessarily in- 
volved the question of. title.. The only 
ground on which the defendants denied the 
relationship was that they themselves were 


the owners, arid it was on a definite finding: 


of their proprietary right that the Assistant 
Collector decided the suit. It has been 
pune out on behalf of the. appellants 


(z)'19 Ind, Cas. 126; 11 A. k. J. 231. 
E 3 Ind, Cas. 9541 6 A. L. J. 90171 32 Ar 8 
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In deciding the question of title 


that in that litigation the plaintiffs claimed 
in the alternative either under a direct agree- 
ment of tenancy Or, in" case the defend-. 
ants - were occupying the land without 
right under section. 34. 0f the Tegancy 
Act. The suit, therefore, could not have 
been dismissed except on a finding that the 
plaintiffs had mot the proprietary right 
which they claimed. | 

For these reasons I affirm the decision 
of the Court below and. dismiss the appeal 
with costs. 


W.C A. & N. H. Appeal dismissed, - 


LAHORE HIGH COURT. 
MISS BALANG GUS SgcoND Civi, APPEAL 
No. 8. oF .1919, 
"November 22, T022.. - 
Present; ae Justice Abdul Raoof aud 
Justice. Moti Sagar. 
HAMMAN LAL--D RE BOERS: m 
' APPELLANT 
versus 


DAULAT RAM AND OTHERS— JUDGMEN- 


DEBTORS— RESPONDENTS. 

Limitation Act ( I X of. 1908), Sch. I, Art; 182 (4) 
-— Execution of decree— Amendment of decree after 
execution has become barred, effect of. 

A decree which is capable of execution and is 
not executed within the period of limitation be. 
comes dead and cannot be revived by a subsequent 
application for amendment, [p. 462, col..2.} . 

Rabiuddin v. Ram Kanai Son, 59 Ind. Cas. 
186, followed. 

Where a decree is quite capable of execution 
as it stands, its amendment cannot entitle the 
decree-holder to a fresh period of limitation under 
clause (4) of Art. 182 of Schedule I, to. the Limi- 
tation Act. [p. 462, col.2.] - 

Anandram v. Nityananda Barham, 32 Ind. 
Cas. 744, telied upon. 

Miscellaneous second appeal from .the 
order of.the District Judge, Lahore, dated 
the 6th May 1918, affinring that of the 


Subordinate Judge, Second Class, pai tia 


' dated the zotb October 1917. 


Lala Sardha Ram, for the. Appellants.. - 

Lala Madan Gopal, for Lala Tirath Ram, 
for the Respondents. 

JUDGMENT.—This is à second appeal 


atising out of proceedings in executiun 


ofadecree. -The following facts will disclose 
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‘the nature’ ofthe question which we have 
to decide in, this appeal. —~ 
Qa thezznd January 1909, the Arbitrators 
mede an award, granting a decree in favour 
of the appellant in this case for Rs. 4,000. 
wo . conditions were mentioned in..the 
.award, namely, (a) that the :judgment- 
debtor might pay. the amount in three 
years by equal instalments, the first in- 
staiment falling;due on the Ist of January 
I910; ana. (b) that if the judgment- 
debtor paid Rs. 3,500 within seven months 
of the date of the award he would be allowed 
_atemission of the remaining Rs. 5.0. 


Oa the award being filed in Court, certain 
objections were raised which delayed the 
pass ng of a decree onthe aware. A decree 
was eventually .passea on the 23rd May 
1910 for Rs. 4,000 without incorporating 
the clauses above-mentioned. .A default 
in payment. of the: first instalment had 
already taken: place and the judgment- 
debtor had also failed to pay Rs. 3,500 
within seven mcnths. Consequently, accord: 
ing to the terms of the award, the plaintiff 
had become entitled to realise the etitire 
amount of Rs. 4;000 from the judgment- 
debtor and an unconditional decree for the 
.àmount- was .passed:im. his ‘favour. An 
applicati: m for.the execution cf ithe decree 
‘was made.on the-23rdsJüüe I913. In this 
application the dectee-liolder tightly stated 
that, owing to the *failure’on’ .patt of the 
judgment-debtor.to, fulfil:the condition 
‘mentioned im the award, he. had. become 
entitled to-recover"the'whole amotint cf 
Rs. 40000^in' a lump sum. An objection 
was, taken, to the. execution.of,the decree 
“on the score offi mitation and tbe application 
' for. execution ‘being clearly -heyond three 
"years from the date of the decree. was held 
to be barred by time and was dismissed. ~ 


The decree-hidder then applied on .the. 


90th June 1915 for the.2mendment vf the 


decree, stating that all the terms of the. 


award had not:been incorporated in it. 
The decree was amended on the.25th of 
October i9r5 and the decree-holder.put 
in a fresh ; application on the. r8th . June 


4917 “for. the execution of the amended . 


decree within three years from the date of 
‘the amendment and relied upon clause (4) 
cf Att;:r82 of the Indian Lim taticn Act 
(Sof rgh 2.25 529 22.7. 
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Both the Courts ‘below have dismissed the 
application, holding it to be barred by time 
on the ground thet the decree had already 
become dead when its amendment was 
applied fcr ana it could not be revived by ` 

-being subsequently amended. They have 
correctly stated the law that where a‘decree 
is qu te capable of executicn, as it stands; 
its amendment cannot entitle’ the’ decree- 
holder to a fresh period of limitaticn under 
Art. 182, clause (4). In support‘of its 
decision. the Appellate Covrt has relied 
upon the case of Anandram v. Nityananda : 
-Barham (1). In our opinion, the decision 
of the learned Judge of the. Court below 
is'fully supported by the ruling quoted 
-by him. | This ruling was followed in another 
“case, namely, Rabiuddin: v. Ram Kanat 
-Sen (2), where it has been laid down that 
“a decree which is capable of execution 
and is not executed: within three years 
from its date-becomes dead and cannot 
be revived by a subsequent application 
for , amendment." “Wé are ‘entirely in 


-acċord with the- view expressed in these 


two-rulings. We'are,therefore, constrained 

to hold that the application for execution 

is clearly barred, by time and has rightly 

been. dismissed. ' . ne AE 
We accordingiy dismiss the appeal, but 

shaving regard to the circumstances of the 

"case we dc so without costs. < | 
Z.K. `x. «` Appeal dismissed. 

::(1). 32Ind. Cas. 744. .° : : 
(2) 59 Ind, Cas. 186. 


* ." ALLAHABAD HIGH COURT. - ` 
- SECOND CIVIL APPEAL NO. 1477 OF “1922.” 
2. 2. rp April 4“ 1923. | 
- -> Present :—Mr. Justice "Daniels.. 
“ “RAM KISHEN RAI—DEFENDANT— | 
l x APPELLANT dE E 
: |o VEFSUS- "PH f 
SHEO SAGAR. PANDEY AND OTHERS— 
^ PLAINTIFÉS—RESPONDENTS, ` 
Registration Act (X VI of 1908),. ss. 17, 49 
—Petitionto Revenue Court in mutation proceed- 
ings— Admission. of , tithe Registration; whether 
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nécessary— Agra Tenancy Act( 11 of 1921), s. 32— 
Suit for possession. of portion , of holding, main- 
tainability of. i 
An application in the mutation proceedings in 
the Revenue Court, by the defendant admitting 
, plaintiffs’ claim to a portion of. a holding is not 
a document of title and does not require" registra- 
tion. ng E 
Jagrani Misrain v. Bésheshar Dube, 35 Ind. 
Cas. 701; 38 A. 336; 14 A. L. J. 449 (F. B.), dis- 
‘tinguished. : 
Section 32 of the Agra Tenancy Act does not bar 
- asuit for the recovery of a fractional share im 
a holding against a personin lawful possession. 
Kedar v. Deo Narain, 39 Ind. Cas. 80; 37 A. 
656; x3 A.L. J. 919, followed. 


“Second appeal against the decree of the 
District Judge, Ghazipore, dated the 231d 
of May 1921. 

- Mr. Haribans Sahai, for the Appellant. : 
Dr. M. L. Agarwala, for the Respondents. 


. JUDGMENT.—Tbis appeal by the de- 
fendant, Ram Kishen Rai, arises out of a 
` suit for pessessicr of a 1-gth sherein plot 
No. 590-1 in the village of Kosara in the 
' Baltia District in which the parties are 
permanent tenure-holders. "The: plaintiffs’ 
title to.a jth share in this plct based by 
- purchase is ac mitted, < The dispute is as 
` to the remaining ‘thb, In the plaint the 
` plaintifs simply set up their ‘ownership 
of the plot and their unlawful dispossession 
by the defendant in June 1918. ‘The case 
‘which they. set up et the trial ant! which 
' has béen accepted by both the Courts below 
‘is that they came into possession of the 
rem ining th share under a private parti- 
tion which took place 8 or Io, according to 
`í one witness, ana r50r I6, years ago, acccrd- 


. `- ing to another. A private partition can -be 


-eflected without any written document. 
‘In this Court the defendant’s appeal is 
uiged on two grounds neither of which 
- was: put forward in either of the Courts 


- below and which this Court might, there-. 


- fore, well refuse to entertain on this ground 
~ alone. < EAM ES 

In support of the plaintiffs’ case reliance 

was placed by the Courts below on an 
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for cottection sf papers were uitimetely 
struck off for default but this act is immate- 
tial. It is the admission that is relied on. 
The plea put, forward here.is that this 
application is being relied cn-as a document 
oi.title and that as such it was inadmissible 


` in evidence without registration. In fact, 


the document is not and does.not purpert 
‘to be a decument.cf title, itis merely an 
, admissi )n of possession based on-a pievious 
arrangement between-the parties ‘and. a 
.Iequest to-the Court. to give effect to that 
possession: In-my.opinicn the ruling in 
Jagrani . Misrain^ vi» Bisheshar - Dube (x) 
on which the, appellant relies does 
-not apply.. It is said.thàt, apart" from 
th:s. document, „ there» was , no evidence 
‘of..title. -but the -judgment. sf. the Trial 
' Ccurt- which the leattied’ District + Judge 
has confiumed shows that this was not the 
“case. The document was not relica om as 
'a foundaticn of title but es an admission 
of it. The second plea is that the suit 
“was” barred’ by section 32 of the Tenancy 
Act. Section 32 contains two sub-sections, 
‘The first declares that nc division of a 
holding should be bincing on thé land-holoer 
‘unless he consents.’ In this case the land- 
heldér‘is not a'party'to the proceedings 
and no question cf his consent was evef 
raised. The second sub-secticn forbids the 


Courts to entertain a suit for the division: 


ot a holding. It has, however, been held 
in Kedar v. Deo Narain (2) that this section 
does not apply to a suit to recover a-frac- 
tional share in a holding against. a persen 
in lawftl possession. For these reasons the 
ingly dismiss it with costs. . 

M. A. A. .& N. H, - Appeal dismissed, 


appeal, in my, cpinicn, fails and I accord- 


of 


(1) 35 Ind. Cas. 701 ; 38 A. 336 ; 14 A'L, 
449 (F. B.). tm p 3 ` 
- (2) 30 Ind, Cas, 89 ; 37 A, 656 ;13 ALJ. 919 


* applicaticn for cotrection cf papers filed ` 


-in the Revenue Courts in 1916 in which 
«tha defendant admitted that the pleintifts 
were in possession of the area in suit by 
mutual arrangement and asked that the 


pipers should..be corrected accordingly . 
to prevent future disputes, .The prgeeedings 7 


i 
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CHIMANBHAI KALYANBHAI V. KESHAVLAL BURKHIDAS. ° ^" ^ EX 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
| * No, 210 OF 1921. 
February 21, 1923. 
` Peesent:—Sit Norman Macleod, KT, 
Chief Justice, and Mr. Justice Crump. 
_ CHIMANBHAI KALYANBHAI-— 
i eer 


eun ` EESHAVLAL "RULKHIDAS 
AND OTHERS—IDEFENDANTS— OPPONENTS. 
Civil Procedure Code (Act V of 1908), s. 115 
—Onvder refusing io pass decree in terms. of 
award Intevlocutory, order— Revision. 


order refusing to pass a decree in terms of 
' aw award made in the course of the suit, and direct- 
ing the hearing of the suit to proceed : is an inter- 
locutory. order, and is not open. to revision by the 
High Court under section 115, Civil Procedure 
Code. 

Application against an'order passed by 
the Additional First Class Subordinate 
Judge, Surat, in Suit No. 236 of 1917. 

Messrs, H..C. Coyajee and M. B. Dave, 
for the Applicants. 

‘Messrs. G. N. Thakor and N. K. Mehta, 
for Opponents Nos. I, 2, 7, 10, and ri. 

“Messrs. G. N. ‘Thakor and R. J. Thakor, 
for Opponents Nos. 3, 4 to 9 and 12 
to IS. ] : 


JUDGMENT. —In this case there was 

a reference to arbitration in which àn award 
was. made. When an application was made 
to the Court to pass a decree in terms of the 
award, objections were taken to it on various 
grounds. 
for preliminary trial :— 

"(r) Was the permission of the Court 
taken to refer this dispute to the arbitrator 
in’ this case so as to make. the’ reference 
- binding on the minor defendants on the 
record ? ? 

^ '(2) If not, is the award, Exhibit 191, bind- 
ing on the said. minor defendants? Is the 
reference itself not bad if the first issue is 
held in the negative ? 


(3) Is defendant, Dhansukhlal, not a major 
now? Did he attain his majority pending 
the suit ; if so, on what date ? 

It was ‘found that defendant, Dhansukhlal, 
became a major on July 19, 1920, pending 
the suit. The first two issues were found 
against the plaintiffs seeking for a decree 
on te award, . The consequence was that 


"The Judge framed three issues . 


the Court refused to pass a ‘decree in terms 
of the award. The arbitration proceedings .' 


‘became a nullity and the suit had to proceed 


in the ordinary course. 

From that order of the Judge an applica- 
tion has been made to us under section 115 
of the Code. A preliminary objection has 
been raised by the opponents that it is 
not competent to this Court in such a case 
to consider an application in revision. 
In Damodar Trimbak Dharap v. Raghunath 
Hari (1) it-wes held that an order under | 
section 521 of thé Code ‘of 1882, setting 
aside an awárd made under Chapter XXXVI 
of the. Code on a reference to arbitration 
in the course of a suit, on the ground of the 
arbitrator’s misconduct, wes not subject 
to revision. under section 622. The order 
complained of was interlocutory, and, if 
erroneous, might form a ground of appeal 
against any decree that might be passed in 
the suit. 

Under section II5 of the present Code, 


“the High Court may call for the record of 


any case which has been decided by any 
Court subordinate to such High Court and 
in which no appeal lies thereto. It cannot 
be said in-this case that there has been. a 
decision of the suit by the Subordinate 
Judge. He decided not to pass a decree 
in terms of the award but to continue the 
hearing of the suit by the Court. There 
is no appeal from that decision and as it 
is clearly an interlocutory order, an applica- 
tion to revise it is not competent, It is 
unnecessary, therefore,to discuss the grounds 
on which the Judge. decided that he should 
not pass a dectee in terms of the award, 
When the suit is finally decided it may be 
open to the parties „supporting the award 
to appeal on the ground that a decree ought | 


| to have been, passed in terms of the award. 
But we may refer, . perhaps, at the present 


moment to the decision in Atmaram Yekoba 
Vani v. Bhila Ganpat Vani (2), in which 
this Court, decided. that an agreement 
to refer in a suit was an agreement coming 
within the provisions of O. XXXII, r. 7. 
Therefore, the sanction of the Court was 
necessary in the case.of a minor party, 
The Rule is discharged with costs. It.is 


(x) 26 B. 5511 4 Bom, L. R. PS 4 
(2) xg Ind, Cas. 4241 r5 Bom. L, R; 223. 


Vol, 73} 
ABHAIRAJ KUAR 7. DATA DIN, 
desirable that the hearing of this suit should 
"be expedited as much as possible. 


WW. C. A. Rule discharged. , 


£n MÀ À— 


OUDH JUDICIAL COMMISSIONERS . 
je COURT. 4 
Civit RzviSION No. 66 OF 1922. 
: December r6, 194. ; 
Present .—Mr. Daniels; A.J. C. 
^ Thádhirain ABHAIRAJ KUAR— 
' PÉAINTIFF—APPLICANT 
Versus . 
DATA `- -DIN—Dzrenpaivr—Orrosrit 
PARTY, 
‘Stamp Act (I 1 af 1859), 5,2 '(22), Sch. I, Ari. 5— 


Promissory-note—. Tüsirument undertaking, tà deliver 
grain on demand; nature of —Stdmp- duty leviablé. 


‘An instrument which containsan ündertakiüg 


tó deliver & certain quantity of grain on. demand) 


isnt a protnissory -note’ as defined in, section 2 (22, 


thé Stamp ` Act. It isan agreement , requiring 
aStamp of eight annas under Art, 5 of the Stamp. 
Ac t. 


- Revision’ dgainst the ofder of the Munif, 
"Kimdá, Distriét Pártabgath, dated ` ‘7th 
July 1922: 

' Mr. H.C. Sen, for the Applicaat, ` 

Mr: Radha Krishna, for the 
Party. 


JUDGMENT.—This is.an application for 
revision of a decree of a Small Cause Court. 
The, suit. was on, the basis of a.document 
described as a pro-note by which the de- 
fendant bound himself to deliver 103 maunds 
of grain.on demand. ‚The, document. was 
treated, as a, promissory-note., liable. to. a 
stamp-duty.. of one anna and ag the one-anna 
stamp which.it bore was not cancelled it was 
technically unstamped and could not be 
received in, evidence even .on.. payment 
of duty and penal y....It is now «admitted 
that the instrument was not a promissory- 
note as defined in.section.2, clause..(22) 
of the Stamp Act, inasmuch as.a promissory- 
note must, be an undertaking.to pay a 
definite sum of money and, unlike a bond, 
does.not include an undertaking.to deliver 


grain, Under the erroneous impression that. 
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the instrument could. not be admitted evel 
on payment of penalty, the learned Munsif 
allowed the plaintiff a an apportunity to’ prove 
the debt apart from the instrument and as hé 
failed to do so dismissed the suit. The 
instrument, for thé | reasons. given, is hot a 
promissóry-nóte. It is also not a bond 
under clause (c). of the definition because 
it is not attested by a' witness. It appears 
to be an agreement requiring a stamp of 
eight annas under Art. 5, and this is thé 
view taken im Donotügh's Commentary on 
the Stamp Act, 6th Edition, “page 49. 
As the learned Mutisif’s decision procéeds 
on an erroneous view of the instrument, 
I.set aside the decteé. of the Court bélow 
and sénd the case báck to it for decision 
de movo.' Costs heré and herétofore will 
abide the result. 


W. C. A. Decree set aside, 


BOMBAY Hid count, 

First CIVIL APPEAL No. 224 “OF 1921, 

February r4, 1923. 

Present :—Sir Notman Macléod, KR, 
Chief Justice, and Mr. Justice’ ‘Crump. 
HIRACHAND AMICHAND GUJAR— 

i PLAINTIFF—APPELLANT 
"o versus - 
NEMCHAND FULCHAND MARWADI-~ 
DEFENDANTS—RESPONDENTS. , 

Transfer of Property Act (I V of 1882), s. 6. (j— 
Damages, right to claim, whether transferable, i; 

A right to claim damagesfor an alleged breach 


of contract is not transferable under section 6 (e) 
of the Transfer of Property Act. 


: First appeal from the decision of the First 
Class Subordinate Judge at Sholápur, in 
Suit No. 36x of 1920. 

Messrs. H. C. Coyajee and N. V. Gokhale, 
for the Appellant. 

Messrs. G. N. Thakor and R. A, 
Jahagirdar, for the Respondents. 

JUDGMENT. —The firm of Jivraj-Ami- 
chand entered into contracts for the purchase 
of specified goods. at-various: rates; às evi- 
dénced by the sale-notes ,’ from‘ the’ Laxmi 
Mills. “Then the same firm contracted ta 


. 
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sell the goods bought under the aforesaid 
agreements to the defendant firm, Nemchand- 
Gulabchand, at a profit, Jivraj-Amichand 
complained that the defendant would not 
take delivery and ‘purported to sell the 
goods .against the defendant. The result 
was that, owing to the refusal of the defend- 
ant to take delivery, there appeared to be a 
loss of Rs..13,000 odd to Jivraj-Amichand. 
It was open then to Jivraj-Amichand to 
file a suit against the defendant for damages 
for breach of the ‘contract. Instead of 
so doing, Hemchand, one of the partners of 
the said firm, purported to transfer to the 
plaintiff the right to recover damages. 
The suit was dismissed in the Trial Court 
on the ground that the defendant did not 
break the contract. When it came before 
us in appeal it seemed to us obvious that the 
right to claim damages against the defendant- 
firm could not be transferred under section 
6 (e) of the Transfer of Property Act. It was 
merely ‘a tight to sue, and it was not a 
transfer of an ‘ actionable claim.’ as defined 
in section 3 of the Act, being neither a 
debt nor a beneficial interest in moveable 
property. ` 
The same point had to be decided by the 
High Court of Calcutta in Abu Mahomed v. 
S. C. Chunder (1). Maclean, C. J., said 
‘(page 351): v 
"I do not think that we can properly 
bring a mere claim for damages for breach 
.Gf contract within those words (actionable. 
claim). Now, if it does not fall within the 
definition of ‘ actionable claim’ what is it 
except a mere right to sue, à mere right 
to sue for damages resulting from an alleged 
` breach of contract. It seems to me that 
it is not anything more or less than that; 
and, if so, that cannot be transferred.” 
With due respect, that reasoning seems 
obviously right. Therefore, this appeal must 
be dismissed. The appellant’s Counsel urges, 
upon us that he ought not to be made to 
pay -tespondents’ costs, as this point was 
not taken in the Court below. But it was 
"open to the respondent's Counsel to dispute 
the plaiutiff'SE case in this Court on any 
point which was open to him, and as the 
plaintiff ‘was not satisfied with the decision 
of the Trial Court, but wished to take his 
(1) 1 Ind. Cas. 827; 36 C. 345; 13 C. W:N. 384. 
«Page of 36 C.—[ E&.] 
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chance of obtaining a decision in his favour, 
in this Court, he must pay the costs of the .. 
appeal. 
ae 


Bw. C. A. 


Fy] vM 
| Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

: ‘COURT, m 
SECOND CIVIL APPEAL NO. 315 OF 1921. 
December 20, 1922. ' ` 
Present :—Mr. Dalal, A. J. C., and 
Mr. Daniels, A. J. C. 
RAM SARUP SINGH AND OTHERS— 
PLAINTIFFS—AÁPPELLANTS 
l versus — . 
JAGESHARiSINGH AND OTHERS—- 
DEFENDANTS—RESPONDENTS. 

Hindu Law— Invalid morigage by deceased 
father—Pious obligation of sons.” 

A mortgage by a Hindu father, not incurred 
for legal necessity or for the payment of'an 
antecedent debt, is not binding’ on his sons. 
even after his death, on the ground of any 
pious obligation on them to pay their deceased 
ather's debts, 

.(Case-law reviewed.) _ ^ 

Appeal against the judgment and decree 
of the Officiating Subordinate Judge, Unao, 
dated the 28th July 1921, modifying the 
judgment and decree of the Munsif, Purwa, 
Unao, dated the 23rd December 1920. 

Mr. Bisheshar Nath Srivastava, for the 
Appellants. 

Mi. 4. P. Sen, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for redemption. The original 
moittgage was executed on Izth June 
‘1896 by Ram Sewak Singh whois now dead. 
The plaintiffs whc seek redemption are 
pu sne mortgagees under a mortgage execut- 
ed by Ram Sewak Singh's sons Bishunath 
Singb and Raghubar Singh,- defendants 
Nos. 5 and 6. On the same date as the 
original mortgage, which was usufructuary, 


.Ram Sewak Singh executed a deed. of 


further charge for a sum of Rs. 300 «n which 
over Rs. 2,000 is now claimed as interest. 
It was found by the Trial Court that this 
mortgage was not executed for-legal nieces- 
sity or antecedent debt. The: question in 
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dispute is; whether this mortgage is binding 
on the family estate in the hands of the 
descendants of the original mortgagor after 
his death subject to the plea noted at the 
conclusion of this judgment ;it is common 
ground that, if Ram Sewak Singh had been 
„still alive, the mortgage would not, in view 
‘of the decision of their Lordships of the 
Privy Council in Sahu Ram Chandra v., 
Bhup Singh (x), be binding on the estate. 
The proposition contended. for by the 
defendants was that, though the mortgage 
was originally invalid, it became binding 
on the death cf the father in virtue of the 
pious obl gation of H ndu sons to pay 
their father’s debts. As this is a point 
on wh ch there has been some conflict of 
authority in th s Court it has been referred 
to a Benchin order that the point may be 
finally settled. ' 

The First Court dismissed the suit in so 
far as the deed of further charge was con- 
cerned.. -The lower Appellate Court allowed’ 
the defendants’ appeal and required the 

. pla nt ffs to deposit also the amount due 
on the deed of further charge on pa n of 
having the property sold. The respondents 
relied on observations containedin two de- 
c sions of th s Court—Ram Saranv. Mangal 
Singh (2) and: Muhammad Baqar Ali Khan 
v. Hazari ,Lal (3). These ‘observations 
certainly support the view which the 
learned Subordinate Judge has taken, but 
I| neither case were they strictly neces- 
: sary- for the decision of the appeal. 
* .In the fromer case legal necessity for 
aj: large number of items was discus- 
sed. In regard to one item it was 


sad.that; where the ancestor is dead the . 


pious obligat on to pay his debts is not 
concerned witb the question whether the 
debts. are, secured or unsecured. It was, 
however, also found that in th s particular 
case the purpose for which the debt was 
ihcürred amoürted to legal necessity. In 
the latter' case, tbe learned Judges gave 
what purports to be a summary of the 
princ ple deducible from the decision in 
-~ # (x) :39 Ind. Cas. 280; 39 A. 4373 21 C. W. N. 
, $68; x P. L. W. 557; 15. A.L. J. 437; 19 Bom. 
L. R. 498; 26. C. 1.15 33 M. L. J x43 (1917) M. W. 
N.439; 22 M. L. 1.221 0. X, W: 2131. 44 LA. 126. 
Pa eja oC fos B DASS n 
a 60 Ind. Cas. ,219; $23 O. C, ga712,U. P. Le 


R: (O) ror; 80.14. J. 87. 


(3) 52 Ind. Cas, 108; 6 -O. I, J. 297 at p. 309. 
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‘Sahu -Ram Chandra’s - case (1). In the. 


course cf this summary, they say, that 
a transfer which was originally invalid 
may be given effect to against the sons on 


‘the death cf the father owing to the pious 
.obligation to discharge their father’: debt. . 


This summary was entirely unnecessary | 


.for the decision of the case before them 


and it has been. dissented from in: two 
subsequent: decisions of this Court. In 


‘Ram Chhatiar v. Ram Lal (4) the learned 


Judicial Commissioner. pointed’ out that 


“there, was nothing in the judgment of their 


Lordships which either directly or indirectly 
supports the proposition leid down. In 
the case before their Lordships the question 
of pious obligation was ruled ovt altogetber 
as the father was alive at the tmie ci the 
suit, but in dealing with the cese. their 
Ix rdskips say that responsibility for paying 
the father's debts is.an entirely distinct 
question from .that.cf the validity ‘of a 
mortgage cf the joint estate. So far, there- 
fore, as any inference on this question could 
be drawn from their. Lordships’ judgment 
it is rather against, than in favour of, the 
respondents. It was also poirted nut by 
the learned Judicial Commissioner that in 
the Full Bench Allahabad case of Chandra- 
deo Singh v. Mata Prasad (5), which was 
expressly approved by the. Privy 
Council in Sahu Ram Chandra’s ease. (x) 
the father wes dead at the time of suit, 
and yet a mortgage incurred by him not 
for legal necessity dr antecedent debt was 
not held to be binding on the family estate. 
The some view was taken by one of us in 
Gajadhar Bakhsh’ Singh v. Batjnath (6) 
the head-note of which runs — | A 
“The mere circumstance cf pious. obli- 
gaticn to pay does not validate a mortgage 
which is invalid for want of legal necessity 
or of the necessity fcr the payment of 
antecedent debt,” ut i ; 
This view ot the lawis strongly supported . 
by anether Privy Council judgment aelivered 
shortly after the decision in Saha Ram 
Chandra’s ‘ease {(1)}—Jogi Das v. Ganga 
Ram (7). This was a suit to enforce 
a mortgage. Two of the four original 


(4) 6g Ind. Cae, pgot.24 O. C. 395. — 
(s) 11nd.Cas.479131 A. 1701 6.4.1). ].263. 
(6) 65 Ind. Cas, 9673 8 O. LJ. 605. 
. (7) ^42 Ind. Cae. yous 21. C. W.N. 957; (1017) 
M. W, Ne 739 (P. C). ` PS y 
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mortgagots. were alive and two were, dead, 

The, suit was brought against the surviving 
mortgagors and the sons apd grandsons, 
of the deceased mortgagors., Therè was 
ny "proof of legal necessity or antécedent 
dzbt,, The H gh Court dism ssed the suit 
as ‘against the fam ly property, and the 


Pdyy Council upheld the decisions remark- ` 


ing, in language borrowed fiom the de- 


cison in Sahu Ram Chandra's case. (s. 


that tbe mere circumstance of, à pious 
obl gat on does not validate the mortgage. 
This is direct and very streng authority, 
in favour of the view.taken in ` Ram Chattar 
v. Ram. Lal (4) and Gajadhar Bakhsh Singh 

'. Bai nath (6). 

"he learned Counsel for réspondents, hes 
sought to avoid the effect cf these decisions 
by. suggesting. that there is no limitaticn 
against a defence, and Be has also urged 
cases in which à plaintib, seeking to set 
eside an alienation has been put to ternis 
aad. fequired , to te-pay the consideration 
he bas. received. Neither of these ‘pleas 
is valid; The pla ntiffs are seeking to re- 
deem, and, have been’ given a aecree for 
redemption, of a mortgage binding on the 
estate. The liortgagees are ‘seeking to 
c afofce against ‘the family, property an 
invalia eticumbrancé. Theteis no ground, of 
equity . n which „tbey, can be cc mpelled 
to do so. The question of personal oblige- 
tion for the debt does’ not arise, a as any 
claim for, a simple monéy-dectee i in respect, 
of the origina debt ¥ was long since "barred 
at thé time, of suit. 

‘AS regards the plea. zi putting the de- 
fendants on tertis, the ¢ Cases referred to are 


casesin which, a8 4, Condition of setting aside ` 


an alienation, the plainutihs have been 

required to répay the amount which was 
validly botrowed for legal necessity , or 
antecédent.debt. Neither of which applies 
in th s case, 

“At the coriclüsióii of His, argument the 
learned Counsel for the respondents, suggest- 
ed that as Rs. 108 of the Consideration i in 
the deed of further charge was borrowed 
to Ie pay a prévious mc rtgage this might 
amount to áritecécent debt end the deed 
of further charge being beld, good. The 
previous mottgage, was Orie executéd on 
8th October. 1895 , ‘an is on the record. 
An examination of it-shows.thet.a usufruc- 
tuary mortgage had been.e&ecuted in 1894; 
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The deed of 1895 borrowed a further sum 
on.the same property on condition that the 
amount of this further loan was to ‘be re-paid, 
along: with thé amount borrowed under the, 
usufructury mc rtgage and that all the terms 
of the usufructuary mortgage were to be 
applicable to this deed also. "There was no .- 
provision permitting the mortgagee to sell 
the property in case of non-payment 2nd, 
the learned, Judge of the Trial Curt was 
tight in saying that no personal covenant 


“can be found in thé terms of the’ deed. 


This mortgage was, therefore, not an obliga- 
tion incurred wliolly apart from the.security 
afforded by the joint property within the 
meaning of the Privy Council decision. 

The result is that we allow the appeal, 
set aside the decree of the Court below and’ 
sestore the decreé‘of the Court of first 


instance with costs both in the lower Appel- 


late Court and in this Court. 
N. H, Appeal allowed, 
a i Decree set aside. 


7o (e m am 


BOMBAY HIGH COURT. 
ORIGINAL, Crvif, JURISDICTION SUI NG 0." ps 
OF I923.- 
| April 5, 1923. f 

Present :-—Sir Norman Macleod, KY., 

* Chief Justice, ane Mr. Justice Crump. 
Tak SECRETARY or STATE ror INDIA 
— PLAINTIFF 
VES US 
GREAT INDIAN PENINSULA RAILWAY 
—DEFENDANT. 

. Sea Customs Act (VIII of 1878)— Customs 
duty—G. I. P. Railway Company—Stores imported 
into British , Indiag—Line owned by Government 
but worked bj Compüny— Liability. of Company 
to pay cusioms duty. 

As the G. I. P. Railway is owned by the Gov: 
ernment and has, been made over to the Company 
simply for management under contract, the stores 
purchased arid impofted by th G., I. P. Railway 
Company into India for.the use of the undertaking 
are, at the time ‘of importation, . goods belonging 
to the Govetninerit for the purpose of the pay- 
ment of customs" duty: [p.479, col 1.] 

"Mr: Kaiiga, _ (Advotate-General), "for the 
Plaintiff. 


Sir Thomas Strangman and Mr.C ampbell 
fer the Defendant Company $ 
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Macleod, C. 4. This i is a cage stated by 
the agieeinent'uf the parties for the í opinion 
of tlie Court under O. XXXVI, r. 1. The 
quest on is, whether stores purchased and 
imported by the defendant Company . into, 
India for the use of the undertaking ore 
at the time of importaticn goods belonging 
to Government. If the answer is in the 
affirmative, it has been agreed that the 
pleintiff sh all refrain frem levying cr seeking 
custems duty upon such stores. "Ihe de- 
fendant Company was incorporated by 
Stetute 11 & 12 Vic., c. 83, intituled an Act 
for incorporating the Great Indian 
Peninsula Railway Company and for ‘other 
ptirposes contained therein. 

Statute 63& 64, Vic., c. 38, was passed to 
provide for the' vesting of the Railweys 
and other pruperty of the Great Indian 
Pen ngula Railway. Contpanyin. the Secretary 
ef State for Ind a in Council and by sec- 
tion 4, it was provided that as and from 
June 30, r9oo, the Railways, works and 
divers other property of the Company 
should be transferred .to and’ vested i in.the 
Secretary of State. 

Section 72 enabled the defendant Com- 
pany to enter into and conclude ' with the 
Secretary of State any contract or contracts 
for the maintenance, management and work- 
iug of the Great Ihdian Pen nsulà Railway 
Company. Accord ngly, on December 21, 
£900, the defendóunt Company entered into 
an agreement with the plaintifi a copy 

-of which is annexed to the case stated. 
I wili refer to the pertinent clauses, om tting 
any mention cf the Indian Midland Railway 
‘system as ürnecessary. 

Unde: clause 5 the plaintiff was to hand 
over tc the defendant Company for the 
purposes of the contract the Great Indian 
Peninsula Ralway system together with 


the rolling stock, plant and machinery 


bek nging. thereto. 

Unde: clause 6 the plaintiff was.to deiiver 
to. the defendant Company. for the purposes 
of the undertaking all stores ‘belonging 
to the Great Indian Peninsula Railway 
System except ng stich as on the representa - 
tion of the Company the plaintiff might 
adjudge . tc be unserviceable and surplus 
steres: 


MA or hy, 


Vitae 
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good working cend t on and fully supplied 
with rell ng stock, plant and machinery 
to the satisfaction of the plaintif, and on 


_ their failure to comply with any require- 


‘ments of the plaintiff, the plaintiff tight 
enter -on the undertaking to execute such 
requirements, 

Under clause 22 all stores required by the 
undertaking were to be conveyed hy the 
Company at rates to be approved by the 
plaintiff, not being less than the actual cést 
of conveyance. i 

Under`clause 22A all capital monies 
required: for the undertaking were at the 
option of the plaintiff to be provided by him 
cr were to be raised by the Company by 
the issue of debentures’ or ‘debenture stock ° 
in such manner and on such terms as to 
interest or otherwise as the plaintiff might 
"determine. : 

,Under clause 23 all monies received by 
the Company in India in ‘respect "of the 
undertaking were to be paid without dedüc- 
tion into the Treasury end all monies 
‘received elsewhere than in India were 


' to be paid into the Bank of England to the 


plaintiff’s account, 

Under clause 24 all monies required by the 

Company for the undertaking were to be 
suppiied by the plaintiff, 
' Under clause 25 all monies expended by 
the Compeny on account of theundertaking 
were from time to time to be stated and 
submitted to the plaintiff for his sanction. 

Clause 33 provided for accounts ‘to he 
delivered of ‘all stores in hand or in the 
coutse (f delivery on July 1, 1900, and for 
the valuation thereof. “hereafter, half.year- 
ly accotints were to be furnisbéd of all 
stores in hand and of all storés used since 
the last accounts were made, the’ ‘value of 
stores used to be charged to the general 
working expenses of ta.the capital account 
as the case m ght requirein accordance with 


. the prc vis ors of the Pgieement in that be: 


half. 

Clause 34 provided for the re-valuaticn 
front nie tc time of stores in hand. 

By clause 37 the Company was prohibited 
duiing the ccntinugnce of the contract 
from" acquiring’ any property in India 
w thout the sanction of the plaintiff. : 

Clause 39 provided for the application 
ofthe nett rece pts cf the undertaking. 

By: ique 60 the Company was ta gi ve 


Q4 aaa dd 
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possession to the plaintiff on June 30, 
1925, of the undertaking, together with the 
rolling stock,plant end machinery. belonging 
thereto, and all stores in hand or in course 
of “delivery on that day. The plaintiff 
was to pay to tbe Company the amounts 
paid up or credited as paid up on all shares 
or stocks 01 stock then in existence in the 
Company's new capital which the Company 
migtt have issued for the purposes of tbe 
contract with the sanction of the plaintiff. 

Itissufficient for this case to say that the 
surplus arising from the excess of receipts 
over payments in any year commencing 
on July r and ending on June 30, wese 
to belong as to r9-20ths to the plaintiff 
and as to r-20th to the Company. 

Now it will be seen that the whole of the 
undertaking became the property of the 
plaintiff cn July I, 1909, and was handed 
back to the defendant Company only for 
the management and working thereof accord- 
ing to the terms of the contract. On thc 
termination of the controct everything 


hao to be returned to the plaintiff. All. 


rece pts Lad to be peid into the Treasury 
in Inda, or into the plaintif's account 
with the Bank of Engalud. The Company, 
therefore, possessed no property of its own. 
All the monies required for the purpose 
of the undertaking had to be supplied by the 
plaintiff and no expenditure could be made 
w thout the plaintiff's sanction. It is diffi- 
cult then to see how stores -purchased in 
England or abroad became the property of 
the Company. There can be no distinction 
between stores, the cost of which could be 
debite” to working expenses, and stores, 
the cost cf whch would be debited to 
capitalaccount. Ifthe plaintiff's contention 
were correct, new rolling stcck imported 
is for the moment the property of the 
Company, but it beings to the plaintiff 
assoon as it is taken into use, or even 
as soon as the customs duty has been paid, 
In other words, stores imported are to be 
cons dered as belonging to the Company 
for the purpose of paying customs duty 
and for that alone. 

In my opin on, such a contention cannot. 
be sustained. 

I would answer the question propounded 
in the conc se statement in the affirmative. | 


Crump, J.—I agree. 
N. H. Answered affirmatively. 


MADRAS HIGH COURT. | 
APPEAL AGAINST ORDER No. 438 OF 1021. 
: October rr, 1922. ; 
Present:—Mr. Justice Spencer and Mr. 

Justice Venkatasubba Rao. 

CHINTALAPUDI SANYASI, MINOR, BY 
NEXT FRIEND VANAPALLI ACHAYYA— 

DEFENDANT—APPELLANT 

versus ; 
CHINTALAPUDI:VENKATA RAO, 
MINOR, BY GUARDIAN ad litem 
CHINTALAPUDI CHINNA-—PLAINTIFT— 
RESPONDENT. E M 

Civil Procedure Code ( Act V of 1908), Sch. IT, 
para. 15— Arbitration — Avbitrator acting on private 
information -—Misconduct— Award, whether valid 
Guardian and minov—Minor, whether bound by 
guardian’s adimission—Reference by guardian ` 
wating right to object to award, whether binding on 
minor. 

An arbitratoris not entitled to examine witnesses 
in the absence of parties or institute private en- 
quiries behind their back and an award based 
on such information or knowledge is invalid, unless 
a power is expressly vested in the arbitrator by 
agreement of parties wherethey are sui juris. [p. 
471, col. 2; p. 473, col. 1.] |. 

In ve Gregson and Armstrong, (1894) 70 L. T. 
106; ro R. 408; Harvey v. Shelton, (1844) 7 Beav. 
455; 49 E. R. 1141; 13 L. y Ch. 466;64 R. R. 116, 
Dobson v. Groves, (1844) 6 Q. B. 637; 115 
E. R. 2339; 14 L. J. Q. B. x5 9 Jur. 
86; 66 R. R. 509, Daya Kishen v. Dharam Das, 
4 A. L. J. 159; A. W. N. (1907) 75, Lasbhmi 
Narain w. Sheo Nath Pandey, 54 Ind. Cas. 
443; 42 A. 185; 18 A.I.]J. 78; x U.P.L. R. 
(A) 177; Ganesh Narain Singh v. Malida Koer, 
to Ind. Cas. 450; 13 C. L. J. 399 and Hari Sing 
v. Kanhinarah Co., Limited, 66. Ind. Cas. 389; 
34 C. L. J. 39, relied on, ! 

Where, onareferenceto arbitration by a guardian 
on behalf of a minor agreeing to be bound by the 
decision: of the arbitrator, either on his own in- 
formation, or on examination of witnesses, and 
undertaking not to dispute the validity of the 
award on any ground, an award was passed based 
on private inquiries and information not accessi- 
ble to the parties: 

Held, that the guardian’s conduct in waiving 
the minor's right to object to irregular procedure 
was grossly negligent and that the minor was not 
bound either by the reference or by the award. [p, 
471, col. 2; p. 472, col. 1.] a 

Swamirao v. Collector. of Dharwar, 17 B. 299; 
9 Ind. Dec. (N. s.) ro5, Rhodevs v. Swithenbanh, 
(1889) 22 Q. B. 577; 58 L. J. Q. B. 287; 60 ka. 

T. 856; 37 W.R. 457, Lakshminarayana Tantri 
v. Ramachandra Tantri, 45 Ind. Cas. 763; 34 M. 
L. J. 71; 23 M.L.T. 89 and Chunduru Punnayyah 
v. Rajam Viranna, 70 Ind. Cas. 668; 42.M. L. J. 
429515 L. W. Pg gra M. W. N. 2131 45 M. 
(4251, (1922) A. I. R. (M.) 273, followed. | 
. Venkatasubba Rao, J.—A statement. in the 
-nature of an admission by a guardian is not- as 
such conclusive against a minor, _ [p. 473, col. 2.) 
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“Tt once it is found that evidence has been im- 

emper admitted, the question whether such 

vidence had. or had not an effect on the’ arbj. 

: trator’ s mind is immaterial and the award cannot 
-be .supported (p. 473, col. 2.]. 

Dobson v. Groves,” Eod 6 Q.B. 637; .115 E. 
‘R. 239, 14 L. J. Q. B. 17; 9 Jur. 86; 66 R.R. 
569; Walker. v. Forbisher, (1801) 6 Ves. 70° 31 E. 
R.9431 5 R. R. 223, relied on. . 

Appeal against an order oi the Court of 
the „Subordinate Judge, Vizagapatam, 
dated the 30th September 1921, in Original 


Suit - No. 62 of r9r9. 
. Mr. A. Krishnaswani Iyer, for. the 
Appellant. . 

- Mr. B. Satyanarayana, for the Respond-’ 
vent. - : 


' JUDGMENT, . 

' Spencer, . J.- The plaintiff, a , minor, 
presented by his natural father, sued to 
establish that he was the adopted son of 
-Chintalapudi SanyasayYa. The defendant, 
who is the minor aurasa son of Sanyasayya, 
represented by his mother, opposed the 
“suit, "There was a reference to arbitration 
.without .the intervention of the Court. 
"The: defendant's mother agreed. to the 
dispute being referred to be settled by .a 
single arbitrator and in the  muchilha 
that was drawn up, she consented to be 
‘bound. by .and act up according to the 
„decision the arbitrator might give either 
‘on his own. information. or upon other 
information known in the village 
Or: by. examining . the witnesses 
-of both parties should he think necessary. 
The agreement to refer goes on: “We shall 
not before you give a decision regarding 
‘the said disputes between us, cancel this 
-muchilika executed by us, alleging among 
„others that you are doing injustice, or that 
you are partial and that your arbitration 
siot necessary aud'that.you should not 
give decision. ^ We shall agree to Your. de- 
:cision itself. as the final decision. We shalt 
wot contend for any reason and in any man- 
-net-either in Cotirts or in -any other place that 
your decision is not proper and thatit can- 
ot bind us." The arbitrator admits that 
he enquired of.witnesses behind the back 
-of the parties and that he acquired- and 
-collected information and -obtained an 
-admission from the defendant's mother 
without noting them down in writing. 
The-question, is whether the minor defendant 
is: bound. by such a surrender- by his guar- 
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provided that the parties 


“before 


kdi 


CE 


dian: ofjhis legal rights that ‘witnesses. should 


be examined in the presence of the parties, 
and whether such procedure makes. the 


‘award “otherwise invalid” within the, meani 


ing of section 15 of the Second Schedule; 
Civil’ Procedure Code. 

The Subordinate Judge quotes: Laehlurá 
‘Narain v. Sheo Nath Pandey (x)and observes: 
“Tf the parties agreed that theré was no 
need for him to take any evidence and 
that the arbitrator should decide the .dis- 
pute between them on his own knowledge 
no inisconduct could be implied if he .de- 
cided accordingly.” 

That is a perfectly sound. proposition 
are , sad juris. 
But the question here is, whether it was a 


‘reasonable and prudent act on the part 


of the guardian.of a minor thus | to. commit 
the interests of her ward into the absolute 
care of a single person whom she permits - 
to follow a procedure opposed to natural 
justice. It is improper on the part of . an 
arbitrator to get information from one side 


in the absence of the other or to utilise in; 
"formation not accessible to the other. 
. Gregson and Armstrong (2), Harvey v., Shen 


Ine ` 


(2) and Dobson v. Groves (4). The arbi- 
trator examined by the Court admits. that 
he acted thus, and it also. appears. from the 


“statement of plaintiff’s guardian. that the 


arbitrator acted. on information obtained 
the reference. I am of. opinion 
that his procedure vitiated the award giyen 
“in the present éase and that the. defendants’ 
guardian could not waive her son's 
‘right to object to irregular procedure, 
"Vide Swamtrao v. Collector of ‘Dharwar ` 
(3), which follows’ Rhodes v. Swithenbank 
(6) I would go further aad ` characterise 
her conduct as gross negligence on the part 
of a guardian ; and it has been held by.thia 
Court in Lakshminarayana Tantri v. Rama- 


{) .54 ind. Cas, 443} 42 A. 185; 18 “A. E n 
28; 1 U. P. T. R. (A) 177. 

(2). (1804) 7o L. T..106j IO R. 408, 

(3) (1844) [hte 4551 49 É. R. 1141; 13 É 
J. Ch. 466; 04 R. R. 116. 

‘GY {x8 44)'6 9. p 637: 115 E. R. 239; ^4 L. Je 
Q. B.171 9 Jur. 86; 66 R. R. 509. . E 

Scd “178. 299; 7 Ind. Dec. (s. | 8.) 19 195... ; 

(1889) 23 2. "B: 5771 58 Te. J... Bi. 267; 64 

Ie T. 856137 W: R. 457. 
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chandra Tantri (7) and Chunduru Punnayyah 
v. Rajam Virauna (8) that gross negligence 
on the part of a next friend or guardian 
entitles a minor to impeach an award or & 
judgment ‘passed against him..The appeal 
3s “allowcd and the suit is dismissed. No 
costs. 

Venkatasubba Rao, J.—The appellant, 
attacks the judgment. pronounced by thé 
Subordinate Judge giving effect to an award 
made in ‘favour of the plaintiff. The facts 
of the. case” may be ‘breifly ‘stated. One 
Sanyasayya died leaving “the defendant his 
Watural son and his widow Ammanra, the 
mother of the defendant. The plaintiff 
claimed that he was ‘adopted by. SanyasayYa 
and stated that the defendant was born sub- 
sequent to the ‘adoption’ and that Ammanna 
denied the adoption and refused to maintain 
the plaintiff. The disputes were then referred 
to the afbitration of a gentleman by name 
Boddu Appanna’ Dhoragan and the sut- 
mission was executed bý the natural father 
of the plaintiff acting on behalf of the latter 
and by Ammanna- acting on behalf’ af the 
defendant: ' The’ arbitrator ` was to decide 
whether the plaintiff’ wis the ‘adopted son 
of Sanlyasayya and’ to what rights he was 
entitled. The arbitrator made an enquiry 
and pàssed'an award declaring the plaintiff 
was ‘the | adópted.. son of the deceased Sanya- 
sayya “and? awarded to him a fifth “share 
of thie estate.” ‘The plaintiff then made an ap- 
plication under paragraph 20 of Schedule 
II óf the Civil Procedure Code that the award 
be'filed in Court and the application was 
numberd and fegistered as à suit and the 
. Subotdiziate ‘Judge ordered the ‘award to be 
filed and ronounced judgment accatding 
tö the award. "The defendant contended that 
thé aword was not ‘binding upon him for 
the reagon inter alia that. the arbitrator 
examined witnesses in the absence of parties 
and” instituted “private inquiries and 
passed ‘his judgment upon information so 
obtained. ‘Lhe Sub- -Judge tefers to this 
contention in the following passage in his 
judgment: “he arbitrator does not pre- 
tend that he reduced the evidence of the 
winesses he 


"V 45 Tad. Cas, 7631 34 M. Jed: 7th 23 ML. 


TE, 70 Ind, Cas. 668;. 42 M. L. J. 429115 L. 


Ws e ee W. LE 2135 45M. es 69m) De, I. 
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.from any covenants” ` 
is an arbitrator under the general law en- 


‘examined to writing nor did ` 


tras 


be examine them in. 


E a 
the Presence af = 
parties.” 2. 


- - This’ conduct on the part of the arbitrator 


is justified bya reference to the terms of 
the submission, The’ ‘part ‘of the submisión 
material for” this purpose, is as follows : 
“Therefore we have executed this Yoke 
Panchayat Muchilika agreeing tobe bound 


by and act according "to the decision you 


might give either on your ovzn information 
-ór upon their inforniation ' known: in the 


village or by examining witnesses of ts both 
parties- should you "think it necessary. 
We shall not, before you give a decision 
regarding the said dispütes between ts, concel 
tais muchilika executed by us alleging that 
you are doing injustice or that you are partial 
enü.that your arbitration is not nêċessary. 
We shall. agree to your decision itself as 
the final decision." 

‘The first question that arises is, . apart 
in the submission, 


titled to act on. information received án | 
the absence of the parties or on his own 
knowledge of the facts in regard to matters 


“in issue between the parties ? 


The lawis perfectly clear on the point, 


“that an award based on stich information 


or knowledge is invalid. In Harvey v. 


. Shelton (3) ati award was set aside on the 


ground that the arbitrator interviewed. one 
party, in the absence of the other, Loid 
Langdale, M. R., says: “ In every case in ` 


. Which matters are litigated, you must attend 


to the representations made on. both sides, 
and you must not, in the administration of 
justice, in whatever form, whether ‘in the 
regularly , constituted Coürts or in "arbi- 
trations,whether before lawyers or merchants, 
permit one side to use means of influencing 
the conduct and the decisions of the Judge, 
which means are not known to the. other 
side." The Master of the Rolls also observes: 
“There is no proof, norin such a case do 
I apprehend there could he proof that 
the result to which Mr.. Wakefield 
came was in any way prejudicial to Mr. 
Harvey." Stili the award was set aside 
on the ground that: “it is an ordinary prin- 
ciple in the administration of justice that 
no party can be allowed to use any means 
whatsoever to influence the mind of theJudge 
which means are not known and capable of 
being resisted by the other party. ^ This 


Nol, 73) 
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View was acted upon in numerous ‘other cases 
in England and was..accepted in several 
decisions of the Indian High uS See 
Daya Kishen v. Dharam Das (9), Lachhmi 
‘Narain v. Sheo Nath Pandey (x), Ganesh 
Narain Singh v. Malida Koer (10) and Hari 
‘Sing v. Kankiharah “Company L imited 
(3) 

It is also settled that if the parties agree 
that the arbitrator shall decide the dispute 
on his own knowledge or that there isno need 
for him to take any evidence, no misconduct 
can be imputed. Sec  Lachhmi Narain 
V. Sheo Nath Pandey (1). Lord Denman, 
C. J. ohserves. in Dobson v. Groves (4) that 
no information oüght to be received by the 
arbitrators in the absence of the parties 
unless the arbitrator has au express power 
reserved for that purpose or the parties 
‘agree that he shall exercise it. If the parties 
to this reference .were sui juris, the arbi- 
trator would have been justified in acting as 
he did and his award. would not be liable to 
be'sct aside on. the. ground of misconduct. 
‘But on behalf of the defendant who is a minor 
his móther and natural guardian consented 
to.the terms contained in the reference 
and it cannot be held that the act of the 
mother is beneficial to the defendant. Such 
‘covenants are sometimesfoundin submissions 
executed by narties who are sui juris. But 
when a guardian i$ acting on behalf of a minor 
I do not think it can be said that in any 
case it will’ be. ia the interests of the 
minor forthe guardian to consent to the 
‘arbitrator possessing such wide powers, 
However, no special grounds have been 
shown to exist in.this particular case which 
would justify the empowering of the arbi- 
trator to depart’ from the usual rules of 
procedure’ indispensable to the impartial 
administration of justice. 


There i is one matter to which I mäst advert. 


It has been said that the arbitrator after 
making enquiries “of other persons inter- 
viewed. the defendant's mother herself aud 
that she admitted the plaintiff's adoption. In 
regard, to this, it is nécessery fo point out 
that the arbitrator in his award does not 
refer to this incident. and does not profess 


AA. I. J.159; A. W.N 


(9) : (1907) 75-. 
.qo0)- ioInd.Cas.450; 13€ a J-399. 
(n) 66 Ind. ‘Cas. 3893 34 C.L.J. eee : 


“not consider. -the question whether 


ae a Pos We wp 


to.base his judgment upon this admission. 
What the actual statement made by the 
mother, if any, was there is no means of 
knowing because it has not been recorded. 

In what circumstances the admission ‘was: 
made we are notin a position to say. Whe- 
ther the admission was qualified or absolute 
does not appear. Whether she admitted 
the factum of adoption or the validity of 
the adoption we have no means to find out. 

It must be remembered that the so-called 
admission is not a statement by one of the 
patties to the suit but only a statement 
made by a euardian-of one of the  partics. 

Such a statement. “could not be conclusive 
against: the defendant as an admission.” In 
any event, it is settled law that if evidence 
is improperly. admitted the Courts will 
such >` 
evidence had or liad not an effect upon 
the arbitrator's mind, and in ‘this case the 
arbitrator having made. private enquiries 
and obtained information, his award is 
thereby vitiated. In Dobson v.. ‘Groves 
(4) Lord Denman, C. J., observes: “When 
once the case is brought: ‘within. the general 
principle ‘by a, possibility. that the atbi- 
trator s.mind may have ,been biassed; there 
is a sufficient objection." In Walker v. For- 
bisher (12) the arbitrator swore that though he 
heard certdin “persons in the: absence of 
one of the parties the information had 
no effect upon his award. Lord Chancellor 
Eldon said : “T believe him. He is.a most 
respectable man. ButI cannot from respect - 
for any man do that; which I cannot 
reconcile to general principles. A. Judge 
must. not take upon himself. to. say, 
whether evidence improperly admitted-had 


‘or had not an effect upon his mind. The 


award may have done pérfect justice: but 
upon gencral principles it cannot be support- 
ed." lam constrained for these Teasons-to 
set aside the award and ‘allow the 
appeal. Brom . the judgment of the 
Subordinate Judge, it is clear that the ar- 
bitrator acted honestly and no prejudice or 
desire to do wrong can be imputed to him. 
But, nevertheless, the procedure adopted 
by him is. illegal and hi$ acts amount to 


(3). (xBox) 6 Ves..79, 3t y R 9431- 5R, R: 
923. . E i . 
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legal misconduct and his award is, therefore, 

bad. I agree with the ordet proposed 

by my learned brother. : 
V. N. V. : 


Z. E. 


Abad allowed. 


BOMBAY HIGH COURT. 

Oriotar CIVIL, JURISDICTION APPEAT, 

: NO. 22 OP 1921. 
March 29, 1923. 

- Present -—Sit Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
RATANCHAND , DAYACHAND— 
APPELLANTS 
versus ` 
 pAMJI DHARSEY AND OTHEÉRS— 
RESPONDENTS. 

Letters Patent (Bom.), ‘cl. 15-—Appeal— 

Security for costs—Principles applicable. 
. In an appeal under clause 15 of the Bombay 
Letters Patent it is open to the High Court to 
‘demand such further.security, beyond the Rs. 
500 deposited by the d pred under High Court 
"Rule 736, for the costs of the appealas it.may 
think fit. 

In order to justify the exercise of the power 
to demand security for the costs of an appeal, 
-there must be some evidence at least of facts which 
cast doubts on the honesty and bona fides of the 
appellant, such as obstruction to the execution 
of the decree in the lower Court, or the fact that 
the appellant is not the real litigant, or if in 
.any way it can be shown thatthe appeal is vexa- 
_ tious. 

Letters Patent Appeal against -the judg- 
"ament of Mr. Justice Kajiji. 

Mr, Lalkaka, fot Mr. Jinnah, for the 
Appellants. 

“Mr, Bahati, for the Respondents. 


` JUDGMENT. 

Macleod; Q, J.—This is E application 
by the respondents for an order directing 
the appellants to deposit such further 
security for the costs of the appeal as the 
Court may think fit, on the ground that 
the costs of the appeal will run into thousands 
of rupees beyond the 500 rupees deposited 
by the appellants under. High CouttRule 736 
when the appeal was filed. 


- ples. 


A stay of execution of the dectee of the 
lower Court was obtained on the appellants 
giving security to the extent of Rs.-35,000. - 

This is an appeal under clause r5. of the 
Letters Patent, and it has been contended 
that O. XLI, r. ro, does not apply to, such 
appeals, and even if it did, that High Court 
Rule 736 is inconsistent with it and governs 
the case; 'The authority relied upon is 
Behram Jung v. Haji Sultanah Shustry (x). 
It does not seem to me to matter. much 
whether we hold that O. XLI, t. ro, is not 
applicable, as the learned Chief Justice 
in the case just cited remarked that the 
Appellate Court had the power to demand 
Security if it thought fit to do. so in the 
interests of justice. I also think that High 
Court Rule 736 is not inconsistent with 
O. XLI, T. xo, as it merely prescribes the 
amount of security which an appellant 
shall deposit as a condition on which the 
appeal will be admitted, Although un- 
doubtedly many ot the rules in O. XLI 
cannot apply to appeals under the Letterg 
Patent, I think it would be going too fat 
to say that none of them ere apphcable. 
Certainly in Kessowji Issur v. Great Indtam 
Peninsula Railway Co. (2) it appearsto have 
been considered in what cifsumstances the 
Appeal Court in a :Lettcrs Patent Appeal 


' may allow further evidence to be produced 
“under section 568 of the Code of 1882 


corresponding to O. XLI, T. 27. . 

But the powers to deread. ‘security for 
the costs of an appeal must in amy event 
be exerc sed according to well- known princi- 
The mere fact that the appellant 
may lose and may not pay the costs of the. 
appealis not a sufficient ground for demand- 
ing security. There must be some evidence 
at least of facts which cast doubts on the 
honesty and bona fides of the appellant, 
stich as obstruction to the execution of the 
decree in the lower Court, cr the fact that 
the appellant is not the’ real litigant, 
or if in any way it can be shown that the 
appeal is, vexatious. This application,- I 
‘think, should be dismissed with costs.  : 

Cramp, J.—I agree. 


W.C. A. Applteation dismissed: . 
17 Ind, Cas. 739; 37 B. 572; 14 Bom. 
L. R. 1106 

(2) 34 EA. um A Bom. L. R. 67r; x1'C. W.N. 
721; 6 C. L.-J. A. Le J. 461: 31 B. 381i m 
M. L. J. 3471 2: D^ T. 435 (P. C). 
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` SHUJA-UD-DIN KHAN v, SHER MUHAMMAD EHAN, 


$ LAHORE HIGH COURT. 
` SECOND CIVIL, APPEAL NO. 1472 oF 1919. 
January, 10, 1923. ` 
. Present -—Mzx. Justice Broadway. and 
Mr. Justice Zafar Ali. - 
SHUJA-UD -DIN ‘KHAN AND -OTHERS— 
PLAINTIFFS—ÁPPELLANTS ^ a3 
versus” . £07 
SHER MUHAMMAD KHAN AND OTHERS 
—DEFENDAN7S— RESPONDENTS. 
Adverse possession—-Morigage—Sale -of equity ` 
of redemption ‘to. mortgagee, after sale io Stranger, 
Mortgagee, whether can. set up adverse possession. 
` tain property sold it to the plaintiffs. He subse 
. quently purported to sell the same equity of re- 
demption to the defendant who was an assignee of 
-one-third of the mo i ip rights in the’ property, 
On the strength of urchase of the equity of 
- redemption the defendant fredeemed the remain. 
ing two-thirds of the mortgage. -In answet to 
# suit by the plaintiffs to redeem the property 
the defendant set up his adverse possession from 
the:date of the sale of the equity of redemption: 
in his favour 
Held, (x) that thesaleof thee app dts redemption: 
in favour of the defendant which had ady been 
;sold to the plaintiffs was a mere nullity and 
[oed to conte any title on the defendant; 
76 
i thatthe defendant's ession as co-mort. 
'gagee could not, as the result of the alleged sale of | 
‘the -equity of redemption in his favour, become 
: A to the plaintifís; [p 4 476, col. 1.] 5 
(3) that the redemption by the defendant ‘of ` 
the shares of the other mortgagees was in his 
` character of co-mortgagee and did not effect the. 
character of his possession which was that. of a 
mortgagee. 


Mohan Lal v. Bhagu Shah, x4 Ind, Cas. 513 3 ` 


` '252 P. W. R. 1912, Jiwa Khanv. Lakhmi Chand, : 
“11 Ind. Cas. 429 ; 146 P. W.R, 191143 232 P. L. R. 
X911 and A riyaputhira Padayachi. v. Muthu- 
_ Rumarasawmy Padayáchi, 15 Ind. Cas. 343 ; 37 M. 
423; 12 M. L,. T. 4253 23 M. L. J. 339; (1922) ML W. 
GN: 854, relied on. 
: Lala Kanhoo Lal v. Musamimat ANM Bibi, . 
p, C, W. N. 601,4 Putappa v. Tummaji, p . 3764 
7 Ind. Dec. (x. $1,579 ae Khas v. Gajah 
| Chaube, 25 Ind 600; O. C. 294 Ram 
<. Narayan Rai v. Ram Dent. ai, 63 Ind. Cas. 282; 
56: P, kaa = Jo 680,. Nang Pat, 129; (1923) ALR 
Pat) 98,.distinguiah 
te Second appeal írom.a decree of the. 
“District Judge, Jullundur, ' dated. the 'gth 
' April 1919, reversing that of the Subordinate | 
. Judge, Second Class, Jullundur, dated’ the 
,U5th March 1918. ` 
Pandit Sheo ` Narain, -R. B., fot: the . 
Appellants... - 
Bakshi Tek Chand, tor. the Resporidents, * 
JUDGMENT. —This second’ appéal ‘arises 
out of -.a »Zedemption ‘suit which was 
' decreed by the Trial Court- but” dis: 


The owner of the equity of redemption in cer. the suit was barred by time. 


d not - 


"respectively. Upon . 


missed by the - lowet SALE Court on 
"the finding: that as against the plaintiffs, 
who ate the sons and heirs of. the 


. purchaser of the equity of tédemption, 


the defendant Sher Muhammad, who was 
the  ássignee of the rights of the original 


"mortgagees and had himself purchased the 
‘equity of redemption from the mortgagor 


subsequent to the sale in favour of the 
plaintiffs father, had been in adverse 
possession fot over I2 years, f. e., from the 
date of the sale to him, and'that, therefore, 
The facts 
are briefly as below:— i 

Under the registered deed dated the 4th 
February 1887 Jia Khan and Fazal Muham- ` 
mad were the mortgagees oftheland with, 
possession in the following shares. 

Jia-Khan.cccvveesbrec ires rh 

Fazal Muhammad ............ i 

It is stated in the-deed that the So iis 
money was teceived by the mortgagor 
through Sher Muhammad, defendant No:3, 
Jia Khan died leaving two sons by one wife 
and two by another who naturally succeeded 
to his rightsin equal shares. By the deed, 
dated the 28th July 1895, two of them, 4. e., 
‘Sheikh Umar and. Muhammad "Amin, 
assigned their tights for value to Sher 
Muhammad, defendant,.who thus became : 

mortgagee of jrd share in the land. 
Before this assignment to him, .s.e., 
on the 7th April 1894, Ahmad Ali, the 
owner and mortgagor, had by a 
registered-deed sold the equity of tadi. 
tion to Khalifa Fateh Din Khan,- father 
of the plaintiffs, but no mutation of names 
followed on this.sale. On the roth July ' 
‘1898 Ahmad Ali sold the equity of Iedemp- 
tion afresh to Sher. Muhammad and 
‘the latter obtained mutation of names. 
Subsequently to this, t.e., on the 24th May 
1903 and 29th July 1912, Sher Muhammad 


. Yedeemed ‘the shares of Fazal Muhammad 


"and the remaining two sons of Jia Khan 
these - facts the 
lower Appellate Court built the theory 
that Sher Muhammad's possession be- 
came | adverse to the original purchaser. 
of the. equity. of ‘tedemption from the date 
‘of the sale in lis favour and the mutation _ 
.of namesin accordance therewith. The learned | 
Counsel fot the plaintiff-appellants: contends 
that this view of the learned: District Judge 
was etroneous bécatise thé second: Sale of-the 


^4 
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equity of redemption to, Sher. Muhammad 


„was a nullity and could confer no title and 


that his possession could not have become 


. advetse as he was alteady in possession i 


as a mortgagee. The leatned Counsel for 
Sher Muhammad, respondent, tedlising 
the weight of ‘thie authority on which 


- this general proposition is based ‘does 


not contest it and admits that Sher Mu- 
hammad s possession could not be - adverse 


in respect of the jrd share that had been 
_ transferred to him before the first sale of 


the equity of tedemption, but contends 
that his possessión with regard to thé re- 
‘maining rds was adverse {fom the date. 
of the sale because an adverse, title was set 
up by Sher Muhammad and was given 
effect to in the Revenue Records. This con- 


(T duriora vehe tus n 


RA ee ew 


py for the MT ino upon - 


ri Mohan Lal v. Bhagu Shah '(1) 
2 Jiwa Khan v. Lakhmi Chand (2) 
and 3 Ariyapulhira Padáyüchi v. Muthu- 
kumarasawmy Padayachi (3) and has 
(distinguished Ram Narayana Rai’ vw: Ram 
Deni Rai (4). 


No. risa judgment of the Punjab Chief. 


. Court by Mr. Justice Rattigan who- held 


that the sale of the equity of redemption 
which had been ‘previously sold did ‘not 
amount to adverse possession because the 
vendor had no "rights left to him which 
he could sell subsequently and, therefore, 
the subsequent sale was a meré nullity in 
law. 

"No. 2 is a judgment, of a Division Bench 
of the Punjab Chief Court in which it was 
held that, where a mortgagee has once got 
possession of the mortgaged property as 
mortgagee he cannot alter the nature 
of his possession by a mete assertion or by a 


‚wrongful decree òr by getting himself Te- 


corded in the register of mutations, not can 


. the original character of ‘the’ possession as 


Mortgages: be changed by "Her assertion 


m 14 Ind. Cas. 513; 252 P, wW. R.1912. . 
(2) 11 pron Cas. 429 ; 146 P. W. R. 19115 232 
T. L. R.I 


*( Ber ‘Gas, 343 97M. 423 p12 M.I. LT. 4251. 


23M. IL. 3391 (1912) M.W 54 
vu “63 hs Cas. 282; 6 P. L. J. 680; uci Pat. 


( 
qaot (1923) A, L R, (Pat) 98. 


of an absolute AE T of the property, 
unless the “alleged purchase is valid and 
binding. ' 

In No. 3 it was held that a mottgagee 
in possession as such cannot by "merely 
assetting possession as owner under an in- 
valid “sale convert. his possession into ád- 
verse possession so às to prescribe fot a 
title under the Limitation Act. . 

‘According to these" authorities, the plea 
of edverse possession’ advanced by Sher 
Muhammad. was futile and i Lalla Kiünhoo 
Lal v. Musammat Manki Bibi (5). was 
distinguished in Mohan Lal v. Bhagu Shah 
(I) and 2° Pulappa v. Timmaji (6) à: 
3H ubdar Khan y. Gajadhar Chaube{7) cited 
by his Counsel are notto the point and can 
be ofno avail to’ him. 

- As Tegatds the Specific plea that Sher 
Muhammad’s possession was adverse with 
regard to the $rd share of Fazal Muhammad’ 
and rd shate-of the two out of' the four 
sons of Jia Khan, it is sufficient to state’ 
that the: mottgage was an indivisible trans- 
action according to its ternis and, therefore, 
any one óf the co- mottgageés codd. not 


- obtain adverse possession of a ‘patticular 


share init by lapse of time. The mottgagots 
could only redeem the whole of the mott- 
gage by payment of the whole of the mort- 
gage-money ifrespective of the 'shates of the 
co-mortgagee ?níer'se. ‘Khe money contri- 
buted by each mortgagee was not stated 
in. the mottgage-deed. Further, a8 Sher 
“Muhammad took the place of each &o-thort- 
gagee whom he paid ofthe did so as có-riott- 


: gagee and thus his possession in his place 


was that of a mottgagee only and not in 
any other capácity. "Therefore, thé "plea 
fails and. we hold that Sher Muhanimád s 
possession was not adverse to the. real pur- 
Chaser of the equity c of Tedemption. ` 

- Accordingly, we accept’ the ‘appeal’ and 
set. aside.the order. of the lower Appellate ` 
Court and remand the case for décision of 
the Yemaining points in. dispute which 
were not disposed of by it. Stamps on the 
memotandum of appeal will be ‘refunded 
and other costs in this Court of the plaintiffs- 


appellants will be paid by Sher Muhammad, 


réspondent. 
Z.X. 
(5) 6 C. W. N. Gor. 
(6) 14 B. 176; 7 Ind. Dec. (N. 8.) 576. 
9 25 Ind. Cas. “600 a 0. C. as 


Appeal accepted.. 
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BIDHI CHAND v. KACHHU MAL, 
ALLAHABAD HIGH COURT. 
SECOND Civit, APPEAL No. 267 OF 1924. 
March 29, 1923. < 
7 Present: —Mr. -Justice Lindsay‘ and ~ 
. Mr. Justice Daniels, 
Choudhry BIDHI CHAND— . 
PLAINTIFF—ÀPPELLANT E 
n versus 3 
KÁCHRHU MAL AND ANGI DANG.” 
ANTS—REÉSPONDENTS. 

Contract Act (IX of 1872), s. 3o—Wagering 
contract— Collateral contract, whether enforceable. 

Section 30 of the Contract Act does not 
prevent g person who is employed as agent 
inconnection with wagering contracts from re- 
covering sums due to him by his principal. 

Shibho Mal v. Lachman Das, 23 A. 165; X. W. 
N. (190r) 33 and Jagat Narain w. Sri Rishen 
Das, 8 Ind. Cas, 783: 33 A. 219; 7 A. L.-J. 1146, 
followed. 


Second appeal against a decree of the 
District Judge, Aligarh, dated the 3rd 
December 1921. 

Messts. Gulzari Lal and G. Agarwata, 
for the Appellant. 

Dr. S. N. Sen, for the Respondents, 

i 

JUDGMENT.—This appeal “arises out of 
acclaim brought by the plaintiff Bidhi 
Chand for certain sums paid by him 
for brokerage and commission in. connection 
with certain forward contracts for the sale 
of cotton seeds, etc,. which he entered into 
as commission agent on behalf ofthe defend- 
ants. His case was that the defendants 
were to deliver the goods to him for sale to 
third parties on forward"dates; that the de- 
fendants failed to supply the goods, and that 
he had to compensate the buyers for the 
. loss; ‘The suit has been dismissed by both 
fhe Courts below on the ground that the 
cóntfacts were wagering contracts which 
ate illegal under section 30 of the Indian 
Contract Act. It is not disputed that the 
contracts. wefe wagering contracts. The 
plaintiff appeals on the ground that section 


3o does not prevent a person who is employed: 


s agent in connection with wagering con- 
Ar from fecovefing sums due to him 
by his principal In support of this plea 
the rulings in Shibho Malv. Lachman Das 
(1) and Jagat Narain v. Sri Kishen Das. (2) 


Gj 23 A. 165: A. W.N. (1902) 33. 
' (2) 8 Ind, Cas. 783; 33 A. 219) 7 ALL. J. 1146)! 
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have been cited. It is not disputed on 
- behalf of the respondents that these rulings 
support the plea of the appellant and that 
- the lawisas laid downin those rulings. The 


" respondents contend, however, that there is 


a finding of fact ‘of the lower Appellate 
Court in their favour that the plaintiff has 
failed to prove that he sold the goods on 


. the defendants’ account but that, in the opi- 


nion of the Court below, he sold them on his 
own account. Wè are of opinioi that this 
cannot be treated as a finding of fact fatal 


-to the appeal for the short and simple reason 


that no isstte on this point was ever framed 
and no such case was set up by the defend- 
ants when the case went to trial. No doubt, 
the defendants in their original written 
statement denied that the plaintiff ever 
acted as commission agent for them 
and denied that any ‘of the trans- 
actions relied on wete entered into by the 
plaintiff on their behalf, This position was, 
however, materially modified by statements 
made by the Pleaders of the parties under 
O. X,r.r, of the Code of Civil Procedure, 
at the time of settlement of issues. In 
those statements it was admitted by both 
parties that there were two transactions, 
which are the transactions in suit, which 
were entered into by the plaintiff on ac- 
count of the defendants. One of them was 
for 1300 bags and there was a dispute as 
to the amount of the other, tHe plaintiff 
alleging that it was for 1300 bags and the 
defendant that it was for 600 bags only. 
This is clearly set out in the judgment 
of the learned Subordinate Judge who says 
that it is admitted by both parties that 
there were only two contracts, one in Katik 
Sambat 1974 and the other in Oghan Sambat 
1974 as to the amount of which there was a 
dispute. '"Theissues framed by the leatned 
Subordinate Judge were three in numbet. 
First, whether the contracts were of a 
wagering nature. Second, whether the first 
of the two contracts, was barred by time, 
and, third, whether ‘the second contract 
was for 1300 bags or for 600 bags. 

No issue was raised at all as tothe position 
of the plaintiff as agent for the defendants, 
The learned District -. ‘Judge states in 
his :judgment that he ‘had received very 
little assistance fromthe’ Bar in deciding 
the appeal and he eyidéntly ‘found,’ Somq 
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difficulty in appreciating the position of 
the parties. The sentence on which the 
tespondents rely would seem to be based 
on a misunderstanding, of a sentence of 
the Tsial Court, The learned Subordinate 
Judge had said that, because it was a wager- 
ing transaction.and no goods were to be 
delivered so the plaintift did not enter into 
contracts in the defendants’ name but on 
his own account, 4,e., in his own name. It 
< is clear on the admission of the parties that 
the plaintiff was not the principal in the dis- 
puted transactions but was acting as the 
agent of the defendants. ‘The re- 
sult is that, under the rulings already 
referred to, the decreeof -the Court 
below must be and it hereby is set aisde 
and the case remanded under O. XLI, r- 
23 to the lower Appellate Court for deci- 
sicn of the remaining issues. Costs here 
and heretofore willabidethe result, Costs 
in this Cout will include fees on the 
higher scale. 
Appeal allowed. 
"DM | Case remanded. 
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MADRAS HIGH COURT. 
ORIGINAL, SIDE APPEAL No. 62 1920. 
April 21, 1922. 
-Present:—Sir Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Coutts-Trotter. 
A. NATARAJA MUDALIAR— 
DEFENDANT No. 6—APPELLANT 
: Versus 
D. P. RAMASWAMI MUDALIAR AND 
4 OTHERS PLAINTIFES AND s 
6 DEFENDANIS—-RESPONDENTS. 
* Civil Procedure: Code (Act V of 1908), s. 66— 
` Auction-purchasekby Hindu manager decree-holdoy 
with family funds—Properties benami in name 
of third person—Sult by other members if 
barred. : 

Section 66 of the Code of Civil Procsdure.does 
not bat a suit by a member of a joint family for 
recovering property bought in Court-auction 
out of joint f y money inthe name of some 
third person bexami by the managing member 
who. was hi the  decree-holder. Such a 
purchase is not a purchase made “on behalf 
of” all the members of the family within the 
iieaning of section 66. iz : ` 


Batjuath Das vi Bishen Devt, 63-Ind. Cas. 676; 
19 A. I, J. 7873 3 U. P. Te R. (A) 147; 43 A. 711 
dissented from. 

Suraj Narain v. Ratan Lal, 40 Ind. Cas, 988 ; 
40 A. 159 ; 21 C. W. N, 1065; 20 O. C. 211; 2 
P. L. W. 160; 33 M. L. J. 180; 15 A. In J. 685; 
r9 Bom. L.R. 737; 22 M. T, T. 121; 26 C. L. J. 267; 
6 Ij. W. 509;' (1917) M. W. N. 4775 4 Ox Ia J. 762; 

4 I. A. 201 (P. C.), distinguished. 

Bodh Singh Doodhooria v. Ganesh Chunder Sen, ` 
I2 B, L.R. 317 (P. C.) 19 W. R..356;.3. Sar.. 
P.C,J 253, relied on. . er 

Appeal from the judgment of Mr. 
Justice Kumaraswami Sastri, dated the 


16th March 1920, passed in the exercise 


'of the Ordinary Original Civil Jurisdiction 


of this Court in Civil Suit No. 226 of 1918. 
Mr. A. Viswanaiha Aiyar, for the Ap- 
pellant. e 
.Messrs. S. Krüshnamachariay, P. R: 
Ramakrishna Aiyar, V. Chellamiah and N. 
Viswanatha, Atyas, for the Respondents. 


JUDGMENT. ` Ü 

Schwabe, C. J.—The first plaintiff's father 
having a decree against the owners of some 
house property in Madras, brought that 
property to sale in execution. Without 


, obtaining the leave of the Court to bid,. 


he bought it himself using for that purpose | 
the joint family money, and, in order to 
conceal this fraud on the Court, he bought 
it in the name of the 6th defendant. ‘This 
is the case of the plaintiffs and of some of 
the defendants. That has been found by 
the learned Judge, who saw the witnesses 
and examined the facts obviously with the 
greatest care, to be the truth and I can 
find no ground for ‘interfering with that 
finding of fact. 


The first plaintiff with hissons, the second. 
andthe third plaintiffs, joining as defendants 
the other members of the joint family 
has brought this suit for partition,and he- 
claims that part of the joint family prop- 
erty to be brought in and divided in the: 
partition consists of this house property 
standing in the name of the 6th defendant,’ 
and he brings in the 6th defendant to, 
have that case decided. The 6th defend- 
ant resists that claim setting up, firstly, 
as a fact, that the.plaintifs case is not 
true at all, that he never was a benamédar 
or nominee of the first plaintiff's father 
which, as I have pointed out, has not been 
accepted as the fact, and, secondly, he says 


that in law, although he is not entitled to 


' Wols73] 
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this property, itis not open to the plaintiffs 
in this case to recover it from him by 
reason of section 66 of the Code of Civil 
Procedure, 1908; and it is on the proper 
interpretation of that section, and that 
section only, that this case must turn. 

‘Before the passing of that section, there 
was in existence section 317 of the Code ot 
Civil Procedure of 1882. The terms of that 
' section were :;— 

'"No suit shall be maintained against 
the certified purchaser (which means the 
certified purchaser who has purchased 
the property at Court-auction) on the 
ground that the purchase was made on 
behalf of any other person, or on behalf 
of some one through whom such other 
person claims." 
<. There was very soon a conflict, of author- 
ities as to the meaning of that section 
and I think it may be stated that the 
Madras view, established first of all in 
Natesa Ayyar v. Venkatramayyan (1) and 


followed in Krishna Aiyan v. Raghavaiyam ` 


(2) dnd Minakshi Ammal v. Kalianaraina 
Rayer (3), was that thexe was nothing in 
that section to prevent a member of a 
joint family from recovering the property 
which hasbeen bought out of the jointfamily 
money in the name of some person benami 
at a Court-auction by the managing member 
of the family, he himself being the decree- 
holder. 
Allahabad,and the matter came before the 
Privy Council in Suraj Narain v. Ratan 
Lal (4; and in that case there is no doubt 
thatthe Privy Councilsupported the view 
contrary to the view taken in Madras, 
though it is worth observig that there 


seems to have been very little discussion, 


on thematter and the Madras cases do not 
seem’ to have been cited. If, however, 
the matter stood there, I should find great 
difficulty in distinguishing that case as was 


o 6 M. 155 ; 2 Ind. Dec. (N. $.) 373. 

. (2) 9 M. I. J. 298. 
t3) 20 M. 349; 7 M. L. J. 213; 7 Ind. Dec. (N. 8.) 
8 


(4) 40 Iud. Cas. 988; 40-A. 159; 21 C. W. N.- 
1065; 20 Q. C. 211; 2 P. L. W. 160; 33 M. L. J. 180; 

I$ A. Ll. J. 684; 19 Bom. I, R. 737; 22 M. Le. T. 

121; 26 C. Lr. J. 267; 6 I W. 509; (1917) M. Wi N. 
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A diferent view was taken in. 


done by the leatned Judge below; but that 
case was tried when the Civil Procedure 
Code of 1882 was in operation and itis a 
decision under section 317 of that Code. 
After that case, or rather after the first 
hearing of that case, section 66 of the Civil 
Procedure Code of 1908 was introduced 
and that altered the law very materially, 
because now the only prohibition is 
contained in these words :—~ 

“Mo suit shall be maintained against 
any person claiming title under a purchase 
certified by the Court in such manner as 
may be prescribed on the ground that the 
purchase was made on behalf of the plaint- 
iff or on behalf of some one through whom . 
the plaintiff claims." 

The obvious alteration is that now the 
penal provision is confined to purchases 
on behalf of a plaintiff or persons through 
whom he claims, whereas before it was 
wide enough, on one interpretation of it, 
to cover putchases on behalf of any other 
person. I should think that that alteration 
was made because, on what I may call the 
Allahabad interpretation, there might be 
an injustice, Forit would follow thatinfants, 
whose father using the infants’ property 
entered into such a transaction would be 
deprived, though perfectly innocent them- 
selves, of their family property, and that 
it would remain in the hands of a benami- 
dar. It was, therefore, desirable that the 
inability to enforce rights should be restrict- 
ed to the person who was guilty of the act 
which was looked upon as an illegal act. 
It is argued in this case that the purchase 
was made on behalf of the plaintiff and 
thatthe real meaning of that clause is that,. 
if a managing member makes a purchase 


. and for that purchase uses the money of 


the iamily, he is máking that purchase 
on behalf of all the members of the family. | 
Unless I were driven to an interpretation 
which would: have the results which, as I 
have already stated, in my view it was the 
desire to prevent, I should be very loath 
to come to such a conclusion ; but in my 
judgment it is quite unnecessary, because 
I do not think that a managing member 
buying property using family funda for 
that purpose can, be properly said, within ` 
the meaning of that section, to buy on be-. ' 
half of other membersfof the family, He 
ig-doing something wholly wrong. It cannot 


FP 
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bé right for him .£o take the family’ money 
and put’ it into property in such cir- 
ctimstances ‘that, if the man who lends his 
name chooses -to behave in the way 
that? this 6th defendant has béhaved, 
tlie family would’ be deprived of the prop- 
erty. I can see nó distinçtion between 
the case of. a. ‘co~patce net and the case 
of ‘a partner. Where partnership money is 
used for a benami transaction of that kind, 
‘it would follow, if the interpretation, suggest- 


ed of the section, is tight, that the inriocerit 


partner woüld loosé his propérty. In my, 


judgment, this i$ not the meaning of that | 


section. 

“Mie learned Judge also relies on the pró- 
viso to that section and there i is a great deal 
to be said in favour of his interpretation 


of the proviso, but i in fhe view that I have - 


expiessed 'óf the, section itself, it is un- 
necessatyto decide anything i in Tespect of the 

: proviso. I am aware that in coming to 
this conclusion Iain taking 4 different view 
to that taken in Baijnath Das v. Bishen 
Devi (5). It is enough to say that I do not 
agree with that decision or with the 
tedsoning oti which it is based. I think the 
Court in that case gave, niüch toó wide a 
Meaning to the words” in séction’ 66 (ry 
"fade on behalf of the plaintiff”. M 


"Therefore, di. my judgment this appeal: 


fails aid ‘mist be dismissed: with, costs. 
This is a proper ‘Case, for ‘two seis of ‘costs 
to; be allowd, onë ‘for | the _plaintifis and 
the other fòr the defendants Nos. 7 to 9:. 
‘The réason being that, the intetésts of some 
‘of ‘the infant défendants ‘might have been’ 
' qite, ‘different to the 'iuteTésts of the 
. plaiütiffs and on one, head: of the argent 
which has been áddresBed to üs Was different. 

Coutts ‘Trotter, J.—I am of the: same 
opinión. ` It was ‘established by the’ case of 
‘Bodh Singh’ Doodhooria NO Ganesh, Chunder 


Sen (6) that the” sections of the Code which 


weté designed tà punish d pérsan who puts 
_his pióperty itt the name of the - benamidar 
wete not to. bë applied to the case where 
oné; miêmbét of à joint family gets property 


in Mi üáme anid the Test of pou seek : 


gga. Cas. D T 1 dix 3 U. P. Ix 


A) 147; 43.4. 7 
.(6) x2 B. E. R.. pus P WARS 256i 3- Sat. P aC n 


253 (P. C.. 


"be 


 to'enforóe their Fights against that jopiy 


standing in his hame: The words of the 
Privy Council at page 330 wêre these :— 
“Theit Lordships think that they cantiot . 


taken to affect the rights of 
members of a joiit Hindu family, 
who by the operation of law, and not 


"by virtue of any private, agreemént. or 


understanding, are entitled to treat as part 


‘of their common propetty an acquisition, 


howsoever made, by amember of the family 
in his sole name, if madé by the use of the 


f family funds." 


It is obvious that under Hindu’ Law 
it is natural aid appropriate to regard 
members of a family as being in possession 
on béhalf of the family, so’ that possession 
would enure to the family as a whole rather 
than to him in the Character of benamidar 
or nominee which is quitè alien’ to the con- 
ception of the rélation of oné member of a 
Hindu family to another. -Further, their 
Lordships held in that case that the section 


of the old Code did not apply to 
a case, where the alleged  dbenamidar 
wes himself a member of the undivided 
family, ` 


The next case is where the" person put in 
as. bénamidar was not a tember of, the 
uiidivided family but a nominee chosen 
by thé héad of the family, and thie - “question 
atose whether the Code prohibited the mem- 
bers of thé undivided family not Concernéd 
iri the transaction from asserting théeit rights 
iri the property or whether they wêre pre- 
cluded fróm doing so by the section. In 
this Presidency, the cases, in my opinion, 
with one possible exception, Have shown à 
consistent coürse of decision. It began 
with the casé of Natesa Ayyar v. Venkat- 
rámayyan (x ) and Krishna Aiyan v. Ragha- 
vaiyan (2). There is a dicium, for it has been 
analysed by other Courtsand, in my opinion, ^ 
tightly pronounced to be nothing mole in, 
Rama Kurup v. Sridevi (7) which seems to 
go the other way. But, on the whole, 
the current of decisions in this Court has 
been uniform that the . proposition which 
the case in Bodh Singh Doodhooria v. Ganesh 
Chitndér Sen (6)1aid down where thé property 
stood in the name of a member of the family, 
was s equally applicable when. the. nominee. 


r 


iy) ié M 29054 Mi: De Je E 5' Jud, Decs (s. 5)... 
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was a stranger, provided that members ‘of 


the family were merely seeking to enforce’ 
their claim to what they alleged to -be’ the 


undivided family property or. the proceed- 
ings of the money belonging to the undivided 


family. It cannot be denied that there is: 


it the’ Allahabad Court’ a “direct decision 


the ‘other ` way, the case of Baijnath. Das” v. 
Bishen Devi (5) which has been feferred- to. 


by my. Lord. “The reasoning is not: difficult 
to follow. ‘The property i is “put in the name 
of the , benamidar. "both in' the Allahabad 
case and in the case before us, by the manag- 
ing member of the family, and it is said that 
that is the act, under the Hindu Law, of the 
whole family and, theréfore; the prohibition, 
which undoubtedly would extend to the 
managing member himself who carried out 
“the transaction, must equally apply to the 
whole of the family on whose behalf he 
acts or purports to act. The answer appears 
to me to be that whatever the rule may have 
been under the section of the old “Code, 
under the section of the present Code, section 
66) (x), that result does not follow. In my 
opinion, the plaintiff in’ this suit and 
in similar -suits “is ‘not seeking to 
enforce - rights against ‘the benamidar 
as-his' trustee, but he is following into the 
‘hands of the: benamidar whose position: as 
a trustee he ipso facio-r&puiates, a portion 
of the proceeds of what hè- alleges ‘and 
has: proved to. be the ancestral éstate in 


< , Which he hasa share and -of which -he 
‘and severance. 


is entitled. to partition 
of Eis own share. I am, therefore, of 
opinion that it cannot be said that 
the -purchase vat the sale: of this prop- 
erty- was 3 purchase ‘ made on behalf 
of the plaintiff. The- managing “member 
when he’ put‘in'a benamidar knew that he 
. was disobeying the Court, knew that- he 
` was putting a- benainidar in a position: to set 
up claims in derogation of the rights of his 
own family and of his co-parceners and, in 
such circumstances, it seems impossible to 
say that the purchase was made on behalf 
of this plaintiff within: the meaning - of 
section: 66. (1) of the’ Code? -+ -- 

There only temeins the difficulty WA, 
by a stfay sentence in. Suraj- Narain v. 
Ratan Lal (4). It is suggested by my bro- 
ther-KumataswamiSastti, J., thatit may be 
that the items of the property in- question 


may have been-in the Same Category as the- - ~~ 


gI 


* auction. 


other iubes timely, gifts iade to tbe 
son-in-law not. as a benefaction to be held 
for the donor but as an advancement in 
life by way of gift. However, that does 
not appear from:the, report and I think the 
simplest method of dealing with that*is to 
say, as my Lord has siad, that thé Allaha- 
bad case is: dealing with a situation govern- 
ed by the words of the old Code and that 
differentiation in wording effected by the 
new Code is sufficient to distinguish the 
observation of their Lordships in that case 
atid not to make it not applicable" to” the. 
Present case. ' 

With regard to. the two other points 
that were-atgued as to the complicity of 
the first plaintiff to the transactiofr itself, 
the material’ put forward in support of 
that, to my mind, is quite unsubstantial.. 
It amoimts to no more than that he recorded : 
the transaction in the family account*books 
and it does not in the least follow that’ He © 
appreciated ‘exactly, what was ‘done, much 
less that he took an: active and consenting . 
part in it. 

"Finally, it was argued. that not only 
was the first plaintiff, coinpletely aware of 


what was done but that in truth the 6th 


defendant was not a-benamidar at ‘all and 
he was never intended to be, but tie was 
the real purchaser and.had an independent 
right to the properties put up at Court 
With regard to that; the- leárned 
Judge, who héard all the witnesses and. dis- 
cussed and” weighed their eviderice ` wéty 
catefully, has come to the conclusion with 
which. I entirety agteé, "that there is no 


.evidence woith the: name to support the 


suggestion that the 6th defendant had ‘an 

independent right .over these propérties. 
I agree that the appeal fails and' that it 

must be dismissed. ‘with costs. di 

Y. NL V. Appeal dismissed. 
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. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 
2151 OF 1920. 

: November r4, 1922. 
. Present:-—Justice Sit Asutosh Mookerjee, 
"Ez, and’ Mr. Justice Rankin. 
BEHARI , LAL BISWAS— 
PLAINTIFF—APPELLANT 
versus 
NASIMANNESSA BIBI—DEFENDANT— 
RESPONDENT. , 
Landlord and temani— Tender of veni— Amount 
not including interest on arrears— Tender, refusal 


'of— Tender and appropriation —Bengal Tenancy 


Act (V IIT of 1885), $. 55, effect.of—Putnt Regu- 
lation (VIII of 1819), s. 8 (2)—Proceedings 
for realization of avrears of vent, nature of —Ser- 
vice of notice on defaulter. i 

A landlord is not bound to accept the princi- 
pal amount of rent when the interest due'thereon 
is not tendered in full. As the principal and 
‘interest constitute one indivisible and entire 
claim, the landlord is entitled to refuse a tender 
by which what is due as rent is transmitted but 
what is temitted as the entire amount due on 
account of interest on rent, cesses and interest 
legally due. 
[p. 487, cols. 1 & 2.] 

A creditor is not bound to accept less than his 
whole debt, and there can be no valid tender of 
a part of an entire and -indivisible debt. But, 
though atender ofasmalleramount than that of 
which an indivisible.and entire claim consists will 


| be invalid as a tender there is nothing to prevent 


* 


the creditor from accepting the amount tender- 
ed in part payment, and his doing so will not 


"preclude him from afterwards claiming the resi- 


due of his account, always provided that the 
debtor did not make it a condition of his tender 
that it be accepted in discharge of the whole. 
[p. 486, col. 2.] : 


The cause of action where principal and interest 
thereon are both due, is only one, so that if the 
creditor sued to recover only the interest he could 
not sue to recover the principal and Subsequent 
interest in a second suit. (p. 487, col. 2.] 

A tender must be unconditional, or, at all events, 


free from any condition to which the creditor may. 


rightfully object. [p. 487, col. 2.] 

Section 55 of the Bengal Tenancy Act was not 
intended to abrogate the ordinary rule that a 
creditor cannot be compelled to accept any sum 
in part satisfaction of his dues. Section 55 re- 
fers not to the right of a debtor to make a part- 
payment, but to the appropriation of a payment 
when accepted by the landlord ; in other words, 
section 55 treats, not of tender but ot appropria- 
tion. [p. 488, col. z.] : a 

Proceedings under the Putni Regulation, taken 
for the realisation of arrears of putni rent, are 
not taken against persons at all, but against the 
tenure; and the Zemindar is quite right in setting 
out in his petition and notices the name of the 
putni and the name of the peinidey as recorde 
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ed in his books. The Regulation does not con- 
template service of notice upon the defaulters 
personally. The proceeding is thus throughout 
against the tenure, and the mere fact that in the 
application tothe Collector, the Zemindarmentions 


' the names of one or two of the parties in possession, 


though not registered in his books, and omits to 
mention the names of others, does not in any way 
vitiate the sale or -render the proceedings invalid. 
[p. 489, col. x.] : : 

It is incumbent on persons who acquire an in- 
terest in a puint tenure by succession to get them- 
selves registered in the books of the landlord. 
If they fail to take the necessary steps and at the 
same time make default in the payment of.rent, 
they cannot very well be heard to assail the le-- 
gality of a sale under the Putni Regulation on 
the ground that their names were not mentioned 
in the application to the Collector. [p. 489, col. 2.] 

Appeal against a decree of the District 
„Judge, Nadia, dated the 20th July 1920, 
affürming that of the Munsif, First Court, 
at  Krishnagar, dated the 13th - June 
I919. E i 


Babu Tarakeswar Pal Choudhury (with 
him Babus Atul Chandra Gupta and Nirmal 
Chandra Chatterjee), for the Appellant.— 
Te plaintiff is the appellant. The appeal 
arises out of a suit to set aside a putini 
sale on the ground that the arrears were. 
not due. The plaintif was the owner. 
of a subordinate tenute under the putiidar, 
named Majidunnessa. In 1909 the puint’ 
was sold to the present defendant. Tt appears. 

~ that the dar-puntidaris trying his best to 
pay the rents. In 1321 again the putni 
"was put up for sale. The plaintiff paid ' 
the rent by depositing it under section 
62 of the Putni Regulation. "The puini 
was ultimately sold in i916. The present 
suit was brought on the 27th of May r9rO., 
Both the Courts below have dismissed the 
suit on the ground that the amount of tender 
and deposit was insufficient. There were 
the puint rent, interest and cesses. We 
sent them by separate money orders through 
the Post Office. 'The Courts below held, 
that the interests were insufficient. The 
interest was at the rate of r2 per cent. The 
Court held that undet section 67, Bengal 
Tenancy Act, I ought to have paid interest ` 
at the rate of 124 per cent. In the Rabu-. 
liyat the provision was that the interest was 
to be paid in accordance with law at the 
end of each month. I submitif I am to 
pay interest according to law then I am en-. 
titled to pay interest at the end ef each quax-- 


| 2p M. L. 


"£756 


. fot a declaration 
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ter. I submit the sale wasillegal. The 
tender ‘of rent and interest thereon was . 
quite sufficient. The insufficiency of the 
cesses does not affect the sale. My next 
point is that the-Court-fee paid on 
the plaint was Rs. 10. The suit was 
1 that the sale was. 
illegal. -The Court below ‘held that it 
ought to be treated as a suit for setting 
aside sale. We are ready to pay ad valorem 
‘Court-fees. As regards the insufficiency of 
the cess see section 47’ of the Cess Act; 
Gujraj Sahai v. Secretary of State for India 
in Council (1). In that case it has been 
held that a putni cannot be sold for atrears 
' of cesses. 
not satisfy the definition ' of rent. See 
section 3 (5), Bengal Tenancy Act; Jotindra 
Mohun Tagore v. Jarao Kumari (2). Y sent 
two postal money orders on the rst -Kartic 
1322 (I) for Rs. 600 as rent of the putni 
from Baisakh t» Aswin and (2) for Rs.47-0-9. 
See Dixon v. Clark (3); James v. Vane 
(4). Foa on Landlord and Tenant (5th Edi- 
tion) 547. The first deposit was made on 4th 


' Agrahayan 1322 and the second in Baisakh. 


These deposits were made in respect of the 
money’ orders which were refused. See 
: Jofindva Mohün Tagore v. Jarao Kumari (2), 
"Bhagabati Debya v. Basanta Kumari Debi 
(5). section r4, Regulation VIII of: r8rg. 
"Ihe Regulation does not mention interest. 
See Golam Sattar v. Prodyat Kumar Tagore 
(6), Narendra Kumar Ghose v. Gora Chand 
Poddar (7) Manahar Mukherjee v. Khetra 
Nath Sabut (8). 


Babu Ramchandra Majumdar (with him 
Babu Bijan Kumar Mukerjee), fot the Re- 
spondent-—So far as the second money order 
goes the landlord is not bound to accept 
it. The amount of cess paid was less than 


(1) 17 C. 414 ; 8 Ind. Dec. (x. 8.) 815. f 
(2) 33 C. 140; 3 C. L. J. 7; 10°C. W. N. 201 : 
T.8 733 1. A. 30 (P. C.) : 

(3) (1847) 5 €. B. 565; 75 R. R: 747 ; 5 D.'& 
L. 155; 16 L: J.C. P.237; 136 E. R. 919. ` 

(4) (1860) 2 El. & El, 883; 119 R. R. 988; 
29 L. J. Q. B. 169; 6 Jur. (N.S.) 731 ; 2 In Te (N. 5.) 
281; SW. R. 446; 121 E. R. 330 « 

(5) x C. W. N: xra j 5 C. L. J. 69. 

E 51 Ind Cas. 933; 29 C. L. J. 481. 

(7) 33 C. 683 ; 3 C. L. J. 391. E 
(8) 19 Ind. Cas. 025; 17 C. W. N, 820; 138C. 1, J. . 
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. Tent. 


"40 X. A. 223 | 19 C. L. J. 9$ 
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what was  düe. The tender must be of 
such a chatacter as to enable the person to 
whom it is made, toappropriate it for the 
purpose. -As regardsintetest, admittedly it 
was due on that date according to the terms 
of-the Rabuliyat. The-question is whether 
it was proper tender. I submit it was 
not. See Durga. Prasad Singh v. Rajendra 
Narain Bagchi (9). At the close of the year 
they sent. another money order. Refers ` 
to section 8, Regulation VIII of 1819. I 

submit, therefore, no question of law would 

arise. ‘Refers to Assanulla Khan v. 

Tirthabashini (10). As to the next point 
as tothe validity of tender I submit there 

was no valid tender at all. . 

[Mookerjee, J.—-How does ‘section 55 
of the' ‘Bengal Tenancy Act modify the 
ordinary law?] 

Of course' the landlord is.not bound to 
accept the tent in acquittance of the entire - 
He is bound to accept part pay- 
ment.’ In the present case thete "was no 
part payment at all. - 

. [Mookerjee, J.—-Is the landlord bound, to 
accept rent only excluding interest 
thereon to be taken thereafter?] - 

I submit no. Rent includes interest. 
The landlord is bound to accept payment 
in part. Section 55 applies only. where: 


‘he’ accepts payment. : 


[IMookerjee, | J.—But is: he bound ' to 


-accept?] 


No. Section 55 does notentitle the tenant 
to make a part payment. Leaving aside 
the question of. cesses, I submit there 
being no valid tender, the sale cannot be 
set aside. As regards rate of interest sec- 
tion 67 of the Bengal Tenancy Act does not 
apply inasmuch as there ate monthly kisis 
in the present case. Here the conttact was 
before the passing of ‘the Bengal Tenancy 
Act. See Hemanta Kumari Debi v. Jagadindra 


- Nath Roy (x1); -> 


[Mookerjee, J.—If you exclude section 
67 how can you claim interest?] , 
The lease provides for payment of interest 


` according to law. The Legislature intended 


that in such cases the interest should be 


(9) 21 Ind. Cas. 750]. 41 C. 493 at p. 518] 

18 C. W. N, 66; 

(1914) M. W. N. x 5 15 M. L. T. 685 26 M. L. J. 25; 

16 Bim, L. R. 42 (P. C.). . 
(10).22 C. 680 j 71 Ind. Dec. (N. 8.) 453. 

A GQ 22 C.214 at p. 22x 521 I. A. 131, 6 

Sar. P, C. J. 4731 11 Ind. Dec. (N. 8.) 144 (P. C) - 
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My next ee is 


in the pace be 
under section 42 a the Gace Relief, Act. 
The learned Judge also comes to a cleat 
finding on the point. z^ 


Babu Tarakeshwar Pal Choudhury in - 


reply.—It is not a plain: suitfor a declaratory 
decree. The plaint is headed as a suit 
for setting aside a sale under section 14 
of Regulation -VIII of iIo. The plaint, 
no doubt, was inattistically ` drawn up. 
In substance the suit was teally one -for 
setting aside a sale. The Courtfee wes, 
no doubt, insufficient. As fegards payment 
under section 55 I submit the landlord 
is bound to receive it. Refers to section 56, 
Bengal Tenancy Act. As regards payment 
ot interest according to law there was 
no law for the time being in force. See 
Ahsanulla ` Khan Bahadur v. Hancharan 
Mozumdar (12). 


JUDGMENT. — The subject-matter of 
this litigation is'a putni taluk created on 
the 31st December 1844 by Mahàárja Srish 
Chandra Deb of Nadia in favour of Kali- 
gatee Mooke jee. "Theinterest of the Zemin- 
daris now held by Nasimannessa Bibi, the 
defendant in this suit, while- the intetest 
“of the putnidar: thas, by. devolution, vested 

án Majidennessa J Bibi. The plaintiff Behari 
Il Biswas isa dar- ~putnidar who obtained 
possession of the putni in 1909, under 
the provisions of section i3 of the Putni 
Regulation, on payment | of the dues of the 
then Zemindar, and he has since then been 
in occupation in order to tecover the amount 
edvanced by him. On ‘the 15th May 
i916 the juini taluk was brought to . sale 
by the. Zemindar for realisation of arrears 
due and was ‘purchased by | the Zemi ndar 
herself. On the 27th May 1916, the plaintiff 
instituted’ the present suit for declaration 
.£hat the sale was null. and void, inasmuch 
. cs no atfeats were due at that time. The 
-Court of first” instance dismissed the suit 


on the: ground” that rent was in‘arteats,. 


and that decision has been affirmed by the 
District Judge. on appeal. ‘On the present 
‘appeal, ‘the plaintif ‘has’ mee: that there 


(12).20 C. 86; aa 191; QU Re c. J. 
16 Ind. ‘Dee, (s. $.) 58 We f 
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had been a valid tender of the sums due, `, 
which-had been improperly refused by the 
landlord. The facts material for. the deter- 
mination of the question of law thus raised 
ate really not in controversy and may be 
briefly tecited at this stage. 

On the 18th October 1915, the plaintiff 
sent.to the defendant a sum of Rs. 647-0-9 ` 
through the Post Office, by what is. known 
as tent-money order. ‘As under fhe rules 
of the Postal Department the maximum 
amount "which can be remitted by a single 
money ofderis Rs..600, the amount mention- 
ed was included in two money otders.one ‘for 
Rs. €00, the otherfor Rs. 47-0-9. The money 


. order for Rs. 600 stated that the amount - 


was remitted as rent due on.the putni for 
the six.months from Baisakh to Aswin 
1322. ‘The money order for Rs. 47-0-9 
stated that Rs. 10-8-0 was interest on tent 
in arreras, Rs. 35-13-9 was toad and public 
works cesses, and annes II was interest 
due ` on cesses. .The money orders were , 
tendered to ‘the defendant .by. the -Postal 
peon and were refused. On the 22nd Novem- 
ber 1915, the plaintiff deposited the, . 
amount in Court under section 61 of the 
Bengal ‘Tenancy Act. On the 6th April 
1016, the plaintiff sent to the defendant ‘ 
Rs.,654-2-0-by rent-money ‘order. There were 
two money. ordets as on the previous occa- 
sion, namely, one .for Rs. 600 and the 
other for Rs. 54-2-0. The money order for 
"Rs. 600 stated that the amount remitted was 
Tent due for the six months from Kartic 
to Chait 1322. ‘The money order for 
Rs. 54-2-0 stated that Rs. 17-4-3 was interest 
in rent in arrears, Rs. 35-13-9 was toad and 


“public works cesses, and annas 6 was interest 


on cesses. The money orders were taken ' 
to. the: defendant -by the Postal peon but 
were Iefüsed. On the 18th Aptil 1916, 
the plaintiff deposited the sum in Court 
under section 61 of the Bengal Tenancy 
Act. The question in controversy is, whe- 
ther there wes a velid tender on either of 
both of the occasions mentioned. "The 
defendant urges, ‘that what” was- tendered 
on each occasion.was really less than the 
amount actually. due and did not constitute 
a valid tender. 

The putni lease fixed the annual Tent at . 
Rs. 1,200, payable in twelve monthly instal- 4 
ments, namely, ‘Rs. 50 in Baisakh; Rs. 50 in 
Jaistha, Rs. 50 in Assar, Rs. 100ià Saravan 
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‘Rs: 250 in Bhadra; Rs: 100in'Aswin, Rs. 100° 


in Kartic, Rs. 100 in Aghiayan, Rs. 200 
in Pous, Rs. 100 in Magh, Rs. 60 in Falgun 
and Rs. 40 in Chaitra. ‘The lease contained a 
covenant that on default of payment of 
the instalments, the lessee would pay inter- 
est according to law. It was further pros 


vided that on default, the rights dnd interests . 


of the lessee would be sold undér Regulation 
VIII of 1819in order that the arrears of rent 
with interest might be realised. “It is‘ plain 
from the terms of the lease that Rs. 600 
‘was the aggregate amount of rent in artears 
for the first half of the year endingin Aswin 
and another sum of Rs. 600 the aggregate 
amount of rent in arrears for the second 
half of the yeat ending in Chait. Conse- 
quently, when on the 18th October 1915, 
the plaintiff sent to" the defendant the sum 
of Rs. 647-0-9 by rent-money order the rent 
in arrears was Rs. 600 as correctly stated 
in the first money order, the question in cón- 
iróversy is, whether Rs. 10- -B-0 was the 
_ amount of interest due on tent in atrears; ' 
Rs. 35-13-9 the amount due dn account of 
cesses, and annas eleven the amount due 
as interest on cesses in arrears. The Courts 
below have answered this question against 
the pleintiff. The three items Tequire separate 
examination: 

The putni lease, asalteady stated, provided 
that in the event of default in the.payment 


of rent according to the prescribed instal 


ments, the lessee would; pay interest 
accotding to law. This clearly tefers to the 
law that might prevail at the time when 
the default should be made and the liability 
to pay interest might acctue. Regulation. 
XV of 1793, which was repealed by Act VIII 
of 1868, fixed the maximum rate of interest 
on money due attwelve percent. perannum 
subject to the reservation that interest 
would be decréed at a lower rate if so stipu- 
lated between the  perties. The Regula- 
. tion further provided that the amountdecreéd 


as interest would not exceed the principal. 


sum, and that compound interest would nót 
be allowed onintermediate adjustments: of 
accounts. These provisions were reproduced 
in Regulation XXXIV of 1803 which was 
Iepealed by Act XV of 1874. Regulation 
VIII of 1805, which was repealed Dy Act 
XIX oi 1873, and Regulation XIV of 1805 
which was tepealed by Act XII of 1876, 
‘Contained similar. provisions, and -their 


|évet' when the 


‘not from the 
but from the last day of. the quate 


_ CASES: 485 


application was éxtendéd by Regulation 
XVIL of 1806 which was repealed by Aet 
IV of 1882, These were followed by Act 
XXXIT of 1839 .which _ authorised the 
Courts to allow interest, in certairi speci- 
fied’ cases; at a rate rot exceeding*the 
current Tate of interest. Next came: Act’ 
XXVIII of 1855 which’ tepéaled : the. Usury: 
Laws. Under section 21 of Áct X of 1859 
(Bérgal Rent Act), interest was made, pay- 


able on arrears of rent at 12 per ‘cent. pet, 
annum from the date of each: instalment, . 


to a similar éffect was the provision in sec- 
tiom 21 of Act VIII of 1869 B; C. and this 
was reproduced in section 67 of the’ Bengal 
Tenancy Act, 1884: The law waa altered, 

however, by Act'I-of 1907 (B: Cy and. 
Act I of rgo8 (E. B. & A. C) and 
interest was ‘made payable on 
of tent at twelve-and-a-lialf per centum per 
annum; Section 67 this modified stands 
as: folldws: ` 


: SA arrear of feat sal Bear! simple : 
interest at the rate’ of" twelve-and-a-half : 


per centuii për annüm fron! the- expiration 
of that: quarter of the agricultural year 
in which’ the-instalment falls due, to the 
date of payment or of the institution of 
the suit; whichever date is earlier.” -This 


hasto bé read with section 53 which provides ' 


that " subject to’ agreement or established 
usage, a money rent payable by a tenant 
shall be paid in four equal instalmezits, falling 
due oii the last day of each: quarter of thé 
agricultural year. The introductory words 
of the section indicate that there may be an 
agreement in modification of the provision 
for four instalments; Manahar Mukherjee 
v. Khetra Nath Sabut'(8). Thé dgreement 
for payment of rent in monthly instalments 
im the’ case: before us, would; consequently 
be operative, ‘e 
jn force when the lease was granted, ‘The 
appellant has contended that this: raises 


the' question, how is'sectior 67-affected by . 
“section 33; in other words, how has interest 


to be calculated under section 67 when tlie 
instalments’. are tidt quarterly but monthly: 
aud. we have beén pressed to hold that 
rent is payable in 
monthly instalments; iüterest should 
be calculated , on éach 


date when it falls "due, 


arfeafg -` 


ven- jf section 53 had been, - 


instalment,’ 
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in which -it falls due. In support of this . 
proposition, reliance has been placed upon 
the decision of the Judicial Committee in 
Hemanta Kumari Debi v. Jagadindra Nath 

. Roy (11) which was explained in Narendra 
Kumar | Ghose v. Gora’ Chand Poddar 
(7) and Manahar „Mukherjee v. “Khetra 
Nath Sabui (8). We ‘ate of -opinion 
that the contention thus broadly raised 
need not be examined for the pur- 
poses of this case. Here the contract was 
made before the sections 53 and 67 of the. 
Bengal Tenancy Act were enacted. The. 
agreement to. pay rent in monthly instal- 

' ments was valid when made, and its validity 

has not been affected by the retrospective 

operation of a subsequent Legislative enact- 
ment.. The contract further provided that, 
in.default of payment of rent according to 
monthly instalments, interest would be paid 
according to law. The law has fixed the rate 
of interest at twelve-and-a-half per centum 
per annum prima facie interest had to be 

. eleulated at this rate from the date of 
default and this is what was ruled by the 
Judicial Committee in Hemanta Kumart 
Debi v. Jagadindra Nath Roy (xi). The 
decision of the Judicial Committee was 
in fact so interpreted in Narendra Kumar 
Ghose v. Gora, Chand Poddar (7) and Ma- 

‘ nohar Mukherjee v. Khetra Nath Sabui (8). 
We are accordingly of opinion that interest 
in the present case was payable on rent in 
arrear, calculated from the date of each^ 
instalment ; and thereis no controversy that 

"the amount remitted on account of interest 
on tent in arrears was less than what was 
due according to this method of calculation. 
As regards the amount of cesses, there is 
no controversy that what was remitted 
was less than what was due. The valuation 
toll dated 28th June - 1914, makes it abun- 
dantly clear that the amount of cesses 

' annualy leviable had been enhanced by the 

Revenue Authorities. The amount temitted 

as interest 

' also smaller than what was due. The posi- 
tion thus is that what was due as rent 
was . transmitted, but what was remitted as 

‘the entire amount due on account of interest 
on rent, cesses, and interest on cesses 
was less than what was legally due. ‘This 

: raises the question whether there was a valid 


tender. The concurrent answer of the Courts ~* (14) (1848) 5 C. B. 793 1 75 R. R. 339 
C. P. 198 ; 12 Jur. 584 ; 136 E, R. 1091. 


:". below in favour of the respondent has been: 


D 
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challenged before us as based on principles 
erroneous in.law. : 
It is well settled that a creditor. 


isnot bound to accept less than his 


. whole debt, and there can be no valid 


tender. of part of .an entire and 
indivisible debt; Dixon  w. Clark - (3); 
But, though a tender 
of smaller: amount than that of which an 
indivisible and entire claim. consists, will 
be invalid.as a tender, there is nothing to 
prevent the creditor from accepting the 
amount tendered in part payment, and his- 
doing so will not preclude him from after- 
wards claiming the residue of his account, 
always provided that the debtor did not 
make it a condition of his tender that it be 
accepted in discharge of the whole ; Bowen 
v. Owen (13). The import of the term 
" indivisible and entire claim which is 
used in this connexion, will be fully appre- 
ciated, when it is said that though there 
can be no valid tender of part if such a debt, 
yet where the debt is of a conglomerate 


nature, that is to say, where the 
components -, exhibit the character of 
distinct debts in themselves, a .debtor 


may make a . valid tender of any 
one of stich several distinct debts. if at the 
time he makes the tender, he takes care, to 
indicate the debt on account of which 
he makes the. tender; but if, in making 
the tender; he fails to specify the particular 
one of the several debts to which he wishes 
the tender to apply, and the amount tender-. 
ed by him is insufficient to cover all, it will’. 
not be good for any. Thus tender of enough 


„to pay one of several distinct items in a 


bill, if offered in satisfaction of the whole, 
will not be a good tender in repsect of either, 
though if it were specifically applied by the - 
debtor to that one item at the time of pay-. 
ment, it would be a good tender in regard - 
to that item, in spite of its being a "unit, 
With reference to this, Coltman, J.,. 
observed in Hardingham v. Allen (14) 


."In order that a tender of one portion of a 


combined claim may be effective as regards 


that one portion, it must . be specifically |. 


applied’ to that portion of it, or it does 


(13) (1847) 1x Q. B. 130 : 75 R. R. 306 | 17 Xs- 
. B. 5 ; 1x Jur. 972; 1316 E. R. 425. Tih 


5171, 6 


on 
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not sustain the tender," In the case before 
us, the amount due as‘ arrears of rent 
was tendered in full, but what was tendered 
as thefull amount due on account of inteeest 
on tent, cesses, and interest on cesses, was 


l inadequate. We feel no doubt that the 


-* (20) 61 Ind, Cas. 31 ; 


landiord was competent to refuse the tender 
so made. ; 

The landlord was not bound to accept 
even the principal amount of rent, when the 
interest due thereon was not tendered in 
full. This is supported by the decision 
of the Judicial Committee in Bamundoss 
Mookerjee v. Omesh Chunder Raee (13) where 
it was ruled that if principal as well as in- 
terest thereon is due, all payments should 
be applied in the first instance to interest, 
and thereafter to principal only in so far 
as those payments exceed the interest 
due. This was the rule recognised since 
1809, in a long series of decisions of the 
Sadar Court, mentioned in the judgment 
of Bayley and Jackson, JJ., in Lootf Ally 


^v. GWneshur (16) which was ultimately 


affirmed by the Judicial Committee in Luch- 
meswar Singh Bahadur v. Syud Lutf Ali Khan 


_ (17). See also Syed Lutf Ali Khanv. A fzuloon- 


missa Begum (18) which was reversed by the 
Judicial Committee in Syud Lootf Ali Khan 
v. Afzuloonnissa Begum (19). Again, in Meka 
Venkatadri Appa Row v. Raja Parthasarathy 
Appa Row (20), Lord Buckmaster reiterated 
the same view and relied upon the state- 
ment by Rigby, L.J.,in Pass Banking Com- 
pany v. Yates (21) “where both principal and 
interest are due, the sums paid on account 
must be applied first to interest. That rule, 
where it is applicable, is only common jus- 
tice. . To apply the sums paid to principal 


where interest has: accrued upon the debt,’ 


and is not paid, would be depriving the 
creditor of the benefit to which he is entitled 


(15). 6M. I. A. 28931 Sar. P. C. J. 542 ; xg E. R. . 


o8. 
(16 Bd adobe 834a. 
17) 8 B. L. R. 110; 2 Sar. P. C. J. 700: 2 Suth, 
P. C. J. 461 (P. C). Ne a 
: (18) 3 W.R. 1x13. 


3 ; 
(19) 9 B.L. R. 348; 16W. R. 20 t 2Sar P.C. 


J. 7ox (P. C.). 


19 A. L. yay 133 C. L. J. 447: 


4 

; (1922) A. I. R. 
(21) (1898) 2 Q. B. 460; 67L. J 

47 W. R. 42 ; 79 Ln T, 321. 
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d ; at 
under the contract.”' The substance of 
the matter is that, as pointed out by Lord 
Buckmaster in Muhammad Hafiz v. Mirza 
Muhammad Zakariya (22),the cause of action 
where principal and interest thereon, are 
both due, is only one, so that if the creditor 
sties to recover only the interest, he cannot 
Sue to recover the principal and subse- 

“quent ' interest in a second suit. The 
inference follows that in the present case 
the landiord was entitled to refuse the 

. tender, because the principal and interest 

constituted one indivisible and entire claim, 

and the sum tendered was smaller than . 

the amount really due. This is supported 
by the decision of the Judicial Committee 
in Durga Prasad Singh v. Rajendra Narain 

.Bagchi (9). In.that case, there wére ten- ' 

ders in respect of rent and interest upon 
arrear of rent; based on an erroneous assump- 
tion as: to the amount of rent payable. 

The amount really payable turned out to 

be larger than the assumed figure. ^ Tt was 
ruled that the amounts tendered were not 
good tenders, either as tender of rent or 
of interest on arrears of rent, and: were 
consequently ineffective. 

We must further observe that the plaint- 

-iff not only tendered less than what was due, 
but tendered the insufficient amount for 
acceptance in full satisfaction of the claim 

‘of the landlord. ` A tender, however, must 
be unconditional, or at all events, free from 
any condition to which the creditor may 
rightfully object. "The condition which the 
debtor is the most apt to impose is precisely . 
the one which the law does not permit; 
the debtor has no right to.insist that the 
creditor shall admit that no more is due 

than the sum tendered ; Bowen v. Owen 

(13), see also Huxham v. Smith. (23), Evens 

v. Judkins (24), Griffiths v. Hodges (25), 

Cheminant v. Thornton (26), Strong v. Harvey - 


488 
BEHARI LAI, Y. NASIMANNESSA BIBI. 


X27), Finch v. Miller (28), whether:à tetider 
is in fact intended to be conditional or not 
may give tise to refined controversies, 
.as.is clear from siutnerous cases in the bóoks; 
Mitchell v. King (29), Hough v. May (30), 
Sutton v. Hawkins (31), Hastings V. 
Thorley (32), Henwood v. Oliver (33), 
Bull v. Parker (34), Bowen v. Owen (13). 


Jones v. Bridgman (35). No such question, 


however, arises here, as it is not disputed 
that what was tendered was tenderéd 
as the full amount due and was intended 
to be accepted only in full satisfaction 
of the claim, from whatever point of view 
the question is approached, it thus follows 
that the tender was bad. 


As'the money tendered Was not on account, 


but was in full satisfaction of the: dues “it 
„is not necessaty to consider, whether, even 
ifthetendér were expressly in part satisfac- 
tion of the claim, the landlord, would be 
botnd to accept it. We may add, however, 

that we did sot feel impressed by the árgu- 
ment that section 55 of the Bengal Tenancy 
Act was intended to abrogate the ordinary 
rule, recognised in along line of cases such 
as Cotton v. Godwin (36), Dixon. v. Clark 
(3), Chunder Caunt v. Jodoonath. Khan (37), 

Ram Kamlessuri Pershad Singh v. Sukhan 
Singh (38), and Bechu Singh v. Bickharam 


Sahu (39)? namely, . that a creditor 
cannot be compelled. to accept any 
sum ' in part, satisfaction of his 
dues. Section 55 appears to refer not 


to thé rightof a -debtor to makè a párt 
; payment, but to thé appropriation òf a 
paient when accepted by the landlord; in 


(27) (1825) 3 Bing. 394; ; 71 “Moore 73; p I. J. 
(o. s.)C. P. 57; 130 E. R. 530 
(28) (1848) 5C. B. 428; 75 R. R. 774 ;136 E. R, 


ur 29) (1833) 6 Car. & P. 237; 4o R. R. Éro. 
te), (1820) 4, À. E. 954 ; 43 R. E. 530 ; 
N. & M. 535; 2 H. & W. 33; 3b. Je (rs) x. y 
186; de BA 1042: 
1) (183 ar 
S (1838) 8 Car. & P. 573. 
(33) (1841) 1 Q. B. 409; x G. &D. 25; 10 L. J. 
. B. 158; 113 E, R. 1189; 55 R.R . 290. 
GA. (1842) 2 Dow. (N. $) 345; 12 D J. Q.B. 
77.]ut. 282. 
383) (1878) 39 I» T. .500. 
Go) (1840) 7 M, .& W. 24r o D. P.C. 763; 10 
I. J. Bx. -243.7 15%. B. R. 
(37) 3 C. 468; 1€. LR. 476; "i Ind. Dec. (s. 8) 


83. 
69) 7 C. W. N: 1472. | 
(39) ind; Cas, WE roc. L. a 91 AEBS 98. 
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other words, section 55 treats, not of tendet 
but of appropration. We must accordingly 
hold, in concurrence with the Courts below, 
that there was no valid tender on the first . 
occasion and the subsequent deposit under . 
section 61 of the Bengal Tenancy Act was 
equally ineffectual. The tender on the 
Second occasion followed by a deposit in 
Court is, for similar reasons, of no avail. 

, As alast-resort, a faint attempt was made 
to invoke the aid of principle, recagnised 
im some judicial decisons, namely, that 
‘an unconditional tender of a sim which 
turns out in the end to be. less than 
what is really due inay be valid pro tanto, 
if there is a genuine dispute as to the amount 
due ; Bowen v. Owen (13), Read v. Goldring 
(40), Eckstein v. Reynolds (41), Henwood.v. 
Oliver (33), Bull v. Parker (34), Greenwood v. 
Sutcliffe (42), Haji Abdul Rahman v. Haji 
Noor  Mahomed' (43) and Digambar Das 
v. Harendra Narain (44). This doctrine, éven 
if it be’assumed to have beén left unaffected 
by the decision of the Judicial Committee 
in Durga Prasad Singh v. Rajendra Navain 
Bagchi(9),is of no assistance to the appellant. 
In the first place, the tender was not un- 
conditional; in the second place, there was'no 
substantial ground for dispute ; the amount’ 
had been miscalculated because it overlook- 
ed that interest was payable at twelve-and- . 
a-half instead of twélve per cent. and that 
the amount of cess leviable had been én- 
hanced by. the Revenue Authorities. The 
inference is thus irresistible that arrears 
were due and that the landlord was’ within 
her tights when she took récoutse to the 
provisions of Regulation VIII of 1810. 

It has finally beem urged that. the salé 
was bad, because the proceedings undér the 
Regulation were carried òn against the 
previous $winidar who was dead and whose 
name still stood on the books of the land- 
lord. In our opinion, there is no substance 


` 


(40). (1813) 2M. & S. 86; 14 R. R. 594; 105 £ 

R. 314. 

mo (1837) 7 A. & E..80; 2 N. & P., 256 ; 
L.J. (N.8.) K.B. x98; 112 E.R. 401; 45 RR. 676. 
NS (1892) TCh. 1; 61 LJ. Ch. 59765 LT. 797 

W. R. 214. 

^ 16 B. 14i; Ind. Déc. (x. $)4 
4 4) 5 Ind. Cas. XE are È. J. Bea P 234 

14 C. WUN. 617.. : : 
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in this contention. As was pointed out by 
| Tottenham, J. in Rajnarain Mitra v. Ananta 
Lal Mondul (45) “proceedings ‘under the 
Putni Regulation, taken for the reelisation, of 
' arrears of puini rent, are not taken against 
persons at all, but against the tenure; 
and the Zemindar i is quite right in setting 
out’ in his petition and notices the name 
of the putni ‘and the names of the putnidars 
as recorded in his books.” ‘This view was 
not .dissented from by Petheram, C. J. 
and. Ghose, J., indeed, if a different view had 
‘been taken by them on this point, it would 
not have been necessery for them to examine 
the point which led to difference of opinion 
and ‘consequent reference to a third Judge. 
We are not unmindful that in Golam Sattar 
v. Progyat Kumar Tagore (6) Chatterjea, J., 

although conceding that the proceedings 
under the Regulation were taken against the 
uisi tenute, did not feel inclined to hold 
that the tenure could be sold by taking pro- 
ceedings against wrong persons. The ques- 
tion, however, did not actually arise for de- 
‘cision im the case. 


of. notice upon. the defaulter personally. 
The petition and notice mentioned in section 
8 (2) are stuck up in some conspicious part 
of the: Kacheti of the Collector. . A similar 
notice’ is stuck up at the Sader Kacheri 
of the Zemindar himself, and a copy of 
éxtract of such part of the notice as may 
.apply to the individual case, is sent to be 
similarly published at tbe Kacheri'or at 
the principal town or village upon the land 
of the defaulter. The proceeding is thus 
- throughout against the tenure, and the 
meré fact that inthe application to the Col- 
lectér, the Zemindar mentions’ the hames 
of one or two of the parties in possession, 
though not registered in his books, and 
omits to mention the names of others, does 
mot in any way vitiate the sale or render 
the proceedings invalid ; Raghub Chunder 


Banerjee v. Brojonath Koondoo Chowdhry . 


(46), Gyanada Kantho Roy Bahadur v. Bro 
momoyt Dassi(47), Saibesh Chandra v. Bono 
wart Mukunda (48). Putni taluks are 
made heritable by section 3 of Regulation 


(45) apis 703 rm 717; 9 Ind. D (N. S.) o11. 


(46) 14 W.R. 48919 .91 
(47) 17 C. 162. ; é Tad. Dec. E 8) 647. 
L. J44453- 


p 4 Iud. Cas. 371; 19 C. EL 
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VIII of 1819 and it is incumbent on 
persons, who aéquire an interest in a 
putni tenure by succession to get themselves 
registered in the books of the landlord under 
section 15 of the Bengal Tenancy Act. If 


they feilto take the necessary steps and 


at the same time make default in the , 
payment of rent, they cannot very well be' 
heard.to assail the legality of à sále under 


‘the Regulation on the ground that their 


names were not mentióned in the applica- 
tion to ‘the Collector; Durga Prosad Bun- ` 
Khetter . 
Mohan Pal v. Pran Kristo Kabiraj (50). ' 

We are of opinion that the Coutts below 
have rightly dismissed the suit and that 
this appeal müst be dismissed with costs. 
The cross-objection has not been pressed. 
by tbe respondent and is dismissed without 
costs. 

Appeal dismissed. 

‘Cross-objection dismissed. 
- (49) x9 C. 504 ; 9 Ind Dec. (N. S.) 780. 
-.(50) 3 C. W. N. 371. ; 


B. Ny 


It may be noted that- - 
the Regulation does not contemplate service . 
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Easemeni—Woalter, vight i0— Ariific al waler- 
course, ; 

The right to water flowing through artificial 
water-courses is a right of easement and must 
rest on somie grant or arrangement, either proved 
or presumed, fiom, or with the owners of the 
land from which the water is artificially Lrought, 
or on some legal origin, It is quite distinct from 
the natural right, which as a ratural incident 
to the ownership of land, entitles prima facie 
each successive riparian proprietor to the 


- unimpeded flow of water of a natural channel in 


its natural course, and to its reasonable enjoy- 
ment asit passes through his land." [p. 490, 
col. 2,] 


Second appeal from a decree of the District , 
Jucg-, Ambala, dated 2xst October 1927, 
affürming that of the Additional Munsif, 
Ambala, dated the 1ith Apiil 1921. 

Mr. Rama Nand, for the Appellant. 

: Mr. Gullu Ram, for the Respondents. 


JUDGMENT.—'The fects às found by tke 
learned District Judge which have kd to- 
the présent second appeal are these.’ The 
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plaintiff has been shown in the Revenue 
Records since 7888 as irrigating: kis fields 
from a certain kul or artificial water channel 
which runs through the defendant’s lands. 
Shortly before suit, the defendants dammed 
the kul and proceeded to irrigate their own 
fields for the first time thereby decreasing 
materially the plaintiff's supply of water. 
The plaintiff sued for a permanent injunc- 
tion restraining the defendants from using 
the water of the kul and.enjoining them 
to remove their am and obtained-a decree 
which was upheld on appeal by the District 
Judge. 2 

The defendants have come to this Court 
on second appeal. PE 

It was axgued before the learned District 
Judge on behalf of the appellant that the 
plaintiff had failed to show that: he had 
a right to control his actions. The learned 
District Judge found that though there might 
be customs , regulating the use af water 
carried by this kul, neither their existence 
nor their nature had been proved or 
even pleaded, but he held that on. prin- 
ciples of justice and equity the plaintiff's 


decree granted by the Trial Court should . 


be affirmed. He cited Mangal Singh v. 
Hazara Singh (1) in support of this view and 
also a discussion on the rights of the use of 
water in Goddard’s Law of Easements and 
two, English cases referred to therein, 
These authorities are distinguishable. 
In Mangal Singh v. Hazara Singh (1) which 
"was an order passed on revision, a pro- 
minent . reason for non-interference with 
the decree of the lower Appellate Court was 
' a finding that a custom had been made out. 
The rights dealt with in.the passages cited 
from Goddard's book were those of riparian 
proprietors in the water of natural 
streams. The essential difference between 
tights in the flow of water in natural stream 
and those in water -carried by artificial 
water-course hes been pointed out 
in Ram — Kirpal Singh v. | Hanuman 
Singh (2) and , again by this Court in 
Nagina Singh v. Malhi (3)and is expressed 


(2) 4 Ind. Cas, 1015; 101 P. L.R. 1909]-153 
P: W. R. 1909. t ee 
(2) : 59 Ind. Cas. 929-6. P. L. J. 652 P. X. T. - 


122, , -> 
(3) 64 Ind. Cas. 158; 3 I. L. Je 555. 
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lucidly as follows in Péacock's Law relating ° 


to Easements in British India, 2nd Edi- 
tion, at page 112. 

“The right to water flowing through ar- 
tificial water-coursesis a right of easement 
and must rest on some grant or arrange- 
ment, either proved or presumed, from, 
or with the owners of the land from which 
the water-is artificially brought, or on some 
legal origin. It is quite distinct from the 


natural right, which is a natural 
incident to the ownership of land, 
entitles prima facie each ^ successive 


riparian proprietor tothe unimpeded flow 
of, water of a natural channel in its natural 
course, and to its reasonable enjoyment as 
it passes through his land." 

In the present instance the kul has been 
found to be an artificial water-course, and 
it has also been found that no easement or 
customary right enjoyed by the plaintiff 
has been proved. The plaint alleges only 


diminution:'of supply and not complete 


Stoppage, so the entry in the Revenue Re- 
cords since r888 that the plaintiff's fields 
are irrigated by a kul does not help him. 
The statement of the Patwari that the 
lands now irrigated by the defendants are 
not recorded in the revenue papers as irri- 
gated and the facts that the defendants 
pleaded that they have commenced to irri- 
gate by a panchayat decision and that they 
have been held to have failed to establish 
this plea do not help the plaintiff either. 
He has not proved that he has used the whole 
water of the kul as of right and he merely 
pleaded that he had used it for a very 
long time. Hence section 26 of the Limita- 
tion Act, on which his Counsel relies, 
does not avail him, 
He has failed, in my opinion, to estab- 


.lish that he is legally entitled to the 
injunction sought and I, therefore, accept 


the appeal, set’ aside the decree of the 
lower Courts and order.that the suit be. 
dismissed with costs throughout. 

N. A. Appeal accepted, 
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MADRAS HIGH COURT. 
Second Cır, APPEAL, No. 353 OF 1020. 
January ro, 1922. i 
Present:-—Mr. Justice Spencer and Mr. 
Justice Krishnan. ; 
KOTASSERI EZHUTHASSAN VEETIL 


SANKARAN NAMBI AND ANOTHER— . 


DEFENDANTS NOS. I AND 24—APPELLANTS 
. VEYSUS G 
KANHOLIILLATHIL DEVAKI ANTHER- 
JENAM AND OTHERS— DEFENDN'TS 
— PLAINTIFFS Nos. 2 to 14 x6, 17 


: AND 25 To 3 I— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. xx 
O. XXXII, v. 2—Non-joinder of parties-— 
Dismissal of suit-—Res judicata—Malabay Law— 
'Tarwad-— Tyrusteeship— Minor, competency | of— 


Uraima right, transfer of-—Trust— Fraudulent in- . 


troduction of stvanger—~Breach of trust. 

Dismissal of a suit for non-joinder of parties 
does not operate as ves judicata in a subsequent 
suit between the same parties. [p. 493, col. 2.] 

Explanation IV. of section rr, Civil Procedure 


. Code, deals with a case tried on the merits and does. 


not apply to cases of dismissal for want of parties, 
non-payment of Court-fees or the like. [p. 493, col. 
> A 


‘Where by mere inadvertence, no next friend 
is putin for one of the plaintiffs, who is a minor, 
but the defect is cured in the Appellate Court, 
there is no legal objection to the maintainability 
'* of the suit -under O, XXXII, r. 2, Civil 

Procedue Code. [p: 493, col. 2.] 
` A minor is not incompetent to be an Uralan 
of a Malabar Illom or Tarwad when the trustee- 
ship belongs to it and the duties of the minor 
trustee may be performed by a properly con- 
stituted guardian. - 493, col. 2.] 

Somasundara ‘Mudaltar .v. Vythilinga Mus» 
daliar, xg M. 285; 6 M. L. J. 92; 6 Iud. Dec. 
(N. S. 904, Muthu Kumara Mudalar v. Pala» 
niappa Chettiar, 10 Ind, Cas 300; (oxi) r M. W. 
N. 303; 9 M. L. T. 495, distinguished. 

A renewal of a Kanom by some only of the 
Uralars of a Devaswom without consulting the 
rest is invalid. [p. 494, col. x.] 


Koyttial Parambil Parakum v, Attimana IHelh . 


Narayanan, 50 Ind, Cas. 371; 42 M. 335; 9 L. W. 
4133 25 M. L. T. 272; 36 M. L. J. 295: (1919) M. 
W. N. 27, referred to, 

Itisincompetent for the last male member of a 
Malabar Illom to alienate the trusteeship of a 
temple by vesting the Uraima right by a Will in 
his sons. [p. 494, col. 1.] ^ 

The fraudulent introduction by some of the 
trustees of a stranger into the body of ‘trustees 
i in law to a breach of the trust. [p. 494, 
col. 1. . 

Second appeal against a dectee of the 
District Court, South Malabar, in Appeal 
Suit No. 354 of 1918, preferred against a 
decree of the Court of the Principal District 
Munsif, Calicut, in Original Suit No. 97 of 
1912... : z l 
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Mr. C., Madhavan. Natr,for the Appel- 


Mr. K.: P. M. Menon, for 


Respondent 
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; JUDGMENT. 

Spencer, J.— "This suit was brought for 
redemption of a Kanom and for setting aside 
a prior renewal granted by the 19th and 24th 
defendants. The suit was decreed in the 
District Court, and in second appeal several 
objections have been taken. 

The fourth plaintiff is a minor and the fifth 
plaintiff was put forward in the District 
Munsif's Court as his agent . But in the 
District Court he was brought on record 
as the next friend of the fourth plaintiff and 
allowed to prosecute the suit. It is objected 
that this procedure was not legal on 
the ground thatthe property in suit was 
that belonging to a Devaswom belonging 
to an Ilom and that the fourth plaintiff. 
as a minor was not competent to 
Tepresent the Illom. O. XXXII; r. 2 


"provides that “where a suit is instituted by, 


or on behalf of, a minor without a next friend, . 
the defendant may apply to have the 
plaint taken off the file." But: there is no 
legal objection for impleading the fifth 
plaintiff as the next ftiend of the fourth: 
plaintiff and allowing him to continue 
the suit. 

The frame of the suit as finally constitut- 
ed is not open to objection. We have not 
been shown any authority for holding that 
& minor is competent to be an Uralan 
of a Dewaswom. 

The second point argued is, that the pre- 
sent suit should have been dismissed as bar- 
ted by res judicata on account of the prior 
suit in Original Suit No. 8 of rgor filed 
for the same purpose having been dismissed 
for non-joinder and that dectee having be- 
come final on account of the failure of the 
plaintiffs to appeal to this Court. But 
it cannot be said that the questions decided 
in the present suit were directly and sub- 
stantially in issue in the former suit and 
decided between the parties. 

The defendants'(appellants')Counsel wished 
to Taise another point regarding the failure . 
of the plaintiffs to. join the Attaladak- 
kam heirs.in this suit. But as this was 
not Teised in first appeal we cannot allow. 
it to be taken here. | 


"goer 


- The last and substantial.point in the case 


is, whether the renewal of 191r was invalid.- 


The District Judge found that it was so 
becatise the 24th defendant had introduced 
`a stranger (roth defendant ) who was not 
an Uralan in thé deed of renewal.. So far 
as the inclusion of this stranger tended to 
support pretensions on his part to have a 
right to deal with the properties of the Dewa- 
swom, the action of the 24th defendant was 
‘a breach of trust, end the lower Court's 
decision can also. be supported on the-ground 
that the renewal wes manifestly bed for 
wantof consultation with the other membets 
of the Illóm. In my opinion, the- lower 


Appellate Court was right, and the second 


appeal should be dismissed with costs. Time 
for redemption is extended for four months. 
The niemorandum of objections is dismissed 
with costs. i 
“Krishnan, J.—-This second appeal is 
against the decision of the District Judge 
` of South Malabar in Original Suit No. 97 
of r9i2 brought before tlie Principal 
District Munsif of Calicut, for the redemp- 
. tion of a Kanon granted by the then Uralars 
of the Cheruvánnore Devaswom in the 
year 1856. The District Judge has granted 
-the redemption as prayed for, and the appeal 
is against that décree. 

-The appellants are the first defendant, 
who represents the mortgagee's interest 
at present, and the 24th defendant, who is 
one of the Uralats of thé Dewaswom. The 
sitit was originally brought by five plaintiffs, 
the first four plaintiffs being the members 
of Kanholi Ilom, and the fifth plaintiff, 

` their agent of "Mükhtear. The pleint had 
been signed by this fifth plaintiff end not 
by any others. There was also znother 
défect in the’ plaint thet the fourth plaintiif, 
who was admittedly a minor, was not repte- 
sented by his next friend on record. The 
casé as it was originally before the District 
Munsift was, however, dismissed not on 
any of these technical grounds but on an- 
other technical ground that all the Ura- 
lars:of the plaint temple were not parties 
to the suit. That decteé having been affirm- 
ed by the District Judge, we had to interfere 
in Second Appeal No. 847 of 1914-whete we 
pointed out that the dismissalfor non-joinder 
wasmnot a proper disposal of the case and 
dirécted the necessaty patties to be added. 
and a dectee pa ssed in the case on the merits, 
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The case wérit ik again to- this District 
Munsif ánd'befóre hiny several technical pleas. 
were again taken and scme of them. found 
favour with him. As they ate also pressed - 
before us I shall deal with them now. 

The first point taken'is, that the plaint had 
not been signed bythe Nós. 1 to 4 plaintiffs 
andthat the fifth plaintiff was not the pro~ 

perly consituted ‘agent of the plaintifis— 
that the plaintiffs Nos. x to 3 had no 
interest in the Devaswom, but that 
the fourth plaintiff was the only Uralan 
of the Devaswom, es représenting his 
Hom : and as he -was on récord only 
in his own nameé without there being a 
next friend, as reqüired.by O. XXXII, r. I, 
he being admittedly a minor, the ‘suit 
should have been. dismissed on that 
gfoünd alone, The. District Munsif. up- 
held this, plea. But.I agtee with the 
District’ Judge in thinking that he was 
wrong, "There: is 16’ reason, fof hold- 
ing that the 'ómissión to pit in the next 
friend was due to any design or in any way 
mala Jide, but it was a ease. of miete 
inadvettance. The. District: Judgé was, 
theréfore, right in holding. that án óppor- 
tunity should have been given- to cute this 
defect. The défect has now beén cured by- 
the fifth plaintiff being brought om recórd' as 
the next friend of the niinór and the plaint, 
as. it is before us and as it wes before 
the District Judgéat the final héaritig, i is'free 
from any deféct on this score. 

- The next point argued before us is agalit 
one of .nón-joinder of certain Attaladakkam 
heirs of Erampanpalli _ Tiom- who owned 
Uraiina tights in this plaint temple... The - 
finding of the District Munsif is, and. that 
was supported by that of the District Judge, 
that this Hom hed Eécomié extinct, artd 
that, though thé last male membet ôt the 
Illom attempted: to vest Uraima right by a 
will in his sons, that hed no effect, ds the 
trusteeship of a templé could not bé alienat- 
ed in that manner. That’ has ‘beet! laid 
down very long ago. 

hen. it was said. that there Wete soine 


Attaledakkam heits of his family 
and that they .must be treated as 
the.. representatives of the Eranis- 


peiliillom's Ureima right and es Uralars 
of this temple. Iam inclined to agree with 
ike District Mvrsif thet it js dovktful 
if such a tight will pass by Atteledakkaga 
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asitis confined to a particular Illom or family 
and will not pass to any other Illom by 
inheritance or otherwise ; it is not, however, 
necessary to decide this point in this 
case, as the appellants before us made no 
. attempt whatever to raise the question be- 
fore the District Judge. Having apparently 
' abandoned the point in the lower Court, they 
cannot be allowed to raise the point be- 
fore us again. 

. The next point urged befote us was that’ 
even assuming that the plaint could be put 
right by allowing the fifth plaintiff 
to sue on behalf of the fourth plaintiff as his 
next friend, the suit must fail because the 
fourth plaintiff was a minor and as such could 
not be a trustee at all, and not being a trustee 
could not sue on behalf of the temple. 
The whole point depends upon whether a 
minor -n Ilom or Tàrwad can be consider- 
ed to be the proper trustee of the temple 
when the trusteeship belongs to his Ilom 
or Tatwad. So far as I am aware, there 
is nothing to prevent a minor from being 
a trustee. He may not. be in :a 
position to look after the trust, He 
may not also be in a position to execute or 
. carry out the trust. ° Nevertheless, there 


is nothing to prevent the. minor trustee’s - 


work being done for. him by a properly 
constituted guardian... At any rate, 
no authority has .been cited before us to 
show that a minor, "Cannot be a trustee. 
wo cases have ‘been referred to us.by the 
. learned Counsel for he appellants, 
namely, Somasundara Mudaliar v. Vythi- 
linga Mudaliar -(1). and Muthu Kumara 
Mudalar v. Palaniappa Chettiar (2), 
but they are very different cases 
which arose under the Religious ;Endow- 
iments Act. In the former case their Lord- 
‘ships held that asthe case'fell inder section 
4 of the Religious Endowments Act and as 
. there was a dispute as to the Atusteeship 
after the death of the then holderoftlie office 
it wasopen to the Court acting under section 
5 to appoint a trustee till the question was 
decided by a properly instituted suit. In 
Muthu Kumara Mudaliar v, Palaniappa 
“Chettiar (2) another Bench of this Court 


(1) 19 M. 285; 6-M. L. J. 92; 6 Ind, Dec. (N. 8.) 
o 


904. 
.2) 10 Mu. Cas. “300; pra I.M.:W. N, 303; 
9? M. de T. 495 | + 


followed the previous ruling and in up. 
holding the removal of the trustees, also 
under. "the Religious Endowments Act, 
thought that, as.the other claimants, third to 
fifth plaintiffs, were minors. it was shitable 
to put somebody else as a tustee, at least 


‘till one of them attained majority. ‘There 


is nothing in this case to show that a minor 
could notbe a trustee, although it may be 
inconvenient, if the Court were appointing 
a trustee, to appoint a person who is a minor 
as he must necessarily act through another 
person as his guardian; and the Courts 
would certainly avoid appointing any minor 
as a trustee. But so far as the present case 
is concerned, it has not been shown that 
this is a temple to which the Religious En- 
dowments Act applies or that there 


is anything to preventthe fourth plaintiff. 
from continuing as tustee of this temple. 


representing. as de does, the Karnavanship 
of the Ilom to which the  trusteeship 
belongs. This point also, therefore, fails, 


A plea was next taken on the ground 
of res judicata on account of a previous 
decision. in O.iginal Suit No, 8 of 1g01 
brought to redeem this very Kanom by 
one of the predecessors-in-title of the 
present fourth plaintiff. That suit, 
however, did not proceed to a decision et 
all but was dismissed on the gxound of 
non-joinder of parties. It has not been 
shown to us how,a decision of that soit 
made without going into the merits of the 
case cau be treated asone in which.the ques- 
tions now raised were heard and finally de~ 
cided Dy the Court. The questions here were 
not heard and decided then, and no qu:s- 
tion, therefore, of ves judicata could arise on 
the basis of that decisioa. 
that Explanation IV ought to. be read with 
section 2 and, for some reason or other, the 
dismissal of the former suit should be treated 
as involving a decision on all the points 
that could possibly arise in the case. I am 
unable to follow this argument. Explana- 
tion IV deals with a case which-has been 
tried on the merits but not with acase which 


* 


It was suggested . 


has been rejected on the objection like the . 


want of parties, or failure to pay Court-fees., 


or something ‘of that sort. No authority 
has been cited to support this contention 


of res judicata, I think, therefore, that Mus E 


Contention also fails, 
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Finally, coming to the merits the- defence 


is this. ‘The first defendant managed to 
obtain a renewal of the Kanom now 
sought to be redeemed in 19 11írom the 24th 
defertdant and the roth defendant and he 
pleads that that renewal is valid as: against 
the Devaswom and, therefore, this suit to 


redeem is premature as the 12 years” time - 


has not expired. The validity of this plea 
depends upon the validity of the renewal. 
The District Judge hasheld thatitismot valid 
for two reasons, firstly, because in granting 


this renewal no attempt was made to consult - 


the fourth plaintiff who is the Karnavan of 
the Iilom in whom the Uraima is vested or 
‘his guardian. Thatitselfis a sufficient ground 
. for holding the renewal to be' invalid, See 
Koytttal Parambu Parkum v. 
Tileth Narayanan (3). 


There is the further point taker by the ` 


District Judge, namely, that by this renewal 
an attempt has been made to intraduce as 
‘stranger, I9th defendant, into the Uraima 
tight in the temple by joining him as one 
of the persons granting the renewal. It was 
coutended ‘before us that this was done 
‘bona fide, that the 24th defendant had no 
idea that there was anything unreasonable in 
doing so as he thought that the Will executed 
by the last male member ofthe Erampanna- 
palli Tarwad in favour of the 19th defend- 
ant and others was a valid document... The 
appellants' Counsel also pointed out that 
in the renewal deed itself this right of the 
I9gth defendant under the Will was 
recited.: It is possible that the 24th 
‘defendant acted -dishonestly and the 
District : Judge was  .right in think- 
ing that it was so. However, 
not rely upon this ground for setting aside 
the renewal. The other ground is suffici- 


ent for its being set aside. The rzcrewal. 


failing, there is no obstacle in the way of 
-granting a redemption in favour of the 
fourth plaintiff as the District Judge has 
done. 
As a last resort, the.Counsel for the appel- 
lants suggestedin his reply that the decree 


. should be given infavour ofthe fourth plain-. 


tiff and the 24th defendant; but this point 
‘was not taken in the opening here or in his 
1 


(3) go Ind. Cas. 371; 42 M. 335; 9 I. W. 4133 
a5 M. L. T, 272; 36 M. L. J. 295; (1919) M. W.-N. 
247. ; e 
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grounds of appeal to the lower Appellate 
Court. When possession is givén under 
the decreeto the fourth plaintiff it would be 
on behalf of the trust and any trustee who 
is entitled to have joint management of 
the property can get it. Itis not neccss- 
ary to interfere with the decree on that 
ground. | 

I, therefore, agree with my learned brother 
that this second appeal fails and muet 
be dismissed with costs. 
' Time for redemption is extended by 
four months from this. date. : 

The memorandum of cross-objections 
is dismissed with.costs. 

V. N. V. 


N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Crvin, Revision No. 17 OF 1923. 
April 9, 1923. . 
Present Mr, Justice Daniels. | 
MAHADEO—DEFENDANT. —APPLICANT 
Versus 
KALLOO AND ANOTHER-—PLAINTIFFS— 
RESPONDENTS. á 
Clot! Procedure Code ( Act V ef 1908), 5. 151— 
Inherent powers of Cowri——Decrec, setiing aside 
of. 
A Court has uo jurisdiction under section 151, 
Civil Procedure Code, on its motion to set aside its 
own decree, toset aside which the plaintiff, if he 
so desired, could movethe Court, Section 151 is 
intended only for exceptional cases for which there 
is no other remedy except the use of the Court’s 
inherent powers. i ; à 
Civil revision from an order of the Judge 
of the Court of Small Causes at Allahabad, 
dated the 19th January 1923. 
` Dr. K. N. Katju, for the Applicant. 


JUDGMENT.—This is an application for 
revision of an order passed by the learned 
Judge of the Small Cause Court, Allahabad, 
under the following circumstances :— 

. In Small Cause Court Suit No.’ 2891 
of 1922 on the case coming on for hearing 
the plaintiff himself was in attendance 
‘but had no witness present. The Pleader ` 
for the defendant was also present. The 
‘learned Judge dismissed the. suit-for want 
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- of proof.. The learned Judge afterwards: 
discovered, or.it was brought to his notice, 
that there was some documentary evidence 
on the record in support of the plaintifi’s 
claim. He, thereupon, of.his own motion 
and without any application -set aside. 
his own decree and fixed a fresh date for 
final hearing. If the learned Judge had 
. made a mistake in overlooking evidence, 
the plaintiff had aremedy open to him by 


of the Code. When that. remedy was 
open, it appears to me that the learned 
. Judge had no jurisdiction under section 151 
of the Code to set aside what, subject to 
review, was a’ final decree. Section 151 
is intended for exceptional cases for which 
there is no remedy except the use of the 
Court’s inherent powers. It is not intended 
to enable Courts to avade or ignore the 
provisions of law ‘which govern their pro- 
cedure. I, therefore, allow the revision and 
set aside the order complained of. "The 
respondent is unrepresented and the appli- 
cant does not press for his costs. 
M. A.A.S C Application allowed. . 


ALLAHABAD HIGH COURT. 
-SECOND CIVI, APPEAL NO. 1570 OF 10921, 
: April 5, 1923. 

Present :—Mr. Justice Daniels. 
. Shaikh ABDUR RAOOF — PLAINTIEF— 

APPELLANT ` 
versus 
BACHCHOO. AND ANOTHER—DEFENDANTS 
— RESPONDENTS. ' 

Agra Tenancy Act (11 of 1901), s. 194-— Joint 
patti—Lambatdar's powers, | ' 

It is within the competence of a Lambardar to 
give permission to a tenant to erect a kuccha 
house on land belonging to the joint pattf, 

Second appeal against the decree of the 
judge of the. Court, Small Causes, exercis- 
ing the powers of the Subordinate Judge, 
Allahabad, dated the 6th August 192r. | 

Mr. S. P. Sinha for Mr, Iqbal Ahmad, for 
the Appellant. 

Mr. &. N. Gupta, for the Respondents. 
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: JUDGMENT.—The questionin this appeal 
is whether it'is within the competence of a 
Lambardar to give permission to a tenant 
to erect a- kucha house on land belonging 
to the joint patti. The Court below’ has 
held that he can do so and has pointed out 
that there are no less than 30 co-sharers in 
the patti and that unless such: authority: 
is recognised in the lambardar it would be 
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plait . practically impossible for a'valid permission 
application for review under O.. XLVII. 


ever to be given at all. ‘The learned Counsel 
for the appellant has drawn my attention to 
the enumeration of the duties of a Lambardar 
contained in the Board's Circular No. 8-III, 
reproduced at page r4r of Mr. Agarwala’s 
Commentary. on the Land Revenue Act. 


. An enumeration of the duties of the lam- 


bardar cannot, however, be considered deci- 
sive ona question: ofthe powers which the 
Lambardar can exercise as the implied agent 
of the co-sharers under: section 194 of the 
Tenancy Act. There is admittedly no direct 
authority on the question at. issue but the 
decision of the Court below appears to me 
to be sound common isense and I decline 
to` interfere with it.' The result- is that 
the appeal is, dismissed} with costs. 
MUA. A. Appeal dismissed. : 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER NO. 132 OF 
1922. 
December 13, 1022. 


^ 


. Present: —Mz. Justice Piggott and Mr. Justice 


. Walsh. 
SAHU NAND-RAM-—-PLAINTIFF—APPEL- 
LANT 
versus 
Musammat-HIRA DEVI AND OTHERS— 
. DEFENDANTS—RESPONDENTS. 
Civil Procedure Code (Act V of'1908), Se 24— 
Plaint returned after recording eeidence and hearing 
arguments— High Courl'spower of transfer. 7 
Where a Court after recording -‘all the evi- 
‘dence of the parties. and heating arguments 
on all the issues comes to the conclusion that 
the land in suit forms part of another district 
over which it has no jurisdiction aud returns 


. the-plaint for presentation to some Court in that 


district, the High Court ought te exercisc ite powera 


H 
Li, 
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of transfer and order the case to be sent ‘back 
to the self same Court to Hear and determine 
the ‘same. The jurisdiction of the High Court. 
is widé enough to enable'it to dispense with the 
formality of directing the plaintifi first to take, 
his plaint and file it in one of the Conrs having 
jurisdiction, preliminary to an application to the’ 
High Court to transfer it back to the fle of the 
first Court. } 

Appeal from an order of the Subordinate 
Judge, Bijnore, dated the 25t July: 
I922. ` E . 

Messrs. Jang Bahadur Lal and S. :P. 
Sinha, for the Appellants. 

" Mr. S. N. Gupta, for the Respandents. 


JUDGMENT.—This was a suit about cef- 
tain alluvial land situated on the fiver 
Ganges where that river forms the boundaty 
between the Revenue Districts of Moradabad 
and Meerut, The plaintiff is a land-holder 
of a village called Bisaoli in the 
Moradabad District. The contesting de- 
fendants ate land-holders of a village known 
as Mauza Reiba Nad Alipur; in the Meerut 
District. "The river Genges admittedly flows 
between the two villeges. The plaintiff's 
case is that certein proceedingsin tbe Revenue 
Courts resulted in a considerable area of land, 
which belonged to.him end wesin his posses- 
sion as proprietor of village Bisol, being 
recorded in the revenue papers as appertain- 
ing to Mauza Raiba Nad Alipur. A conse- 
quence of this was that the plaintif ‘wes 
dispossessed by the defendants, who are 
proprietors of that village. The suit was 
contested on a variety of grounds and it 
must be conceded that the defendants did, 
at the very outset, impeach the jurisdiction 
of the Moradabad Court. to try. the: suit 
The learned Subordinate Judge fixed a 
number of issues and took a considerable 
body of evidence. At a very late stage, 
however, he came to.the conclusion that the 
ordur by which the Settlement Officer. -had 
caused this land to be Tecotded 
as forming part of village Reiba Nad 
Alipote, had éfiected its transfet to the Re- 
venue District of Meerut and had, therefore, 
placed ‘it in an area over which the Morad- 
abad Courts possessed no territorial jurisdic- 
‘tion. . He returned the plaint to the plaintiff 
for-ptesentation to some Court at Meerut. 


Tre 
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tion whether the Revenue Authorities -had 
in fact taken action the result of which was. 
to make. the land in suit, whoever may be, 
its proprietor in law, a part of the revenue 
Paying district of Meerut, we might have 
felt disposed to affitm his order as it stands. 


"We ate, however, much impressed with the 


fourth plee taken in.the memotandum of 
app.alto this Court, which calls attention 
to the practical inconvenience of the order 
under appeal, in view of the fact that the 
parties had produced ell their evidenceandthe ' 
Court had heard arguments on all the issues, 
before it passed the order now under appeal. 
We think that this is a case in. which this 
Court ought to exercise its powers of trans- 
fer. We intimated this fact to the oppo-. 
site .party at an early stage of the argument 
and we have, asa matter of fact, heard both 
patties on the question whether-this suit, 
as it now stands, can most conveniently 
and properly be disposed of by the Court of 
the.Subordinate Judge of Moradabad, or by 
‘some Court possessing territorial jürisdict.on 
over the Meerut District, which would-have to- 


. commence the entire trial of the. suit over 


again. We have, theretote, in substance 
complied withthe provisions of section 24 
Civil Procedure Code as to the notice neces- 
sery before an order of transfer is made. 
It may be suggested that, as a matter of 
form, we ought to direct the plaintiff first to 
comply with the order under appeal and to 
take this plaint and file, it in one of 
the Meerut Courts, preliminary to.an 
application to.this Court to transfer it back 
to the file of the Subordinate Judge .of Mo- 
radabad. We think that out jurisdiction 
is wide enough to enable us to dispense 
with this formality.’ Our order on this 
appeal is that, without determining any 
of the other pleas raised.in the memorandum 
of appeal, or^pronouncing any opinion affect- ` 
ing the merits of the suitin any way, 
we, in $he.exercise of ‘out power of trans- 
fer, order that the entire record, including 
the plaint, be sent back to the Trial Court 
with directions to hear and determine the 
same. Costs of this appeal, which will 
include fees ‘on the higher scale, will be. 
costs in cause. ; i ! 


Appeal allowed, 
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ALLAHABAD HIGH COURT. 

CRIMINAL APPEAL No. 241 OF 19227 
April 20, 1922. 
Present, p Justice Piggott and. 
Mr. justice Walsh. 
M usammat SUKHIA AND ANOTHER— 
APPELLANTS. 
Versus 

EMPEROR- RESPONDENT, 

Criminal Procedure Code (Act V of x898), ss. 
164, 286, 342—Sessions irial— Confession etracied 
—Plea of noi guilty-—Procedure.. 

Accused, in a murder case, made a confession 
which was duly recorded under section 164, Crim- 
inal Procedure Code. Before the Committing 
Magistrate also they pleaded '' guilty,” butin’ the 
Court of Session they pleaded “not guilty." 
Upon this the Sessions judge proceeded to take- 
in evidence, before the examination of any witness, 
the previous statements made by the accused, 
not only before the Committing Magistrate 
but prior to the commencement oi proceedings 
in the Magistrate's Court. He then examined, - 


"and: almost -cross-examined the accused upon 


their confessions, and thereafter recorded the 
prosecution evidence: 

Held, that the Sessions J udge had acted iu 
contravention oi the provisions oi section 280, 
Criminal Procedure Code; that, although under 
section 342 oi that Code the power given to the 
Court to examine an accused person is one 
which may be exercised at any stage of the 


' trial in the discretion of the Court, this provisio n 


does not in any way supersede the clear direc- 
tions contained in section 280 as to the manner 
in. which a Sessions trial should be commenced. 
[P+ 497, Col. 2: p. 498, col. a.) oa: 


a When an accused is on nis trial on a capital 


charge, it is not expedient that the Sessious Court 
should couvict him even-upona plea oí guilty enter- 
ed before the Trial Courtatselt, As a matter of prac- 
tice, the Court should, in its discretion, put such 
& plea on one side and. proceed to record and. con- 
sider the evidence, in order to satisty itself, not 
merely oí the guilt ot tbe accused, but of the pre- 
cise nature ot the . ofience committed and the 
appropriate punishment ior the same. (p. 498, 
Coi X.) 

Where a confession of guilt is retracted, the 
proper time jor taking into consideration such 


' coniession is atter the Court is in posseasion ot the 


entire prosecution evidence and can estimate what 
the efiect of that evidence would be, considered 


' apait irom any statement which the accused person 


may from time to time have made. [p. 498, Co. Lj 


Criminal appeal from an order of the 


" Sessions Judge, Banda. 


Mr. Damodar Das, for the Appellants, 
Mr. Latit Mohan - Banerji, Government 
Advecate, for the Crown. 
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JUDGMENT.—In this case two women, 
Musammat Sukhia and Musammat Halki 
related to one another in this way, that 
Sukhia is the own sister of Halki’s husband, 
Brahmins by caste, residents -of a village, 
in .the  Maboba . sub-division of the 
Hamirpur District, were tried before the 
Court of Session on the charge of having 
murdered two little, girls, the daughters 
of their own neighbour and caste-fellow, 
Madho. They have been found guilty 
and tlie case has been referred to us for con- . 
firmation of the sentence of death passed 
by the Sessions Court, The women have 
submitted to us petitions of appeal, in which 
they vehemently protest their innocence 
and we have had the advautage of hearing 
the 'case argued by Counsel on their 
behalf. We may say.at once that we have 

come to the conclusion that the conviction 
cannot be sustained. ‘The learned Sessions 
Judge has written a well-considered judg- 
ment, in many respects admirably thought 
out ; but having said this , we feel it incum- 
bent upon us to comment at the very out- 
set on the procedure which he adopted at 
the trial and on his attitude towards cer- 
tain statements by the accused women which 


constituted the principal (or we might rather 


say alniost the sole) evidence against them. 
The two women had admitted their guilt 
in the Court of the Committing Magistrate 


and it would almost seem from the record 


as if their plea 0f mot guilty ” in the Sessions 
Court took the learned Sessions Judge by ` 
surprise. At any rate, he ‘proceeded at 
once to take in evidence, before a single 
witness had been examined, the previous 
statements made by the two women, not 
only before the Committing Magistrate, 
but prior to the commencement of the pro- 
' ceedings in the Magistrate’s Court when 
they were examined under section 164 
of the Code of Criminal Procedure. He 
then examined, and almost cross-examined, 
the two accused upon these confessions 
and having done this began to record the 
prosecution evidence. The Trial Court was 
certainly contravening the provisions of 


section 286 of the Code of Criminal Procedure 


and, although under section 342 of the same 
Code the power given to the Court to exa- 
mine an accused person is one which utay 


_ be exercised at.any stage of the trial in the 


discietion of the Court, this’ pore must 
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not be regarded as in any way superseding 
the clear directions contained in section 286 
as to the manner in which a trial at Sessions 
should be commenced. We must point out 
further that, in our opinion, whai is in- 
volved in this matter is something more 
than a mere error of procedure. Tt indi- 
cates a mistaken attitude on the part of 
‘the Trial Court towards the entire: question 
of the value to be attached to a retracted 
confession. It’ is only very recently, in 
the case of Dalli v. Emperor (1), that his 
Court has found it necessary to m-affirm 
“a rule of practice upon which it has long 
insisted. That rule is that, when an:accused 
is on his trial on a capital charge, it is not 
expedient that the Court should convict him 
even upon a plea of guilty entered before 
the Trial Court itself. As a matter of prac- 
tice, the Court should, in its discretion, 
put such a plea on one side and proceed to 
record and consider the evidence, in’ order 
io satisfy itself, not merely of the guilt 
of the accused, but of the precise nature 
of the offence committed and the appro- 
priate punishment for the same. Now, if 
this be the proper attitude to take up to- 
wards a plea of “guilty”, itis clear enough 
what the duty of the Court should be when 
a plea of "not guilty" isentered by au accused 
person (and particularly by an accused person 
in & capital case) after the said accused 
has admitted his guilt before the Magistrate. 
It becomes particularly incumbent on the 
Trial Court to proceed with the hearing of 
the evidence, to enquire very carefully into 
the conduct of the Police investigation and 
the: whole circumstances under which the 
confession of guilt now retracted. was ob- 
tained. The proper time for taking into 
consideration such a confession comes after 
the Court is in possession of the entire 
‘prosecution evidence and can estimate 
what the effect of that-evidence would be, 
'considered apart from any statement which 
the accused person or persons maytrom time 
to time have made. ‘In this particular case, 
indeed, we feel we cannot-leave the subject 
without adding a word or two regarding one 
aspect of the matter which has struck us 
-very strongly... We should like the Sessions 


* ` (1) 66 Ind, Cas. 427; 20 A.L. J. 3263 23 Cr. L 
J. 283; (1922) A. 1. R. (A) 233. : 
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judge to realise that, in adopting the itre- 
gular procedure on which we are commenting 
he ran what we can only describe as a ter- 
tible risk. Itis easily conceivable that these 
two ignorant peasant women, finding them- 
selves confronted immediately upon their 
plea of “mot guilty" with the record of con- 
fessions previously made by them, might 
have been seized with a fit of unreasoning 
terror at the apparently hostile attitude 
of the, Court end might have fallen back- 
hopelessly upon a re-affirmation of the con- 
fcssions which they desired to re-tract and 
an appeal to the mercy of the Court. If 
this had happened in the present case, 
we are satisfied that the result would have 
been a really disastrous miscarriage of jus- 
tice. 


We propose now to reverse the procedute 
adopted at the trial and to take into consi- 
deration at once the statements of the 
prosecution witnesses. The following re- 
cital of facts will make the evidence (what. 
there is of it) easily intelligible. The two 
little girls named, Binia and Sumetra, aged, 
respectively, about eleven years and six or 
seven: years, disappeared from their home 
sometime in the course of the afternoon 
or evening of the 12th of October i921. 
So far as the evidence goes, their father, 
Madho, seems to have taken singularly 
little interest inthe matt r; but their mother 
Musdmmat ‘Ladli spent the following day 
in fruitless search for her missing daughters. 
The only information, if it can be called 
information, which she succeeded in obtain- 
ing was from the witness Kamta, to whom 
we shall refer presently; but on the 14th 
of October, in the morning, she presented 
herself at the Police Station, four miles dis- 
tant from her village, and reported ihe dis- 


‘appearance of the two girls, saying that she 


knew nothing whatever as to what had 
become of them. The investigating Sub- 
Inspector, Munshi Sheo Ratan Lal, reached 
the village of Billbai on the morning of the 


"5th October. He was led astray at first 


by a false clue which suggested that the 
mising girls might have wandered off 
on their own account to attend a certain’ 
mela, but by 7 o’clock on the evening 
of October the i5th. the Police, .Search 
ing certain rocks in the neighbour- 
hood of the village, .discovered the 
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corpses of the unfortunate girls roughly 
hidden ander the brushwood. By the time 
those corpses were produced before the medi- 
cal expert, Dr. Manik Chand, they were in 
. anadvanced Stage of decomposition. The 
medical evidence is to the effect that no 
marks 
certainly “no” bones were brokén. The 
Medical Officer, therefore, could form no 
conclusion whatever as to the probable 


cause of death and, so fat. as the medical- 


. evidence goes, we have ‘no assurance 
| that a murder had been committed at all, 


tis perhaps not particularly probable,. 


but it is at least conceivable; that the little 
girls straying too far from the village may 
have been killed by some wild’ animal. 


Against this, however, there is the undoubt-- 


ed fact that’ the corpses when fouud had 
been more or less hidden aad that the sil- 
ver ornaments which the girls were wearing 
when they left theii. home had disappeared. 
On the other hand, again, it is possible that 
the corpses might have been found and plin- 
dered and hidden away after the girls had 
met with their death by some accident. The 
investigation dragged on for. a full week and 
more, the Police Officer finding it exceeding- 
_ dy -dificult to; arrive at any clue. He seems 

to havé had nothing to go upon -at the: ont- 


." get beyoud certain information which pointed’ 


` tothe witness, Kamta, as a person who 
possibly knew something about the matter. 
We do not wish to be in any way unjust 
to the Sub-Inspector, who had a very diffi- 


cult and almost hopeless task before him; 


but we feel bound to say that his own admis- 
‘gions regarding his methods of investiga- 
tioa are not such as to inspire us with very 
much confidence, . At one time or another 


he seems to have arrested quite a number. 


of residents of the village, in each instance 
‘acting upon the vaguest possible suspicion. 


He has himself admitted that he did not. 


feelit to bein aüy way inconsistent with his 


-duty to thréaten an apparently recalci-. 


trant witness with personal violence in order 
' to extract information from him. We will 
do him the justice to suppose that he wished 
` the Court to understand that the threats 
used by him towards the witness, Kamta, 

were mere bluff, and not intended to be car- 


tied into execution; but even then such a` 
metlod of investigation cannot be passed . 
over without unfavourable temark. "Finally, 
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certsin information was obtained from 
Kamta and corroboration of the same, to a 
certain limited extent, was: forthcoming. ] 
The ornaments which had been taken from 
the persons of the girls were eventually 
tecovered, tied up iu a dirty rag and 
more ot less hidden in the ground, in a 
field belonging to. this witness, Kamta, in - 
the neighbourhood of a ruined shed which 
he had. at one time used in the said field. 
The Police, however, believed that the pre- 
sence of these ornaments in Kamta’s field 
could be connected by evidence with their . 
having at one time been in.the possession 
of the two accused women, Sukhia and Halki. 
These accused were, therefore, finally arrested 


“and the Investigating Police Officer set out 


to produce them before a Magistrate, in 
order that the confessions which he under- 


‘stood they were prepared to make might 


be duly recorded. It would seem that 
in the Hamitpur. District it has not been 
found possible to enforce what is undoubted- 
ly a very salutary rule observed in many 
districts, namely, that the duty of record- 
ing all confessions under section 164 of the. 
Code of Criminal Procedure is laid upon the 
Magistrate working at head-quarters, The 
advantage of this rule is that the confess- 
ing ‘accused. can be at once released from 
Police. custody ‘and placed in the security, 
of the jail lock-up. In this instance: 
we know that the accused women had to: 
be taken a very considerable journey, first. 
by railaud then by road, before they were 
produced in the Court of the Parganah 
Officer, then sitting. at a village r5 miles ' 
from the nearest. railway station. Cer- 
tain statement made by them under these 
circumstances on the 26th of October, 
that is to say, r4 days after the death of 
the two girls, were recorded by the Magistrate 
and the accused women, necessarily, re- . 
manded to Police custody, were taken away. 

A great deal'of the evidence at the trial 
is directed towards'proving facts and cir- 
cumstances which have no particular bear- 
ing on the question of the guilt or innocence 
of these two women. Putting their own 
statements on one side there are only three ` 
itéms of evidence to be considered against 
them. ` 

(x) Kamta deposes that. on Wednesday, 
the rath. October, the day on- which. thegirls : 
disappeared -(be'-does not say-.at.. what. 
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hour of the day), he happened to be at the. 


shop of one Ramadhin and, while there, 
-heard a scream as of a child proceeding from 
a house which the witness spoke of as the 
house of the accused Sukhia, though he 
immediately admitted that it was not really 
Sukhia's house at all but that of her brother, 
Jagannath. According to the evidence of 
Kamta, of Ramadhin and of Ramadhin's 
mother, Piari Bahu, this screaming or -crying 
of a child was heard more than once 
and Kamta and Piari Bhau actually went 
up to the house and entered the courtyard. 
They found themselves against an inner door 
which was closed. Piari Bahu says that she 
heard nothing inside the house. Kamta 


says that he heard the voices of some per-. 


sons whispering inside. However this may 
be, none of the witnesses made any ettempt 
to pass beyond the closed door or to attract 
the attention of the persons, whoever they 
may have been, who were behind that door. 
We have to consider, first of all, whether 
these statements can be relied upon at all. 
The witness, Kamta, has, played a very 
curious part in this case. It seems that he 
has a local reputation as a medium or 
clairvoyant. Heis apparently able to throw 
himself into a real or apparent trance and 
his utterances while in this trance state 
are supposed by the villagers to be inspired 
by the goddess Bhawani... Musammat 


,Ladli, the mother of the missing girls,- 


obviously im good faith believes in the pos- 
' session of these supernatural endowments 
on the part of Kamta. Her evidence shows 
that she went to him on the evening of 
October. the 13th and that at her request he 
managed to throw himself into a trance and 
gave her certain informetion ahout.the mis- 
sing girls; According to Musammet Tadli 
his . Statements were quite inconsistent with 
themselves. He told her that the girls 
were dead and had been robbed of their 
| ornaments, but afterwards told her that if 


+ ghe would go quietly home the girls would - 


feturn the same night. Kamta .himself, 
with a naivete whichis perhaps notsurprising 
ina witness of his class, seems to take it 
&s a matter of course that he is perfectly 
aware in his waking moments of what he 
had been saying while in a state of trance. 
Bis own account of what he told Musammat 
Ladliis not quite the same. If we could 
be certain that Kamta said what Musam- 
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mai Ladli puts into his mouth, we shouid 
find it very difficult to avoid the suspicion 
taat he knew a great deal more about the 
disappearance ef. these two ‘girls than he 
has ever admitted. Ttis pos ssible, however, . 
that the man is a mete charlatan and that he 
was talking at random with a view to impress 
the womán and keep up his reputation. 
The Investigating Police Officer, having 
nothing else to go upon, made an attempt 
to extract more information from Kamta 
by gctting the man to throw himself once 
more into the trance state. This time Kamta 
came out with specific accusations against 
two residents cf the village with whom we are 
not further.concerned, ‘The search’ of their 
house led to nothing and there is no reason 
Whatever to supose that Kamta’s trance 
utterances against them had any founda- 
tion in fact. It was after this failure that 
the Sub-Inspector, losing all patience, took 
it upon himself to threaten Kawta definite- 
ly with -personal ill-usage unless he would 
say something more, and under these cir- 
cumstances the witness, more than a week 
after the commencement of the Police in- 
vestigation, came out with this story about 
the screams heard in Jagannath’s house. We 
have certainly formed a very low, opinion 
of the veracity of Kamta and we shoyld not 
be prepared to accept any fact as proved 
upon his bare evidence. The question’ is 
whether his evidence, taken in connection 
with that of Ramadhin and  Mwusammat 
Piari Bahu, has any substratum of fact. 
We find it difficult to believe that, if that. 
evidence were in any degree true, the circum- 
stance of scteams having been heard inside 
Jangannath's house on the evening of October 
the r2th (for the witnesses Ramadhin 
and Piari Bahu place the occurrence very 
shortly before sunset on, that day) would | 
not have been mentioned to Musammat. 
Ladli in: the first instance, while she was 
wandering about the village making en- 
quiries, or, at any rate, to the Sub-Ins- 
‘pector at any early stage of his investiga- 
tion. There are, moreover, details in the story 
told by Piari Bahu and Kamta which the ` 
learned Sessions Judge himself has distrust- 
ed and which certainly look to us very like 
what a learned Judge of this Court used to 
describe as “padding,” ‘The only expla- 
nation’ which we can think of, consistent 
with a possible sabak a of truth in this 
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' story, is one which Kamta himself offered at 


the close of his examination-in-chief. His -. 


explanation’ was that he had been terrorised 
‘into silence by Jagannath and his two 
brothers. : ME ] . 

Now, the accused Musammat Halki 

is the wife of Bharosa, whose two brothers 

are’ Jagannath and Mullua, Bharosa is the 

only one of the three whois married. Mus- 

ammat Sukhia is a widowed sister of these 


three men. She does not ordinarily live ` 


. at Bilbai at all,but comes there from time to 
time to look after certain fields of which she 
seems to hold the tenancy. She was un- 

. doubtedly im Bilbai in the month of 
October last, but the fact she does not 
ordinarily reside there is ‘of some signifi- 
cance when we come to consider the sug- 
gested. motive for the crime. For the pre- 

'sent, however, the point we have to make is 
this; that if Kamta was really being terro- 
rised into silence by Jagannath, Bharosa 
and. Mullua, then these three men knew 

<: something from the very beginning about 

'the disappearance of the two little girls and 
were bestirring themselves to stifle enquiry 
into that disappearance. The conclusion 

' which seems to follow inevitably is that, 
either this story of the screams heard in 

‘Jagannath’s house is a pure invention, which 
has cropped up somehow or other amongst 
villagers rendered uncomfortable and almost 

‘desperate by the discomforts of a prolonged 
Police investigation in their midst; or, if 
there be any substratum of truth, it is 
evidence pointing towards the guilt, not of 
these two women whose cases are before us, 
but of one or more of the male members of 
that family. This is all we need say about 
this portion of the prosecution evidence. 


: (2) The next point against the accused is : 


the solitary statement of a barber woman 
of the name of Dulari. 
fatal Wednesday evening, October the 12th, 
shortly before sunset, the accused Sukhia 
had come to her to have her hair dressed. 
;' At that time the two girls Binia and Sumetra 
were playing in the lane in front of 
the barber woman’s house. As Sukhia 


went away the two giris, followed her- 


up to Jagannath’s house, at the door .of 
which the accused Halki was standing. The 
two women and the two girls then entered 
the house together, If' we could believe 


"u 
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-to have made the disclosure. 


She says that on the . 


505 


this evidence it would certainly be of con- 
siderable importance, but we are unable 
to do so. The learned Sessions Judge him- ' 
Self hàs practically rejected it, that is to say, 
he has rejected the only part of it'whichis 
of any importance, namely, that part*which 
brings the missing girls inside Jagannath’s ' 
house. He has done this mainly on the 
ground that an examination of the map 
proved’ by the Investigating Police Officer: 
has satisfied him that Dulari could not from 
her own house door have seen what she 
professes to have done. We might add 
to this that Dulari, while under cross- 
examination, admitted herself to be quite 
painfully short-sighted.’ She was 
unable to recognize the faces of the 
two accused women, where they stood in 
the dock in front of her. Finally, there is 
in the case of this evidence, as in the case 
of that of the group of witnesses of whom | 
we have already spoken, the fact that Dulari 
made .no:mention of what she is supposed 
to have seen until a late stage of the inves- 
tigation. We feel confident that, her evi-- 
dence, whatever may be the correct ex- 
planation of the fact of her having given it, 
must be put aside.as wholly untrustworty. 

- (3) There is the evidence regarding the 
Yecovery of. the missing ornaments. A 
learned Judge of this Court of great experi- 
ence in criminal matters took occasion, as 
long ago as the. year 1895, to exptess a vity 
decided opinion as to the small evidential 
value to be attached to the meré recovery 
of stolen property from a hiding place point- 
ed out by an accused person, when the 


‘hiding place is not in itself such as to in- 
‘volve possession over the articlesin question 


on the part of the person who is supposed 
We tefer : 
to the case of Qween Empress v. Narpat 
(2). In the present case, however, thé dis- 
covery of these ornaments is in itself no : 
evidence whatever against the two wonien, 


“They were not pointed out by any body; 


they were found. by. the Police on 
seafching Kamta’s field ia the neigh- 
bouthood of his ruined hut. If their 
discovery is in itself evidence against 


“any one it is evidence against Kamta., The 


way in which it is sought to make it evidence 
against the eccusad is this:—The search 


(2) A. W. N. (1885) 229i 
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in Kamta’s field was conducted upon in- - 


formation given by a cultivator named 
Antoo. Antoo deposes that he received 
information as to'the probable whereabouts 
of the otriaments from Mullua, the brother 
of onf accused and brother-in-law of the 
' other. Mullua says that his sister, Sukhia, 
came to him, confessed herself guilty of 
the murder of the gitls, told him that the 
nussing ornaments were in a certain well 
and got him to take them out of the well and 
to hide them in Kamta's field. He then pro- 
ceeded , in the most unscrupulous manner, 
to set to work through Antoo to get the Police 
to discover the ornaments where hc had 
put them, ptesumably in order that they 
might constitute a serious item of evi- 
denca against Kamta. These facts ate 
sufficient 1t themselves to show that Mullua 
“iwan utterly untrustwotthy witness and that 
no importance whatever attaches io the 
statement he makes against his own sister. 
As a matter of fait, Mullua broke. down 
in the witness-box in the most conrlusive 
-manner possible. He contradicted himself 
over and over again and finally told the 
Court in so many words that what he had 
said againgt Sukma was a lie which had been 
pit into his mouth by the Police constables 
who wefe attending on the Sub-Inspector 
_ at the investigation. “We have said enough 
o show that this item of evidence'is almost 
worse than useless as ogainst the accused 
women. à 
. There temains, therefore, only fot us to 
consider the statements which the .two 
women mede on the 26th of October and the 
fact that they adhered to those statements 
when they were questioned by the Commit- 
ting Magistrate on the sth of November, 
This latter circumstance does at fitst blush 
‘appear to add vety considerably to the 
weight to be attached to the confessions re- 
corded under section 164 of the Criminal Pro- 
cedure Code. We greatly fear, however, that 
the Committing Magistrate has falien into 
an efror precisely analogous to that an which 
we have commented incase of the Sessions 
Judge. He would havé been well-advised in 
a matter of this sort to have entered upon 


the examination of the eccused women with ` 


a peculiatly strict and scrupulous ob- 
servance cf the directions in the Code of 
Criminal Pccedure regarding the exami- 
nation of accused pcrsons. He should have 
& : 
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asked the two women in the fitst instance 


‘Tepa fding the -statements ‘made egainst 


them by pfosecution witnesses and have 
been cateful to ascertain whether they ad- 
mitted those statements to be true in fact 
and what explanation, if any, they had to 
offer of those statemants it they admitted 
them to be true. Instead of doing this, 
he confronted the two women at once, each 
in her turn, with the confessions of th» 26th 


_Octob-t and simply demanded to know 


whether those statements had been made bv 
them and whether they were true. Under 
such circumstances! it is scarcely surpris- 
ing that th» two women simply replied in 
a hopeless spirit that they had made the 
statements Tead over to them and that 
those statements were true. The fact of 
their doing so does not, under the circum- 
stances, add appreciably to the evidential 
value of the ‘statements themselves. 
We now come back to those statements, 
They seem to ts unreal and unconvincing 
in a very high degree. Take, for instance, 


the question vf motive. Both the. 
women Tepudiete the suggestion that 
they had killed the girls for the 


sake of the ornaments. Musammat Sukhia 
starts of with a story, of which 
there is no corroboration to be found any 
where, as to a quarrel between tbe girls 
Binia and Sumetra and another little girl 
the daughter of Bhorasa and Musammat ` 
Halki. She really asks the Court to 
believe that sh- and Halki strangled the 
two girls in a fit of anger brought about by 
a quattel of the most trumpery description. 
She adds certain details which practically 
give the lie to her own version as to the 
quarrel. Musammat Halki has something, at 
any rate, a little more plausible to suggest. 
She says that her own husband Bharosa 


bad for years been living in adultery with 
. Ladli, the mother of Binia and Sumctra. 


She suggests that the motive fot the murder 
was revenge on acount of this long-standing 
unfaithfulness. The suggestion is in itself 
rather thin, in view of the allegation that’. 
the intrigue had been going on fot years. 
But in any case the motive is one 
which would not touch Musammal 
Sukhia at all, ‘and according to the 
story told in the confessions, it is 
Mesammat Sukhia who takes tle leading 
part in the commission of the crime. We 
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have altcady commented upon the circum- 
stances under which the confessions wete 
made. 

We think that: the story’ “told in “the 
confessions is in all probability untrue. 
In saying this, it is not necessaty fot us’ to 
‘believe all the allegations against th» In- 
vestigating Police Officer which the two 
women have put forward. to account for 
their having made those confessions. 
far easier to heliev2 that after this prolong- 
ed enquiry the two women wete induced to 
sacrifice themselves in order to avoid the 
arrest and prosecution cf one ot more of 
the male members of the family. At any 
rate, it seeins to us quite beyond question 
* that these two retracted confessions, practi- 
cally uncotroburated as they ate by aay- 
thing in the prosecuticn evidence, do nos 
affotd anything like a satisfactory. basis 
for the conviction of the accused. 

The result is that we allow this appeal, 
set as:de the conviction and sentences, ac- 
quit Musammat Sukhia and Musammat 
Halki of the offence charged and. direct that 


they be released. l 
wW. GA. Appsal allowed. . 


It is’. 
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inquiry is illegal and liable to be set aside. i 

Case reported by the Sessions: Judge, 
Karnal, with his No. 247, dated the 3oth 
January 1923. ' 

FACTS appear. from the foflowing order 
of the Sessions Judge: i 

“TA Magistrate of the First Class has 
under section 133 of. the Criminal . 
Procedute Code ordered two carpenters 
to i:iemove a chhan which they ‘had 
erected on the Gorah Deh of Mauza Dhola, 


- Tehsil Kaithal, 17 persons, byswadars of the 


village have applied for revisior.. 

. The Magistrate passed the order at the 
instance of four petitioners who. claimed 
thet the place where the shed had been 
erected was a public way along which ` 
women used to pass to draw water and ' 
that cattle also lay there. 

The Magistrate states that the complain- 
ant produced two witnesses while the res- 
pondents produces none. He ofdered the 
femoval of the chhan. à 

I can discovet no evidence on the record. 
and the index also does not refer to evidence, 
The respondents stated that the witnesses 
appeared but were not certain whether 
their statements were recorded.” Apparently, 
the. Magistrate made an oral enquiry. 

The Magistrate originally intended to 


inspect the spot but was prevented from ' 


carrying out his intention. 
I recommend that the order be set aside 


- on the ground that it is not supported by . 


LAHORE HIGH COURT. 
CRIMINAL REVISION No. 258 OF 1923. 
April 27, 1923. 

Present :—Mtr. Justice Moti Sagar, 
MAM CHAND AND OTHERS— 
< ACCUSED— PETITIONERS 

` Versus . 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), $s. 
133, 137—Netsance— Inquiry — Procedure —Order 
based on oval 4nquiry, legality of. 

The procedure to be followedin an inquiry under 
Chapter XI of the Criminal Procedure Code is 
that provided for a summons-case, andthe Magis- 
trate is bound to record the evidence produced 
by.the parties. 

“Sita Ram v. Emperor, 41 ind. Cas. 1000; 32 
È. R, 1917 Cr., 18 Cr. L.J. 888; 43 P. W.R. 1917 
Cr., Hingu v. Emperor, 3 Ind. Cas. 482; 31 A. 
45316 A. PM » vd 10 Cr, L. J. 297, Srinath Roy 

*" Adinaddi Halder, 24 C. 95 I C. W. N. a1 
k Ind. Dec. (N. 8.) 930, relied on. 
An order under that Chapter based on an eral 


any evidence. A minor point is that E 
the fitst instance the Magistrate passe 
no conditional order under section Mis 
Criminal Procedure Code. 

Though it is not strictly within the terms 
of the refetence, I think the respondents 
had better go to a. Civil Court straight 


, away as the matter will ultimately have to 


come before a Civil Court., The respond- 
ents strongly object to the chhan on 
various grounds, while the 17 petitioners . 
claim that they have been in possession of 
this bit of the Gora Deh Pi a very long 
period." 


Messrs. | Shamasr Chand and N. C. Pandit, 
fot the Petitioners. 

. ORDER.—This case. has been teported 
to this Court’ under section 438 of the 
Criminal Procedure Code by ‘the Sessions 


Judge of Karnal. Itappears.that the accus- 


ed constructed a certain shed on a public 
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thoroughfare without.the permission of tlie 
proprietors of the village. A complaint was 
filed before the Sub-Divisional Mazistrate 
. who ordered that á notice should be issued 
_ to the accused under section 133, Criminal 
Procedure Code, for the removal of the shed. 
The accused appeared in Court and filed 
certain objections. The Magistrate, without 
‘recording any evidence fot. the proscution, 
made the order absolute and directed the 
Shed to be removed. 

It isclear that the order is illegal and must 
be set aside. “There 1s abundant authority 
for holding that the procedure to be tol- 
lowed in guch cases is as in a summons- 
case and that evidence must be recorded. 

"Sila Ram v. Emperor (1), Himgu v. 


INDIAN 


Emperor (2) and Srinath Roy v. Adnaddt ` 


Halder (3). 

I allow the revision and set aside the 
order passed by the Trial Magistrate as 
recommended by the learned Sessions 
Judge. 

Z. K. 

Revision allowed. 

(1) 41 Ind. Cas. r000; 32^ P. R. 1917 Cry 18 


(2) gind. Cas. 482; 31 A. 45316 A.L. J. 685; 
zo Cr.1.].297. wi 

(3) 246. 395r 1 C; W.'N. 217; 12 Ind. Dec. 
N. 8):930. ~ 


amb HIPH paman 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


CRIMINAL REFERENCE NO. 6 oF 1923. 
i March 15, 1923. 
Presens:—Mr. Dalal, A. J. C. 
EMPEROR-COMPLAINANT 
versus 
BALWANT SINGH AND OTHZRS— 
ACCUSED. ` 
: Criminal Procedure Code ( Aci V of 1898), ss. 107, 
125, 435 (4) — Jurisdictlon of District Magistrate 
under s. 125, mature of—Proceeding under s. 
107— Disirici Magistrate not moved-— Jurisdiction 
of Sessions Judge to referto High Court-—District 
Magistrate's Court, whether subordinate to that of 
Sessions Judge. t 
The jurisdiction of a District Magistrate under 
sectlon 125 of the Criminal- Procedure Code is 
neither appellate nor revisional, it is mersly con- 
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fined to examining the record to satisfy himself 
whetherit is no longer necessary to keep the 
parties under the Dene Ip 505, col. z.] 

Panarsi Das v. Partab Singh, 18 Ind. Cas. 351; 
35 Å. 103; 11 A. L. J. 16: 14 Cr. L. J. 63 and 
Sheo Singh v. Emperor, 26 Ind. Cas. 169; 
10.1. J. 541; 15 Cr. L. J. 721, reled on. 

A Sessions Judge has jurisdiction to refer & pro- 
ceeding under section 107 of the Criminal Proce- 
dure Code to the High Court even where no appli- 
cation has first been madeto the District Magis- 


, trate under section 125 of the Code. [p. 505, col. 2.] 


Sila Ram v. Empetor, 39 Ind. Cas. 998; 39 
A 4661 15 A. L. J. 469; 18 Cr. I. J. 630, relied on, 
Lalji v. Emperor, 43 Ind. Cas. 604; 16 A. I. J. 
39; 40 A. 140; 19 Cr. L. J. 188, dissented from. — 
Asa Court of revision, the Court of District Magis- 
trate is notinferior to that of the Sessons Judge. 
But when a District Magistrate passes an order asa 
Court of original jurisdiction, that Court is su- 
bordinate to the Court of Sessions Judge which 
can exercise revisional powers. [p. 505, col. 2.] 


Criminal reference made by the Sessions 
Judge, Hardoi, under section 438, Criminal 
Procedure Code. ] 

The Government Pleader, for the Crown. 

Mr. Raj Bahadur, for Accused Nos. r, 
3, 4 and 4, 


JUDGMENT.— This is a reference .made 
by the learned Sessions Judge of Harcoi 
in proceedings under section 107 of the Code 
of Criminal Procedure with a recommenda- 
tion that the order binding over the eight 
applicantsto keep the peace may be cancelled, 
Alearned Pleader Mr. Raj Bahadur appear- 


-ed on behalf of four of the applicants and put 


forward all the relevant arguments with 
much ability. The first point raised by the 
Deputy Magistrate in his explanation, dated 
231d January, questions the jurisdiction of 
the Sessions Judge to interfere in a matter 
of this nature before the applicants have 
submitted the proceedings to the District 
Magistrate under section 125 of the Code 
of Criminal Procedure, This view is support- 
ed by the view held in the matter by Mr. 
Justice Knox of the Allahabad High Court. 
In 1905 and 1917 he gave it as his opinion 
that the High Court would decline to consider 
the merits of an application to set aside am: 
order calling upon certain persons to furnish 
security to keep the peace, when the appli- 
cant had not moved the ‘District Magistrate 
under the provision.of section 125 of the Code 
of Criminal Procedure to cancel the security 
bonds. With all respect, this opinion does 
not appear to be.justified by the proe 


Vol. 73) INDIAN 
EMPEROR 9, BAL WANT SIWON. i 
visions of the Code. The discussion at pre- 


sent will be academic in view of the pending 
Changes in the Code of Criminal Procedure, 
but this Court must give a decision as the 
jurisdiction has been questioned by the De- 
puty Magistrate. When the learned Judge, 
Mr, Justice Knox, delivered his judgment 
in 1917 [Lalji v. uiid (1),] following his 
previous ruling [Empercr v. Abdur 
Rahim (2) reported in Weekly Notes 
1905, page 143] his attention does not ap- 
pear to have been called to a Bench decision 
of his own Court, Sita Ram v. Emperor 
(3. A learned Judge of that Court 
referred the matter to a Bench because of 
the conflict between the opinion of Mr 
Justice Knox expressed in 1905 and that of 


. Mr. Justice Tudball in the case of Banarsi - 


Das v. Partab Singh (4). The Bench ap- 
proved of the opinion of Mr, Justice Tudball 
and held that the jurisdiction of the Dis- 
trict Magistrate under section 125 of the 
Code is neither appellate nor revisional, 
The learned Judges pointed out that the 
Code had allowed an appeal expressly under 
section 406, Code of Criminal Procedure, to 
the District Magistrate against an order of 
a Subordinate Magistrate directing a party 
to give security for good behaviour. As 
no such appeal is allowed in a case where 
gecurity is ordered for keeping the peace, 
the learned Judges drew the conclusion that 
the District Magistrate’s power was metely 
confined to examining the record to satisfy 
himself whether it was any longer neces- 
sary to keep the parties under the bond. 
The act is not a judicial act which the 
District Magistrate’ is called upon to 
exercise. The same view was taken by the 
learned Judicial Commissioner of this 
Court in  Sheo Singh v. Emperor (5). 
The judgment of this Court referred to in 
the explanation of the Deputy Magistrate, 
Harkaran? Singh v. Harnam Singh (6) has 
no reference. tothe appellate or the re- 


visional power of the District Magistrate.’ 


*, E Cas, 604516 A. L. J. 39 140 A. He 
19 

(2) A. W. N. (1905) 1431 a Cz... J. 

& 39 Ere 993; 39 A. 466; x5 aX. J. 469: 


M ELOC Cas, 351; 35 A. 103: I1 A.L. J. 161 
: ^t) 26 Ind. Cas. 169; 1 O.L.]. 54x; 15 Cr L.J. 721. 


(6) 34 Ind. Cas. 335; x9 O. C, 108 3 O. I. J. 38) 
17 Cr. L. J. 223. A 
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As a Court of revision the Court of the 
District Magistrate is not inferior to that 
of the Sessions Judge as is clear from the 
provisions of section 435 (4) of the Code 
of Criminal Procedure. What was decided 
in the ruling quoted was that, when a Dis- 
trict Magistrate passes an order asra ‘Court 
of ‘original jurisdiction that Court is 
subordinate to the Court of the Sessions: 
Judge, which can exercise revisional power. 
The correct opinion is that the Sessions Judge 
had jurisdiction to make this reference. 
Coming to the facts, I sée no reason to 
interfere with the order of the Deputy Mag- 
istrate.. On 18th July 1922 Ragha Singh 
lodged a petition to the District Super- 
intendent of Hardoi complaining.that his 
enemies Balwant Singh and about 50 others 
had surrounded” his house that day; that 
information was brought over from his’ 
village Sandiawan ‘by one Loney Singh, and 
that he was afraid of considerable harm be- 
ing casued to his family unless prompt steps 
were taken by the Police. He also repre-. 
sented in the petition that Balwant Singh 
and others were on the lookout to / assault 
him in Hardoi. In pursuance of this peti- 
tion, proceedings were taken against Balwant’ 
Singh and others under section 107 of the 
Code of Criminal Procedure. ` After these 
proceedings were started, it appears” that 
the party of Balwant Singh complained 
against Ragha Singh and others and prayed 
that Ragha Singh and others may be bound 
over to keep the peace. The other file is 
not before me so the exact date of the appli- 
cation cannot be ascertained. When Ragha 
Singh feared, the probability of his being 
bound over also, he changed his tactics 
and on rsth September: 1922 asked for the . 
withdrawal of proceedings for keeping the ` 
peace and definitely charged the opposite 
party with committing offences of forming 


` an unlawful assembly and of wrongful con- 


finement on 18th July 1922. The Deputy. 
Magistrate very rightly, I think, did not, 
drop the proceedings under section 107 and 
continued to investigate the three caseg 
separately. On and November 1922 he 
ordered Balwant Singh and others to give. 
gecurity and on 8th November acquitted 
them of the offences with which they were 
charged. ; 

It may be noted that Ragha Singh and 
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others have also been bound over and that 
their petition to the District Magistrate 
under section 125 of the Code of Criminal 
Procedure has been dismissed. 

'The learned Sessions Judge is of opinion 
that Balwant Singh and others ought not 
to have been bound over because the order 
for security is based on exactly the 
same evidence which the Deputy Magis- 
trate has - disbelieved during the trial 
of these applicants on substantive 
charges. In my opinion the evidence 
under section 107 of the Code of Cri- 
minal Procedure goes far beyond the evi- 
dence insupport of the substantive charges. 
When Ragha Singh saw the great probability 
of both parties being bound over he aimed 
only at proving the collection of his oppo- 
nents outside his house on 18th July 1922. 

The Deputy Magistrate, no doubt, disbe- 
lieved this story. There is, however, very 
valuable evidence to prove the probabi- 
' lity ofa breach of the peace. The first 
witness was Badar Ali, Sub-Inspector of 
Thana Bilgram, within which circle the ap- 
plicants live. He has stated that the oc- 


currence of r8th July 1922 did not. stand. 


‘by itself.. According to his evidence both 
parties had made complaints of assaults on 
roth April and on 6th June. The reports 
-made by them are exhibited on the record, 
The second witness Ahmad Ali Khan, is’ a 
Constable of the beat. He disposed: “Neither 
party allows the cattle of other party to 
pass their way.. There is great danger 
of the breach of the peace being committed 
by either party..... There has been exchange 
of abuse between Ragha Singh and Balwant 
Singh in my presence on several occasions." 
' There has been the usual preliminary to a 
lathi fight—litigation in Revenue and 
Civil Courts. As pointed out by the 
Deputy Magistrate, he was in a position to 
judge from the demeanour of the parties 
what their feelings were against each other. 
So far, an appellate jurisdiction has not been 
granted to this Court in a matter of this 
nature and there is abundant evidence on 
whichÉthe Deputy Magistrate could come 
to the conclusion to}which he did. There 
is, therefore, not the slightest reason to 
| interfere by way'of revision, - . 
Let the record be returned. 
"NE: Record vetursed: 
: . Interference declined. 
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: LAHORE HIGH COURT. 

CRIMINAL APPEAL NO. 34 OF 1923. 

a February 17, 1923. | A 

Present :—Mr. Justice LeRossignol and 

Mr. Justice Zafar Ali. | 
JEHANA—Convict-—APPELLANT 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 
164 (3) 533—Confession, mode of vecording—_ 
Certificate of voluntariness, absence of-——Enquiry 
failure to make, effect of. 

The failure of a Magistrate recording a confes- 
sion to append the certifrcate prescribed by section 
164 (3) of the Criminal Procedure Code to the 
statement recorded by him can be cured by the 
evidence of the Magistrate, but his failure to make 
any enquiry as to the state of mind of the con- 
fessant at the time the confession was recorded 
is fatal] and renders the confession inadmis- 
sible in evidence. [p. 507, col z.] i 


" Appeal from an order of the 
Sessions Judge, Attock, at Campbelpur, 
dated the 14th December 1922. 

Mr. M. M. Tufail, for the Appellant. 


Kanwar Dalip Singh, Assistant Legal 
Remembrancer, for the Respondent. 


- JUDGMENT.—The appellant, Jehana, 
has been convicted and sentenced to death 
for the murder, on the rst of July 1922, of 
his brother-in-law, Ghulam Muhammad. 
The sentence is before us for confirmation 
and the appellant has preferred an appeal 
to this Court. 

. The alleged motive for the offence is the 
appellant’s resentment at the marriage of 
his sister with the deceased. The marriage 
took place three years before the offence 
and ‘in the interval Musammai Jahan 
Begam the sister of the appellant had 

.been to her husband's house B on 
two or three occasions and [Fh had 
stayed there a few days each time. Three 
or four days béfore the rst of July the de- 
ceased had gone to Dhulial, the village of his 
bride, and had brought herhome and some 
two days later had left for Dhuliali saying 
that he was going to see his parents-in-law. 
He left his own village with one Musammat 
Khatun, and accompanied her as far as 
village Tatral where he helped her to load 
some grain on a donkey, then parted from her 
saying that he was going towards Dhulial ` 
He never returned home and on the rith 
of July his brother Mehra made a report of 
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the foregoing ‘circumstances to the thana 
and suggested that a search should be made 


for him. A constable was sent to the -de- 
ceased’s village of Gangal and after making 


enquiries there proceeded to Dhulial which . 


he reached on the 13th of July. On the 
14th Jehana, appellant, made’ a statement 
and is said to have led the, investigating 
‘party to the river Sil whichis near by. No- 
thing was found there, but some distance 
away a pole P-ro, some human hair P-rr, 
a pair of shoes P-x and a kurta P-8, were 
discovered: ` On the 16th the Investigating 
Constable was told that the body of the de- 


ceased had been found and on proceeding to: 
another spot in the Sil stream, a . consider 


able distance from the spot alleged to. have 
been indicated by the appellant, a sack 


was found and on being opened was seen- 


‘to .contain' ,a human skull and some 
bones. A few more human .bones were 
found at the place where Jehana had 
taken the investigating party on the 
14th. It is. suggested that these bones 
are the remains of the body of the 


deceased. A turban also was found on 


-the indication of the appellant and that 
has been found by the Chemical Examiner 


to be stained with human blood and there: 


ig evidence that it is the turban of Ghulam 
Muhammad. 

fk The learned Sessions Judge has convict- 
-ed the appellant on the finding that the 
bones recovered in the sack are the bones of 
.Ghulam Muhammad and on the statements 
'.of Nizam Din, P. W: No. 2, and Mehra, 

P. W. No. 3, that the appellant told them 


he had killed Ghulam Muhammad and asked. 


theiraidin disposing of the body whereupon 
they. helped him.to cut it up, put it into. a 
seck and sank it in the Sil at the place first 
indicated by the appellant. whence, on the 
arrival of the Police in the village, they te- 
moved it to the place where the sack was 
found on the’ x6th. The leained Judge 


telies also on the evidence of Fateh Sher, 


P. W. No. IO, who states that he saw the 
deceased sitting neat Jehana on his last 
visit to Dhulial. Finally, reliance is placed 
on a statement amounting to a confession 
made by the accused on the 24th of July. ` 

In our opinion, the evidence is insufficient 
o support the conviction. The confes- 
sion of the accused was recorded by an 
Honorary Magistrate who has ignored “all 
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the essential IETA of the Code ` with 

regard to. the , recording of confessions. ` 
He made no enquiry from the confessant: 
whether: he was . making a: voluntary 
confession | mor . did he ` append, 
any certificate to the recorded state- 


‘ment to certify that, in his opinion, 
the confession was a "voluntary one. The 


: absence of the certificate might be cured - 


by the evidence of the Magistrate but the 
failure to make any enquiry as to the state ` 
of mind of the confessant at the time the 
confession was Tecorded is fatal and we must 
Tule’ out the confession as inadmissible. 
The next question is, whether the bones re- 
covered are those of Ghulam Muhammad. ` 


“They do not by any means constitute a 


complete human ‘skeleton. Most of the 
vertebrae, all the ribs, both thighs and near- 
ly all the other bonés of the legs are missing 


„and not a serap of the fleshy parts of the. 


body was found. Even if the bag: was 
broken, and it was removed when broken 
by P. W. No. 2 and P. W. No. 3 from the 
et where it was first deposited, we fail 
to.see why so many portions of the body 
should have been missing. We note that 
close to the place where the sack was found 
there is a burying ground and it. w6uld not 
surprise us to learn that the relics produced 
had come from that burying ground. In 
short, we are not at all satisfied that the | 
bones produced are the bones of Ghulam 
Muhammad. With regard to the evidence 
of Nizam Din and Mehta we are unable to 
agree with the learned Judge in describing 
it as the evidence of accomplices. Ac- 
cording to their statements they took no 
part in the murder and had no knowledge 
of it till after its commission and they can- . 


snot, therefore, be described as accomplices. 


Their story appears to us to be very impro- 
bable for we fail to see why the appellant, 
who had relatives in the village, found it 
necessaty to call in outsiders like Nizam 
Din and Mehra to aid him in concealing the 
dead body and it is remarkable hat 
they should have ‘removed the body 
from, its fisrt position to the second 
without communication 'with the actual 
murderer. 

Then there is evidence'of the recovery 
on'the indication of the accused of a chadar, 
a kurta, and a safa which are alleged to have 
been in the possession of the deceased wher 


>a 
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he left his home: 
are stated. to have been found not in‘ one 
but in several places and the kuria at a 


place'far distant from the alleged scene of 
. the murder, and itis a remarkable cir- 


cumstance that only the turban was found 


to be blood strained. If, however, the 
story given by the accused were true we 


should have expected, both the chadar and 


the kurla to have been drenched with blood 
for the appellant in his confession stated that 
he killed Ghulam Muhammad by giving 
him two blows with the hatchet on the 
back of the neck. The absence of blood- 
Stfains on these two garments, in out opi- 
nion,is incompatible with the theory that 
they: belonged to the deceased and were 
being worn by him at the time of his death. 

Finally, there is evidence of persans who 


state-that they saw deceased going towards’ 


appellant of sitting neat him on the day of 
his disappeatance. Such witnesses ate Ab- 
dullah (P. W. No. 9) Fateh Sher (P. W. ro) 
and Nazra Khan (P. W. 8). But these wit- 
nesses made very belated statements to the 
Police and came forward with, their depo- 
sition only after the Police had been several 
days engaged in' the investigation in the 
village. 

Before the Committing Magistrate and 
in the Sessions Court the appellant denied 
any knowledge of the murder and repu- 
diated the discovery of the various articles 
alleged to have been found on his indica- 
tion. He also alleged thàt the statement 
he made before the Honorary Magistrate 
was made at the suggestion of the Police 
and through feat of ill treatment. 

In ouf opinion the evidence on which 
the appellant has been convicted is inade- 
quate and unteliable. We accept his ap- 
peal and.acquit him. ` ` 


Z.K. Appeal accepted. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 182 OF 1923. 
May 2, 1923. l 
Present Mr, Justice Walsh. 
C. J. CADD—APPLICANT 
versus 
EMPEROR--OPPONENT. 

Penal Code ( Act XL V of 1860), s. 406—Crim- ` 
inal breach of trust— Hire-burchase agreement— 
Purchaser, rights of—Transfer of article during: 
currency of agreement—Offence, nature of. 

‘The purchaser of an article under a hire-purchase 
agreement has no title to theiarticle other than 
that of a hiter with a right to bcome the owner 
if he choose to pay the last instalment, andif he 
transfers the article to a third person before all 
the instalments have been paid, his act amounts 
to the offence of criminal breach of trust under 
section 406 of the Penal Code. [p. 509, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Allahabad, dated the I4th 
March. 1923. 

Mr. I. B. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. , ; 

JUDGMENT.—This is an application in 
revision to review an order of the Sessiona 
Judge of Allahabad, confirming a convic- 
tion by the Magistrate for breach of trust. 
The charge is one which is only too familiar 
to lawyers, namely, a charge against the 
hirer of an article under a hire-purchase 


' agreement for having sold it as his own be- 


fore he had paid up all the instalments. 
The case is a perfectly clear one and there 
is really very little to be said about'the very 
clear and interesting judgment of the Ses- 
sions Judge. On one point, with regard to 
the civil aspect of the matter, I do not quite 
agree with him, but he guarded himself 

against giving a confident opinion. When ' 
one isconsidering thedecisions so well-known 
in England of Lee v. Butler (1) and Halby 
v. Matthews (2) which latter case (decided 
by the House of Lords) practically settled 
all legal controversy about these agree- 
ments, one must remember that in those 
cases the Courts were deciding whether the 
hirer could confer a good title upon a 
purchaser. "That is a totally different 
question from the question whether he had 
any legal right to sell, or any honest belief 


(2) (1803), 2 Q. B. 318; 62 L. J. Q. B. 59r;- 

R. 563; 69 L. T. 370; 42 W. R. 88. 

(2) (1895) A. C. 4711 64 L. J. Q. B. 465; rr-R. 
232; 72 I. T. 841) 43 W: R, 501; Go J. P,20. 


L 
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that he had a legal right to sell. It turns 
entirely upon section 9 of the Factors Act 
in England which, corresponding to section 
43 of the Transfer of Property Act, gives a 
kind of statutory title to a purchaser in 
good faith who has bought from a commercial 
factor who has been left in possession of 
the goods with the consent of the true owner 
under the conditions laid down by that sec- 
tion which include a person ‘‘who has agreed 
to buy," and the question in thesetwo cases 
was whether the agreement made him aper- 
son who had agreed to buy, and what the 
House of Lords held was that a person who 
hag an option to return the goods and not 
' complete the purchase, cannot be held in 
the eyes of the law to be a person who “has 
agreed to buy.” It was never suggested in 
either of these cascs that the hirer was in 
fact the owner. Nor was it doubted that 
the agréement was a hire-purchase agree- 
ment in the colloquial sense of the term. 
But this question of civil law has no bearing 
at all upon the relationship between the 


owner and the hirer and upon the state. 


of mind of the hirer when he sells. Mr. 
Cadd, when he signed this agreement, knew 
perfectly well that he was hiring the lorry, 
and that he could never become the owner 
.unless he paid the whole sum due, and that 
he had no right to sellit as though it were 
his. As the learned Sessions Judge .says: 
“the agreement is straightforward and clear." 
There are four features in it which are con- 
clusive against the honest belief of any com- 
mercial man signing this agreement that 
the car was his to sell: - 

r. He calls himself the hiter. 

2. He binds himself by a legal obligation 
to insure the car, a thing which no owner 
ever did or could do. 

3. He agrees not to deal with the car, and 


to allow the owner to recover possession: 


in case of default: - : 

4. On the very page where his signature 
appears, he agrees that it shall remain the 
property of the owner. 

: He clearly had no title other than that of 
& hirer with a right to become the owner 
if he chose to pay the last instalment, and 
it is idle to read a section from the Contract 
Act providing that the property shall pase 
on Certain conditions, when the parties by 
'. their solemn agreement have stated that it 

< Shall not pass except on the performance 
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of one condition only. Itis difficult to see 
how Mr. Cadd could possibly get a title to 
this car. I am not concerned to discuss 
this question, but, uuless there is something 
in the law of India corresponding to section 
9 of the Factors Act, the title always re- 
mained in the Motor Traders Limited and 
could not be transferred by Mr. Cadd in any 
way upon a third person, so that the 
person really defrauded is the purchaser. 
This brings me to the question of sentence. 
That question was not pressed upon the 
Sessions Judge but it has been pressed upon 
me and rightly pressed, because it appears 
to me that there are grounds for interfering 
with the sentence. I guard myself against 
saying one word in justification: or pallia- 
tion of a dishonest act of this kind, Mr. 
Cadd knew quite well that it was wrong 
to sell. He could have tcsted that question 
by sending a reply paid telegiam to the 
Motor Traders Limited, asking their per- 
mission to sell. I know, and he knew quite 
well, whatthe answer to that telegram would 
have been. But it doesappearthat he made 
an honest attempt to carry outhis agreement. 
He paid the insurance, he paid the expen-es 
of the Motor Traders Limited representative, 
and he paid in the uncertain way in which 
these people always pay, instalments from 
time totime, and he wenton paying even after 
he had sold. If these payments weré’made 
voluntarily, they show that his dishonest 
intention was very much qualified by a desire 
to do what was right and to avoid loss to 
the owner. If the payments were made 
and accepted to prevent criminal proceedings 
this is a vindictive prosecution by the Motor 
Traders Limited because they have failed 
to get their money. The Sessions Judge 
further says that the Bhagwan Ice Factory 
whose dispesitionto do well seemsto be larger 
than their banking account, because their 
cheques were dishonoured, undertook to pay 
instalments out of Mr. Cadd’s salary, and 
I rather assume that that undertaking was 
given to the Motor Traders Limited, so that, 
everything points to the latter having put 
pressure upon the accused and his employ- 
ers to get their money. In addition to that, 
they are secured by a surety, who, if he is 
worth the money, will indemnify the Motor 
Traders Limited, against loss. He has given 
assurance of his desite to pay, but he has 
not followed them up by a payment in cash 
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which would be the most satisfactory proof 
ofhisgood intentions, and so far he has 
only filed an offer before the one Court which 
had no jurisdiction to enforce it. But, fur- 
ther „still, in my opinion, the Motor Traders 
Limited, have a claim against the purchaser 
for the return of the car, and if they succeed 
in establishing that claim they will have 
done rather well except the inconvenience 
of having to prosecute one of their hirers. 
But, even further still, it appears that the 
accused has been made an insolvent, and 
what the value of a fine may be when in- 
flicted upon a man who has got no assets 
to pay it with, I do not know. As it was 
inflicted after the adjudication, I pre- 
sume the Receiver is not bound to 
pay, and it will, therefore, result in 
the accused having to serve another 
three months’ imprisonment. Under all 
the circumstances, although the nature 
' of the offence is not one to be condoned, 
the degree of guilt varies in different cases, 
and I am inclined to think that Mr. Cadd 
who undoubtedly has been unfortunate, 
made an honest attempt to meet the foolish 


and wrongful course of conduct, into which. 


he had drifted. On these grounds I should 
certainly, if there had been an appeal to me, 
have cancelled the fine and the imprisonment 
awarded in lieu thereof. I, therefore, al- 
ter the sentence to one of three months’ 
simple imprisonment only and direct? him 
to surrender to his bail and serve out 
under simple imprisonment the balance of 
the three months’ imprisonment to which 
he was sentenced. The fine, if paid, will 
have to be re-paid .to the receiver. of las 
estate. i 


wW. cA Sentence reduced. 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 490 OF 1922. 
August 9, 1922. 
Presniz-—Mr. Justice Broadway. 
BAHADUR ALI—CONVICT—APPELLANT 
versus 
EMPEROR-—RESPONDENT. : 

Criminal Procedure Code( Act V of 1898), 8s. 437, ` 
503— Further inquiry— Notice to accused, necessity 
0f — Additional District Magisirate, power of, to issue 
commission for examination of witness within jwris- 
diction—Penal Code ( Act XL V of 1860), ss. 362, 
365— Abduction, what constitutes—Woman, con- 
finement of, pending negotiations for her release— 
Offence, ; 

An order.under section 437 of the Criminal 
Procedure Code for further inquiry should not be - 
passed without notice to the person accused, and 
then only if the order of discharge was mani- 
festly perverse or occasioned a grave mis- 
Carriage of justice. But anorder for further 
inquiry passed without such notice is not illegal, 
[p. 51r, col, 2.] 

An officer appointed as Additional District 
Magistrate and authorised to exercise all the 
powers of a District Magistrate as contained in 
Sch. ITI, part V (18) of the Criminal Proce- 
dure Code is empowered to issue a commission 
‘under section 503 of the Code for the examina. 
tion ofa witness within his own jurisdiction. 
[p. 512, col. 1.] à à : 

R. J., a young woman, was abducted and taken to 
D. K. ftom where she, after a few days, made her 
escape, and was proceeding to a PoliceStation; on 
her way ahe met accused who represented him- 
self to be ‘a Police constable and offered to take 
her to the Police Station, but instead of doing 
this he took her to his house where he confined her 
and negotiated with her relatives who agreed to 

ay him for her release : - | 

Held, that the action of the accused in falsely 
representing . himself to be a Police constable 
and the inducement held out by him that he would 
take the woman to the Police Station amounted 
to abduction as defined in section 362 of the 
Penal Code. [p. 512, col. 2.] : 

Held, further, that in wrongfully confining, 


. the woman while he negotiated with her relative 


for the payment of a sum of money which was 
practically her ransom, his act fell under section 
365 of the Penal Code. [p. 512, col, 2.] 


Criminal appeal from an order of the 
First Class Magistrate, Rewalpindi, dated 
the 16th May 1922. : P 

Mr. -Kisken Chand, for the . Appellant. 

The Government Advocate, for the Re- 
spondents. 


' JUDGMENT.—-Somewhete 
middle of .December. 1920 a young 
woman : named Rakhmat Jan, wile of 
Fazal of. -Khurram  -Paeracha,.... was: 


about the 


1 


.ealling and promised to return 
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kidnapped by Alaf Din and others and : 
taken to Dhok Kureshi. Her abductors 
have been convicted and punished according 
to law. Aiter Rakhmat Jan had been in 
Dhok Kureshi for a week or so she managed to. 
effect her escape one afternoon and was go-. 
ing to Gobia Police Station where she met 
one Bahadur Ali who asked her who she was 
and where she was going. She told him she 
had been kidnapped and had escaped and 
was on her way to her friend. Bahadur Ali 
persuaded herto go home with him saying 
he was a Police Constable and would escort 
her to the shana. He took her to his house 
at Meta Ako where they arrived at sunset 
and at khuftanwela she was locked into a 
kotha being threatened with being sent back 
to Dhok Kureshi if she created any trouble. 
Next morning he removed an earring from 
her person saying he would take it to her 
mother and in due course return her to her 
ftiends. He returned the following evening 
with some men to whom was shown 
and a few nights later she was taken to 
Gobia to the Pir Sahib and made over.to 
her mother. | : 

The mother's story was that Baha- 
dur Ali had come to her with ne 
the 
girl on payment of Rs. 600. Rs. 300 
were raised and sent by the band of Gaba 
and others—but Bahadur Ali held out 
for the Rs. 600. A further sum of Rs. 200 
was Taised and paid but as the girl was not 
made over, the mother appealed to the Por 
Sahib of Gobia who sent for Bahadur Ali 
and ou the payment of another Rs. 100 the 
gitl was handed back. i 

She was taken to the ‘hana aad examined 
on the following day (30th December 1920) 
by the Police to whom she detailed what 
had occurred. She mentioned the meeting 
with Bahadur Ali and going to his house but 
nothing was said of any ill-treatment ot 
wrongful confinement. It appears that her 
Ielatives also teftained from saying any- 
thing ‘about the payment of Rs. 600. 

On the 19th April r92r Bahadur Ali 
was Sent up by the Police for ttial under sec- 
tion 368, Indian Penal Code. Lala Chuni 
Lal examined all the witnesses produced by 
the ptosecution and discharged the accused 
holding the offence not only not proved but 
without foundation. He was apparently 
influenced gteatly by the fact that the Pir 
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Sahib of of Gobia was not produced as.a 
witness, This was on the 23rd May 1921. 
The: Court Inspector then put up a note to 
the. Superintendent of Police suggesting a 
revision, aud this note was forwarded to 
the. Disttict Magisttate recommending a 
te-trial, — . 

"The District Magistrate took action on 
this informal reference.and, without issuing 
notice to Bahadur. Ali, ditected a.te-trial 
before the Court of another Magistrate. 

. Bahadur Ali having been discharged had 
gone away and for some time could not be 


‘found. He was, therefore, treated as an 


absconder and proceedings were commenced 
under section 512, Criminal Procedure Code 
in November 1921. . 

On the 17th A March 1922 Bahadut Ali 
surtendeted and was-ttied by the Additional 
District Magistrate who found the case 
proved, and sentenced him to rigorous im- 
prisonment for five years including solitary 
confinement for three months. 

On the 35th May 1922, Bahadur 
Ali moved . this Court “under Section 
439, Criminal Procedure Code, , against 
the order. of the District 
ordering a te-ttial and Campbell, J., issued 
notice, and stayed  proceedigs on the 
i8th May r922. The order had, however, 
been passed on the 16th May 1922, and 
Bahadur Ali has, therefore, appealed against 
his conviction and séntence through , Mr. 
Kishen Chand. I have heard the learned 


. Government Advocate for the Crown. 


. It has been contended that the order of. 


-Te-trial was illegal and that all subsequent 


proceedings must, therefore, be regarded as 
worthless. Iam, however, unable to concede : 
this point. The order, was, strictly speak- 
ing, notillegal having regard tothe wording 
of section 437, Criminal Procedure Code. 
At the same time it was passed in complete 
disregard or ignorance.of the many decisions 
of this and other High Courts in which it 
has been repeatedly pointed out that an 
order for a further enquiry should not be 
passed without notice to the person accused, 
and then only if the order of dischafge was 
manifestly. petvetse or occasioned a gfave 
miscartiage ;of. justice. The attention of 
the District: Magistrate is drawn to these 
authorities for future guidance. 

< As the order was,not legal and ag pto- 
ceedings had terminated . before. the 
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order staying them were issued I must 
dismiss the petition of revision. ' - : 
In the’ appeal it .was contended 
that the evidence of the Pir Sahib 
of Gobia was not admissible in evidence 
and ‘that as this was the only addi- 
tional evidence produced at the second trial 
the appellants should be acquitted, Were 
the evidence of the Pir Sahib inadmissible 
I would have no hesitation in agreeing with. 
the contention. Lala Chuni Lal’s order of 
discharge was a consideted one and cannot 
be described as perverse on the record before 
him. ,'The Pir Sahib was examined 
on commission apparently under sectiou 
503, Criminal Procedute Code end it 
‘was “contended that the Additional Dis- 
trict Magistrate had no power to issue 
any such commission. ‘his officer was, 
however, appointed an Additional Dis- 
ttict Magistrate and was authorised to 
exercise all the powets of a District Magis- 
. trate as contained in Sch. III, part V (18) 
' and was thus empowered to issue a com- 
mission under section 503, Criminal Proce- 
dure Code. It was contended that this 
power did not entitle him to issue 
a commission fot the examination 
of a witness ‘within his own  juris- 
diction but I am unable to read any such 
limitation into the section and hold that the 
commission was not illegal, -At the same 
time, I would note that it would have been 
better had the Additional District Magistrate 
proceeded to ‘Gobia and examined this wit- 
ness himself. "The Pir Sahib's evidence is 
very damring to the appellant, There is 
no reason to doubt the truth of his testi- 
` mony and he has sworn that the appellant 
admitted the woman to be in his possession 
and that her relatives had agreed to pay 
him for her release. ‘This testimony con- 
aiderably strengthens the evidence of the 
girl as to her detention by the appellant, 
` and the statement of her. mother and other 
prosecution witnesses relating to the 
' negotiations between them and the appel 
lant fot the recovery of the gitl. 
“ Tt was contended that, evenif the appellant 
did act as alleged, hisaction did not bring 
him within the putview of section 368, 
` Indian Penal Code, inasmuch as there was 
no connection between him and the girl's 
"original abductors."$The learned -Govetn- 
ónent Advocate was prepared to concede this 
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but contended that in any event section 
365 , Indian Penal Code , was applicable. 

Now, when the appellant met the girlshe 

had ceased to bea kidnapped womanin the 
strict sense. She was then a free agent but 
she would not have gone with the appellant 
but for his false representations to het as to 
his being a Police Constable and the induce- 
ment held out by himthat he would take 
het to the Police Station. His action, there- 
fore, amounted to abduction as defined in 
section 362 , Indian Penal Code. 
- His intention can best be judged by his 
conduct and the evidence leaves no room to 
doubt, that he intended to, and actually 
did confine her wrongfully while he negotia- 
ted with her relatives for the payment of a 
sum of Rs. 600 which was practically her 
ransom. His act; therefore, falls under sec- 
tion 365, Indian Penal Code vide Po Lan 
v. Emperor (x). 

There remains the question of, sentence. 
The Magistrate seems to have believed the 
woman's statement that the appellant ra- 
vished ,her—but this view I am unable to 
The appellant had his wife 
with him in the house and this charge 
is a development of the girl's story 
for, as far as I have been able to 
ascettain, : she did not mention this 
matter till she was.giving her evidence at 
the second trial. The offence is undoubtedly 
a serious one and the action-of the appellant 
reprehensible, but I do not think it warrants 
the sentence that has been passed. I do 
not believe that he ill-tteated the girl beyond 
keeping her confined while he was nego 
tiating fof het ransom and having te- 
gard to the time this chatge has been hang- 
ing over his head, I reduce the sentence to 
two yeats' rigorous imprisonment including 
three months’ solitary confinement. 

W.C, A. & N. H. i 

Sentence. reduced, 
- (1). xg Ind. Cas. 167; 6 X, B. R. 160; 6 Bur. 
L. T 77; 14 Cr, L. J. 167; 
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DAC record of— ‘Vernacular Vero. tot in 
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* agreement with’ English, vecord— Procedure—Doubt,,* à 


‘Benefit of. ` '- ` 
l fit OF Se ene ern is: given s a "witne. "to: be taken Toundsthe Village on 2 donkey 


Ordinarily; 
in-his own language, the vernacular récord‘of the. 


“+ case is more reliable.and; entitled to greater. wéight.- 


v. But where the Magistrate’ recording thé-evidence 
7? in English i is am Indian: géntleman of. considerable: .- 


UU éxperience “as. a^ Magistrate, "his: record 'shonld: , 
. be preferred; "Where, however; 
`. sich a Magistrate. and the .verbacular. ‘record , 


the: record of 


are at. variance, thé accused ` is entitled" “40 the 


= beiefit, of any, omissions from..the látter- and: 


Tar May’ £922. 


: the. doübts?.created thereby. [p- 316 ‘cok. nj 


* Cihat: Appeal ‘fron an. ótdef , Jof. "he" 
yis Class, Magistrate; ; Ludhiana, dated: the .. 


3 






: Mr: .B. R. "Pii, ‘for: the Appellarit: wi 


"Mr "Des: Raj Sawhney, for the. Respondent? d i 


= "JUDGMENT. —"fhe appellant; Sádlin. Singh, © 
~ has ‘been. convicted of an- offence ünder- ‘had been. completed: and the abrasions.cquld ` 





5 ` “section 376, Indian Penal Code; for comit- ; 


Gig; Tape on M isamiüt Rati Mooiti, girt” 


“and, “Kas. “been, | .sênténted to. seven, 


ji ot about Bot g “Wears, yon the: *rstli “March’ | weite three. or four days: ola, 
$4 1922, . 


poo 





4 f ud 


i assailt: hee C ‘She: RE tamen: AN, 


mat 


. ene, Ujagar, Singlr. about, the. 6cemrrence. - 
In ‘the afternoon. she: went.to athe Thana 


host | T to ‘make & Teport,-but the: “Head: Constable . 
ee MI, Justice. Abdul Qadir: EN 


-Tefused to recórdiit;: She :then: collected a ` 


. - panchayat. of the: Village people and Taid aer, 


pos appellant; aha i is: HER to: "have. Pan NA to 


them; and'it-wag ordered by; tlie purichayat 
that he should pay-a fine of Rs} x00 and agree 


with his face blackened. and-with a Barland . 
‘of shoes round higstieck, .He'and his uncles. 
“apparently, consented. to the proposed punish- 
fo “undergo... thes ‘same, “Thereupon: Maghi 
` Ram; an uncle ofthe aggrieved g girl; went.to | 
; the Thana and made a report. - "The evidence 
oi Major. D: F, "Rai, Civil- Surgeon, shows’ 
"that he found. fhe- following injuties, on the., 
| person of Mwusámyia? Ram: Moorti en: ithe. 
18th Match 1922; - e 
< (1) Stains of, blood on "her: pHvate. pario 
(2) Slight swelling of ‘the external: pantai 
- (3) Rupture of her hymen; 
. (4) Three small. ‘abrasions, on her ipic 
“The Doctor was ofopinion: that penetration, 





be caused by the back ‘rubbing, against, hard. 
-gtound, He also stated. that “the - injuries. 
-He examined. 
the appellant’ "put. found no injuries, onzhis’ 


‘yéats’ figoróns iniprisonmeyit nd a fiñe of- “private parts -anid: added. that jt. was not 


SRS. 500° of six months” “further rigorous ` 


‘Imprisonment ` in “default.” He has áppéaled 
“to this Court through Mr: B.R. Puri, ‘whom. 
T have’ “heaid. : 

- The stof- for the prosecution is; ‘that’ the. 


< Nm caught hold öf the little girl, “whom.” 


. mother.- 
l [o ut and on id ieee Mi usamanat - 


WE “Teturning: to her house, 


e : ‘and feft hér tUncóüscióus.. 


“He found alone” in” a field, . when.she was 
< after giving her 
"buffalo: to % & Cowberd, He“ ‘threw her down, 
"broke 5 “open "her azar bind, (the - string with ` 
_ which ‘her pajama was, fastened) and’ for . 
^" eibly tommitted Sexual intercourse with: her‘ 
"When she came” 
. to hér'sznses, she got tip, püt ‘other pajama 
ani went to: Fer, house. In the way she met. 
“Indar “Singh and: Jagat, Singh'and told them; 
Cher Story. "Then She ‘went’ ‘ond informed! fer: 
“Thete were thiarks óf blood” om her: 





necessary that there should: ube, any: marks. | 
‘therte. He ‘was'.alsoof opinion, that :the’ 
` appellant. was . capable, of shaving ssextial 


' intercourse 2nd: was about z5 syeats-old.;y: 


‘The prosecution « evidence in this case’ ‘con. 
‘sists of the statement ‘of -Musammat- Rani, 
Moorti; supported by”: that- of “her mother 


and Indar Singh, P. W. No. 6; as sto- cher d 


f wey 


after: the Event., x : Three Tespectable: ad P a 
- interested® witnesses, namely, Balak Singh - 
. (P.W. No. 3), Gurdit Singh (P. W.No: r4)and | 
' Natinjan Singh (P.W,'No.-4), prove the story’ 
asto the. holding of a puuchayat.and,.as,. to 
the; confession, ‘of his guilt. ‘by! the appellant.. 
Abdul Salam; Head Constable, (P.W. No; 9); 
Proves “the- fact. ‘that M uüsammat Lilawati 
‘did. go to: "make Ieport on. the- 15th March, 
but her Tepott was mot Tecorded. Thus” s 
"$0, far asthe facts of: the case ate concerned, : 


ssa, them ar. 


LER 
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Puri has not disputed them before me and 
suggested no possibility of a false case. 
.. He has, however, urged two points for pur- 
. poses of mitigation of the sentence. 
; Counsel urges) that there is no direct 
| evidefice on the record to show thai rape 
was completed and that penetration did 
take place. He refers to the statement.of Mu- 
sammat Ram Moorti (P.W. No. 1) as recorded 
‘in the vernacular where she states that after 
the appellant had broken the string of her 
pajama and had exposed his private parts, 
he thrust his fingute inside her private 
parts and she felt such a pain thereby that 
she lost consciousness. It may be noted that 
this statement in the vernacular récord is 
different to what the learned Magistrate 
has put down in the English record, where the 
girl says that the appellant “ penetrated his 
* private part into my private part and pushed 
forward." This part of the sentence does 
not find a place in the vernacular record 
at all, which is very unfortunate for the 
case for the prosecution. Mr. Puri urges 
that in cases where evidence is given by a 
witness in his own language, the vernacular 
Tecotd is always tteated as more reliable 
and entitled to greater weight. That is 
true, but I am mot sure if this maxim could 
always be safely applied in cases where a 
Magistrate who is taking down the evidence 
‘simultaneously in. English, understands the 
language as well as his reader. In the 
present case the Magistrate who recorded the 
Statement, is an Indian gentleman of long 
experience as ‘a: Magistrate, exercising sec- 
tion 30 powers. If it was simply a question 
of choosing between the two versions, 
I would certainly choose the version given 
in the record of the learned Magistrate 
in the present case, but I think after all 
there is considerable force in the contention 
of Mr. Puri, when he says that, even assum- 
ing that the Court Reader who took down 
the statement in the vernacular, inadvert- 
ently omitted the all important words or 
intentionally did so, the fact remains that 
these words ate not there, and the appellant 
‘is entitled-to the benefit of this omission 
` and the doubts created thereby. He points 
-out that the statement is supposed to. have 
been read out to the witness and E the 
witness had made use of the words which 
have:gone down on the English record, 
surely either the witnesg would have pcinted 
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out, when hearing her statement, that the 
words had been omitted, or the learned 
Magistrate could have detected this mistake 
and got it rectified. But nothing of the 
kind was done. In fact, the leatned. Magis- 
trate has signed the vernacular statement 
as cortect. Under such circumstances, I 
think the appellant is entitled to the benefit 
of this omission. I am aware of the fact 
that the medical opinion favours the view 
that penetration had taken place, but 
Mr. Puti argues that in the case of a gitl 
of such tender years, a rupture of the hymen 
might possibly take place by a forcible 
penetration of the finger of the appellant 
and blood may come out. In this connec- 
iion he draws my attention to the fact 
that the pajama of the girl, which was sent 
to the Chemical Examiner, was fcünd to bé 
blood-stained, but no semen was found on 
it, which might indicate that possibly .the 
appellant, after seeing the girl fainting 
of becoming unconscious, night have got 
afraid and might have desisted from com- 
pleting his offence. He adds that this view 
is further strengthened by the absence 
of any marks on the male organ of the 
appellant. He concedes that it is not 
necessary that the marks should be there 
in every case of rape, but he says that it is 
not likely that there would have been an 
entite absence of all marks if the appellant 
had tried penetration of his male organ 
when Taping a girl of such tender years. 
It is argued on the strength of the circum- 
stances referred to above that this should.be 
treated as an attempt at rape and not a 
completed offence. As indicated above, I 
would have been inclined to agree with 
the learned .Magistrate's view. that rape 
was committed, but for the unfortunate 
disctepancy created between the English 
and the vernacular record in the statement 
of the principal witness in the case. This 
does taise a doubt and, coupled with the- 
absence of semen on the pajama aud the 
absence of marks on the male organ of the 
appellant, I think a situation is cteated 
in which it would be safer to convict the 
appellant of an attempt, rather than of a 
completed offence. I, therefore, altet his 
conviction to one under section 376-511, 
Indian Penal Code. With this modification 
in the conviction, the maximum imprison- 
ment that could be awarded to him would 
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-be five years. But I think he is entitled 
to a further reduction of the sentence 
on account of his extteme youth.. He is 
said by the medical witness to be 153. He has 
placed his birth certificate on' the recotd, 
which would make him out to be r44. 
Though the learned Magistrate is of 
opinion, judging by his looks, that he 
is 17, yet I think, in viewofthe medical 
opinion, it must be taken that he is 
not more than 15. Though his offence 
is a  vefy serious one, considering 
the tender age of the girl against whom 


the offence was attempted, yet the effect ' 


of his own youth cannot be lost sight of 
"altogether. I think a sentence of four 
years' rigorous imprisonment would meet 
the ends of justice in this case, and 
his appeal is accepted to that extent 


and his sentence reduced accordingly.. 
The sentence of fine, however, will 
` stand, in default of which he would 


undergo six months’ further rigorous im- 
prisonment as ordered by the Magistrate. 
In conclusion, I may add that it is not 
‘without some reluctance that I have altered 
the conviction in this case, from one under 
section 376, Indian Penal Code, to one under 
section 376-511. This has been occasioned 
mainly by the sad mistake pointed out 
above in the vernacular record. ‘The atten- 
tion of the learned Magistrate is drawn 
to this fact, who, if necessary, will call 


upon the reader, who recorded the statement, 


to explain the citeumstances in which he 
came to make the omission. The learned 
Magistrate, too, if he had carefully watched 
the reading of the vetnacular statement 
to the witness as he is expected to do, 
would have found out this mistake and got 
it corrected there and then. Any repetition 


of such mistakes should be guarded against - 
in future especially with regard to points . 
which relate to the most material particulars. 


affecting the fate of a' case. 
W. C, A, : 
Sentence reduced. 
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PATNA HIGH COURT. 

CRIMINAL, REVISION NO. 301 OF 1922. 
June 20, 1922. | 
Present-—-Mr. Justice Adami. 

. MONMOHAN DASS—PETITIONER 
versus x 

BABU LALI, AND OTHERS—OPPOSITE- 
E PARTY. 

Criminal Procedure Code (Act V of 1898), 8s: 
107, 125—Securtty for keeping peace— Appeal 
right -of— Jurisdiction of District Magistrate to 
take executive action. . 

No appael lies from an order under section 107 
of the Criminal Procedure Code, but where a petson 
bound down under that section applies to the 
District Magistrate to consider the case’ under 
section 125 of the Criminal Procedure Code and 
Cancel the bond, the latter is within his juris- 
diction to take executive action for the settlement 
of the dispute and direct the applicant to be dis- 
charged from his security, that is, cancel the bond, 
if he comes to a finding that there was no real 


. danger of a breach of the peace. [p. 516, col. 2]. 


Daya Nath Thakur v. Emperor, 5-Ind. Cas. 555; 
37 C. 72; 14 C. W. N.306; 11 C. L. J. 147, referred 


Durga Singh v. Amar Dayal Singh, 66 Ind. Cas. 
425; 3 P. L. T. 103; 23 C. E. J. 281! (1922) A. I. 
R. (Pat.) 334, distinguished. 


Mr. G. C. Pal, for the Petitioner. . 
Mr. 5, P. Varma, for the Opposite Party. 


JUDGMENT.—The petitioner seeks in - 


this application to have the order of the 
District Magistrate of Monghyr discharg- 
ing the opposite party from, the necessity 
to execute bonds under section 107, Criminal 
Procedure Code, set aside, , 

It appears that the Zemindar of Ulao 
demanded enhanced rents from the tenants 
of village of Rani Shankarpura and, on 
their refusal to pay, instituted suits for 
enhancement, and this caused, great dis- 
content among the villagers, who determined 
to resist. ‘They decided to refuse payment 
of rent to the landlord and to boycott his 
amla and servants; great friction arose 
and there were acts, and threats of violence 
which eventually led to an order being 
passed against the tenants, the five leaders 
of the opposite party, under section 107, 
Criminal Procedure Code, binding them 


` down to keep the peace. 


The opposite party then made an ap- 
plication to the District Magistrate to con- 
sider the case under section 125 and 
the bonds. 


+ 


cancel 


` 
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On the 25th October rgar, the District 
Magistrate passed the order: 
“Admit appeal, send: for record. “Notice 


other party. As I shall be out on tour’ 


almost continuously for the next few months, 


X must hear the appeal in Camp. Beguserai ' 


will suit both parties. 
rith November,” 
s The District Magistrate accordingly E 


I wil hear it on 


; hearing the “case on November rith but’ 


"came to the conclusion that it. would te: 
better if the parties. came to terms, 
“and gave time for this purpose. On Jan-' 


"ary I2th he noted that the. parties agreed- 


to an enhancement of 3 annas 3 pies in 
-the rupee instead of the admissible .en- 
| hancement of 5 annas in the fupee. He- 
then settled that time should be given for 


"| the deposit of rents by the tenants. 


On the 6th of March he recorded that- 
“the parties had more or less settled their 
‘dispute and that 232 tenants had agreed 
' to the figüres of the rent settled and some 
-80 others were likely to settle their differ- 
- ences with the landlord. . It was also agreed 
to settle the rent suits. 


District Magistrate noted that though the 
five present petitioners had' not settled 
their dispute direct with the landlord, there ` 


[ 


wás no sufficient reason for pospenes d 


the- disposal of the case. He remarked 
' that the landlord had been almost as much 
‘to blanie for the'trouble as the tenants 
"and then he wrote in the order-sheet : 

“I do not consider that after the present 

* Settlement there i$ any danger of a breach 
-of the peace. I- accordingly allow the 

-appeal and. discharge the appellants from 

the necessity of giving security for their- 
“future -behavicur, setting aside the order 
- of the lower Court." 


' this Court ‘against- the said order: Mr. 
= Gour Chandra Pal, on ‘his behalf, argues 
that the District "Magistrate had no juris- 
‘diction -to' hear ‘an appeal against an order 
"dn proceedings under section ' 107, and that 
- the only orderhe: could’ pass” under secticn 
“725 was dn order-eancelling- the bond. He 
relies on the decision in- Daya Nath “Thakur 
Bc a (1): and i on a judgment of mine 


(1) E Cas. ses; 37 C. jai n W.x. 306; 
i nl. 
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On the 21st March - 
"after distribution. of the rent receipts, the 


- [to25 


in the case of Durga Singh v. Amar Dayal 


' Singh (2). 


‘There: is no doubt as to the correctness 
of the-contention that no right of appeal, 


':lies- against, an order, under section 107, 
“and that the order to be passed under sec- 


‘tion 125 is an order cancelling the bond. 


' In the present cáse we find, however, that 


there was no'appeal by the opposite party, 
in their petition they asked the Magistrate 
to -consider"their case under section 125, 
to set aside the order of the Court below 
and direct cancellation of the bonds. It 
is true that the Magistrate in the order- 
sheet described the petition as an appegl 
and proceeded to hear the parties, but he 
sübsequently took purely executive action 
in bringing about a settlement between 


“the landlord’ and tenants, and in his final 


order, though he states that he allowed 
the appeal, he also stated that in his opinion 
there was no real danger of a breach of the 
peace, and discharged the petitioners from 
the necessity: of.giving security, and this 
was equivalent to a cancellation of the bonds. 
The case of Durga Singh v. Amar Dayal 
Singh (2), mentioned above, was of a very 
different nature. There the Deputy Com- 
missioner discussed the propriety and vali- 
dity of the Deputy Magistrate's procedure 
and came to a finding that the proceed- 
ings were void as being without jurisdic- 


-tion. ‘He said.nothing about cancellation 
' of the bonds or discharge of the men bound 


down for their secürity. 

I can find no reason to hold that in the 
present case the District Magistrate acted 
without jurisdiction. He: took executive 
action for the settlement of the dispute 
and then came to a finding that there was 
no real danger , of a breach of the peace 


-and directed the opposite party to be dis- 
A jatwari of the landlord has moved 


charged from their secutity, which meant 
cancelment of-the bonds. That the’ Dis- 
trict Magistrate wrongly described the pro- 
ceeding as an appeal makes no difference. 

It is compalined that the petitioner wes 
not given a hearing before the order was 
passed; the order-sheet shows that notice 
was issued to the landlord's party and that 
throughout the landlord was represented.’ 
Furthermore, the DEBERE cannot cone 


(2) 66 Yad. Cas. 425; 3 P. L, T. 103; 23 Cr, Le 
J. 281; (1922) A. I. R. Par 334 
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tend that the proceeding. before the. District assembly: with-the common.object of attack» ^ 
Magistrate ` was an appeal, and at the same~- ing Dalip: Singh and’ -others;. that they did . 
time demand that he should: ‘have: ‘the rights so, and that they inflicted more cr less severe > 
of a respondent to an appeal.” - , sinjuries.upon Dalip Singh, Paggu and Natha 

It. is lastly. argued that. though other Singh -including grievous. hurt to Delip 
tenants settled their dispute, the five mem- , 2 Singh... The. learned District: Magistrate in: 
bers of the opposite party; did not do so. . maintaining the. convictions.found that the. 
The finding of the: District, Magistrate. that ` offence;.was, deliberately. premeditated: . 


there was no further.danger.of a breach., In. addition- to sentence imposed: urider 
of the, peace as sufficient for, „an “order “section: 147, Indian ` Penal Code,.-of ` three Ț 
‘for cancelment of the. bonds, ; ^, , months’:rigorous imprisonment, and a fine. 
I can see no good reason to interfere y ofRs..30 each, Chanan.. Singh,- Jamiat 
the Appucabon, is mee "D ^ Singh and Amnk Singh were separately - 
N. E, puede rejected, > - sentenced. as follows on.account of individual . 
^i acts. held. to -have been.” committed, . by. 
eaa ea9chi— 5. 


TO T eÁ er a .(1) Chanan Singh: to. two:months’ : tigorous-. 5 
3 MEE | ` imprisonment. and a fine: of. Rs. 50 for an - 
, offence under section-325 against: the e ee 
, = me of Dalip-Singh. 
Ca ee Jo * *(2):Jamiat Singh to three. GAN xigo-.. 
SVO ‘LAHORE. ‘HIGH. COURT, ^ 2°: rous imprisonment and.a:fine of Rs: 50 under. 


CRIMINAL, REVISION, No, .578 OF 1922. 4 section .324; Indian- Penal Code; for. hurt. 

: |o July 15, 1922. ns " > inflicted. on Dalip. Singh- mieh: an „edged wea- 
Present:—Mr. Justice Campbell. . ,pon' and  . : 

 BISHNA. AND, “ormas Convers PET > -- (3) Amrik: Singh to: a “similar - :sentencé- 
| TIONERS t,- ; |, for a, like offence committed against Baggu. 

f .. versus. 00 7 vs . . . Notice issued for. consideration of 

f ` EMPEROR— RESPONDENT, - ^" -„ the legality of the two separate sen- 


; i Code era LV of z860), 8s. m teüces awarded to each of these three 
Unlawful assembly—Rioting and grievous WW persons in view of what was laid down in. 
Rioting not — complete - without. huri-Separató. . 
sentences whether cán .be inflicted. ~ , Bhagwan Singh v. Empress of India (1 ) that 
- Separate sentences for the offences: of -rioting, r Separate sentences for the offences of rioting 
and grievous hurt cannot legally be imposed upon ` and grievous hurt cannot legally be imposed 


a member of an unlawful assembly where the offence’ 
of rioting is not itself complete until the grievous, upon a member of an unlawful assembly 


-hurt is actually inflicted, that is’ to say, where * where the offence of rioting. was.” not. itself 

the causing of the hurt is itself the form of, force complete: until the grievous hurt was, ac- 

or violence which constitutes the offence of ridting. tually inflicted, that. isto say, where the 
Sic Ph. AE d of ea we R. causing of -the hurt was itself the. form of 

ade Son TUS : * force. or- violence, Which. : “constituted the 
Petition for. revision against the. order - of offerice of rioting. 


the District . Magistrate, Savas du dated. I have examined ‘the. évidence and I find 
the 15th March 1922. . a '« that tke injured persons Dalip, Singh, Baggu ' 
An IE Chane dor the. Petitioners, and -Natha M e ie other ‘professed 
—1n the case.. irom wW é-witnésees eclare, that.the first violer 

this petition for revisión.has arisen eight oe an attack upon. Dalip.: Singh 2 iani 
persons have ^been convicted, all under struck three blows, one by- Jamiat: Singh 
xp NU t MEM 
; ^owLic o y one 

The convicts with whom I ain concerned of :the other. convicts. "Kartara.. It appears, 
are, Chanan- Singh; ‘Jamiat Singh, and- therefore, that the double sentences of.’ Jamiat 
Aanrik Singh; The finding of the Magistrate. Singh and Cbanan, Singh cannot be mein- 


which . was: upheld- on: appeal. by, the: tained, “singe the. ‘unlawful assembly was 
leeined. District Magistráte, is that the - 


ight, convicts, ; toe mE on “unlawful, - m 4 BR, 1901 e 52 P, Ia R.1901, — i 
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gi. 
JAMNA PRASAD V. XMPEROR. 


converted into a riot by the acts which are 
the basis of their convictions under sections 
324 and 325, Indian Penal Code. : 

As regards Amrik Singh, the evidence 
which has teen believed by the two Courts 
below and which apparently has been ac- 
cepted as substantially correct by the learn- 
ed Judge who issued notice on this petition, 
is that he was a member of the unlaw:ul as- 
sembly and that the blow administered by 
him on Baggu was not inflicted until after 
the unlawful assembly had become a riot 
by the attack on Dalip Singh. 

So far, therefore, as Amrik Singh is con- 
cerned, the petition is rejected. In regard 
to Jamiat Singh and Chanan Singh, it is 
accepted to this extent that the sentence 
of three months’ rigorous imprisonment and 
a fine of Rs. 3 under section 147, Indian 
Penal Code, imposed upon Jamiat Singh 
is set aside; and the sentence of two months’ 
rigorous imprisonment and.a fine of Rs. 50 
imposed on Chanan Singh under section 
325 is also set aside. Their respective 
sentences under sections 324 and 147, In- 
dian Penal Code, will be maintained. 

N. K. `. Sentences reduced. 


p vy IN arn. 


ALLAHABAD HIGH COURT. 
CRIMINAL, REFERENCE No. 178 OF 1923. 
May 16, 1923. 

Present:—-Mr, Justice Kanhaiya Tal. 
JAMNA PRASAD AND OTHEKS— 
APPLICANTS 
Versus 
EMPEROR--OrrosrrE Parry, 

Public Gambling Act (III of 1867), ss. 5, 6— 
Warrant under s. 5—JBoundaries of nouse not 
given—Warrant not addressed to definite Police 
Officer—Warrant, whether legal. 

A watrant issued under section 5 of the Public 
Gambling Act, which omits to describe the bound- 
aries of the house to be searched and which is 
not addressed to any definite Police Officer, is 
not a legal warrant, and the presumption au- 
thorised by section 6 of that Act cannot be raised, 
[p $19, col. r] 


Reference made by the Sessions 
‘Judge, Mainpuri, deted 16th March 


1923. 


INDIAN CASES. 


{1923 


Mr. 
No. X. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.—Ths is a reference 
by the Sessions Judge of Mainpuri in a 
case in which certain persons have been 
convicted of an offence under section 4 
of Act No. III of 1867, and sentenced to 
pay a fine-of' Rs.r0 each. It appears that 
on the 18th of October 1922 the Superintend-/ 
ent of Police received credible information 
that a common gam ng house was main- 
tained by Puttu Lal, sen of Changi Mat, by 
caste Brahir n, resident of Mainpuri. Put- 
tu Lal was employed as.a miscellaneous 
clerkin the Court of the Subordinate Judge 
of Mainpuri, but at that time he was on 
leave. The Suprintendentcf Police issued a 
warrant for the search of the house of Puttu 
J,al but omitted to get the boundaries of 
that house noted in the warrant or to enter 
to whom it. was addressed. The caste 
of Puttu Lal was also misdescribed. The 
Sub-Inspector to whom the warrantin ques- 
tion was handed over waited for a suitable 
opportunity.to make the search. On the 
2nd of December 1922 he is saio to have 
received information from Sannu, an ekka 
driver, that ‘gambling was going on in the 
house of Puttu Lal. He corrected the caste 
of Puttu Lal in the warrant with his own 
hand and went to the house of Puttu Lal 
and made a search with the result that cer- 
tain instruments cf gaming were found in 
the house and certain persons were atrested 
with money in their possession. The main 
question fcrconsideration in the case was, 
whethe: the warrant of search was legal. 
There was a further question astohowfara 
presumption could be raised that the house 
in questicn was used asa common gam ng - 
house. The learned Sessions Judge finds 
that the warrant was illegal, inasmuch 
as the boundaries «f the house to be search- 
ed were not given therein, and it was not 
addressed to any definite Police Officer. 
He further finds tbat the caste of Puttu 
Lalas originally entered in the warrant was 
m sdesctibed and that the Sub-Inspector 
who executed the warrant was not 
authorized. to correct it on his own 
initiative. Section 5. of the Public 
Gambling Act, No. III of 1867, pro- 
vides that!.if the Superintendent of Police 


Kumuda Prasad, for Applicant 
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has reason to believe that any house is used 
as a common gaming house he may either 
himself enter, or by warrant authorise any 
officer of Police not below such rank as 
the Local Government shall appoint in 
this behalf to enter, such a hcuse and to take 
into custody all persons who may be found 
there nand seize allinstruments of gam ng, 
moneys and securities reasonably suspected 
tc have been used or intended to be used 
for the purpose of gaming, wh ch are fc und 
therein. Wheresucha warrantisissued, the 
law raises a presumption, until the contiary 
is made to appear, that such house is used as 

:acommon gaming house and that the persons 
found therein are there present fcr the pur- 
pose of gam ng. 

The bouse in question was the residential 
house of Puttu Lal and hs brother. ‘The 
erroneous description of the caste in the ori- 
ginal warrant may not be very material, but 

‘the omission to address it -to a definite 
Police Officer and to describe the house by 
` its boundar esor number renders the warrant 
vague and indefinite, and it cannot be said 
that under that warrant the Officer making 
the search was authorised to make it. The 
Suprintendent 9f Police says, that he does 
not remember who took the warrant to him 
-for s gnature or to whom it was handed 


over by him. The warrant. in question ' 


cannot, therefore, be regarded as legal and 
the presumption authorised by secton 6 
. 3f the Public Gambling Act, No. III cf 1867, 
cannct be raised. In fact Puttu Lal who 
was convicted by the Trying Magistrate 
on a charge of keept ng a common gam ng 
house has already been acqutted by the 
learned Sessions Judge. The conviction 
of the other persons cannot, theref re, 
` be upheld. The reference is accepted and 
. the convictons and sentences passed on 
, the applicants are set aside. The fines, 
. if realised, will be refunded. 
W.C..A. 
Reference accepted, 
Sentences sel aside; 
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LAHORE HIGH COURT.. 

CRIMINAL Revision PETITION NO. 588 oF 

1922. 

. August 3, 1022. . 
Preseni--—Mr, Justice Abdul Qadiz. 
GANGA RAM-—PETITIONER 

VEYSUS i 
MURAD SHAH--RESPONDENT. 
Criminal Procedure Code | Act V of 1898), s. 145— 
Final order— Finding of apprehension of breach 
of peace, whether necessary. i : 

In making a final order-under section 145 of 
the Criminal Procedure Code, it is not necessary 
for the Magistrate to record a finding that there 
is an apprehension of a breach of the peace, such 
a finding is necessary only for the purpose of 
the preliminary order when the Magistrate 
assumes jurisdiction under that section.’ 

. Petition under section 439, Criminal Pro- 
cedure Code, for revision of the order of the 
Magistrate, Jhang, dated, the 31st March 
1922. 

Lala Harbhajan Das, for the Petitioner. ` 
Mr. Shak Nawaz, for the. Respondent. 


JUDGMENT.—Sardar Sewa Singh, Magis- 
trate, First Class, Jhang, passed an order 
onthe 31st March 1922, purporting to act 
under section 145, Criminal Procedute Code, 
attaching a house, about which a dispute 
existed between Ganga Ram and 
Murad Shah, in connection with which a 
breach of peace was apprehended. He 
found that the house was not in the effective 
possession of either party at the time of the 
dispute, and that he was unable to deter- 
mine as to who was. in possession. when he 
passed his preliminary order or two months 
before it. He referred both the parties 
to. seek their réspective remedies in 
Civil Courts. 


Ganga Ram, who professes to have been 
in possession has applied to this Court for 
a revision of the said order on the ground 
that there being no finding as to any 
apprehension of the breach of the peace, the 
Court had no jurisdiction to take action 
under section 145, Criminal Procedure Code, 
There is a counter-application for revision 
on behalf of Murad Shah, who alleges 
that he was in possession at the time 
of the passing of the preliminary order 
and should have been retained in possession. 
I have heard Lala Harbhajan Das on behalf 
of Ganga Rem and' Mr. Shah, Nawaz on 
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behalf of the Murad Shah; and- -think the Under the circumstances, I do not see- - 
order must stand. any reason for interfering with this order - 
Lala Harbhajan Das has pressi ‘before in revision and allow it to stand. a 
me the ground as to the absence of a find- W. C- A. & N. E. : 
ing about there being a-danger of'a breach - : Interference declined. 
of the peace, but it is pointed. out by Mr. : ‘ 
Shah Nawaz that the-finding is necessary vw Qm. z ` : 
for the purpose of the preliminary order, 9T rat Baer mmm o : 
"when. à: Magistrate ' assumes jurisdiction, NA E E 
under: section 145, - Criminal "Procedure, : 
Code, but once. he is: satisfied that there iS^ 
.an apprehension. . that’: peace will-- be" Y 
broken, it is: unnecessary ‘that: he should. 
record ‘a finding to’ that effect ` again - when ` 


Mo 


passing his, final; order: He refers:to Kamal. i C ARAB roue COURT. . 
Kuity v. Udayavarma Raja (1) ‘arid. several: © CRIMINAL ala mse O. 139 OF 1923 
other authorities in support.of this conten- N- ja i irs d 
tiom, whichis, Ithink, correct. The Magis- © ' Presek beg mang an 
trate was, therefore, justified - in. cid - oe i 
action. As the Magistrate finds that none... ` SHEO Mae Te —APPÉLLANE. . 

of the: partics .seemis ‘to be effectively in- . A 

possession:of the house;thére seems to be- EMPEROR— RESPONDE NT. 


Penal Code (Act XLV of 1860), s. 412— 
no reason to interfere with his order, Retention of property oblained.in dacoity— Properly 
attaching the house, and leaving. eitherparty belonging to different owners—Separate convictions. 

to go to a Civil Court, though I am. not. | A person found in possession of property which 
satisficd. that the action! taken by bim is, . he knew or had reason.to believe was stolen in a 


j dacoity, and which. property is identified as be- 
strictly ‘speaking, | correct according .to:the. longing to different owners, cannot be convicted 


provisions of ` section 145.- Thé provisó.to separately in respect of the property identified 
sub-section: (4)gto -section 145 -enacts by each ‘owner unless there is évidence to prove 
that if the. Magistrate considers a’ case that it was-received! Dy him at different times 


“or from different. persons. ‘ 
one of emergency, he may, at any Queen- Empress v. Makhan, 15 A. unn W., N. 


time, -attach the „subject of dispute (1893) 101; 7 Ind. Dec. (N. 9$.) 919; Ishan Mucht $ 
pending his” decision under: this section Y. Queen- Empress, 15 C. 5115; 7 Ind. Dec. (N. $)- 
_ but he has not said anything’ as to the 925: followed. : 
emergency. ' This point: was raised by: 
Lala'Harbhajàn Das in his grotinds 
revision, but- hes not-been pressed - before pur, deted thé 20th Jenuary 1923. 
me -by any ófthe parties.” It seems to me,: ^ The Assistant GOYEEDHEUE Advocate, jos D 
however, that what the section réally con- --&he Crown. 
^. templates is that the Magistrate should 


decide’ which ofthe parties was actually . JUDGMENT. Sheo. SM appealsfrom ` 
? 4 possession’ before the dispute. Accord- [his conviction. under. section ' 412 of the : 
ing'to the learned Magistrate, the: material . Indian Penal Code. The facts found aganit: 
before him“ was not sufficient to enable him him ate as follows:— 
to come, to. a decision, on the question- of. On the r4tb. April 1922 a Suk- KENE 
possession and; 2 therefore, he has tticd’ of Police. had occasion to search his house 
to -avert'a possible: breach: of the Peace: by-.. with reference to another crim nel charge. 
attaching- the property, and referring the- His suspiciol’s were aroused by the condition 
parties to'a civil BUM ` ` of a small platform behind an oven in the 
= : . aon 4 -* kitchen and he dug up the place.. He un- 
j " earthed a bundlein which were a number of 
EVE “Ind. Cas. 6s; 36 M. 2753, 12 ‘MOL. ip, ornaments, some broken up erd some 
435i 23 A. de 7. 499i (1912) M. W.N; | T1541 13Cr, p. intact. It was subsequently asccrtained that 
7538 -v one of these articles on which this charge ig 


t 


Criminal appeal from. an order of the ` 
of Poen Additional Sessions Judge, Gorakh- 
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basbd; was stolenin a dacoity which took place ‘containing.a numberof larticles j-the:-offence, 
at the house of Musainmai:Dhanpatia in. commmittéd-by the aceüséd' in. receiving those’ :v 


the’ village of Marwatia on the 30th -Décem- “articles is a singlo offéncé atid not. number” ' 
ber1921. There is further evidence:that. of offences and it makes no difference: whe- ~ 


$5 


' this dacoity in.Matwatia was committed by, ther the articles belonged to a single owner . 
the. same gang that committed another da- or to different owners. If there ;were evi- 


4 


coity at about the same time in the vi 


ílage dence thatthe accused received the articles , . 


of Ganwaria; and it has been satisfactorily . at different times or from different person; 


proved that some of the ornaments found: the case would 


in the ‘same bundle were taken 


be different ‘but the Court, - 


in cannot. presume this against-the accitsedin < 


that dacoity. Sheo Charan has already ‘the absence of any evidence. 


. been put on his trial ‘and convicted uüder > 
.section 412 of the Indian .Penal Code in . 
connection with the articles stolen dt, the . 
Ganwaria dacoity "and "was sentenced: to: 
five years’ rigorous imprisonment. “ $ 


'. He: has now ‘been put on his trial for E 
being in dishonest possession of this particu- '. 


lar ornament ‘knowing. or having reason to 


believe that it was stolen in-a dacoity. . Inz -. 
‘out opinion, Sheo Charan cannot on the evi- .: 


- dence .adduced::ini this cage be convicted ' 


saparately with regard to this. particular : 
ornament. 


'£he:ornaments which were stolen in the Gan- -> 


waria dacoity. Both. the ornaments 'wérer.- 


found in the'same bundle hidden at.the ` 


v. Mahlhans(1) [which followed an .cerlier 
Calcutta decision. Ishan Muchi v..Queen- ' 
Empress (2)] is authority for the proposition . 
that a person found in possession of stolen 


property identified es belonging to differ- : 


erit: owners. cannot be convicted separate- . 
ly, "iR. respect, of property identified ' 


by.each owner unless there is evidence toug 


` prove that they were received by him at. 
different "tiines. ^... De: TN 
We have bcen asked by the learned, Assist- 
ant Government Advocate to disseht from 
this case but we arc not prepared to do so.’ 
It hes stood unchallenged for nearly thirty - 
yeats‘and has been treated es laying down 
-the law by which the Courts should be guided; 
On principle also we consider thet the ruling 
is correct. The essence of an offence under 
section < 41r or 412 is the act ‘of ' 
recciving or retaining stolen property. If. : 
a thief hands over to the accused a bundle. : 


" n ww 


ae 


We 15 A. 317; A. W. N. (1893) ror; 7 Ind, Dee; : 
(NS) 919  .,- s 
(2) 235 € 511; 7 Ind. Dec, (N. s.) 925. 


There is no evidence that it was .:: - 
received :by- him. on-a different. o¢casion to... . 


~ in the tasé under section 5 
fused to permit this ; 


W.C.A.& N.H. —. Order accordingly... .. 


7 4 
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'CRIMINAT, REVISION Petition No. 1568 oF -> 
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RAJA RAM—CoNyvICT—PETITIONER ^ ` 
* | versus ` Pe es 


Public "Gambling Act (III of 1867), ss. 3, 4—. *: 
Search warrant, not specifying place to be searched, 
Jlegality of--Magistrate issuing ,waryant, whether 
“competentio iry, case— Evidence Aci (I of 1872), 
‘s. 32—Co-accused'in separate case, whether can be 
called as defence "witness. ` | 


.for the search of a house under the Gambling Act ` ` 
and gave it to a Sub-Inspector of Police. The ` 
place to be searched was not specified in the body 

f the warrant when. the Magistrate signed ii,'.: 
but the Sub-Inspector subsequently. noted down 
-at the bottom of the warrant the boundaries of | ` 


the house to be séarched;. n. f 
‘Held, that ás the warrant when signed by the “ 

Magistrate was not for the search of any particular 

place it was illegal. .[p. 522, col. x:]. e i 
Hargobind v. Emperor, 17 Ind.. Cas 576; 35,4. - 

1; 10- A. L. J. 355; 13 Cr. L. J. 832 and Benwari 

v. Queen- Empress, 1r P. R. 1895 Cr,, relied on, 

- A Magistrate issuing a ‘search warrant’ under... 

the Gambling Act should not himself try any. | 


. case which results from the search as the accused -: 


persons have the right to examine the Magistrate 
as a witness'as to the.circumstances under which 
the warrant wasissued: [p. 522, col. 2.] 


, H3 te 


Petitioner who was,being tried inseparate trials 


'* for offences under sections 3 and 4 of the Public .. 


Gambling Act wished to examine a co-accusel ^ 
in.the case junder section 4 -a3-his defence witness . 
i a ve Magistrate Gn . 
At ae eae cre 


M. 


4 


' Preset--Mt. ‘Justices Zafar: Ali, 4 


à e 01 _. EMPEROR-— RESPOND noL M 
same - place. “The .case of, Qwueen-Emfress - pa 


A Magistrate signed the printed form ofa warrant ' 


522° 

RAJA RAM ©. EMPEROR, 

Held, that section 132 of the Evidence Act pro- 
vided sufficient protection for the witness in such 
a case, and he could not be excused from appearing 
in the witness-box. [p. 522, col. 2.] ] 

Petition, under section 439, Criminal Pro- 
cedttre Code, for revision of an order of the 
Sessions Judge, Ludhiana, dated fhe 28th 
August 1922, affirming that of the Magis- 
trate, First Class, Ludhiana, dated the 30th 
` June 1922. 

Lala Nawwa Mal, for the Petitioner. 

JUDGMENT.— Petition in Revisions Nos. 
1568, 1627 and 1628 of r922 arise out of 
two connected cases, one under section 4 
and the other under section 3 of the Game 
bling Act (III of 1867), and will, therefore, 
be disposed of together. 

‘The grounds for revision pressed before 
me arej— 

(x) that the warrant authorising search 
of the house was illegal; - 

(2) that the Magistrate who issued the 
warrant should not have tried the case 
himself because the petitioners wanted to 

‘examine him as a witness in respect. of the 
circumstances under which he issued the 
warrant, and 

(3) that Mukandi Lal, petitioner, was 

.. prejudiced in his defence in the case under 
section 3, because the ‘Magistrate refused 
to call and examine as a defence witness 
one Gora, who was a co-accused with him 
in the other case under section 4. 

It is in evidence that Syed Ali Shah, 
Sub-Inspector of Police, gave information 
to the Magistrate on which the latter 
signed the printed form of the warrant and 
that Syed Ali Shah himself subsequently 
noted down at the bottom of it the boundaries 
of the house to be searched, Itis, therefore, 
contended that it was not a legal warrant 
inasmuch as the house to be searched was 
not specified therein when the Magistrate 
signed it. I am of opinion that this con- 
‘tention must prevail In the body of the 
warrant the place used as public gaming 
house was not stated at all and, therefore, 
the warrant when signed by the Magistrate 
was not for the search of any- particular 
place aud was illegal. See on this point 
Hargobind v. Emperor (1), Benwari v. Queen- 
Empress (2). 45 ef : | 
" () 171Ind. Cas. 576135 A ts 10 ALT. J. 355 


13 Cr. L. J. 832. 
(2) 1 P.R, 1895 Cr. d 
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As regards the second point the accused : 
had the right to examine the Magistrate 
issuing the warrant as a witness to enquire 
from him, what was the information 
received by him and how the warrant was 
filled up by the Sub-Inspector. "Therefore, 
he was materially prejudiced by the trial 
of the case by the very Magistrate who 
had issued. the warrant. | 

As regards the third point, the Magistrate's 
reasons for refusing to call Gora as a defence 
Witness in: Mukandi lLal's case are quite 
unsatisfactory. According to section 132 
of the Evidence Act (I of 1872), ‘‘a witness 
snall not be excused from answering any 
question as to any matter relevant to the 
matter in issue inany....criminal proceed- 
ings upon the ground that the answers to 
such questions will criminate, or may tend 
directly or indirectly to criminate such 
Witness, or that it will expose, or tend 
directly or indirectly to expose, such wit- 
nesstoa penalty or forfeiture of any kind 
provided that no such answer, which a 
witness shall be compelled to give shall be 
proved against him in any criminal proceed- 
ing.” This section provides sufficient protec- 
tion for a witness compelled to give evidence 
in a case like the present and he could not, 
therefore, be excused as laid down in the 
section from appearimg in the witness- 
box. 

The irregularities stated above  vitiated 
the trials and, therefore, I accept the revision 
and set aside the convictions and acquit 
the petitioners. The fines, if already 
received, will be refunded. 


Z, X. Revision accepted. 
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ALLAHABAD HIGH COURT, 
CRIMINAL MISCELLANEOUS APPLICATION 
^. NO. 72 OF 1923. 
May 2r, x923. 
Present :—Mzr. Justice Walsh. 
RADHIKA NATHA SAHA—APPLICANT 
VEY SUS ] 
JOTISH CHANDRA SADHU— 
OPPOSITE PARTY. 
Jurisdicilon— Criminal case pending in another 
Province, stay of— High Court, jurisdiction of. 
A High Court has no jurisdiction to declare that 
a criminal case pending ina Court not subject 
to its jurisdiction is triable exclusively in another 
Court; nor has it jurisdiction to stay all further 
proceedings in a criminal case which is in course of 


hearing in a Court not subject to its jurisdiction. — 


Charu’ Chandra Majumdar v. Emperor, 37 Ind. 
Cas. 1451 44 C. 595; 21 C. W. N. 320; 25 C. L. J. 
165; x8 Cr. L. J. 81 (F. B.), not followed. 

Criminal Miscellaneous application for 
transfer. 

Mr, Saila Nath Mukerji, for the Applicant.” 

JUDGMENT.—This is, in my opinion, in, 
substance an application for transfer. It is 
apparently proposed to do it by indirect 
means; first, getting a letter of request from 
Allahabad to. Calcutta; 
stay or postponement out of the Magis- 
trate at Calcutta, and then a declaration 
out of Allahabad that the case is exclusively 
triable in Benares. Nobody can doubt that 
all that complicated machinery is really 
an application for transfer. i 
cation for transfer itis bound to fail, ‘This 
Court has no jurisdiction to transfer crimi- 
nal cases which are in the course of hearing 
in another Province. Apparently Calcutta 

- thought otherwise in the case of Charu 
Chandra Majumdar v. Emperor (i) But 
‘the Madras High Court did not agree and 
I prefer the Madras view. All that will 
be wiped out and irrelevant, by the new 
section 185 as amended by the Criminal Pro- 
cedtire Code of 1923 when it becomes law. 
Mr. Saila Nath Mukerji quite naturally 
objected to my describing the application 
as one for transfer, becatise as an. applica- 


tion for transfer it was bound to fail, and I` 


will, therefore, deal with it in the language 
in which this application is presented to this 


{t) 37 Ind. Cas. 145; 44 C. 595; 21 C. W. N. 
329;.25. C.L J. 165518. Cr. L, J. 82. B.) 
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Court. This Court is asked to declare that 
this case is triable exclusively in Benares 
and not in Calcutta. This Court has no 
jurisdiction to make any such declara- 
tion, and I should not, in any event, even 
ifthere were jurisdiction, make a declaration 
which was a nullity. Secondly, this Court 


| is asked to stay all. further proceedings in 


the Second Presidency Magistrate’s Court 
at Calcutta. This Court has no jurisdiction 
over the Second Presidency Magistrate’s 
Court at Calcutta. The application is dis- 
missed. The certified copies of the Calcutta 
proceedings are to be returned forthwith 
to Mr. S. N. Mukerji, T AA 
W.A.C.&N.H, Application dismissed. 


OUDH JUDICIAL COMMISSIONER!S 
- COURT. x 
CRIMINAL APPLICATION NO. 116 OF 1922. 
November 9, 1922. 


Present-—Mr. Dalal, A. J. C. 
BHAGWAN DAS—Accuszp 


versus 
, EMPEROR—COMPLAINANT. 
Criminal Procedura Code ( Act V of 1898), 8. 137 
—Tiile, dispute asto—Conditional order, propriciy 


0f. - 

Where there is a genuine dispute asto title’ 
suitable for decision by the.Civil Court, that is a 
sufficient ground within [the meaning of section 
137 of the Criminal Procedure Code for holding 
that a conditional order under section 137 is not 
reasonable and proper." ' . ; 

Appeal against the order of the District 
Magistrate, Sultaupur,. dated the 2and 
September 1922, upholding the order of the 
Magistrate, First Class, Amethi, dated the 
31st August rg22, ordering the demolition 
of applicant's house under section 133 of 
the Criminal Procedure Code. 

Mr. Hardhan Chandra, fot the Applicant. 

The Government Pleader, fot the Crown, : 

JUDGMENT.—This is au application 
for revision oi an ordet passed under sec- 
tion 137 of the Code of Criminal Procedure 


: directing the applicant to demolish a por- 


tion of his house which is alleged by the 
District Boatd to eactoach on-a public road, 


bad. | INDIAN-CASBS, | EE E 


NADAR D: EMPERORS . 55037. , 5 
There. is- no .evidznce. cn .2fecotd ..to.^' In the result I set aside the aan 8 
induce. any Court to conie: to: the me dated the 31st Auenst 1922 
conclusion that the order.of the Magistrats-^ w.e al: . Order set aside. 
was reasonable. zand. proper. Only a Sub- ` : JE 
Owverseer. was examined on behalf of —— 


the .ptosecution' and his. testimony 15. 
very vague. : He had no, personal know- 
ledge. and he .conjecturéd ‘from some map . 


produced ‘by him that the applicent had ^ LAHORE HIGH COURT. 
encroached upon the public way. , He stat- ^ CRIMINAL, REvISION NO. 74 OF 1920. 
ed that th. breadth of the road varicd and | 7 March 31,1920. 7 
did not.definitely state what the breadth '" Present —Mr, Justice Wilberforce. 
ci the toad was exactly opposite the : NADAR-—PETITIONER É 
applicant's house and at the place . o. Yersus 
whete the encroachment is alleged. tos. ` EUPRROR— RESPONDENT. 

-have been,mádé..- It took the Court Penal Code (Act XLV of 1860), 5. 498— ,— 
of the “Magistrate | hee four months Criminal Procedure Code (Act V of 1698), $,403 ^7 
to obtain the ptesence of this Over- Detaining married women—Offence, nature of— 


" g Previous ; acquittal, whether ,bars' rosecution or 
seer iu Court. The applicant was revert subsequent a of ‘detention. P f 


examined by the Magistrate. He had ap- The detention of a married woman is a continuing 
peated on every one of the 20 hearings in ume and the act that 2 person. hos pen ace 
c en Ca; 
the case but was never ordered definitely docs Hot operate i d bar i5 his. prosecution lor 
to produce his witnesses. It would te herd any subsequent act of detention. To such subse- 
to expect him to attend the Court with quent prosecution the provisions of section 40g 
his witnesses 2^ times during. four months of i wird Procedute Code do not 
x ^ & 5 , col, 2. 
to_be,teady? Whenever it mey. “please -the PE pene ot ian Sad, 6 Ind. Cas. 497; 22 
Sub-Ovetseet to appear. ~in Court and P, I. R. roro; rx Cr. Le J. 366; 53 P, W.R. 1910 
giye evidence.. Om 29th of. August after Cr, distinguished. 
the Sub- Overseer s evidence’ was tccorded Case reported by the District Magistrate, 
sufficient tiny: otight tó have been granted Jhelum; with his No. 9r E. of 8th 
to the applicant to. prodüce. bis witnesses. January 1920. . 
Apart from this want .of opportunity to FACTS.— Jumma, the complainant, brou-, 
the applicantito: pfoverliis defence; the order. ght a complaint undér section 498, Indian 
of «tbe Magistrate. cannot . stan? becavsé Penal Code, against Nadar, accused, on the -' 
the’ tzstimoiiy-ofthe- Overséet is not suffi-. 7, 7th May 197, urging that: his wife, Musam- | 
cient,to, support At. | Tu this connection the ' mat Begaman, was enticed away at night, 
attontion: of the Subor dinate Courts taking ' when he wasion the well outside the village. 
action under. Chapter X of the Code of Cri. he Magistrate after taking defence évidence 
minal 'Procedtite aay be usefully, drawn tot | acquitted the accused on the 20th November 
thd- dbsérvdtions’ of the Jeatned.. “Ju didiciól 11917 on.the ground that the evidence was 
Commissioner, Mr. Daniels, in his order, too weak to, base a conviction. 
dated the ith:October 1922 in Crimiral . Again, on the mth August 1918 Jümma, -- 
Applica ticn-No. ror of 1922? [Rem -Lakham .. the coniplainaxt, brought the complaint.’ 
v. Emperor, (hes ‘He observed; that the under section 498/109, Indian Penal Code, 
existence, of 2 genuine dispute as to title .against Nadar, accused, with four others ' 
- suitable fot. decision. by. the Civi Court is, on a charge ; of retaining his: wife. The 
a sufficient ‘grono - within tbe: meaning of ; case was compromised and the accused ' 
section 137.0f.the Gode of Criminal Proce- acquitted on the 5th October 1918. 
ditg, ‘oF holding; that. the conditional order Again, on 29th October 1918 Jumma, the 
is; not. rensonable. and proper. Whe complainant, lodged the complaint under 
pr resent; "appeats. to me, to be sucli a case, : section 498/109, Indian ‘Penal Code, against 
whefé thé dispute ought to'be decided by’ Nadar and three others urging that accused 
the eil: Ç onik., II "x ' had abducted his wife a long time. 
TEE . ` ago, but on. the requests of some. reliable 
ES d ad Can es or Ja IIR.) 2a. 06 persons. he compromised and the accused < 
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- were’ let off, but according’ to. the vb 
: promise; - the’ woman was not returned . .to 


“him and'he is living with her.: 


‘The-.accused, -by Hakim uide 
exercising the. powers ofa Magistrate. ofthe . 


. Second Class.in' the’ Jhelum District; was 
: chatged by order dated the rrth November 
. Igig under Section 498 ot the Indian Penal 


. Code. 


‘ease. > 


` GROUNDS. —This ds. an. “extraordinary 
It would: appear: thata- case ion 


~ these: facts under section 498, Indian, Penal 
„Code, was. V d against acnused- on. the ' 


E p “Indian. Penal: “Code 


"his was “come 


. promised, Now a third case. is in-progress 


“on the same facts. 


In view-of .Section 403, 


; Criminal Procedure. Code, it. ‘would. -appear 


that even the second case: "Was illegal ‘on 
the principal of “ res judicata,” But, under : 


" any:circumstances, as 'the:second case - was — 
+ :compromised. and the. -comproinisé isón.the - 
file. and not questioned; the ruling Empéror... 


v: Harnam Singh (1) makesit clear-that the” 


: Magistrate i in the. third- case: is acting "nra; 


. 


2 


= 


-a 


utres,’ AM GANG 


“I. accept‘ the. petition ae Toward, “the. 


„proceedings tothe: High “Court - with:the 
< recommendation” 


«that the: ; RM ron 


< be quashed: . 


d. 


Dr. ‘Nandi Lal, for: the: ‘Petitioner - 
.JUDGMENT.—Jumma;- the . prese: 
complainant,. brought a. complaint - under 


. Section...498 -.against Nadar, on 7th. May.. 


. 1917, for. enticing. away, his wife. "Nadar was 


. acquitted on, 20th November 1917..-In the: 


"following: "year 
n Jumma. 


on 12th. Angust- 1918 
returned to the attack and. 


.. brought a complaint against Nadar and- 


others_ 


for detaining. his wife. The case. 


. was compromised and; the. accused were. 


.. acquitted on ‘5th, October: I918.' ‘The alle- 
„gation -of the.complainant is that Nadar, 


" promised. to return his- wife. which he has. 


not done. 
„mise; ‘however, is not matetial for the pur- 


The’ alleged breach. of -his pro-. 


poses of the present case., On. Zgth® Octo- 


t ber 10918 Jumma again. iristituted a similar. 


complaint Tor denn à against - Nadar and. 


sje 366; 53 Pe Wy ee 


^ 


(1)6; dud. Gas, p 22 P; da Re gie I je 


Yn 
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three siete: The. ‘Magistrate | viu the 
case hasi framed: a. charge, for this-offence. 
nhe. persons« chatged applied for" revision 
cto the District Magistrate, who has forwarded | 
the- proceedings, under section 438, Crimi- 
nal Procedure” Code, to this Court on the 
ground that a second complaint after an 
acquittal is against the provisions of section 
403, Criminal Procedute Code, and that 
in a similar case reported in Emperor v. 
Harnam Singh (1), it had been held by this 
Court that after a compromise further 
proceedings were uliya vires. - `> 

I have perused the authority referred, to 
. by the District Magistrate and find that it 


in a, "sectión' 498 © case “further” proceedings 
iñ- that’ case,’ were uliva Vires. "This 
an obvious: 7 proposition but it does 
not apply to. the. | present ‘case. In 
this : ‘case “Jumma 7 vis now. complaining 

of. the deten- 
tion of his' wife: “Heh took place „since 
5th ‘Octo bet 10185. and. I. JA Hrable’ 'to.. un- 


„derstand. how. he- is sins any. way: debarred . 


from: prosecuting- this. ‘complaint. Section 
403, Crimináf^ Pracedite € : Code, ` “certainly 
“Have” no. {Application ^ ‘as? "previous - 
acquittals were -in, -respect of previous 
detentions.- ‘Counsel for" “the. applicants 
“ut ges ‘thatthe effect: ‘ofthe acquittal of 
“eth Octéber “1618” Was. “to jindeimnity ‘ the : 
wrong-doets from any punishment in 
respect: of the, woman 5, detention; , With 
this argumént .I:agree. with the qualifica- 
tion. that: the indemnity, was only effective 
for an offence committed, before the date 
of-the -acquittat. . Iti is cleat that detention . 
of a mattied woman isa continuing offence , 
.and that a petson committing such amoffence 
is. always. liable, to, prosecution ~ except ' 
.for any. period in Tespect | of which be has - 
been found, innocent.. T hold,. therefore, : 


| that the;action of the Magistrate. in framing 


the charge. is in.no way ultra. vires) mE 
I may. mention that, Dr. Nand, ‘Lal also 


“contended ;that it was clear from the, com- 


plaint, . itself that. the accused were being 


charged with the. ‘abduction, and with pre- 


vious. acts of detention.” The ‘fact and date 
_ of the, _ original | abduction were certainly 


: - mentioned in, the ` “complaint as also : “the 


.. previous detention.: But. these tefetenices 
werfe merely. preliminary. and it. cannot: be 
argued 4 that, it. was sommplalnant, S ciation 


1$." 


SHIMBHU NARAIN UJ, EMPEROR: 
to prosecute again the accused for offences 
for which they had been acquitted.. 

I dismiss the application for revision. 
"he record to be returned to the Magis- 
. trate for continuance of the proceedings. 
Ww. C. A Interference declined. 


ALLAHABAD HIGH COURT. 
CRIMINAL REVISION NO. 124 OF 1923. 
March 28, 1923. 

Present: —Mr, Justice Ryves. 
SHIMBHU NARAIN—APPHICANT 
versus —— 
EMPEROR—OprosiTE PARTY. 

Penal Code ( Act XLV of 1860), zs. 88, 92— 
Chaining up insane person—Good faith. 

Where a person of education anā wealth and 
living in a town, where medical attendance can 
easily be procured, chains up his occasionally insane 
brother in an unnecessarily crnel -way ior over 
3 months and apparently would have continued 
so to confine him indefinitely, if the District Judge 
had not interfered, he cannot be said zo have acted 
in good faith, i.e., with due care end attention 
and cannot be given the benefit of sections 88 and 


92 of the Penal Code. 


Criminal revision from an order -of the 
Sessions Judge, Farrukhabad. 

Messrs. C. Ross Alston and P.N. Sapru, 
for the Applicant. 

Mr. R. Malcomson (Assistant 
Advocate), for the Crown.  . 

JUDGMENT.—This is an unusual case. 
Shimbu Narain was convicted by a Magis- 
trate of the First Class under section 344 0f 
the Indian Penal Code and sentenced to 
one day's detention, till the rising of the 
Court, and a fine of Rs. 200.. His appeal 
was dismissed by the learned Sessions Judge 
of Farrukhabad and he comes here in revi- 
sion. 'The facts are not disputed. 

Shimbhu Narain is a wealthy Zemindar 
and an Honorary Magistrate iu the town 
of Kanauj. ‘The charge against him is that 
of having wrongfully confined his brother, 

* Maheshwar Narain , for more than ten days, 

in fact, from the 29th of March until the 
3d of July 1922. It appearsthat Mahesh- 


Government 
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war Narein is subject to fits of insanity, 
and, on such occasions, exhibits dangerous 
and violent tendencies. On or about the 
29th of March he certzinly became very 
violent and went about brandishing a sword 
and threatening to do violence to people. 
I think there is no doubt that on that date 
he was insane, and dangerously so. 
Shimbhu Narain had him , chained 
up with very heavy chains and kept 
him in that condition until the 3rd of July, 
when, the matter having been reported 
to the District Judge, Shimbhu Narain was 
called upon to produce Maheshwar Narain 
before him. He did so and brought him 
to Court chained in the same fetters in which 
he had been confined. An examination 
of Maheshwar Narain’s mental condition , 
was then made by two medical practitioners 
and he was certified to be then sane. "These 
facts aré admitted. ` 


Itis argued that Shimbhu Narain was justi- 
fied in what he did and that he acted honestly. 
Asevidence of hishonesty, attentionis drawn 
to the fact that he produced Maheshwar 
Narain before the District Judge in the very 
fetters with which he had been chained. 
Both the lower Courts have held that the 
manner in which Maheshwar Narain was 
chained was unnecessarily cruel. This, it 
is argued, is irrelevant and does not affect 
his guilt. In my opinion, although the mat- 
ter has not been considered in the same 
light by the Courts below, it is relevant on 
the question of the good faith of the accused 
The accused relies on sections 88 and 92° 
of the Indian Penal Code as justification. 
The learned Sessions Judge’ has rightly 
held that an accused person who desires the 
benefit of this or amy of the other exception 
in the Code must prove that he comes within 
its scope, and that the accused has failed 
to do so. Under both sections 88 and 92, 
the accused person must show that he acted 
in good faith. Now, “good faith,” for the 
purposes of those sections, is explained by 
section 52 of the Code which says, '' nothing 
is said to be done in good faith which is done 
without due care and attention.” ‘The evi- 


* dence shows that although Maheshwar 


‘Narain is subject to fits of violent insanity 
tlevertheless he has lucid intervals. It 
‘seems, in fact, that these fits only come on 
occasionally and are temporary. Under 
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these circumstances, having regard to the 
fact that the accused is a person of educa- 
tion and wealth and that he lives in a town 
where medical attendance could easily be 
procured, he cannot be said to have acted 
with due care and attention in chaining up 
his brother in this unnecessarily cruel way 
for over three months, and apparently he 
would have continued so to confine him 
indefinitely if the District Judge had not 
interfered. If the definition of "good faith" 
as given in the-General Clauses Act Act X 
of 1897, which says ‘‘a thing shall be deemed 
to be done in good faith where it is 
in fact done honestly whether it is done 
negligently or not"had been applicable, 
there might have been some force in 
the argument of the learned Counsel for the 
applicant, although even then I am 
doubtful whether the accused, having regard 
to his position in life, could be entirely ex- 
onerated. In my opinion the conviction 
isright. I decline to interfere. 
M. D. Conviction upheld. 


— m e 


LAHORE HIGH COURT. 
CRIMINAL REVISION No. 358 OF 19x19. 
May 10, 1919. 

Present :—Mr. Justice Dundas. 
LAKHMI DAS—Convict—PETITIONER 
VEYSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 441— Crt- 
minal irespass— Intention to cause annoyance. 

Where, with a view to attach the. property 
of his judgment-debtor, a decree-holder enters 
the premises of a third person without having 
any right to do so, his act amounts to an invasion 
of the privacy of that person which would neces- 
sarily cause great annoyance, and comes within 
the definition of section 441 of the Penal Code, 
even though his primary object may not have 
been to cause annoyance, as he should be deemed 
ra Dave intended the natural consequences of his 

c 

Ram Saran v. Emperor, 12 P. R, 1906 Cr.; 4 Cr. 
UL. J. 2933 54 P. L. R. 1907, relied on. 

Bhiham Singh v. Emperor, 42 Ind. Cas. 1006 
I5 A. L. J. 808; 19 Cr. I. J. 46, not followed. 

Akshoy Singh v. Rameshwar Singh, 35 Ind, 
Cas. 515; 43 C. 1143; 20 C. W. N. 1071} X7 Cr L. 
J. 339, distinguished. 

Petition for revision, under section 439 
of the Criminal Procedure Code, of an order 
of the Sessions Judge, Jhelum, dated the 
I4th December 1919, confirming that of the 
Magistrate, First Class, Jhelum, dated the 
roth October 1918. 
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Dr. Nand Lal, for the Petitioner. 

JUDGMENT.— One Lala Lakhmi Das 
of Pari Darwaza, Jhelum District, had a 
money-ilecree against one Amir Khan ot 
the same place. . 

On the 25th December 1917 he has been 
found to have entered the enclosed yard 
of one Dhuman Khan, son-in-law of Amir 
Khan, in order to seize and attach certain 
goats the property of Amir Khan. 

On this finding of fact the Magistrate had 
convicted him of criminal trespass under 
section 448, Indian Penal Code, and the 
conviction has been upheld by the Sessions 
Judge. 

Lakhmi Das applies for revision of this 
order and a number of authorities have 
been quoted to me in support of his conten- 
tion that his act does not amount to a 
criminal offence. v 

Criminal trespass is defined in secticn 
441, Indian Penal Code, and the definition 
is as follows :— 

“ Whoever enters into or upon property 
in the possession of another with intent to 
commit an offence or to intimidate, insult, 


` or annoy any person in possession of such 


property....... is said to commit criminel 
trespass.” . 

The first case quoted is Bhikam Singh 
v. Emperor (1). In this case the decree- 
holder seized cattle belonging to the judg- 
ment-debtor from the house of a third party. 
It was held that he was not guilty of cri- 
minal trespass in the house of that third 
party. ' 

The order is very brief and does not give 
any details of the facts but, no doubt, 
supports tlie contention of the applicant. 

The next case Akshoy Singh v. Rameswar 
Singh (2) is only to the point, in 
that it lays down that if a person 
eaters ou land in the possession of another 
in the exercise of a bona fide claim sf right 
without intention of atinoying the person 
in possession he cannot be convicted of 
criminal trespass. This, however, was a 
boundary dispute. 

In Meajan v. Sharafatullah Khan (3) it is 


(1)42 Ind. Cas. 1006; 15 A. L. J. 808; 19 Cr 
6 


T, J. 46. 
(2) 35 Ind. Cas, 515; 43 C. 11433 20 C, W. N., 
1071) 17 Cr. L. J. 339. ; 

9 14 Ind. Cas. 415; 16 C, W, N. 1007j 13 Cr, 
Le J. 783. 
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à od which e 
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pointed: out that to ^aonstitute . "ériminal > 
" trespass as distinguished froma civiltrespass | 
there -must:be di intention: by the frespasher ; 


^! to-catse,annoydhtce.; ^ ~- 


e In Alladitia v. Empress (4 i) di isremark- - 
“ed that to constitute: the. oftence of criminal 
Ae it"müst be 7próved. that some cri-. 


minal intent was presentin the mind-of the 
"accused: andvit-does uot at alf follow that: 


` becausé:an actis unláwful-and i is one that 


D tae Civil Law swill. ‘restrain.‘or for which, 


- it. wilt -cofipensate the: injtixed; party; in | 
Mawages that it ib necessarily criminal... 
~iIn- Rain Saran y. Emperor (5) thez: cons: 


_ clusion was arrived at that the fact:that*the . 


jprimaryintention of-theaccused is to “assert. 
-a.bona fie claim to property doesnot neces-_ 
_csarily- justify .an' act by him which. he 
knows or must be assumed’ to know ta’ by 
EA to intimidate, insult - or annoy the 
Moos ün possession; 07 
lIs the body of the Sodesient- a. remark. 
is wade that it is no violence te the lazgu- 
age of the section to hóld that a.mañ shall 
intend the natural consequences’ of his àct. 
Now i*'this:case it.is clear that neither 
. the bailffinor the applicant had any right to 
* enter the: enclosed yard of.Dhuman Khan 
and that, as a mater of fact, they must have 
. Kiown" thát, uuder the circumstances, the 
‘act wes. a: decided invesion -oftle privacy - 
of, kis .honseliold which would nes esserily 


: cause ` bim. great annoyance.. . K. 
The Megistrete and the learned. Sésslara e 


v “Judge ate 
of, fact. 

| Although, - théréfore, a desire to . cause” 

' annoyance to ‘Dhumen Khan may not heve~ 
bée1 the priniary: object's of Lele Lakhmi pos 
he see.us to ne Te in fect guilty.of an 

mas within thedefinition of. 

441, ardja, Panel Code, ant: there. 


~ df ong opinion oi this: ues. 
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-of thei Süb- -Magistrate, 
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' “MADRAS; aH COURT. : 

Cement, | MISCELLANEOUS, Perro "No. i 

tes AIOF I923- ogee l 
SOLAS February 23,- i023. : 
Present -—Mr. Justice Reiners 

i VALAVARTY ; “ANKANNA—>*:- 
- ACCUSED— PETITIONER | = 


. 


EN. O L DESUS 6 21 DoT 


JPILLAMÉRI: ADRIBROTLU- 
COMPLAINANT--RESPONDENT, . 

Criminal: fvial--Stay of ‘trial pending. Gecision 
of ~ civil. isutti—Proper , ,Srocedure — Criminal “Pros: a. 
“-ceduve- Code- ( Act^V of 1898), `s. tg Goverment, 
of: India Act, 1915, (5: & 6 Geo. V, C: 6r), s. 107. 

„An: application" ‘fer stay. of trial in a criminel. 
case: "pending the decision of a Civil Coürt.ought ` 

to'be made in the ‘first instance to the Magistrate 
“trying the’ case under section 344 of the Criminal ' 


: Procedure Code and if the party.fails-to-get a 


, reasonable order, a revision'against the order of 
refusal;, ‘Should be filed to the High Court. 

- The High Court will not act under section 107 
-xof the Government of India Act ön. an indepen- 
.-dent ‘application for stay of proceedings. -~ PES 

Petition, -praying that; in-the circtmsian- ' 


. Ces stated in.the affidavit filed therewith, 


the X gh Court will-be pleased to issue- an 
order d Iecting stay of further. proceedings - 
in C. & No; 20f1623, on tlie file of the Court . 
Ponutir, pending 
d.sposál of Original Suit No. I. of 1923 on ^ 
the file of the Court. of the District Munsif, 
Baptla. ` Dom 
Mr.:T. R. Subran NA P jo: Mr. 
S.- - Ganapath ty. -A3yár, for tbe "Petitioner. 
Mr, Ch: ‘Raghava Rao, Agr! the’ “Complainant : 
- Réspotident. . ^: 
<. sORDER. here Aso: appeal: or petition : 
pend: ng in this Coiirt in- ‘this - ‘cdtinection. 
This.i is nota .Ccàse.for the €kércisé ,0f.the 
extraordinaty : powers of this Court’ under’: 
= séction. 1057 .of:the Government: of India:Act., 
“The petitionér may? ‘apply-under section DTE 
“Criminal Progedure Codérto the’ Sub: -Magis- | 
trate 46 postpone thé trial. before him pend-. 
“ing “the: decision of Tther>Civik Court, 
and if hé fails: to^get'a reasonable order, 
“he may, their ask this" Court: to revise the or- 
dat $0: ‘passed. "ie "petition: is dismissed; 
DOW NV.: T sin sPelition dismissed, 
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LAL BAIJNATH SINGH V, CHANDRAPAL SINGH. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1518 oF 1921. 
* April 5, 1923. 

Present:—Mr. Justice Daniels. 
LAL BAIJNATH SINGH-—PLAINTIFF— 
APPELLANT: 
versus ` - 
Thakur CHANDRAPAL SINGH AND 
OTHERS—DEFENDANTS—RESPONDENTS. 
Landlord and tenant—Grove-holder—-Right to 
transfer trees. 5 : 
The general law is that a person who, plants 


a grove with the permission of the semindar ac- 


quires a transferable interest in the trees. 
Jugdip Narain Singh v. Jokhan -Ahir, 5 Ind. 
Cas. 256 and Ram Sarup v. Jagan Nath, 25 Ind. 
Cas. 192, distinguished. i 
Muhammad Yasin v. Ilahi Bakhsh, 16 Ind. 
Cas. 455; 34 A. 545; 10 A. L. J. 73, referred to. 
Haidar Ali Khan v. Gangu, A.-W.N. (1906) 
204, Haji Muhammed Ismail Khan v. Mithu Lal, 
17 Ind. Cas. 656; xx A. L. J.649 and Jalesay Sahu 
v. Raj Mangal, 63 Ind. Cas. 437; 43 A. 606; 19 
A. L. J.'616, followed. "NE 
Second appeal from a. decree of the Dis- 
trict Judge, Allahabad, dated the rg9th 
July 1921. 


Messrs. Lakhshmi Narain Tewari, Igbal 


Ahmad and Kumuda Prasad, for the -Ap- 
pellant. 
Dr. K.N, Katju, for the Respondents. 
JUDGMENT.—The dispute in this case 
relates to a grove No. 168.in Mauza Ghatani- 
pur in the Allahabad District. The grove 
was planted by the ancestors of the second 
and third defendants with the permission 
of the zemindar on payment of nazrana and 
they occupied the land as grove-holders. They 
. have transferred their rights in the grove by 
a sale-deed to the first defendant Chandar- 
pal Singh.. The  plaintiff-appellant Lal 
Baijnath Singh thereupon instituted the 
present suit on the allegation that the trans- 
fer was unlawful and thatit gave the zemin- 
dar aright to recover possession of the land. 
Both the Courts below have dismissed the 
suit. They held that under the general 
law a person who plants a grove’ with the 
permission of the zemindar acquires a trans- 
ferable interest in the trées and that the 
plaintiff has failed to prove any custom dis- 


entitling the defendants from transferring ' 


their rights: - 

Two points arise in the appeal, (1) whether 
acustom forbidding grove-holders to trans- 
fer the trees is laid down in the wajb-ul-arz 
of the village, and, if so, whether it has been 


34 


rebutted; (2) whether the general law has 
been rightly laid down by the Courts below. 

At the time when the wajib-ul-arz was pre- 
pared the village was owned by a single 
zemindar. The wajb-ul-arz stotes that there 
are in this village certain groves of which a 
separate list is given. The clause continues:— 


. “Apart from eating the fruits and flowers, 


the planters have no kind of right of cutting 
down, selling or mortgaging without the 

permission of the zemindar. The zemindar 

has no tight to asharein the prodtice, and 

no one can plant a grove in future without 

the permission of the zemindar, and when the 

land of the groves becomes vacant it will 

be under the zemindar’s control." ‘Read 

in connection with the previous sentence 

the natural reference of the word planters 

(nasiban) is to the planters of the groves 

which have just been enumerated. Having 

regard, moreover, to- the form of the clause 

and to the prohibition which follows against- 
planting fresh groves without permission, it 
seems highly doubtful whether this clause 

intended tolay down. any general custom. 

Atany rate, it appears to me thet the natural 
construction of the clause relied-on by the 

appellant is to limit it to the groves which 
ate specifically referred to in the clause. 

: Y find, therefore, that there is no evidence 
of any special custom governing the case. 
It becomes necessary to consider whether 
the Courts below havé tightly laid down 
the geueral law prevailing in the Province. 
The appellant contends that when a grove 

is planted with the zemindar’s permission 
the ordinary rule is that the grove-holder 
has no transferable interest in the trees. 
He has been unable to cite any reported. 
case in support of. this view, but he 
relies on two unreported decisions in 
Letters Patent Appeal No. 23 of 1909, 
[Jugdip Narain Singh v. Jokhan Ahir (1)] 

anda Single Judge decision. in Second 
Appeal No. 118 of 1914, [Ram Sarup v. 
Jagan Nath (2)]. The former decision was 

considered and distinguished in the case 

of Muhammad Yasin v. Ilaht Bakhsh (3) 


,tclied on by the Court below. It was 


pointed out that in the unreported 
Letters Patent. Appeal the  wajib-ul-arz 
distinctly stated that the trees belonged 

(r) 5 Ind. Cas. 250. 

(2). 25 Ind. Cas. 152. 3 à R 

(3) 16 Ind, Cas. 455 i 34 A. 545; 10 Ar L J. 73° 


f 
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to the zemindars.» The Muhammad Yesin’s 
case (3) laid down the law as being. that 
prima facie every man has a right to dispose 
of any property. he possesses whether it be 
a grove or anything else. It is,nó doubt, 
open to comment that these remarks were 
obiter as the wajib-ul-arz in that particular 


case declared expressly that persons planting ' 


the groves should have rights of ownership 
in the trees. There are, however, other 
cases not depending on the terms of any 
special wajib-ul-arz which have laid down 
the law in the same sense. ‘Iwo of these 
eases ate referred to by the learned 
Judge, Haidar Ali Khan v. Gangu (4) 
and Haji Muhammad Ismail Khas v. 
Mithu Lal (5)... The same view has very 
recently been taken in  Jalesav Sahu v. 
Raj Mangal (6), a case which was specially 
referred to a Bench for the purpose of set- 
tling the law on the subject. In that case 
it was held that the planting of a grove 
with the permission of e zemindar even on 
occupancy land had the effect of changing 
the status of a tenant into a grove-holder 
and that the latter had a transferable right 
in the trees. I find, therefore, that the view 
of the law taken by the Courts belaw is 
; Correct and I accordingly dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 


- M. A. A. A Appeal dismissed. 
(4) A. W. N. (1906) 204. 


(5) 17 Ind. Cas, 656 ; 11 A. L. J. 649. 
(5) 63 Ind. Cas. 437; 43 4.606 ; 19 Å. L. J. 616, 


. PRIVY$2 COUNCIL. 
APPEAL FROM THE CALCUTTA HIGH COURT. 
March 6, 1923. 
Present -—Lord Atkinson, Sir John 
: Edge and Mr. Ameer Ali. 
SUDHAMANI DAS AND ANOTHER— 
APPELLANTS 
| VeYSUS —. 
SURAT LAL, DAS AND OTEERS— 
; RESPONDENTS. 

“Hindu Law—Will— Absolute estate bequeathed to 
widow, legality of —Construction of Wiil—"Malik,” 
import” of. - r 

A Hindu can give by Will an absolute estate in 


his property to his widow. 
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The word “malik” employed in a Will has con- 
siderable force as indicating that the person 
in reference to whom it is used should take absolute 
Pr in the properties conferred. [p. 531, 
col, 1. 


Appeal from the Calcutta High Court, 


Mr, Parikh, for the Appellants. 
Messts. De Gryther, K.C., and Dube, for the 
Respondents. . : 


. JUDGMENT.—The only question arising | 
in this case is the proper construction 
of the Will, dated the rith May 1896, 
of the testator, Banka Behari Saha Das. 
He left a widow and a brother, who has 
since died, and is tepresented by his son, 
who, if the testator’s widow was only en- 
titled to a life-estate, would be entitled 
to the property. : 

It has been well-established that, in the 
absence of anything to the contrary, the 
words of a Will—in India—are to be taken 
as having their ordinary meaning. It 
appears to their Lordships that nothing 
could be clearer than the following 
provisions of this Will. At the end ot 
paragraph I the testator says :— 

“I give my wife permission to adopt 
five sons in succession, My wife aforesaid 
is authorised to adopt one to five sons 
according to her will." 

[Paragraph 2 commences]: “Ii my wife 
aforesaid should adopt a son in accordance 
with the authority given by me, the , 
‘aforesaid adopted son and my wife aforesaid 
shall succeed to the ownership of the entire 
properties in ‘equal shares, vested with the 
power of sale and gift, and no violation of 
such provision shall be permitted." 

Therefore, if there was an adopted son, 


_ no stronger words could be used to confer 


upon the widow the absolute right and inter- 
est in one-half, and on the adopted son 
the absolute right and interest in the other. 
half ot the property. 

This is followed by a provision about their 


‘living together in the ancestral home :— 


“and in the event of disagreement 


" between my adopted son and my wite, 


my estate shall be divided equally ‘among 
my adopted son and my wife aforesaid, and ` 
atter my death, my wife aforesaid shall 
take out Probate of this Will, and when 
the adopted son attains to the age of twenty- . 
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one my wife aforesaid shall make over his 
estate to him,” i 

Then paragraph No. 4 provides as follows: 

“Tf the aforesaid adopted son, or my 
wife aforesaid should find it necessary to 
sell any of the properties left by me, they 
shall be entitled to sell it to a stranger if my 
heirs and co-sharers refuse to purchasé it 
for an ‘adequate consideration, " 

And the last paragraph runs:— 

“Tf no son is taken in adoption by 
my wife [which is the event which has occur- 
red], she shall succeed to all the properties 
left by me after my death, with powersof 
sale and gift, and my wife aforesaid shall 
be malik, and be in possession, and she shall 
have power of sale and gift in accordance 
with the provisons in paragraph 4." 

ln every one of these provisions it is, 
therefore, clear that the testator's intention 
. was to give the absolute property to the 
wife—either in the whole of the property, 
or, if there was an adopted son, in one-half 
of the property. As was pointed out in the 
Court below, the word “malik ” in itself has 
considerable force as indicating that the 
person in reference to whom it is used 
should take absolute interest in the prop- 
erties conferred. 

The appellant's argument which is based 
on the provisions of paragraph 4 is fallacious. 
What paragraph 4 says is this :— 

“Tf the aforesaid adopted son, or my wife 
aforesaid should find it necessary to sell 
any of the properties left by me, they shall 
be entitled to sell it to a stranger if my 
heirs and co-sharers refuse to purchase 
it for an adequate consideration. ” 

This only means that, before selling a por- 
tion to a stranger, which the widow has a 
perfect right to do she shalloffer it—or give 
the opportunity of purchasing it at an ade- 
quate consideration —to the co-heits, That by 
no means limits her power of salein any deg- 
ree, and it appears to their Lordships that 
the decision appealed from was right. 

This appeal must, therefore, be dismissed 
with costs, and their Lordships will humbly 
advise His Majesty accordingly. 

A. M. & W. C. A. Appeal dismissed. 

Solicitor for the Appellant:—Messrs. 
Downer and Johnson. 

Solicitor for the  Respondent,—Messts. 
Barrow, Rogers and Nevill. 
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ALLAHABAD HIGH COURT. 
. EXECUTION SECOND CIVI, APPEAL } 
No. 1353 OF 1922, 
March 23, 1923. 
Present —Mr. Justice Walsh. 
-Musammat CHANDAN KUNWAR— 
. PLAINTIFF—DECREE-HOLDER— ° 
APPELLANT 
versus, 
NARAIN alias GIRDHARI-—DEFENDANT 
JUDGMENT-DEBTOR— RESPONDENT. 

Easement—~Light, easement of—Measure of right, 

There i$ no rule defining the measure of -a 
dominant owner’s right to easement of light or 
requiring an angle of 45 degrees through which 
the rays of the sun are to be received. The 
principle is that interference with the dominant 
owner's right in order to be actionable, must be 
a substantialdeprivationof light, enough to render 
the occupation'of the house uncomfortable accord- 
ing to ordinary notions, ‘Lhis would differ in 
different places and different circumstances, 


. 532, Col. 1.] 
d culis v. Home and Colonial Stores Limited, 


(1904) A. C. 179; 73 L. J. Ch. 484; go In T. 687; 53 — 
W. R 30; 20 T. L. R. 475, followed, 

Execution second appeal against a 
decree of the District Judge, Aligarh, 
dated the 23rd August 1922. 

Mr. Panna Lall for the Appellant. 

Mr. Gulzari Lall, for the Respondent, 

JUDGMENT.—I think this is a question 
of fact and that no question of law is raised; 
The decree which the successful decree-hol- 
der obtained directs the defendant to open: 
the voshandans. Itis avery unfortunate ex- 
pression because the voshnadans are on the. 
decree-holder's property and the decree did 
not mean that the defendant was to touch 
the decree-holder’s property but to remove, 
the obstructions, which he has cteated, 
so as not to interfere with the plaintifi's 
right of light. The plaintiff complains 
that what the defendant has done in pre- 
tended compliance or attempted compli- 
ance with the decree does not in fact remove 
the obstruction or,in the words of the decree, 
“open the roshandans." The two grounds 
of appeal raised here are that there has 
been no compliance with the decree 
so fan as the roshandans are concerned 
and that the decree entitles the decree- 
holder to light at an angle of 45 

degrees which he has not got. I think the 
latest authority in principle is to be found 
in the decision of the House of Lords in 
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Colls v. Home and Colonial Store Limited (1), 
which certainly altered the view of the law 
which had been enterteined up to that date. 
"It is clear law that there is no rule defining 
the measure ofthe dominant owner's right 
or requiring an angle of 45 degrees through 
which the rays of the sun are to be received. 
The principle laid down. by the House of 
Lords is that there must be a substantial 
privation of light enough to tender the occu- 
pation of. the house uncomfortable according . 
to ordinary notions. ‘That, as Lord Hals- 
bury points out, must differ considerably 
in the. City of London and in the country, 
‘and obviously differ very considerably 
' in wbaais or towns in these Provinces. All 
tlie foregoing observations really mean that 
it is a question: of degree.or fact in each casé. 
In this case the Amin appointed by the Mun- 
sif reported that the decree had been com- 
plied with and the Munsif agreed with him. 
In appeal the learned District Judge appoint- 
ed a Commissioner who reported ou the 
18th. July. He-says ‘‘as- for compliance 
with the terms of the decree if it means 
that light and air may be allowed to the 
appellant I have seen the room which has 
the roshandan therë, sufficient light and air 
come through them.” On this the Court 
below has found. that the decree has been 
complied with. That. is a' finding of 
fact and I cannot interfere. The appeal 
is dismisssed with costs. 

M. A. A. i Appeal dismissed. 

(x) (i904) A. C. 179; 73 L. J, Ch. 484; 90 I. T 
687; 53 W. R. 30; 20 T, L. R. 475. E 


MADRAS.HIGH COURT. 
ORIGINAL SIDE APPEAL No. 46 OF 1921. 
September 7, 1922. 
-Present:—-Sir Walter Schwabe, KT., Chief 
. . Justice, and Mr. Justice Wallace. — ' 
"E. N. A. SAMU PATTER 
— GARNISHEE— APPELLANT 
versus 
.. F.H. WILSON, Tue OFFICIAL 
ASSIGNEE or V. M. APPACHI CHETTY 
AND SONS—ÍNSOLVENTS—PETITiONERS 
T — RESPONDENTS. - : 
^ Presidency Towns Insolvency dct (I IZ of 1909), 
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s. 56—Dominant motive to avoid bankrupicy—~ 
Fraudulent preference— Procedure. 

To constitute fraudulent preference under sec- 
tion. 56 of the Presidency Towns Insolvency Act, 
the giving of preference to a particular creditor 
must have been the dominant view of the debtor. 
"Where the dominant motive of the insolvent was 
to Keep a particular creditor quiet and avoid bank- 
ruptcy altogether and the desire to prefer and the 
giving of preference were incidental only, the obli- 
gation incurred by the debtor is lawful and the 
transaction ‘does not offend against the Laws of 
Bankruptcy and must be upheld. [p. 534, col. 2.] 


Sharp v. Jackson, (1899) App. Cas. 419; 68 L. J. 
Q. B. 866; 80 L. T. 841; 6 Manson 264; 15 TLR 
418, Oficial Assignee of Madras v. T. B. Mehta 
& Sons, 49 Ind. Cas. 968; 42 M. 510; 36 M. L. J. 
195; 25 M. L,I. 265; (1919) M. W. N. 293, followed. 

In a motion by the Official Assignee to set aside 
à transaction of the debtor as being a fraudulent 
preierence, the onus of proof is on the Official 
Assignee to make out his case before the Garnishee 
can be called upon to meet it. (p. 535, col. I] 


Appeal from the judgment and order 
of Mr. Justice ' Phillips, dated the 18th 
February 1921, passed in the exercise 
of the  Oridnary Original Insolvency 
Jurisdiction of the Court, in I. P. No. 6 
of 1919, 


' JUDGMENT.. | 
Schwabe, .C. J.—This is a motion 
by. the Official -Assignee in the Insol- 
vency of. V. M. Appachi Chetty & 
Sons, that'a transaction of gth December, 
1918 under which security was given 
to the present appellant, Samu Patter; 
called the Garnishee, for Rs. 43,068-5-11 
should be set aside as a fraudulent preference 
or in the alternative, on the ground that it 
was not a bona fide transaction in that it 
offends against the Laws of Bankruptcy. 
. The matter came before Phillips, J., and 
it was tried in the following manner. ‘The 
Official Asignee’s report was read and the 
affidavits filed,on behalf of the Garnishee 
were read presumably and then the deponents 
thereto were put into the witness-box and 
cross-examined on behalf of the Official 
Assignee; then the bankrupt was called 
by the Official Assignee and nominally 
examined but really cross-éxamined om 
his behalf; then two further witnesses were 
called on behalf of the Official Assignee and 
a speech was made on belialf of the Garnishee 
and Counsel for the. Official Assignee 
teplied, In my judgment the procedute is 
| 
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notcorrect, andifitis the usual procedure 
it should be altered. The.onus is originally 
on the Official Assignee. A motion of this 
kind with witnesses against the -bankrupt 
should be tried practically as if it were an 
action. ‘The case should be opened on be- 
half of the Official Assignee, and his report 
read, at any rate, as if it were a-pleading. 
Whether it is admissible as prima facie evi- 
dence ofthe facts under rule rry of the 
Bankruptcy Rules is a matter which I should 
wish to consider when the point arises. 
The evidence to be called on behalf of the 
Official Assignee must be called in its proper 
place. If it is an evidence that can be prop- 
eily reserved to be used to rebut the evi- 
dence given on behalf of the Garnishee 
“if can beso reserved, ‘The Official Assignee 
can,of course,if he so pleases,putinthe re- 
‘spondents’ affidavits and rely upon them. 
When he has closed his case, the case for 
therespondent should be opened, the affi- 
davits, if not already in, read at the exami- 
nation-in-chief of the deponents, supple- 
mented with the leave of the Judge by oral 
evidence. Ifnotice has been given for them 
to attend they can, then, and not till then, 
be cross-examined. Further evidence, can, 
with permission, be given on the Garnishee’s 
behalf, and evidence in . proper cases in 
rebuttal may be then called and the closing 
«speeches made., The insolvent may be call- 
ed as a witness by either party ; if called, 
although usually considerable latitude is 
given, he must be examined by the party 
calling him and not cross-examined, unless 
he has shown himself hostile and permission 
is given to cross-examine. "The other side 
cau, of course, cross-examine him. 

The procedure in the present case was, 
jn my judgment, irregular in that. the 
Garnishee and his witnesses were examined 
before the completion of the Official 
Assignee's case. The Garnishee,like any other 
defendant, is entitled to hear the case he has 
to meet, and the Official Assignee, like any 
other plaintiff, has to make out his case, 
before the Garnishee can be called upon to 
answer it: 'The Official Assignee has this 
advantage that he has the Garnishee's case 
before him on oath and can, if he wishes, 
use the Gatnishee s affidavit as evidence, 
This matter is of considerable importance 
as it is the practice how far this practice is 
right, I do not discuss now, to proceed by 
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motion in practically all cases by the Official 
Assignee against strangers. 
Turning to the questions in dispute in 
this case, itis to be observed, that the Offi- 
cial Assignee's report was directed mA&inly 
to establishing the second point, and not to 
establishing fraudulent preference; and 
though the two points were kept alive until 
the end and the learned Judge decided 
both in favour of the Official Assignee, 
the second point being, as far as I can un- 
derstand, that the Garnishee obtained 
this security by promising to advance 
money to the insolvent and then 
did not carry out that promise properly; 
andthat, therefore, the transaction is a fraud 
onthe Bankruptcy Law, I have failed to 
discover on what principle of law the de- 
cree on this point was based, and it is enough 
to say that, although he had a decree in his 
favour on the point, the learned Advocate- 
General refused even to argue in support 
of it. - 
This leaves the question of fraudulent 
preference. Section 56 of the Presidency 
Towns Insolvency Act avoids the trans- 
fers of property or-payments made by 
any person.tmable to pay his debts as they 
become due from his own money in favour 
of any creditor with a view of giving that 
creditor a preference over the other cre- 
ditors, if such person is adjudged insolvent 
on a petition presented within three months 
after the-date thereof. In this case the insol- 
vent was undoubtedly unable to pay his 
debts as they became due from his own 
money and in giving the security in question 
he preferred the Garnishee over the other 
creditors. Butthe question remains whether 
he did so with a view ofgiving that prefer- 
ence. This has beenexplained to mean, look- 
ing at the mind of the bankrupt at the time, 
was the dominant view t> give a preference 
to a particular creditor?" See Sharp v. Jack- 
son (I); , Official Assignee of Madras 
v. T. B. Mehta & Sons (2). If his real 
object was to continue trading or to save 
himself from serious consequences or if he 
was really induced to make the payment 
or to give the secutity by the pressure of the 


1) (1899) App. Cas. 419; 68 L. J. Q. B. 856; 
jo A E 2 6 Manson 264; 15 T. L. R. 418. 

(2) 49 Ind. Cos. 968; 42 M. 510; 36 M. L. Ji 
190; 25 M. 1. T. 265; (r919) M. W. N. 293. 
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creditor and those who were the dominant 
factors in his mind and the desire to 
prefer and the giving of the preference 
' wete incidental only, the preference is 
not a fraudulent preference within the 
meaning of the section. The insolvent, the 
Garnishee end bis son, the Bills Manager 
of the Madras Bank, who negotieted the 
_ matter on his father’s behalf, have all been 
called,as witnesses and alltreated by the Trial 
Judge asunrefiable. Two ag-nts ormanagers 
of the insolvent also gave evidence and their 
evidence was accepted by him. Locking 
at all the evidence and treating it ail, except 
that of the last writness as suspicious and 
to be carefully scrutinized, I think the real 
‘Televent facts sre that the insolvent was 
‘seriously involved by reason of the fall in 
the market price of piece-goods in Madras 
‘in September 1918, such fall being 
'increased on the signing of the 
Armistice ‘in November and was being 
pressed by his creditors in Bombay and 
elsewhere. The hundis which he had given 
. to the Garnishee had been dishonoured, a. 
"very serious matter for a trader and there 
“were other pressing claims. He had large 
.quantities of piece-goods under mortgage- 


bonds and other persons and unless the, 


market tecoveted he was hopelessty insol- 
"vent. But I am convinced that he believed 
that the market was going to recover. Whe- 
ther he had reasonable grounds for the be- 
lief isto my mind immaterial. On Decem- 
bet the 4th, his brother who had a similar 
business filed his petition. The Garnishee 
_was getting very anxious as he was owed 
about Rs. 46,000 and was totally unse- 
cured. About December the 37d, there 
` wasanintetviewat Madras at which he press- 
ed for payment or security and promised 
that; if he was secured, he would render fur- 
ther assistance to the insolvent by making 
further loans. About that date, tke insolv- 
ent left Madras on private affaits . The 
bankruptcy of his brother made the Gar- 
nishee still more anxious and he sent his 
son, the Bills Manager of the Madras Bank, 
on a night's journey to Velampalayam to 
interview the insolvent and try to get from 
him payment or security. I am satisfied 
at the ensuing interview, the son pressed 
very hard for payment or security and 
_ -probably also threatened to take action, 

which-would have had the effect of bring- 
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ing the insolvent down, if he was not satis- 
fied. I have no doubt that the bankrupt 
was speaking the truth when he said that the 
son would not have gone away without 
a promise of security. I am also satisfied 
that at that time the bankrupt was doing 
all that he could to avoid bankruptcy and 
to catry on his business until the market 
righted itself. Further, the son held out 
great inducement to the insolvent by pro- 
mises, pethaps somewhat vague, that if 
his father was satisfied he would not only 
induce his father to make further advances 
but would also use his influence with Madras 
Bank to induce, them to render financia 
assistance to the insolvent. 

lagree with the argument of the learned 
Advocate-Generalthatif all this amounts 
to a tequest for a preference, and a promise 
that if a preference is given, help will 
be forthcoming not to enable the insolvent 
to continue his business but either merely to 
stave off the bankruptcy for a shortwhile orto 
assist in: reinstating him after the bankruptcy 
it would be right to sayt hat thedominant, 


view was to prefer, and further I think that 


such a transaction might probably be 
set aside as a fraud on the Bankruptcy Law. 
But if the real intention and hope was to 
avoid bankruptcy altogether, then I think, 
that was the dominant view, and the prefer- 
ence mefely incidental. The pressure also 
hada considerable bearing on the insolvent's 
action. I have little doubt because he 
musthave known that if he did not keep this 
particular creditor quiet, the fact of the bills 
being dishonoured had only got to be made 
publicto bring about immediate bankruptcy. 
In my judgment, the true view in this case 
is that the dominant view was to keep this 
particular creditor quiet and to get assist- 
ance from him and his son to enable the in- 
solvent to keep going andtoavoid bankruptcy 
altogether ; but this is borne out by the 
fact that the insolvent proceeded to keep 
othet pressing creditors quiet by payment 
or security and to carry on business as far as 
possible in the ordinary way for a month, 
when he called his creditors together and 
tried to persuade them to allow him to go 
on still further, a proposal which would 
have been accepted but for the refusal of 
certain Bombay creditors. ^ Within two 
months the market had righted itself suffi- 


ciently to have enabled the business to be 


Y 


^'' xXx) that from October 


r 
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' 'çatried on and possibly he would have be- `. 


come entirely solvent but, of course, it was 
too late. ` 

I think that on the evidence- that 
the -Gatnishee did not give a liberal in- 
terpretatioh to his promise of further 
` help, and he got payment of Rs. 5,000 of 
his debt in a manner, which does not 
commend itself to. me. But as I find. 
that the dominant motive was not to 
give a preference to the Garnishee, this 
motion ought to have been dismissed with 
costs. It follows that this appeal will be 
allowed with costs here and below. 


Wallace, J.—I agree. In this case I^ 
consider the following facts established by 
satisfactory evidence, and affording the only 
reasonable conclusions on that evidence :— 
I9r8 onwards 
. the Garnishee Samu Patter was nervous 

` about his commitment with his debtor, 
| Muthukumara Chetty and was become 
annoyed (see letter of 30th. October 1918) 
on his continual delay in meeting his obli- 
‘gations to him, amounting to Rs. 43,000; 
(2) that on the 3rd December 1978, he 
' became so anxious that.he left Palghat in 
seatch of his debtor, and when he did not 
find him at his place of business at Tirupur, . 
followed him up to Madras and intetview- 
ed him there for some days probably press- 
ing for payment, but. not succeeding in 
getting any very definite arrangement made; 

(3) that on 4th December 1918, his debt- 
or’s brother a pattner in a sepatate but 
similar firm went insolvent ; : 

(4) that the Garnishee probably became 
more importunate, and insisted, as he says, 
on cash payments , or if that was not possi- 
ble, on some secutity for his debt ; 

(5) that when the debtor feft on yth De- 
cember 1918 for Tirupur, the Garnishee 
sent his son, Narayana Aiyar, to continue 
the ptessure on him and his son then clear- 
ly, as stated by the debtor himself, got him 
to agree to give security for his father’s 
. debt, made him understand that unless he 
got a letter to the debtor's agent in Madras 
arranging for the security, he would not leave 
him, and himself made some promise that 
' he would get his father, in consideration 

of this security, to advance the debtor 
' some cash to enable him to stave off the more 
piessing of lüs creditors.ià Bombay; ~ `~ 
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(6) that while no definite figure of advance 
was then fixed upon, the debtor in his letter 
(now lost) to his Madras agent must 
have mentioned such a promise of advance 
and probably suggested to his agent to stand 
out for Rs. 25,000; 

. (7) that.his agent  Vijiyaraghavachari, 
when he received this letter, accordingly 
did so, demanding from Samu Patter an 
advance of Rs. 25,000 for the Bombay crte- 
-ditots, but. was put off by Samu’ Patter, 
who said, not that there was no under- 
taking by him to advance- money, but | 
that he would pay some advance after the 
business of the pledge was carried through; 

(8) that in order to get his security on 


- December roth, 1918, the Garnishee had to 


take over from the Indian Bank a loan of 


, one lakh on pledged goods ; 


(9) that when Vijiyaraghávachati found 
outthatin Maya Nadat’s deal on gth Decem- . 
ber 1918,the Garnishee himself had benefited 
to the extent of Rs. 5,000 by having a hundi 
to the amount drawn by him on his debtor : 
honoured, he indignantly called on the Gar- 


"nishee to make good his promised advance; . . 


. (ro) that the Garnishee finally in pursu-' 
ance.of the undertaking given by his son, 
on r3th December 1918 did advence 
Rs. 15,000 on a: pro-note signed by the debtor 
and another, a substantial merchant, which 
money: was Iemitted by ‘the debtor to 
Bombay creditors; bx 
: (x1) that the debtor was able to carry 


-on his business till 8th January" rgrg, when . 


Bombay creditors put him into the Insol- 
vency Court, though his Madras creditors 
were willing to wait; 

(x2) that thereis, until we come tothe mat- . 
ter of this pledge, no suggestion that the 
debtor’s niethods of business were under- ' 
hand or that his failure was due.to any 
unscrupulous or fraudulent methods but 
solely to the slump in the: piece-goods 
Prices at the time, and that the failure might 


have been avoided if prices.had recovered; > ` 


(13) that it was then difficult for any one : 
to decide whether prices would or would 
not recover, | while the Madras creditors 
were willing to give the debtor time to allow 
them to recover, and it is apparent that the 
piece-goods were not considered valueless 
ot the Garnishee would not have incurred a 


4 
od 


4 
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On these facts I have to decide whether 
the Official Assignee has estzblished 2 proof, 
that the security given by the debtor to the 
Garnishee one month before his insolvency 
was a fraudelent preference under section 
56 of the Presidency Insolvency Act. 

Itappearsto me clear on these facts that 
the debtor's firmon 16th December rgr8 was 
not hopelessly. insolvent ; that the debtor 
was-gentiinely endeavouring to carry on, was 
trying to raise money to satisfy the more 
-importunate creditors in Bombey, end. thet 
the . Madras creditors were willing thet, he 


should so carry on. It appears to me fur-. 


ther that the security secured by the Ger- 
.nishee was definitely in consideration of a- 
promise by the Gatnishee’s son to persu ade 
his father to advance the debtor money, 
not for himself, but fot his Bombay credit- 
ors, 4. e., to assist in tiding him over the 


. crises ‘and that as a matter of fact thet pro- : 


mise was carried out later by the Garnishee. 
I cannot accept the learned Advocate- 
Genetal’s contention that the advance of 
Rs. 15, 000 had nothing to do with the se- 
curity given to the Garnishee. The fact 
that he was amply secured for that ad- 
vaüce cannot affect the view that the debtor 

' had already a promise of an advance when he 
agreed totheGarnishee's previous debt being 
Secured, and Ido not think that the Gar- 
nishee would have advanced a further sum 
even on adequate security to a man ex 
. hypothesi hopelessly insolvent, unless he 
had some previous consideration therefor. 


Nor can J agree that the debtor was hope- 
‘lessly insolvent, and,therefore,the preference 
given to Samu Patter must have been 
actuated by some ulterior motive to pre- 
fer him atthe expense of other creditors, 
though no doubt he wes unable to pey from 
his own money his debts as they fell due. 
'Y have shown thet even a month later than 
the date of the giving of the security, the 


' Madras creditors were ‘willing to give the 


debtor a chance of recovery. This fact, wiz, 
that the debtor was trying to keep his feet, 


coupled with the following, that the propel- .- 


ling force towards this errengement ceme 
from the  Garnishee, that the debtor had 
, 8lven the security in return for some definite 
Promise of advance to énablé him to stave 
‘off the Bombay creditors, and that.he used 
the advance for that very purpose, and not 
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for himself, that no close connection -of 
friendship of anything but a long business 
Yelationsnip is found es between the 
debtor and .the Gatnishee, people of 
wholly different castes, lead me to conclude . 
that the giving of the security wes induced 
in the mind of the debtor by pressure from 
the Garnishee, and by a promise that, if 
he gave it, he would obtain some money 
to enable him to steve off the threatened 
insolyency. "These, to my mind, were tke 
dominant motives in the debtors mind, 


. not any idea of conferring a favour on tke 


Gatnishee at the expense of his creditors 
but rather areal and genuire hope that in 
the outcome the giving of the security to 
this Garnishee would result in the fecovery 
of his business to the tercht of ell his eredi- 
tors. , 

The law on the point is clear, see Sharp 
v. Jackson (1) and the Official-Assignee of 
Madras v. T. B. Mehta & Sons (2), where 
the dominant motive is not to prefer one 
creditor et the experse of the rest. Sec- 
tion 56 has ro application end the oblige- 
tion incurred by the debtor is lawful and 
must be upheld in a Court of Law. 

I, therefore, agree that the appeal must 
be allowed with costs here and below, (costs 
in the original Court to be on the higher 
scale). 


v. N. V. Appeal allowed, 


- ALLAHABAD HIGH COURT. 
SECOND CIVIL ATPEAL No. 1531 OF 1022, 
January 5, 1923. 

Present — MI. Justice Rafique and 

Mr. Justice Lindsey. 

Musammat SHIB DEI—PLAINTIFF 

i —ÂPPELLANT 

versus 

Musammat KANIZ FATIMA AND 
OTHERS—DERFENDANTS— RESPONENTS. 

Construction of documeni-—W ajib-ul-arz— Record 

of custom or contract. 

‘A village confiscated by the Government during 
the Mutiny was re-granted to a single, irdividual, 
‘At a subsequent Settlement a ‘record was 
made in the wajib-ul-arz, purporting to be a record 
of a custom of pre-emption in the village: 
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M. & S. M. RY, CO, V. E. RANGASWAMY CHETTY. 


Held, that having regard to the history of the 
village there could not have been a custom of 
pre-emption in existence at the time of there- 
grant and that the record must be deemed to be 
a record of contract and not of custom. PE 


Second appeal from a decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the r4th of July 1922. ` | ; 

Mr. K. C. Mital, for the Appellant. 


JUDGMENT.—The lower Appellate Court 
has held in these three pre-emption suits 
that the plaintiff pre-emptor was not entitled 
to succeed on the ground that no custom of 
pre-emption is proved in the village. 

According to what is set out inthe lower 
Appellate Court’s judgment, this village was 
confiscated by the Government during the 
Mutiny and a re-grant was made in the year 
1859, when practically the whole village 
was granted to Uday Ram, with the excep- 
tion of a small share amounting to one 
biswa odd; ‘The learned Judge was, therefore, 
right in. holding that when the re-grant 
was made, in the circumstances above men- 

‘tioned, there could not have been any 
custom of pre-emption in existence. - It 

Seems that at some subsequent settlement 
made by M. Nasir Ali Khan, a record was 
madein the wajib-ul-aiz “which purports 
to bea record of custom, but, as the learned 
Judge of the Court below observes, having 
tegard to the history of the village, this 
record must be deemed to be a record of 

contract and not of custom. 

It is argued that the lower Appellate Court 
has decided the case on a ground which 
‘was not taken in the First Court. That is 
not correct. It seems that the defendant 
raised the plea in the First Court that there 
was no custom of pre-emption at all. The 
Court of first instance did not decide this 
question but decided that,in any case, if 
there wasa custom it could not relate to 
resumed muafi lands as the lands in suit. 
If, however, the plaintiff wentin appeal to 

.. the Court below and raised the question of 
the existence of custom, he cannot complain 
if the learned. Judge has decided the point, 
even if that decsion is against him. We 
think that the decision of , the Court below 


ds correct in all these three appeals and - 


we dismiss the three appeals: under 


O. XLI r. x1. 


N K. - Appeals dismissed, 


. MADRAS HIGH COURT: 
CIVIL REVISION PETITION No. 301 OF 1922. 
March r6, 1923. ~ 

. . Present :—Mr. Justice Phillips. 

Tur M. & S. M. RY. Co. Lro.— 
PETITIONERS x 
: versus ` 

K. RAN GASWAMY CHETTV AND 

: ANOTHER-——RESPONDENTS. 

Contract Act (IX of 1872), s. 91— Railways, 
Act ( IX of 1890), s..72 (3)—Delivery of goods by 
seller “to Railway for consignment 1o  buyer— 
Property in gaods—Seller's vight to sue for 
damages.” : ; 

Where a seller delivers goods to a Railway Com- 
pany for consignment to the buyer, the property 
in the goods passes to the buyer under section 91, 
of the Contract Act and the latter alone cau, 
Suethe Railway Company for damages caused 
by non-delivery. . ] 

Dawes v. Pech, (1799) 8 T..R. 330; 3 Esp. 12; 
tor E. R. 1417, followed. j 

Petition, under section 115 of Act V of 
I908, praying the High Court to revise.the 
judgment and decree of the Court of the 


Subordinate Judge, Salem, in Small Cause 
-Suit No. 333 of 1921. 


Messrs. Brightwell and Morseby, for the 


Petitioners. 


Messrs. C. Rajagopalachari and V. N. 
Sama Rao, for the Respondents. 
JUDGMENT.—So far as the goods bought 
from Kaveri Chetty ^ are concerned, 
it is obvious that plaintiffs can claim no 
damages and this is practically: conceded 
in argument, Under section 9r of the 
Indian Contract Act the other goods had 
been delivered to Munisami Chetty and 
properties in them hed passed to him. 
Plaintiffs in consigning the goods, some of 
which had never been their property, only 
acted as Munisami’s agents. If the prop- 
erty had passed from plaintiffs they have 
sustained  no' loss by the non-delivery of 
the goods and consequently no damages. 
Dawes v. Peck (1) is authority for hoding 
that consignee alone can sue in such a case 
and it does not seem to me that section 
72 (3) of the Indian Railways Act has any 
applicdtion here for the responsibility of 
the Railway Company is not affected, 
bat that responsibility is to the consignee 
and not to his agent, the. consignor. — 
The petition is allowed and plaintiff's 
suit is dismissed with costs throughout ii 
VN. | s. Petition allowed.* | 
(2) (:799).8 T. R. 330; 3 Esp, 121101 E. R." 1417. 


538 / 
SHAURAN BIBI V. ABDUS SAMAD.. 


ALLAHABAD HIGH COURT. 

Crvi, REVISION No. 117 OF 1922. 
April 11, 1923. 

Present:;—Mr. Justice Banerji, 
Justice Gokul Prasad. 
Musammat SHAURAN BIBI AND ANOTHER 

— PLAIN'TIFFS— ÁAPPLIICANTE 
. versus . 
, ABDUS SAMAD AND OTHERS—OPPOSITE 
PARTIES—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. 
XXXIII, r. 5— Application for leave to sue as 


pauper—Evidence on plaintiffs! title, whether can 
. be taken, , 


and Mr. 


In an application for leaveto sue as a pauper, 
the Court is notentitled, before deciding whether 
-to grant or refuse the application; to take evidence 
from the parties upon the question of the plaintiff's 
title with a view to find ont whether the plaint- 
iff has a cause of action, Taking such evidence 
amounts to exercising a jurisdiction not veste 
by law. [p. 539, col. 2.] 
Jogendra Narayan Ray v. Durge Charan 
Guha, 52 Ind. Cas. 610; 46 C. 65r, relied upon. 
Charu SitaDasi v. Haran Chandra idukherjes, 
50 Iud, Cas, 520; (1919) Pat. 232; dissented from. 
Kamrakh Nath v. Sundar Nath, 20 A. 
2991 A. W. N. (1898) 36; 9 Ind. Dec, 
(N. $.) 542 and Chaterpal Singh v. Raja Ram,7 
A. 651 (F. B.J A. W. N. (1885) 156; 4 Ind. Dec. 
(N. s.) 854, distinguished. ; 


Civil revision against the order ofthe Sub- 
ordinate Judge, Gorakhpur, datud the sth 
July 1922. ; 

Mr. Shiva Prasad Sinha, for 
cants. < 

Messrs. Sankar Saran and Haribans Sahat, 
for the Respondents. > ; á 


the Appli- 


JUDGMENT. —-This is an application for 
the revision of an order of the Subordinate 
Judge of Gorakhpur dismissing the applica- 
tion made by the applicants for leave to 
sue as paupers, The claim was one for 
recovery of immoveable property by right 
‘of inheritance. One of the 
disputed the title of the plaintifls to maintain 
the suit and also denied that the plaintiffs 
were paupers. , The Court below took evi- 
dence upon the question of the plaintifis’ 
title, and 'after considering that evidence 
came to the conclusion that the plaintiffs 
had no right to maintain the suit. It also 
' was of opinion that the plaintiffs’ pauperism 
had not beenestablished. Onthese grounds 
the application was rejected. The first 
contention before us is that the Court in 
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l Proceeding to try the question of the plaint- 
ifis’ title exercised a jurisdiction not vested 
in it by law. In our opinion this con- 


tention is well-founded. Order XXXIII 
of the First Sch. to the Code of Civil 
Procedure lays down the procedure to be 
followed upon an application being present- 
ed to the Court for leave to ste as a pauper, 
Rule 5 of that Order specifies the grounds 
upon which the application may be rejected, 
and one of those grounds, as mentioned 
in clause /d) of the rule, is that the allega- 
tions do not show a cause of action. Rule 
6 provides thatif the Court does not 
reject the application on any of the grounds 
mentioned inrule 5, it should proceed totake 
evidence upon the question of pauperism. 
The only matter in regard to which evidence 


day be taken is the question of pauperism 


as provided in rule 6. Rule 7 provides 
that on the day fixed arguments may be 
heard and the evidence produced may be 
‘considered and the Court may grant or re- 
fuse the application . The only matter in 
regard to which evidence may be taken is, 
as stated above, that mentioned in rule 6, 
thatis to say, the question of the pauperism 
or otherwise of the applicant. In our opinion 
clause (d),of rule 5 enables the Court 
to reject the application if upon the 
allegations made by the applicant in 
the plaint or in his deposition as 
recorded under rule 4, no cause of 
action is shown. It does not empower the 
Courttotrythe question of the plaintiffs’ 
title after'taking evidence on that question 
and in fact to try the suit on the merits, 
before the application for leave to, sue is 
granted. In our opinion if, upon the. 
allegations contained in the plaint and 
in the deposition of the plaintiff as record- 
ed under rule 4, it appears to the Court 
that the plaintiff has no cause of action 
for maintaining the suit, the application < 
may be rejected, but we do not think 
that the law contemplates that there 
should be a regular trial of the question 
of title upon taking evidence trom both 
patties before the application is granted 
or refused: It would be prejudging the case 
if such evidence were taken. This view is 
in consonance with the decision of the Cal- 
cutta High Court in Jogendra Narayan Ray 
v. Durga Charan Guha (1). Our attention 


(z) 52 Ind, Cas, .620 ; 46 C, 65%. 
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has been drawn to a ruling of the Patna 


High Court in Charu Sila Dast v. Haran ^ 


Chandra Mukherjee (2). If the léarned 
Judges who decided that case intended to 
Jay down the rule that, in order that the 
Court may be satisfied that the plaintiff 
has a subsisting cause of.action, the Court . 
may take evidence upon the merits of the 
case, .we are unable with great respect to 
agree with them. The learned Vakilfor the 
opposite party relied upon the decision of 
. this Court in Kamrakh Nath v. Sundar Nath 
(3). That caseis, in our opinion, distingu- 
ishable from the presentcase. In that case 
what was held was that the Court should 
reject the application if on the state- 
ments which are placed before the 
Court it appears that the plaintiff 
has no subsisting right of suit. It was 
not held in that case that the Court 
might take evidence for the purpose of de- 
termining whether the plaintiff had the 
alleged right of suit. That was not a case 
in which any evidence had been taken. 
Apparently, the plaintiff was examined 
and, upon a consideration of the statements 
made by him in his examination, the Court 
came to the conclusion that no right to 
bring the suit was shown. That case, there- 
fore, does not aflord us any guide in the mat- 
ter now before us, An earlier Full Bench 
ruling of this Court in Chattarpal Singh v. 
Raja Ram (4) was referred to by the learned 
Judges in their judgment. There the ques- 
tion was whether the only point upon which 


the Court could refuse the application 
was the absence of jurisdiction to 
entertain the suit. According to the 


wording of clause (d) of rule sof the 
present Code no question of jurisdiction 
- can arise, What has to be seenis, whether 
upon the allegations made by the plaintifi, 
that is, the allegations contained in the 
plaint end in the plaintif’s examination 
“under rule 4, a cause of action is disclosed. 
If these allegations did not show a cause of 
action the Court was bound to reject the 


application. But in our judgment 
the Court is not entitled to t take 
evidence from the parties upon 5 the 

Phe 


(2) 50 Ind. Cas. 5203 (torg) Pat. 232. 
! (3) 20 A. 209 ; A. W, N. (1898) 36 | 9 Ind. 
^ Dec. (N. 8.) 552. 

(4) 7 A. 661 (F.B); A. W. N. (1885) 156; 4 
nd. Dec, (N. 5) 8534. f 21 ii 
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question’ of the' plaintiff's title before 
coming to the conclusion whether it 
would grant-or refuse the application. We 
think that in the present case in taking 
evidence on the question of title the Court 
exercised a jurisdiction not’ vested in it 
by law. 
iffs the Court below makes some general 
observations to the effect that the pauper- 
ism of the plaintifis was not proved. Tha 
Court did not consider the evidence placed 


_ before it upon the question whether the . 
plaintiffs had the means to pay the amount . 


of Court-fee requisite for the institution of 
the suit. The learned Subordinate Judge 
said that in another suit the plaintiff had 
paid a large fee to a certain Pleader. It 
alsosaid that she owned twosewing machines 
but it did not consider the value of the 
sewing machines, nor did it consider any 
point about the means of the plaintifis to 
pay the requisite amount of Court-fee. 
in our. opinion the question of pauperis 
was not tried by the Court below. There- 
fore, we hold that, in'trying the question of 
title, the Court exercised a jurisdiction not 
vested in it by law and in not trying the 
question of plaintiff's pauperism it did not 
exercise the jurisdiction which was vested 
in it. We, accordingly, allow the applica- 
tion, set aside the order of the Court below 
and send back the case to that Court in 
order that tbe question of the pauperism 
of the applicants may be determined. 
We may mention that when notice 
was issued to the Government Pleader as 
to the pauperism of the plaintifs no objec- 
tion was put forward on behalf of the Govern- 
ment. This was a matter which the Court 
should also have taken into consideration. 
Costs here and hitherto will be costs in the 
cause. 


M. A.A. Application allowed. 


As to the pauperism of the plaint- | 
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MADRAS HIGH COURT. 
Crvi REVISION PETITION No. 882 OF 1922. 
March 5, 1923. 
-` Present -—Mr. Justice Krishnan. 
KANNIAPPA MUDALIAR— 
- RESPONDENT ‘No, 1—PETITIONER 
4 YEKSUS i 
,B. CHINNASAMI CHETTIAR AND AN- 
OTHER—PETITMONER & RESPONDENT NO. 2 
: —RESPONDENTS. 

Madras District Municipalities Act (V of 1920) 
—Local Rules—— Rules 13, 14, 15——M wnicipal Elec- 
tton— Absence of initials of Polling Officer n ballot 
papey— Vote, validity of. : 

Under the-rules framed by the Governor-in- 

| Council for the conduct of Municipal elections 
under the Madras -District Municipalities Act, a 
properly recorded vote by a duly qualified voter 
cannot be treated as invalid'and rejected on the 
sole.ground that the ballot paper did not bear 
the Polling Officer's initials as required by rule 14 
(x). [p 540, col. x.) | : 

Rule r4, clause (1), is not a mandatory rule, the 
infringement of which will render the vote ne- 
cessarily invalid. The rule is intended to identify 
the ballot.paper as one given by the Polling 
Officer and where such identity can be established 

.by other evidence, 
may be disregarded. [p. 541, col. 2.] 

Rules 13 to 15 are intended to enable a duly 
qualified voter to give his vote secretly and freely 
on the ballot paper supplied to him by the Polling 
Officer to the. candidate he approves of. Where 
this object is shown to have been attaind in spite 
of the infringement ofany rule, such infringement 
cannot justify the rejection of the vote more 
particularly when the infringement is not by the 
voter but by the Polling Officer. 

Shyam Chand Basak v. Chairman of tke Dacca 
Municipality, 53 Ind. Cas. 741; 47 C. 524; 30 C. 
In j.270; 24 C. W. N. 189, distinguished. 

Ackers v. Howard, (1886) 16 Q. B. D. 739; 55 L. 
J. Q. B. 233) 54 Lr T..651; 34 W.R, 609, Islinge 
ton case, (1901) 5 O'M. & H. 125, relied on. 


Petition, under section ir5 of Act V of 
1008 and section 107 of the Government 
of India Act, praying the High Court to 
revise the order dated 8th December 1922, 
and made in O. P. No. 6 of 1922, on the 
file of the Court of the Subordinate Judge, 
Chingliput. 

Messts. T. R. Ramachandra Ayyar and 
S. Srinivasa Ayyar, fof the Petitioner. 

Mr. A. Krishnaswamy Aiyar, for the 
Respondents. 


JUDGMENT.—This revision petition arises 
in connection with the election of a Councillor 
for Ward No. 5 of the Conjeevaram.Muni- 
cipality in October jest. The petitioner 
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the absence of intitials . 


[p. 541, col. 2.] . 
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i 

before me Mr. Mudaliar and the first ree. 
Spondent Mr, Chettiar were rival candidates, 

The latter got 2 more votes than the former 
and would iin ordinary course have been 
declared elected but the Chairman held 2 

of his vóte& to be invalid on the ground 

that the ballot.papers on which such votes 
Were recorded, Exhibits A and B, did not bear 
the initials of the Polling Officer as.required 
by rule 14 clause (i) of the Rules framed 
by the Governor-in-Council for the conduct 

of Municipal elections and published in the 
Fert St. George Gazette as Notification 
No. ixzo,|deted 23rd November 1920. 
Having done so, he proceeded to ect under 
rule 28 end draw lots as the number of votes 
for the two cendidates had become equalised, 
and as the drewing resultedin Mr. Mudaliar’s 
favour he declared him duly elected. There- 
upon Mr. Chettiar filed an Election Petition 
before the Subordinate Judge of Chingleput 
Claiming thet the 2 votes in question were. 
valid ones| and were wrongly excluded. 

The learned Subordinate Judge has found 
28 a fact that the two votes were actually 
given by two duly qualified voters who voted 

at the election and that the ballot papers, 
Exhibits A and ,B, themselves were the 

outerfoils of two counter-foilsin the voting 

paper book kept by the Polling Officer 

and that there could be no question that the 

votes were genuine votes recorded by 2 voters 

entitled to vote. The only objection urged 

to the reception of these votes was, as already 

stated; that they did not bear the Polling 

Officer’s initials. No other rule or provision 

is said to have been infringed. In these 

circumstances, the Subordinate Judge held 

that it was wrong to reject the votes as 

invalid and that they should be counted 

in Mr. Chettiar’s favour. That made the 

number of votes in his favour larger than the 

number Mr. Mudaliar got. Consequently, 

he set aside Mr. Mudaliar’s election and 

declared Mr. Chettiar as properly elected, 

The revision is against that order. 

From what is stated above, it is clear 
that the question to be considered is, whether 
a vote is to'be treated as invalid-and rejected 
on the sole ground that it does not bear 
the Polling Officer’s initials even though it 
is a properly recorded vote by a duly quali- 
fied voter! The decision of the point is 
obviously ae in the present case 
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= result of the election entirely turns 
on it. 

The learned Vakil for the petitioner 
contends that the mere absence of the 
Polling Officer’s initials on the ballot paper 
is sufficient by itself to invalidate the vote 
and he relies upon the ruling in Shyam 
Chand Basak v. Chairman of the Dacca 
Municipality (x). In that case the question 
was not one of the invalidity of a vote 
given at an election properly held as here, 
but of the invalidity of the whole election 
itself on the ground of its having been held 
out of the proper hours fixed for it. There 


the election was begun later and continued 


later jn the morning and begun earlier in 
the afternoon than the time fixed for it. 
The question before the learned Judges 
was, whether that irregularity vitiated the 
election in toto.. After an elaborate dis- 
cussion of the case laid on the point, the 


learned Judges held that the condition’ 


infringed was not a mandatory one: and 


that the election could be upheld if it was 


shown that its result was not affected by 
„the error or irregularity committed, the 


burden to prove which was. on the person, 


supporting the election but that, if there 
was reasonable ground to believe that the: 
result was affected by the irregularity the 
Court should set it aside. 
sotespectfully, I entirely agree with the 
views expressed in this case. Though the 
ruling is not strictly in point as we are 
dealing with a case of a vote being challenged 
and not the election itself, the principles 
laid down may be applied to the present 
case and, applying them, it will follow 
that if nothing more appeared than that 
rule 14, clause (x), was infringed as regards 
the two votes, that would be a prima facie 
ground for rejecting those votes; but if 


it is proved by evidence that the votes’ 


were given by duly qualified voters on ballot 


papers supplied to them; by the Polling . 


Officer tley shoüld not be rejected. In 
this case, such evidence is forthcoming 
and the learned. Subordinate Judge has 
found that the votes are genuine and -I 
must accept that finding in revision; on 


that finding I am of opinion that the Sub-. 


(1) 53 Ind. ce 741;47 C. 524; 30 C.L.]. 270; 
LAB [905 


44 C. W. N 


If I may say. 


ordinate Judge’s view that the votes should 
be counted is correct. 

I do not consider rule 14, clause (7), asa 
mandatory rule the infringement of which 
wil render the vote necessarily invalid. 
The rule is evidently intended to identity 
the ballot paper as one given out by the 
Polling Officer. If, asin thiscase, the paper 
can be so identified by other evidence the 
absence of initials may, I think, be dis- 
regarded. ‘The difficulty in any particular ` 
case will be to prove such identity. 


Rules, 13, 14 and 15 show how votes 
are to be recorded. When a person presents: 
himself to vote he is given, under rule 13, 
a signature slip on which his name and 
number in the Electoral Roll are entered’ 
and which he has to sign or put his thumb 
impression, if he is illiterate. The Polling 
Officer files the slip if, as in this case, there 
is no question of the voter's identity, Under 
tule.14 the voter is then given a ballot 
paper with the initials of the Polling Officer 
on its back and the Polling Officer has also 
at the same time to enter the voter’s number 
on the Electoral Roll in the counter-foil 
and put his initials against his name in the 
Electoral Roll. Under rule 15, the voter 
who has got the ballot paper secretly 
puts a mark against the name of the candi- 
date -he votes for and folds and deposits 
the paper in the ballot box. These rules 
are evidently intended to enable a person. 
who is a duly qualified voter to give his 
vote secretly and freely, on the ballot 
paper supplied to him by the Polling Officer, 
to the candidate he approves of. So long 
as this object is shown to have been attained 
in spite of the infringement of any” rule, 
such infringement cannot, I think, justify: 
the rejection of the vote ; more particularly 
when the infringement is not by the voter 
but by the Polling Officer for whose default 
he cannot properly be held responsible. 

Rule 17 provides what irreguldrities ne- 
cessarily invalidate a, vote;there is rio 
reference in this rule to the failure on the 
Polling Officer’s part to initial as required 
byruler4asinvalidating a vote. It is clear, 
therefore, that rule 14 is not a mandatory 
rule, the non-compliance with any part 
of which would necessarily invalidate a vote. 
In the corresponding Ballot Act of 1872 
in England there is a provision in Part | 
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section (2) which réquires the ballot paper 
to be officially marked on both sides and the 
second paragraph of that section says 
that any ballot paper that has not the 
official mark on its back shall be void and 
not counted. A question arose in 
England whether the absence of the official 
mark on the front of the ballot paper would 
vitiate a vote or not in the case of Ackers 
v.. Howard (2). Their Lordships held that 
a ballot paper conforming in other respects 
to the requirement of the Ballot Act was not 
void because it has not the official mark 
on its face. 
the one before us. Inthe Islington case (3), 
it is observed by Kennedy, J., that “an 
election ought not to be held void by reason 
of the transgressions of the law committed 
Without any corrupt motive by the Return- 
ing Officer ot his subordinates i in the conduct 
of the election, where the Court is satisfied 
that the election was, . notwithstanding 
these transgressions, 
and in substance conducted under the exist- 
ing ElectionLaws, and that the result of the 

election, that is, the success of the one 
candidate over the other, was not, and could 
not have been, affected by these. transgres- 
sions.” It may be said with equal force 
and justice that a vote ought not to be 


held void on account of the mistake of the: 


Polling Officer, in the conduct of the election 
made without any corrupt motive,where the 
Court is satisfied that the vote was really 
' given in substantial accordance with the 
Election Rules by a duly qualified voter 
to à candidate, 

For the above reasons, I would hold that 
on his findings of fact the Subordinate 


Judge's view is correct and dismiss this,’ 


civil revision petition with costs. ' 
V. N. V. Petition dismissed. 


(2) (1886) 16 Q. E D. 739; 55 L. J. Q. B. 233; 
54-L. T. 651; 34 W. R. 609. j 
(3) (1901) 5.0" M. & H. 125. 
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an election really- 
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PATNA HIGH COURT. 

APPEAL FROM ORIGINAL DECREE No. 164 
ias OF I020. 

! APRIL IX, 1923. 
Present:—Justice Sir John Bucknill, Kr., 
and Mr.Justice Ross. 

Babu RAM BAHADUR SEN— 
DEFENDANT—APPELLANT 
VETSUS 
M ahanth GANESH BHAGAT— 
PLAINTIFF AND ANOTHER—DEFENDANT— 
RESPONDENTS. 

Construction of docwment—Docwment making 
mention of executant’s heir-— Intention to convey tiile- 
— Hindu Law—Reversioner, vnterest of, nature of 
— Reversionet, whether can assign or bind interest— 
Family settlement, principles applicable to—Minor, 
whether bound— Arbityation—Miner-— Award base 
on misapprehension, whether binding. : 

A Hindu lady who had an absolute estate in cére 
tain property executed a mukhtarnama in favour 
of one u, her son-in-law, which contamed the 
following clause: ‘‘My daughter’s son Ais my heir, 
but he is now a minor and is unable to manage 
the village and Court attairs personally. |, the 
executant, am a pavda_nashin lady, and it 1s im- 
possible for me „to manage the village and Court 
afiairs unless I appoint a generalagent. "Therefore, 
of my own accord, , and free willl have appointed 
G, as my general, agent. This mukhtaynama shall 
remain in force until my grandson R attains his 
majority.;, On attaining | his, majority he shall 
either look a Ares abang personally, or appoint 
a mukhtar i| 

Held, (x) that the whole “object t of the power-of- 
attorney was sitiply to arrange that as ft, whom 
the executant, believed to be her heir was a minor, 
aud as she herself was unable to manage her aftairs 
personally, G, who was R's father, Should look after 
the estate until the latter attained his majority; 
[p. 549, col, 1.] 

(2) tnat the expression “ my daughter's son R 
is my heir'| was merely „a statement of belief 
and was not intended to convey title; [p. 549, 
col, 1.] 

(3) that the expression “ on attaining his 
majority he shoula either look after .his affairs ' 
personally ior appoint a mukhtar ” did not, and 
was not intended definitely to, confer any right, 
but was merely a statement of what would take 
place in normal course on the assumption that 
in law k was the executant's heit; [p. 549, 
col. 1.] 


(4) that, therefore, the clause in the power- 


' of- -attorney was nota Wil ora disposition of 


property in any sense, nor could it be regarded in 
any way ag a declaration of trust conveying any 
M Rer rights. [p. 549, COL I.] 

A Hindu reversioner has no right ox interest 
in presenti ‘in property which a female owner 
holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish, or even to transmit to 
his heirs, His right becomes concrete only on her 
demise; until then it isa mere spes successionis, 
Kis guardian, if he happens to bea miaon e cannot > 


| 
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bargain with it on his behalf or bind him by any 
contractual engagement in respect thereto. [p. 
552, coL I} : 

Amrit: Narayan Singh v. Gaya Singh, 44 Ind 
Cas. 408; 27 C. L. J. 290; 23 M. L. T. 142; 22 C. 
W. N. 409; 34 M. L. J. 298; 4 P. L. W. 221; 16 
A. In J. 265; (1918) M, W. N. 306; 7 L. W. 581; 
20 Bom, L. R. 546; 45 C. 590; 45 1. A. 35 (P. C.), 
followed. 


When a dispute with regard .to the rights of the 


members of a family has been settled by a fair com- 
promise, such compromise will be upneld by the 
Court, although perhaps resting upon grounds 
which would not have been considered satistactory 
if the transaction had been between strangers, 


but it must be established that the right compro- - 
mised could at least have formed the subject- ` 


matter of a claim, though a doubttul claim. (p. 
' 952 col. L] 
A reversionary heir, however, who has only a 
spes successionts cannot enterinto a compromise 
. with regard to such interest as he may, have in the 
estate of the person whose reversionary heir ne 
claims to be. [p. 553, col. r.] 


But a compromise of a doubttul claim by the 


holder of a limited mterest binas the reversionary 
heir if itis establisned that the compromise was 
a fair and honest one and that the limited holder 
entered into the transaction as representing the 
estate and for the protection ot the estate and not 
as representing herself and for her own protection, 
[p. 553, Chay 

-Whenever a question is raised whether a transac- 
tion is an alienation or a compromuse of a doubttul 
claim the true test to apply 1s to see whether the 
alienee derives title from the holder of the limited 
interest. Where a transaction is based on the 
assumption that there was an antecedent title of 
some kind in both the parties and the agreement 

* acknowledges and defines what that titie is, the 

transaction is not an alienation but a compromise 
ofa doubttul claim. [p. 557, col. 1.] 

Bhagwati Kuer v. Jagaam Sahay, 62 Ind. Cas, 
933; 6 P. L. J, 604; 2 P. L. T. 471, tollowed, 


A family arrangement might be upheld even 
though there were no rights actually in dispute at 
the tume of making it, and the Courts wil not be 
disposed to scan with much nicety the quantum oi 

- consideration, [p. 554, col, 1.) 


It isa mistake to suppose that the doctrine 


of tamily settlement extends no further than ' 


“arrangements for the settlement of aoubtiul or 
disputed rights. The principle is applicable not 
‘merely to cases in which atrangemeuts are made 
between members of a tamuly tor the preservation 
‘of its peace but also to cases in which arangements 
, Are made between them for the preservation of 
its property. |p. 554, col. 1.] a 
Helan Dasi v. Durga Das Mundal, 4 C. L. Je 
323, relied on. s N 
Williams v.Williams, (1867) 2 Ch. 294; 36 L-J. 
Ch, 419; 16 L. T. 42; 15 W.K. 057, Satya Kumar 
' Banerjee v. Satya Iwrpal Banerjee, 3 Ind. Cas. 247; 
10 C. dy, J. 503 and Satis Chandra Ghosh v. Kai- 
"dasi Das, 65 Jnd. Cas. 577; 34 ~. L. J. 529; 26 C. 
W.N. 177; (1922) A.I. K. (U.) 203, rererred to. 


in the absence of proof of mistake, inequality 


of position, undue influence, coercion, fraud or. 
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any similar ground, a family arrangement made in 
settlement of a-disputed ‘or doubtfül claim is a 
valid and binding atrangement which the parties 
thereto cannot deuy, ignore ‘or resile trom. 
If the parties have settled a dispute, such settle- 
ment willnot be set aside on tne ground that it 
gave to one of them more than that whick he 
ought possibly to have recovered if he had taken 
the juagment of the Court.upon the matters in 
difference between them. [p. 554, col. 2.] 

There is nothing in this doctrine of family arrange- 
ments opposed to the general principle,that, when 
it is sought to bind a minor by an agreement 
entered into on his behalf, it must be shown that 
the’ agreement was for the,benefit of the minor. 
If improper advantage, has, been taken ot the 
minor’s position, a family arrangement can be 
set aside on the ground of undue influence or in- 
equality of position or one of the other grounds . 
wnich would vitiate an arrangementin the case of 
adults ; but when there is no defect of this nature 
the settlement of a doubtful claim isof as much 
advantage to aminor as to an adult and where 
a genuine dispute has been fairly settled, the 
dispute cannot be re-opened solely on the ground 
that one of the parties to the family arrange- 
ment was a minor. [p. 555, col. i.] . 

Keramutulla Miah. v. Kevamutulla Meah, 49 
Ind. Cas. 886; 23 C, W. N. 118, relied on. a 
Havdeo Sahat v. Gauri Shankar, 28 A. 35; 2 
A. L. J. 493; A. W. N. (1905) 171; Srinath 
Bose v. Nibaran Chandra Roy, 53 Ind. 
Cas.945; 25 C. W N, 859, Kanhai Lal v. Brij 

Lal, 47 Lnd. Cas. 207; 40 A. 487; 22 C. W.N. 914; 
8 L. W. 212; 24 M. L T. 236; 35 M. L. J. 459; 
16 A. L. J. $25; (1918) M. W. N. 709; 28 C. L. Ji 
394; 5 P. I, W. 294; 20 Bom, L. R, 1048; 45 L 
A. 118 (P. C), Bent Prasad vw. Lajja kam, 35 
Ind. Cas. 03; 38A. 452; 14 A. L. J. 438 and Ram 
Nirunjun Singh v. &rayag Singh, 8 C. 138; 10 C, 
L. R. 66; 4 lud. Dec. (N. S.) 88, referred to. 


Where there is in the minds of both parties to 
an arbitration, and of the arbitrators, a complete 
misapprehension as to the true, legal position of 
the parties, and this misapprehension is the 
cause of the non-iuclusion for consideration in the 
arbitration proceedings of the legal rights, of some 
of the parties, the award is bad and is not 
binding on the parties. [p. 553, col,2.] 

(Case-law discussed.) 

The principles under which the validity;of ‘an 
arbitration snould be judged are more rigid than 
those which apply when a family settlement 
under consideration. [p. 553,.col. 2.] 

In some cases in which although aspan arbitra- 
tion proceeding the result of an award cannot be 
supported it is still capable of support -on the 
ground thatthe award represents what is in effect 
the outcome of a family compromise. (p. 553, 
col. 2; p. 554, col. 1.] 


Defendant No. i, a Hindu minor, had; a tever- 
Sionary interest in the property in dispute, His 
mother, acting on his behalt, agreed to refer the 
dispute to arbitration, but neitherinthe agreement 


- ot reference nor in the course of the arbitration 


proceedings were the true legal position and. 
tights of defendant No. 1 put forward or considered, 
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The arbitrators finally gave an award which- -had . 
the effect of retardin, tne vesting in the.defend- 
ant No..1 of his reversionary interest for an in- 
definite period after the date when i in law it shoma 
vest in him: 

Held, (1) that the award being. based on acom- 
plete misapprehension of the legal position and 
rigats of defendant No. r was bad in law and- 

“was not binding on him ; p. 558, col,-z.]- 


(2) that the award could not be .held binding - 
on defendant No.'r as a family settlement inas- . 
much as the result of the award was.that.the ré- 
versionary interest of the. minor was affected 
in a manner very prejudicial to him .and. that - 
no acquiescence on the partof his mother could. 
make the award binding on defendant No. 1. [p. ° 
558, col. x.] 

Appeal from a decision of the Subordinate 
Judge, Muzaffarpur, dated the dm d 
1620. 


~ 


tod 


1 erat AE : " t 


fs 


Raja Ra jkumar Siigh sana a one Rani 
Sri Kumari Devi:- they. had no issue: 
he.died i in 1902 and his widow is the defend- 


ant 2nd party in this suit. Neither the 2nd 


nor 3td party defendants entered,  appeat- 
ance. 

The above observations show who the 
defendants are. The plaintiff's position may 
bé thus explained. Asa result of certain, 
occurtrences-—the legal effect ot whichis really 
the issue in this litigation —Rani Sri Kumari 
Devi, ‘the defendant 2nd- - party “who, 
after her; husband’s death, had, in 1905, 
. already executed a /hica patta ‘in favour 
a-Mr. ‘S. |E. Coffin in respect of the mouzas 
in suit, found herself in 1908 with what pur- 
' ported to be a life interest in the property 





. and, omitting immaterial intermediate trans- 


Messrs. G. C. Das and B. N. Mitter, 
for the Appellant. 

Messrs. M. Lall and N. K. Prasad n for 
the Reps ndents. ] 


3  JUDGMENT. : 

| Bucknill, J.—This was a first "e from 
a decision of the Subordinate, fudge of 
Muzaffarpur dated the ryth May 1920. 
‘The facts are very simple, : 

A lady named Rani Bigyd Kumari Devi,’ 
the widow of.one Raja Pirthipartap Sen,. 
owned the lakhrajbrit tight in the entire 
I6 annas of two mouzas called Tangri 
and Bastha in Tappa Ramgir, .Parganna 
Manjhowá, in the. Champaran District, 
which are. the - properties: in dispute; 
she died in Igor or 1902. 


She had a daughter Piem. Kumari Devi: 
who married one Babu Gambhir Singh, she 
died in 1908; her husband predeceased lier. 
‘They had à daughter and a, son, the former, 
called. Bishun Kumari Devi and the latter. 
Raja Rajkumar Singh. Bishun Kumari: 
Devi married one Sri Parkash Sen and had, 
two sons Babu Ram Bahadur Sen _ (who. 
is:a minor and is. the defendant rst party. 
in-this suit being represented by his guardian: 
one Bachu Babu alias Bachu Singh who was. 
so appointed in 1918 by the Court of the 
District. judge, Muzaffarpur). .and. Babu. 
Shyam ‘Bahadur Sen who died-a minor: 
before’ suit. “Bishun died about 1917; 
Sri Parkash Sen is the defendant 3rd party. 

|. {n this. suit. . - 


" borrowed 


' actions, in 1912, she executed a “‘sadhua 


putaua’’ (usufructuary mortgage) deed under 
which this Mr. Coffin (who was part pro- 


. prietor of the Bhusrari Indigo Factory) con 





possession of the estate: she 
in i916 Rs. 8,000 and in 1917 
Rs.3,500 from the plaintiff on mortgage- -bonds, 
and, finally; ; in 1918 executed in favour-of the 


tinued in 


i plaintiff d rehan-deed (usuiruictuary mortgage 


bond) for| RS. 22,250: out of this sum about 
Rs. 5,700] were borrowed for. the purpose 
of enabling the sum due to Mr. Coffin, who did, 
not wish to remain ány longer in possessiori 
of the property, to be paid off; about 
Rs. 14,300 were set aside to liquidate the 
amounts idue:to the plaintiff under the two 


mortgage-bonds to which reference has just |. 


been made dbove; whilst the balance, 
amounting to some Rs. 2 3300, was 
lent by! the plaintiff to the defendant 
in order to  meet,. as was alleged 
to be the case with the two previous loans 
made to him by her, her “ legal necessities”. 
The plaintiff i in 1918 thus purported to.be 
entitled to. .possession of the property as 
a zarpeslgidar. In the meantime, however, 
Bachu Babu alias Bachu Singh had obtained f 
in 1918 from the District Judge of Müzaffar- 
pur a grant of a certificate of guardianship 
of the defendant rst paty, a dispute aróse 
between him and the ‘plaintiff in connection 
with the possession of the properties. which 
culminated .in 1919 in proceedings under 
section £45 of the. Criminal Procedure Code 
this quarrel. was. decided in favour of Bachu 
Singh who: is in possession. Hence this suit, 
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„The plaintiff claimed the following re- 
liefs :— - 
I. That upon adjudication of the 
lakhraj brit right of the defendant, 2nd 
party, andthe zarpeshgi right ofthe plain- 
tiff under the defendant 2nd party, and 
want of title of the defendant 1st party in 
the propertiesin suit, a decree awarding 
possession of the same might be passed 
In favour of the plaintiff and that he might: 
be put in possession ‘thereof by disposses- 
sing the defendant ist party. 
2. Mesne profits. ` 7 : 
' - 8. Costs with interest. à 
4. Such other relief as the plaintiff might 
be deemed entitled to. 
. The Subordinate Judge decreed the suit 
in favour of the plaintiff, The defendants 


and and 3rd party did not appear 
although ‘duly served; the defendant 
Ist. party was ordered to pay the 


- plaintiff’s costs. Now it isnecessary to see 
What the defence to the plaintiff's 
claim was as put forward by the 
| defendant xst party in his written 
` statement, Hé claimed, in effect, that under: 
a Will dated the 8th’ February 1908, his’ 
mother’s mother bequeathed to him and 
-his now, deceased brother, Shyam Bahadur 
Sen, all the properties of Musammat 
Bigya “Kumari Devi which had devolved 
upon his mother’s mother as her heir. 
He also maintained that the occurrences, 
as the result of which his ` uncle’s widow 
(the defendant 2nd party) found herself 
in possession of the property, had no legal 
bindiug effect upon himself (tlie defendant 
Ist party). Incidentally, he denied that 


She was under any legal necessity to borrow 


any amount, whatsoever. He further tra- 
versed the allegation that the plaintiff was 
really ever in possession of the properties 
as a-garpeshgidar or- otherwise. 

It-is now necessary to turn to examine 
those occurrences by which the defendant 
2nd party found herself in possession of 
the property and was able to execute these 
deeds purporting to deal with the property 
by way of usufructuary mortgage. It may, 
at the outset, be desirable to state that 
there is now no dispute as to what, in the 
absence of any of these occurrences, would 
have been the normal devolution of th prop- 
erty. It is admitted that Rani Bigya Kumari 
. Dev ihad a complete estate in the property, 
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it is agreed that, on her death, a life interest 
only in it would descend to her daughter, 
Prem Kumari Devi; it is also admitted 
that as Prem Kumari’s son died prior 
to her death the property would devolve 
upon her daughter, Bishun "Kumari Devi, 
who, again, would have only a life interest: 
therein and that, finally, it would descend 
to the defendant rst party. < 
The first of the occurrences which took 
place, however, was that on the 18th of 
October, 1894 Rani Bigya Kumari Devi exe- 
cuted a mukhtarnama in favour of Babu 
Ghambir Singh, the husband of her daughter, 
Prem Kumari Devi. This document which is 
Exhibit 16 is of considerable importance in 
this case but it is unnecessary to set it out- 
In full detail. It recites that the executant: 
had many business transactions and much 
litigation in connection with her estate and, 
after these recitals, continues “My grandson: 
(daughter's son) Raja Rajkumar Singh is my 
heir, but heis now à minor and is unable’ 
to manage the village and Court affairs 
personally, Y, the executant, am a  $jarda- 
nashin lady and it is impossible for me to 
manage the village and Court affairs unless. 
I appoint a general agent. Therefore, . of’ 
my own accord and free will; 1 have appoint- 
ed Babu Gambhir Singh ... as my general 
agent......... This mukhtarnama — (general 
power-of-attorney) shall remain in force until 
my grandson Raja Rajkumar Singh, attains- 
his majority. On attaining his majority he 
shall either look after his affairs personally’ 
or appoint a mukhtay.” The executant 
affixed her mark in the presence of one 
Badri Lal. Two other persons appear- to^ 
have witnessed the document which was- 
written out by a scribe ; the document was 
registered in due cotirse. Now, one -`of 
the questions which arises in this case 15, 
as to whether this document created and 
title to the property in favour of Raja 
Rajkumar Singh. It is admitted that at that 
date the éxecutant could have disposed of 
all her propety by gift or by Will; itis also” 
admitted that, if she made no gift nor Will,’ 
‘the property (which was her own -ajantuk 
strithan) would “have descended to her 
daughter, Prem Kumari Devi, and’ not to Ber 
daughter's son, Raja Rajkumar Singh. I$ is’ 
“also admitted that the document shows that 
the executant was under the impression that’. 
Raja Rajkumar Singh was “Her heir. The 
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Subordinate Judge has found that this docu- 


ment did not create any title in Raja Raj- 
Kumar Singh. Gambhir Singh apparently, 
accordingly,. looked after the property. 
Rani Bigya Kumari Devi died in 
Igor of .xgoz. In 1908 on the 8th 
of February, Prem Kumari Devi made 


a Will (Exhibit A); in this Will, after reciting 


that her mother owned various properties 
she referred to the fact that her mother 
had executed a general power-of-attorney 
iu favour of her (the testatrix’s) husband 
Gambhir Singh. She also recited that, 
as her mother bad no son, ali her mother’s 


acquited properties were given to her (the 


€estatrix) as stridhan and that she and her 
husband had been, since the death of her 
mother, looking after the estate, she being 
the absolute proprietress thereof. The 
testatrix further recited that her own son 


-Rajkumar Singh had died during his mi- 


nority and, then, stated that, out of love and 
affection for her two grandsons (who she 
states will bi, after her own death, her heirs) 
and fearing that there might be disputes over 
the estate after her death, she bequeathed 
all her properties’ to them. She further 
stated that, if she (the testatrix) should 
diè’ whilst they were still minors, 
their father, Sriparkash Singh, as general 


agent, should look after the property on 
hei behalf. It is, again here, now common 


ground that the testatrix was under a mis- 
apprehension in thinking that she had more 
than a lite interest in the piopeity assum- 
Jag that it came to-her on hermother’s death, 
Tt ig also common ground thatthe defendant 
Jst party has always been onder the im- 
pression that he obtained title under this 
Will Not long after the execution of this 
Wil Prem Kumari Devi died and, almost 
ummediately, digputes arose which seems to 
have been reterred in the first instance to 
the manager of the Court of Wards, Bet- 
tiah Raj, who suggested that the disputing 
‘parties should ieier the matter to arbi- 
tration, Rajkumar’s widow, onthe one side, 
and Sri Parkash Singh, on the other, agreed 


to the appointment ot thiee arbitrators named , 


Munshi Dost Mohammad Khan, Harnandan 
Dube and Munshi Dasrath Lal. ‘These 
three gentlemen very wisely thought that 
it was necessary that before they undertook 


any investigation there should be drawn 


up a formal agreement of submission to 
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arbitration ; and this was accordingly done 
on the 16th of April 1908 by an ekrarnamah 
which is Exhibit 2. This again is a very 
important document. -The opening words 
read as follows .;— 

“We are Bishun Kumari Devi, daughter 
of Babu Gambhir Singh, deceased and wife 
of Babu Sri Parkash alive, and mother, 
guardian and next friend of Ram Bahadur 
Sen and Shyam Bahadur Sen, minors ; 
Sri Parkash Ben, son of Babu Atal 
Bahadur Sen, deceased; and Musammat 
Rani Sri Kumari Devi, widow, of -late 
Raja Raj Kumar Sen and daughter-in-law 
of Batu Gambhir Singh, deceased........, 
There is a dispute going on among us; 
the executants, about the moveable 
and immoveable properties acquired by our 
maternal grandmother, Musammat Bighya 
Kumari Devi, and this is likely to ruin 
our properties. We have, therefore, in con- 
currence with one another filed a petition 
before thé manager of the Bettiah Raj ` 
for settlement ot our dispute and have, 
according to our: choice, appointed three 
persons, 4.'¢., Harnandan Dube, son of Gopal 
Dat Dube, deceased, by caste Brahman, 
by occupation Zemindar and service hold- 
er, resident of Mouzah Bettiah, ‘tappa ’ 
Khbadda, ‘Munshi Dasrath Lal, son of Mun- ` 
shi Subh Narain Lall, deceased, by caste 
Kayasth, by occupation a Zemindar and 
(also) a cashier, resident of Mouza Hasan- 
pur Mathiya, Parganna  Dangsi, District 
Saran, and at present residing at Bettiah, 
Mohalla Ganjdoom; Munshi Dost Muham. 
mad Khan,. son of Munshi Chiragh Ali 
Khan, deceased by caste a Pathan, by pro- 
fession a mukhtar, resident of Qasha Bettah- 
Kalibagh, as arbitrators. Hence, in order 
to have the dispute settled by the arbitrators 
and to do away with future dispute, if any 
it is necessary for us to execute an ikrar 
nama and have it registered. Therefore, of 
our own accord and tree will, in a sound 
State of'mind and body, we make a trust- 
worthy declaration and reduce to writing 
that the said arbitrators shall (settle our 
disputes) as regards the propelies owned 
in proprietary interest maufi, lakheraj brit 
and gzerait lands, etc., lying in Ramnagar 
Raj and thikadari and Rashikari rights and 
cattle, etc.,in Bettiah Raj, t.e., all the move- 
able and immoveable properties and house- 
hold goods in whatever manner they like, . 
i 
1 
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never was the- 'Slightest idea in the minds 
‘of any of the patties concerned that the 
mukhiarnama itself was intended speci- 
fically to confer-any ‘title to the estate upon 
him or that it was more than what it osten- 
sibly purported to be, a power-ot-attorney. 
It has, however, been raised before ns that 
the mukhtarnama did in law confer 
title on Rajkumar. I do not think 
that ıt did. It has been suggested to 
us that it is a Will or a declaration of trust 
either of which conferred upon Rajkuntar 
a title to the propety. The phrase which is 
used by the cxecutant “My grandson " 
(daughter's son) “Raja Rajkumar Singh is 
my Feir” is, in my opinion, merely a state- 
ment of belief and was not intended to con- 
-vey title. The whole object of this power-of- 
‘attorney was simply to arrange that, as 
Rajkumar Singh, whom the executant be- 
lieved to be her heir, was a minor and that 
as thé executant herself was unable to 
manage her affairs prsonally, Gambhir 
Singh, a grown man and the minor’s father, 
was appointed to Jook after the estate until 
the boy attained his majority. The ex- 
pression “on attaining his majority he 
should either look after his affairs personality 
-or appoint a mukhtar” does not and-was not 
intended, in ny view definitely to confer 

` any right but was merely a statement of 
what would take place in normal course 
o2 the assumption that in law Rajkumar 
_ was the executant’s heir. The mere fact 
` that the execution of this power-of-attorney 
appears to have been witnessed by three per- 


sons does not seem to me to be material in’ 


considering whether the document is of tes- 
tamentary character. I do not think that 
itis a Will or a disposition of property 
in any sense nor do I consider that it is a 
document which can ba regarded in any way 

as a declaration of trust conveying any de- 
finite rights. I cannot think that, in a docu- 
ment of this kind, it can be possibly, with 
auy cogency, suggested thatit intended to 
convey or did convey any title. 

The validity of the arbitration proceed- 
ings was attacked upon several grounds. 
The first and least important of these 
grounds was based upon a suggestion that 
the fadies did not understand their tights 
which were not properly explained to them: 
An attempt was nadé to indicate that, 
from the evidence, it did. not appear that 
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the ladies Were clearly informed of what 
was taking peu The “cases of Satis. 


Chandra Ghosh. Kalidasi Dasi (x) 
and of Kamav v. Digbijai, Singh 
(2) were’ drawn to our attention in 


this connection in order to show that it 


is of the highest importance that a Court, 
when called upon to consider the execution 
of deeds by a purda-nashin lady, must be 
satisfied that she understood what she was 
doing. Anendeavour was madé to show 
that n this suit there was very little evidence 
to indicate that the ladies had been made 
fully acquainted with what was being trans- 
acted. In my. view this attempt has failed. So 
far as I can sae, from such evidence as there 
is, there 1s no reason for thinking that, 
although they may have been mistaken as to 
their real legal rights, the submission to 
arbitration owing to the dispute which had 
arisen was not fully understood by these 
ladies. 

It was next contended that the award 
was not really-the award of the ‘arbitrators 
as it was couched in such excellent language 
as could not have been ‘produced by the 
three géntlemen who purported to Have 
It was suggested 
that it was really the prodtiction of the 
officets of- the Bettiah Raj Court 
of Wards. I can only, say with 
tegard to this idea that I am not in 
a position to be able to state whether 
or not in the actual wording of the award 
the parties were, assisted by the officers of 
the Bettiah Raj but I do not think it would . 
matter much evenif that had been the case. 
All that one can observe is that itis a clear 
and well phrased document and, although 
it may bave proceeded on mistaken pre- 
mises, it certainly effected a not unregson- 
able arrangement. The arbitration pro- ~ 
ceedings were further attacked on the ground 
that from the submission to arbitration it 
wasimpossibletogather what was the nature 
ofthe dispute. Here, again, Iam not much 
impressed by this argument. There was 
undoubtedly a dispute of a genuine charact- 
er aud although that fact is merely stated 


(1) 68 Ind. Cas 577: ac. zt J. 529; 26 C. W. N; 
177; (1922) A. . (€) 2 

(2) 64 Ind. Gas. pd 26 e. Ww. N. 490; 43 At 5253 
15 L. W. 1; 30 M. T UNE UN. J. 873 24 
Bom. L. R.. 626; 4 U. P. L. R (P. SI A (1922) 
A, I. R OS Cj 14 Vac X. WN; 336 P. €), 
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in general terms inthe submission, itis quite 
clear from the award that its nature was 
very fully explained to the arbitrators. 
It was further urged that the award was 
bad because on its face it was erroneous 
in matters of law: (vide Halsbury’s Laws 
of England, Vol. I, p. 479): The errors 
in law which are suggested, are that the 
arbitrators thought that Rajkumar was 
Rani Bigya’s heir and that after his death 
the propety would pass to his widow instead 
-of, asis admitted, originally devolving upon 
Prem  Kumari and on her death upon 
Bishun Kumari ard through her eventually 
to her sons as reversioners. It was also 
maintained that the award could not be 


supported because neither Bishun Kumrari’s 


title nor that of her minor sons was ever 
considered by the arbitrators. It was fur- 
_ ther contended that, in any case, the minor’s 
teversionary interest could not be dealt with 
in any way and that the defendant ist 
party could not be bound in any way by 
me award by which it was adversely affect- 
ed. 
I think that there is considerable force 
in some of these arguments. It is, of course, 
agreed that where a life tenant and all 
the reversioners are properly represented 
sut juris the freehold of a property can be 
affected by their sgreement; but it is 
suggested hete that in the arbitration pro- 
ceedings Bishun Kumasi, who was, properly 
speaking,in law the holder ofa life interest, 
was not aware of and was not represented 
her own title but was simplyacting on be- 
half of her two minorsons who were the re- 
versioners. On the other band, itis contended 
that even if this was the case her interest 
was in no sense adverse to that of her son 
and that she properly represented them 
_and that, if she was not aware of or if she 
chose to sink her own life interest and sup- 
port only theinterest of her sons,such action 
would not adversely affect the validity 
of the arbitration proceedings. Reference 
was made to several cases in connection 
with this proposition: In Lansdown v. 
Lansdown (3) the facts were as follows :— 

There were four brothers; the second 
died and the eldest entered into possession 
of the deceased’slands. The youngest of the 


(3) (1730) 25 E. R. 4411 Mosely 364. 
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four brothers, however, claimed a title 
whereupon they applied to a school-master 
who decided in favour of the youngest 
brother because in his view the lands could 
not ascend. When the school-master then 
gave his decision, the eldst brother agreed to` 
divide the estate with the youngest and 
declared that, although he still thought he 
had a right of inheritarce, he would iather 
agree to such a division than go to law. 
The school-master then drew up deeds of 


. lease and re-lease of the moiety which were 


duly executed by the eldest brother ; the 
youngest brother then died and the moiety 
descended to his minor son and heir. The - 
eldest brother then brought a suit calaiming 
the property and the Lord Chancellor 
held that he was entitled thereto on the 
ground that the deeds of lease and re-lease 
had been obtained by mistake and mis- 
Tepresentation. In the case of Cooper v' 
Phibbs (4) it was held that where two parties, 
under a mistake of fact, enter into an agree- 
ment either of them has a title to come to 
equity to be relicved from it; but that 
telief will only be given on the principles 
of good conscience. “The basis of the de- 
cisionin that case as that, where parties had 
entered into an agreement which had been 
made in mutual mistake of their rights. 

either party was at liberty, even though ` 
there was uo fraud, to have tlie agreement 
Set aside. According to Halsbury (Laws of 
England, Vol. I, p. 442) ıt- would seem that 
in England a submission to arbitration 
made by an infant could not be enforced 


“against him during his infancy and would be 


voidable by him on attaining his majority; 
but that in England such submissions 
by infants out of Court are very rare, In 


I n re Roberts: Roberts v. Roberts (5) 
it was laid down by the Court of 
Appeal that a compromise between 


members of a family of their supposed 
rights under a Will or other document: 
mani after a joint consultation with the 
fanily Solicitor acting as an agent 
for allis, in general, binding upon all the 
parties even though it may not be quite 
in accordance with their exact legal rights; 


(4) (1867) 2. H. L. 149; 16 L. T. 678; 15 W, R 
I 


049. : 
(5) (1905) 1 Ch. D.704; 74 In J. Ch. 483; 93 Le 
` T. 253. . ' . 
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provided that the Solicitor had, first, fully 
explained to the parties what those rights 
are. But, if any one of the parties has 
entered into the compromise in consequence 
of what afterwards proves to have been 
an erroneous view taken by the Solicitor 
of the facts or of the law or merely because 
the Solicitor may have considered a com- 
promise would be for the advantage of 
all parties irrespective of their legal rights, 
that party may have the compromise set 
aside. Vaughan Williams, L. J., in the 
course of his remarks stated: '' Generally 


speaking, we should be disposed to 
support an agreement cf compromise 
entered ints after the parties have 


jointly consulted the family  Sclicitor, 
even though the agreement may not be 
quite in accordance with tue rights of the 
parties, because we think that, generally, 
. the very cbject cf the compromise 
is tc avoid the necessity of having the 
exact relative legal rights determined 
by litigation: but I cannot agree with 
Kekewich, J., if he means by his judgment 
that the family Solicitor is entitled to 
keep those consulting him in the dark as 
to their rights because he thinks that 
it is for the advantage of all parties to 
the compromise, and that if they knew their 
exact rights there would be no chance of 
compromise.” © In the case of Vithal- 
das Ganpat v. Dattaram Ramchandra (6) 
the circumstances were that the step- 
mother of a minor, against whose estate the 
defendants had claims, referred the matter 


to arbitration, purporting t» act on the” 


minor's bchalf. No suit had then been filed 
by or against the minor. An award was 
made in 1899 directing the minor to pay to 
the defendants a sum of Rs. 950 and a decree 
was passed in terms of the award. In the 
following year the minor, by his next friend, 
brought a suit to set aside the decree on 
the grounds (a) that the minor had not been 
properly represented, and (b) that leave of 
the Curt under section 462 of the Civil 
Procedure Code (XIV of 1882) had not been 
obtained. The lower Courts allowed the 
plaintiff's claim and set aside the decree; 
but it was held in the High Court of" Bom- 


bay that the secticn was not applicable, ' 


as, when the agreement was entered into 


(€) 26 B, 298; 3 Bom, I. R, 887. 
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there was no suit cr a guardian fora suit. 
The case was remanded to the lower Courts 
for hearing on the merits; the minor's next 
friend being, presumably, at liberty to show, 
if he could do so, that the minor had not 
been at the agreement properly represented | 
by his step-mother. Jn the case of Balaji 
Narayan Gokhale v. Nana (7) it was 
held that a manager of. a joint Hindu 
family, even when he is not the father, 
has the power to bind the family by a 
reference, of a disptite with any outsider 
regarding any family property, to arbi- 
tration provided such reference be for the 
benefit of the family ; and that minors in 
the family are bound by the reference and 
consequently by the award made upon it. 
In the case of Bibee Solomon v. Abdool 


Azeez (8) it was held by the High 
Court that, where a compromise 
had been entered into affecting 


adversely the rights of thè plaintiff, 
a mincr,in the suit in certain property 
to which she was entitled by inheritance; 
stich compromise having been sanctioned 
by the Court under a misapprehension 
of material facts and such misapprehension 
having been brought about by culpable 
ignorance and neglect of duty on.the part 
of those who had entered into the compro- 
mise, it could be set aside. In that case the 
minor had been represented by het mother 
in a compromise with certain executors 
who represented the estate cf the person 
from whom the minor derived her inherit- 
ance. There had been some uncertainty 
as to the value of the deceased's property ` 
and the compromise resulted in the r inor 
receiving very much lessthan what she would 
have received had the executors not been, 
as the Court thought, culpably ignorant 
and neglectful in ascertaining the real 
value cf the deceased’s estate. But the 
decision was really based upon the view 
taken by the Court that the action of the 
executors practically amounted to a form 
of fraud. 

Perhaps, the most important case which 
wes quoted to us in this connection wis 
that of Amrit Narayan Singh v. Gaya Singh 


27 B. 2873 5 Bom. In R.,95 


7 (à 6 C, 687; 8 C. L. R. 1691 3 Ind. Dec. (8, s.) 
446. , 
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‘(9) in which it wesheld by the Privy Council 
that a Hindu reversioner hes no tight of 
interest in presantt in propeity wbich a 
female owner holds for her life. Until 
it vést$ in him on her death; should he sur- 
vive her he has nothing to assign or to 
Telinquish orevento tiansmit to his heirs. 
‘His right becomes concrete only on her 
demise ; until then it is a mere spes suc- 
cessionis. 
be a minor, cannot bargain with it on his 
-behalf or-bind hin by any contractual 
engagement in respect thereto. This de- 
cision of their Lordships was given by Mr. 
Ameer Ali, who, in‘the course of his decision, 
observed as follows :—‘ This isra suit 
by a Hindu reversioner to recover -pos- 
session of certain properties that originally 
belonged to his matemal grandfather, 
Jhamman: Singh. He alleges that- the 
defendants-respondents before this 
Board,  wrongiullv possessed themselves 
of these properties under colour of certain 
` arbitration proceedingswhilstthe estate wes 
held by his mother, Ker Koer, as a female 
owner under the .Hindu Law. Kar Koer 
died ın 1905, and this action wes brought 
in 1908. The suit is, therefore, clearly 
- within: time. ‘The sole question for deter- 
mination in this appealis whether the ar- 
bitration proceedings and the decree on 
the award which gave to the predecessors 
of the tespondents possession of these pro- 
petties are binding on the appellant. 
“On Jhamman’s ‘death, Radha Kocr, 
his. widow, applied. for the registretion of 
her name in place of hor deceased husband 
in: the Collector's Records. Her applica- 
tion was opposed by some of Jhamman’s 
agnatic mele relations, whom the respon- 
dents now “represent, They claimed the 
property both under the general Hindu Law 
' as also under some undefined family custom, 
Their objections were overruled by the 
Revenue Courts, and Radha Koer’s. nome 
. was duly entered in the Collector's register. 
Radha. died shortly efter in 1864, end was 
‘succeeded in, the possession of the ctstcte 
by her’ daughter, Ker Keer, the mother 


i (9) 44 Ind. Ces. 408; 27 C.L.J. 296; 23 M. L. T. 
142) 22 C. W. N. 409; 34 M. L. J. 298; 4 P. L. W. 
221; 16 A. Io ].2165;..1918):M. W.'N. 306; 2 e W. 
581-20: Bom; T, 7R2546;745 Co 59055 45712 A, 3 
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of the appellant. The agnates raised a 


fresh contest as to her right to hold the. prop- 
erty. In the disputesthat followed end which 
were eventually -referred to the arbitre- 
tion of a number of caste-men, she seems 10 
‘have been represented by her husband, 
-RejenderSingh. There isnothing, however, 


on the record to show if Ke had any authority . 


to act for heresheregent. Before the erbi- 
trators -had taken any action in the matter, 
the compromise wes arrived at, in which 
also Rajender purported to act toth 
for her and her infant son, the appel- 
lant. “Under this compromise, Kar 
Koer abandoned, in favour of the agnates, 
all right to the,.immoveable property 
of her fathcr, receiving on her part, besides 
some moveable property, two small frac- 
tional shares in certain lands which stood 
in her and in her mother’s namcs. The 
effect of the arrangement was to extinguish 
completely the reversionaty interest of 
the appellant in his grandfather’s estate. 
‘The compromise wes placed ‘before the 
arbitrators and they were invited to make 
an award in accordance therewith, which 
they did. It is to be noted that there is 
nothing on the record to show that the 
proceedings before the arbitratorsever came 
to the knowledge of Kar Koer or that she 
knew. of the compromise endits effect. 
In fact, it appears thet Ker Koer did not 
acquiesce in the award, end the opposite 
patty had to apply to the Civil ‘Court under, 
the provisions of section 327 of Act X of 


1859 (the law that regulated at the time the . , 


procedure of the Civil Courts in Indie) for 
a decree on the award. The Court of first 


instance held that all the proceedings 
in connection with the compromise 
and the award had been without Ker 


Koer's knowledge. It accordingly dismissed 
the application of the egnates under sec- 
tion 327. They eppe^led to the District 
Judge, who apperently considered thet zs 
Rajender, her husband, wes a party to the 
compromise herdenial could not be believed. 
He accordingly made a decree ‘to have the 
award filed and enforced under'section 327.’ 
From -this decision Kar Koer preferred 


‘a special appeal to the High Court of Cel- 


cutta which wes dismissed. She then applied 
for a review of judgment, in which she 
was equally unsuccessful. The result of 


wee co c6 M 
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these decisions was to put her out of pos- 
session of the property cévered by the 
compromise, eud which form the subject- 
matter of the present action.’ 

Mr. Amcer Ali then proceeds to point out 
that the guardien of a Hindu reversioret 
cannot bargain with that reversionary 
interest or bind the minor with eny con- 
tractual engégement in respect thereof. 
He further points out thet, even if the 
minor had an existing right, the 
father could not enter into any arrange- 
ment which would bind him and which was 
not for his benefit. In this Court, in 
the quite’ recent case of Bhagwati 
Kuer v. Jagdam Sahay (10) it was held by 
Das and Adami, JJ., that, when a dispute 
with regard to the rights of the members 
of a family has been settled by a feir com- 
promise, such compromise will be upheld 
bythe Court although, perhaps, resting upon 
grounds which would not have been consider- 
ed satisfactory if the trensaction hed been 


between strangers; but that it must be es-- 


tahlished that the tight compromised could 
at'leest have formed the subject metter 
of a claim, though a doubtful claim. Thet 
a reversionary heir who hes only a spes 
| successionis cannot enter jnto a compromise 
with regard to such interest as he may have 
in the estate of the pérsons whose rever- 
sjonaty heir he cleims to te. Thet 
“a compromise of a doubtful cleim hy the 
holder of a limitted interest stands on the 
same footing end binds the reversionary 
heir if itis established that the compromise 
was a feir and honest one and thet the 


limited holder entered into the transaction’ 
‘eS Iepresenting the estate and for the: 


: proptection of the estate and not as repre- 


.Senting herself end for her own protec- 


tion. 

, Now, if we endeavour to apply such prin- 
ciplesasareenuncisted in the decisions which 
M have mentioned to the circumstances jn 
this Case, one must first observe that the 
parties to the arbitration were obviously 
acting under quite a misteken view of their 
reel rights. Sri Kumari Devi wes under 
‘the impression thet Rejkumer Sirgh wes 
endowed with title to the property by virtue 

of the mukhtarnama of 1894. The arbitra- 


(1o) 62 Ind, Cas, = IJ. 
Tp as, 933; 6 P, I, J. 6041 2 P, & 
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` tors seem also to have adopted that view. I 


have already given my reasonsfot thinking 
that Rajkumar Singh acquired no title 
under this mubhiarnama but, even suppos- 
ing there was something to be seid for that 
idea as a result of which the arbitrators 
considered that for her life time Sri Kumali 
was eatitled to enjoy the properties, the 
position of Bishun Kumari, as taken up 
by her in the arbitration proceedings, was 
based upon a still slenderer foundation. 
She had no idea that she was thelife tenant 
of the properties or that her sons could 
claim otherwise than under, what is admit- 
ted to be the invalid Willof Prem Kumari. 


“It seems clear from the terms of the sub- 


thission to arbitration and of the award 
that she did not put forward any claim 
based on her own title or any claim based 
on the reversionary title ot her sons but only 
on the Will. I think, therefore, that the 
atbtitation proceedings and the award 
therein cannot be supported on two broad 
grounds, firstly, because there was in the 
minds of both parties and of the arbitrators 
a compl.te misapprehension as to the true 


‘legal position: this misapprehension was the 


cause of the non-inclusion for consideration 
in the arbitration proceedings of either 
Bishun’s own life interest or the reversionary 
interest of her sons. The second reason 
is that, although it might perhaps be said 
that Bishun .Kumari acted as she would 
have if she had waived her. own claim, 
or at any rate purported to be acting solely 
on behalf of the reversionary heirs, yet 
in arbitration. proceedings it would be 
difficult to justify her entering into a com- 
promise adversely affecting her sons’ 
revesionary interests which, in fact, were 
apparently never even considered at all. 


I must now pass to the next and very 
important question which arises as to 
whether the arrangements which took place 
through the medium of arbitration can be 
supported as some form of family com- 
premise, There is no deubt that the prin- 
ciples under which the validity of an ar- 
bitration should be judged are more rigid 
than those which apply when a family 
agreement is under consideration. I think 
that thereis ample authority indicating that 

es 
an arbitration proceeding the result of an 


544 
RAM BAHADUR SEN V. GANESH BHAGAT. 


award cannot be supported, it is still capa- i 


able of support onthe ground that the award 
represents what is in effect the outcome 
of a-family compromise. It is suggested 


. here that even assuming that much greater 


latitude may be extended to the support 
of a family arrangement than is the case in 
maintaining an award under an arbitration, 
nevertheless, where a reversionary interest 
is in fact affected by a family arrangement 
stich a compromise could not be supported ; 
and here a fortiori because the reversion ary 
interest was never in any way dealt with 
or even enviewed. Numerous cases have 
been quoted to us on this point. In-that of 
Helan Dasi v. Durga Das Mandal (xx) it was 
held that a partition or a family arrangement, 
made in settlement of a doubtful if not a 
disputed claim by arbitrators appointed 
by the parties, effecting a division of a family 
property and drawing up a list thereof 
which was signed by the patties, carried out 
and acted upon by them for some time, is 
e valid and a binding arrangement which 
the parties to it cannot deny, ignore or resile 
from. Mr. Justice Mukerjee in that case 
remarked that a family arrangement might 
be upheld even though there were no tights 
actually in dispute at the time of making it 
and that the Courts will not be disposed 
to scan with much nicety the quanium 
of consideration. That it is mistake to 
suppose that the doctrine of family arrange- 
ment extends no further than arrange- 
ments for the settlement of doubtful "or 
disputed rights; and that the principle 
is applicable not merely to cases in which 
arrangements. are made between ‘members 
of a family forthe preservation ofits peace 
but also to cases in which arrangements 
are made between them for the preservation 
of its property. In the case of Walliams 
v. Williams (x2) the facts were as follows :— 

A died leaving a wife and two sous. A 
had made a Will by which he gave all his 
property to his two sons in equal shares. 
But this Will was incomplete and was not 
admitted to Probate. The brothers; however, 
orally agreed that the invalidity of the 
Will should make no difference and for 


(21) 4 C. L. T. 324. 
2 (1867) 2 Ch. 294 36. L. J. Ch. 419; 16 


In 7.921 15 W. R. 657. 
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20 years they dealt with the property 
as if it belonged to them equally. The 
widow never insisted on her claims. "The 
Younger brother died and his legal repre- 
Sentative filed a bill for the equal division 
i the property. The Court upheld the 
amily arrangement although there were in 
law no rights whatever in dispute. Turner, 
L. J., iu the course of his decision remarked: 

It was strongly argued for the appellant 
that this case does not fall within the range 
of those authorities; quoted that those cases 
extend no further than to arrangement 
for the settlement of doubtful or disputed 
tights, and that in this case there was not 
and could not be any doubtful or disputed 
Tight ; but this, I think, is a very short- 
sighted view of the casesas to family arrange- 
ments. They extend, as I apprehend, much 
farther then is contended for on the part 
of the appellant, and apply, as I conceive, 
not merely to cases in which arrangements 
are made between members of the family 
for the preservation of its peace, but to 
cases in which arrangements are made bet- 
o them for the preservation of its prop- 

In the case of Satya Kumar Banerjee 
v. Satya Kirpal Banerjee (13) the same 
prneiples were followed. See also Ramji 
Ram wv. Salig Ram (r4). Perhaps, the 
most important case bearing upon this 
point is that of Keramutulla Miah v. 
Keramutulla Meah (x5). Yn that case 
it was held that in the absence of proof of 
mistake, inequality of position, undue in- 
fluence, coercion, fraud or any similar 
ground a family arrangement made in 
Settlement of a disputed or doubtful claim 
is a valid and binding arrangement which 
the parties thereto cannot deny, ignore or 
tesile from, that if the parties have settled 
a dispute such settlement will not be set 
aside on the ground that it gave to one of 
them more than that which he ought - 
possibly to have recovered if he had taken 
the judgment of the Court upon the matters 
in .difference betweeen them. That the 
Courts will not be disposed ‘to scan 
with much nicety the quantum of considera- 


(13) 3 Ind. Cas. 247; 10 C. L. J. 50 
(14) 11 Ind. Cas. 481; 14 C L. J: 288. 
u (r5) 49 Ind. Cas. 886; 23 C. W. N. 118. 
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tion. That there is nothing in this doctrine 
of family arrangements opposed to the 
general principle that, when it is sought to 
bind a minor by an agreement entered into 
on his behalf, it must be shown that the 
agreement was for the benefit of the minor. 
That if improper advantage has been 
taken of the minor’s position, a family 
arrangement can be set aside on the ground 
of undue influence or inequality of position 
or one of the other grounds which would 
vitiate suchan arrangement in the case 
of adults; but that when there is no defect 
of this nature the settlemcnt of a doubtful 
claim is of as much advantage to a minor as 
to an adult and that where a genuine dispute 
has been fairly settled, the dispute cannot 
be re-opened solely on the ground that one 
of the parties to the family arrangement 
was a minor. Halsbury, (Laws of Engalnd, 


Vol. 14, p. 542) in dealing with what family: 


arrangements can and cannot be supported, 
points out that an agreement dividing up 
family property though entered into under 
a misapprehension of the . legal rights 
of the parties, provided such misap- 
prehension is not induced by any 
party to the agreement is entitled to 
support even where the fact that mis- 
apprehension existed has been established 
by subsequent legal decision. On the other 
hand, at page 544, he points out that an 
agreement asto division of property can 
be set aside where the heir give 
up property to which he had 
undoubted tights without consideration 
or where he was ignorant or without 
professional assistance even though there 
was no evidence of fraud or undue 
influence. See also Hardeo Sahai v. Gauri 
Shankar (16), Srinath Bose v. Niba- 
van Chandra Roy (17), Kanhat Lal v. Bry 
Lal (18), Bent Prasad v. Lajja Ram (19), 
Ram Nirunjun Singh v. Prayag Singh 


(20). 


(16) 28 A. 35, 2 A. I. J. 4931 A. W. N. (1905) 
IJI. . S 


17) 53 Ind. Cas. 9453 25 C. W. N. 859. 
18)47 Ind. Cas. 207540 A. 4873 22 C. W. N. 9141 
8 L. W. 212; 24 M. L. T. 236; 35 M. L. J. po 16 
A. L. J. 8253 (19018) M. W. N. 709; 28 C. P X 394! 
JA, I1 


5 Tx W. 294; 20 Bom. L. R. 1048! 45 
P 


(P. C.). x 
(19) 35 Ind, Cas. 631 38 A. 4521 14 A. L. J. 438. 
(20) 8 C. 138; ro C. L. R. 66; 4 Ind. Dec. (N. S.) 
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, In order to see what should be the prin- 
ciples properly to be applied in this case, 
it is, in the first’ place, important to try 
and see clearly what was the position prior 
and which gave rise tó the arbitration 
or compromise, Sri Kumari Devi certainly 
had a claim: it may not have been a good 
claim; it may have been founded possibly 
upon two misaprehensions, (a) that Raj 
Kumar was the heir inlaw to Rani Bigya 
and that on her death he (if indeed he sur- 
vived her) came into her property to the 
exclusion of her mother Prem Kumari. 
But this was a mistake: Prem Kumari 
was Rani Bigya’s heir. Rajkumar -died 
before Prem Kumari, in law he was not 
Rani Bhigya’s heir at the time of the dis- 
pute: (b) that Rajkumar had been made her 
heir by Rani Bigya by the mukhtarnama 
which she executed on October 19th 1894. 
This may also have been and, in my opinion, 
was a second mistake: but it was one about 
which there was certainly an element of doubt, 
it was one of, if not the main, grounds 
of the dispute; the arbitrators thought 
the claim was well founded: the question 
has been actively agitated and closely 
argued in the present litigation. 


Added to all this, Sri Kumari Devi's 
claim seems to have been recognised after 
Bigya’s death by Prem Kumari, Raj- 
kumar is said to have died shortly after 
Bigya in the same year (1901-02) and after 
his death Prem Kumari and Sri Kumari 
lived together. Sri Kumari was, apparently 
recognised by Prem Kumari as the rightiul 
posessor of the property for in1905 Sri Kumari 
granted the thicca patta in favour of Coffin 
who was part proprietor of the Bhusrari 
Indigo Factory without any objection on 
the part of Prem Kumari. It is only in 1908, 
eight days before her death, that Prem 
Kumari seems to have by her Will shown 
that she thought that she and not Sri 
Kumari was the owner of the estate and 
to have believed that she could bequeath 
it to her daughter—Bishun’s two sons. 
Prem Kumari’s husband had predeceased 
her: and Parkash Sen, her daughter’s 
husband, may possibly have influenced Prem 
Kumari to make a Will in favour of his 
sons though that is mere surmise. 4 

At any rate, the above observations clearly 
show that after Prem Kumari’s death and 


“Bae 


at the time of the arbitration, Sri Kumari 
had à claim which though it may in law ac- 
tially have been-a doubtful claim was never- 
theless one of quite a formidable character. 


' Xt was one indeed which in my view justi- 


fied Bishum Kumari in entering into nego- 
tiations with her. Next, let us look at 
Bishün Kumari’s position prior to the 
arbitration. Neither she nor her husband 
seem- to have contemplated that she on 
Prem Kumari’s death could be the person 
entitled to a life interest in the estate; such a 
claim never seems to have been put forward 
at all by “her ; nor to have suggested itself 
to anyone at the time of the arbitration. 


She represented not hetself but her minor 


sons and her ‘claim for them based. itself 
on Prém Kumari’s. Will, She certainly 
could mot possibly be said to be in any Way 
enteting into a compromise as representing 
herself or for the protection of her own 
interest for she was not even aware that 
she had one. 

. But, if she had beenaware of her own 
claim, could she not, acting for the pro- 
tection of the estate and not on her own 
behalf, have properly, in order to avoid liti- 
gation and to settle the strongly advocated 
claim of Sri Kumari, have entered into the 
compromise which she did ? If she could, it 
seems difficult to see why without know- 
ing of her own. claim, ‘but with- the 
‘same object, she could not act similarly: 
the "only possible objection which occurs 


- to my mind is that she was ignorant that she- 
. had in her hands a very 


strong Weapon 


to use in the dispute. Now what 


“was the result of the compromise, intrin- 


sically not at all an inignitous one. 
Bishun’s own interest is lost sight of. 
She was afraid that if Sri Kumari’s claim 
is ‘successful her own sons whom she thinks 
are entitled under the Will of Prem Kumari 
would never get anything from the estate : 
there seems a general but dim or at any rate 
Wok very clear impression even in the minds 
Of the arbitrators that perhaps apart from 


- the: Will Bishun’s two sons ought to come ` 


into the property after Sri Kumari’s death. 
What Bishun does do in reality is to set 
the-durátion of her own life against that 
of, her- sister-in-law, if she (Bishun) dies 
after Sti Kumari the reversionary: in- 
terests of -her.sons. are not in any way 
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affected : but if as actually happened she 

(Bishun Kumari) predececsed Sri Kumari 

then the reversionary interests of her sons: 
are affected inasmuch as they would not 

own. the estate until Sri Kumari’s death. 

If there had been no compromise then on the 

death of Bishun Kumari whichoccurred in 

about r917.Ram Bahadur Sen would have 

immediately .been entitled to come into 

possession of the property. As it is, 

if the compromise is ` upheld, he will not 

do so till after Sri Kumari’s death. The. 
immediate claim here- is one of possession.’ 
The minor's guardian is in fact in possession 

of the property and the plaintiff, by. 
virtue of his zarpeshgi, is seeking to eject 

the minor's guardian from possession, If 

the compromise -is supported, the plaintiff 

must succeed, but in any case his possession 

under his zarpeshgi would only be good until 

the death of Sri Kumari Devi; and whe- 

ther the plaintiff could recover what he has 

advanced in ‘connection therewith from . 
Ram Bahadur Sen after Sri Kumari’s death 

‘depends upon considerations with which 

we are not here Concerned. . 

Mr. Justice Das in ‘the, case of 
Bhagwati Kuer. w. Jagdain Sahay, (10) 
expresses his view that the law asit at 
present (1921) stands indicates that : 

I. " A reversionary heir can under no 
circumstances convey ór agree to convey or 
relinquish any future right or expectancy, 
mor can his guardian if he happens to. bé a 
minor bargain with his possibility of suc- 
cession or bind him by any contractual 
engagement in respect thereto.” 

Tf that was the end of the position, there 
‘seems no doubt that the arrangement in 
this;case could not be supported for Bishun 
in it undoubtedly though unknowingly 
did something which might and actually 
did affect adversely her minor , sons’ 
reversionary interest. But the 2nd pro- 
position is,— 

2. " An alienation by a limited owner 
doés not bind the reversioner; but a limited 
owner can bind- the reversionary heir by 
"a compromise in which each party takes 
^a sharé of the family. property. by virtue 
‘of the indepéndeńt titte which is, to that 
extent, and by way of compromise, ad- 
Amitted by the other parties, Kit appears that 
the compromise: was a fair and a bona fide 


` 
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compromise and that the limited owner ` 


entered into the compromise as representing 
the estate which was for the time being 
vested in her and'acted for the protection 
and preservation of that estate ;" and with 
g must be read the 31d proposition: 
'* Whenever a question is raised whether 
a Tangelan isan alienation or a compromise 
of a doubtful claim, the true test to apply is 
to see whether the alienee derives title from 
the holder of the limited interest. Where 
the transaction is based on the assumption 
‘that there was an autecedent title of some 
kind in both the parties, and the agreement 
acknowledges and defines what that title 
is, the transaction is not an alienation, but 
a compromise of a doubtful claim.” 

Now, admitting that the compromise was 
a fair and bona fide one what would Bishun’s 
powers be in entering into it? 

I assume, in the first place, that she was 
| aware of her own life interest and of her son's 
reversionary interests. Could she for the 
sake of peace have given Sri Kumari her 
(Bishun's) own life interest? I think the 
answer must be in the affirmative. 
she have given out and out to Sri Kumari 
and her side of the family a reasonable 
amount 'of the property ? I think again 
the answer is probably in the affirmative: 
for though by so doing she diminished 
the.amount of property which might come 


to:the reversioner’s hands she had'forthe , 


benefit of the estate.power to ali¢nate. Could 
she giye” to Sri Kumari a longer estate 
in the whole property than her (Bishun's) 
own life interest? For example, could she 
give to Sri Kumari and her side of the family 
a limited interest in the whole- property. for 
her (Bishun' s) ownlife and for 20 years after 
her (Bishuri’s) death? I am of the opinion 
that the answer is in the negative: for if 
she did so, she would be doing something 
purporting to bind the minor rever- 
. Sioners by a contingent retardation of the 
date (7.6, the date of Bishun’s death) 
upon which their reversionary interest might 
vest in them, She cannot do away- with 
her minor sous’ reversionary interest 
she cannot bind them by entering into 
the contractual engagement in respect of 


it: she could not in my view deal with , 


it by introducing into it a feature 
of time which would retard ‘definitely the 
vesting of the reversionary interest in the 
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reversioners assuming, of course, that they 
outlived her. `’ 

I have, therefore, not without reluctance 
under the circumstances of this case come 
to. the conclusion-that it was not competent 
for Bishun to do what she did in this ‘case, 
1. e., to agree to a compromise which in 
giving a life interest in the whole property 
to Sri Kumari for her (Sri Kumari’s) life 
might have and in fact has introduced a new 
condition into the teversionary interest 
of her minor sons; that new contingency 
being a postponement for an indefinite 
period (i. e., the priod intervening between 
"Bishun's death and the unascertainable 
date in the future when Sri Kumari dies) 


. of the vesting of the reversionary interest 


in the Ist defendant. ‘The transactions | 
cannot, therefore, in my opinion be sup- 
ported as a family. settlement. Sum- 
matising theu my - conclusions, they are:— ` 

I. I do not consider that the mukhtar- 
nama executed on October xgth 1874 by 
Rani Bigya Kumari Deviin favour of Babu 
Gambhir Singh, the husband of her daughter, 
Rani Prem Kumari Devi, endowed the execut- 
ant’s grandson Raja Rajkumar ‘Singh with 
any title to her (the executant’s estate). 
On this point I agree with the Subordinate 
Judge; 

2. 1 do not see any grounds for considering 

(@) that Ram Bahadur Sen and Shyam 
Bahadur Sen the two minor sons 
of Musammat “Bishun Kumari 
Devi and of. her husband, Babu 
Sri Parkash Sen, were not: suffi? 
ciently represented i in the arbitra- 
tion proceeding by their mother ` 
and father, 

(b) that the two parda-nashin ladies, 
Musammat Bishun “Kumari Devi 
and Sri Kumari Devi, who were 
parties to the arbitration proceed- 
ings were not adequately ac. 
quainted with or insufficiently 
informed of what was taking 
place in connection therewith, 

@ that the arbitration award” was 
not the award of the: arbitrators. 
On these points I agreé with the 
Subordinate Judge so far as he 
“had to deal with them. ' 

3. I do not consider that the arbitration 
proceedings can be supported for the follow- 
ing xeasons ;— 
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(a) the parties went to arbitration under 
a complete  misaprebension of 
their respective real legal positions 

- and rights, 

(b) The award of the arbitrators was 
given under a similarly almost 
complete misapprehension of the 
respective real legal positions and 
rights of the parties, ; 

‘c) The award was bad in law in that 

(x) the arbitrators wrongly thought 

. that the mukhiarnama of October 
Igth 1894 executed by Rani 
Bigya Kumari Devi in favour 
of Babu Gambhir Singh endowed 
Raja Rajkumar Singh with title 
to the estate through which 
Sri Kumari Devi could claim; 

(2) the arbitrators wrongly thought 
that the Will made by Rani 
Prem Kumari Devi on February 
8th, 1908 in favour of Ram 
Bahadur Sen and Shyam Bahadur 
‘Sen was valid; 

(3) the arbitrators did not take into 
consideration’ the life interest 
which Musammat Bishun Kumari 
Devi held in the estate after 
the death of her mother, Rani 
Prem Kumari Devi; 

(4) the arbitration did not (apparent- 
ly) take into consideration the 


reversionary interest of Ram 
Babadur Sen and Shyam 
Bahadur Sen. ^ 


On this point I disagree with the Sub- 
ordinate Judge. 

4. I do not consider that the first defend- 
ant would in any case be bound by the 
award of the arbitrators because by that 
award his ieversionary interest was sub- 
` jected to the imposition of a condition 
under whichthe vestingin him of his rever- 
sionary interest might bave been and in 
fact is retarded for an indefinite period 
after the date when in law it should vest 
in him. ‘To sucha course he, being a minor, 
could not.be bound by any acquiescence 
therein-on the part of those purporting to 
represent him in the arbitration proceedings. 

On this point I disagree with the Sub- 
ordinate Judge. | 

“5. I do not consider that the arrangements 
which resulted from the arbitration proceed- 
ings can be supported as afamily settle- 
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ment as binding the rst defendant: be- 
cause as the effect of the compromise the 
reversionary interest of the rst defendant 
was affected in the manner which I have 
detailed in the preceding paragraph. I 
may also here add, althoughit may not 
strictly be here material, that the complete 
ignorance of Musammat Bishun Kumari 
Devi of the fact of her on claim toa life 
‘interest in the «state ceprived her of uti- 
lising on behalf of the reversioners a very 
potent weapon in the controversy. On 
this point I disagree with the Subordinate 
Judge. 

The estit will be that the appeal by the 
first defendant will be allowed : the judgment 
of the Subordinate Judge will be set aside 
so far as it relates to the appellant : the 
tespondent must pay the costs of the appel- 
lant both of the appeal and in the Court 
below. 

Ross, J.— I agree. 


Z. K, & N. H. Appeal allowed. 


LAHORE HIGH COURT. 
Civ, Revision No. 389 OF 1922. 
January II, 1923. 
Present:—Mr. Justice Abdul Raoof. 
SHEO NATH—PLAINTIFE—PETITIONER 
versus 
BEG RAJ—DEFENDANT—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 115— 
Wrong decision on point of law or fact— Illegality 
or material irregularity— Revision. 

A Court which comes to a wrong conclusion 
on a point of law or fact, in deciding a question 
which it had jurisdiction to decide, cannot be 
said to have acted illegally or with material 
irregularity so as to justify interferencein revision 
by the High Court under section 115 of the Civil 
Procedure Code. 

Civil revision of a decree of the 
Second Class Munsif, Hissar, dated the rst 
March 1922. 

Lala Nanwa Mail, for the Petitioner, 

Mr. Shamair Chand, for the Respondent, 

SUDGMENT.—The petitioner was the 
plaintiff in this case. He claimed the land 
in dispute as his property while the defendant 
claimed it as his. The parties referred 
the matter to an arbitration. The whole 
case was referred through the Court. The 
arbitrator gave an award according to which 
n.ither the plaintiff nor the defendant had 
any title tothe land. The plaintif occupies 
the position of a trustee of a temple. Ac- 
cording to the award the temple is the owner 
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of this piece of land. The arbitrator, 
therefore, decreed the claim for possession 
in favour of the plaintiff in his capacity zs 
a trustee. The plaintiff filed certain ob- 
jections against the award, one of them 
being that the arbitrator had travelled 
beyond the terms of the reference and had 
decided matters which did not form the 
subject-matter of the suit. The 
below took into consideration those ob- 
jections and ‘overruled them. ‘The plain- 
tiff has preferred this revision through 
Mr. Nanwa Mall, a learned Vakil of this 
Court. The initial difficulty in the' way 
of the learned Vakil is that in such matters 
the High Court has no power to interfere. 
It is not denied that the learned Munsif 
had jurisdiction to decide the objections 
raised by the plaintiff before him and has 
decided those objections, and if in deciding 
those objections he has come to a wrong 
conclusion on a question of law or fact 
he cannot be said to have acted illegally 
„or with material irregularity, vide 
Amir Hassan Khan v. Sheo Bakhsh Singh(1} 
I have no power to interfere with the ordér 
of the Court below and I, therefore, reject 
this application for revision with costs. 


N. H. 
(1) xz C. 6} xr I. A. 2373 4 Sar. P. C. J. 5593 


Rafique & Jackson's P. C. No. 83; 5 Ind. Dec. 
(N. 8.) 760 (P. C). ` 


Revision rejected. 
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PATNA HIGH COURT. 
Civi, Revision No, 16 OF 1923. . 
j May 30, 1923. 
Present :— Mt. Justice Macpherson. 
THAKUR PATHAK AND OTHERS—PETI- 
TIONERS | 
versus 
RAGHO PATHAK AND OTHERS— 
; OPPOSITE PARTY. 
ee soe ire Cu í "vid of 1908), O.I X, rr. 
2, "OPE € M0628, n " — 
Suit Ys Sone acai Ls one de 
fendani—Daie fixed for appearance of guardian 
ad litem of minor del endant—Dismissal for default 
~« Form of order, 
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In a suit for declaration one of the several defend- 


ants who disclaimed all interest in the property 
in dispute, appeared and admitted the claim. There 


. was some difficulty in serving the guardian ad 


litem of one of the minor defendants, and a date was 
fixed for his appearance. On that date the guardian 
filed a written statement and then absented, him- 
self. When the suit was called on none of the 
arties were present and the suit was dismissed 
for default under O. IX, r. 2, of the Civil Proce- 
dure Code. It was urged that the suit should 
not have been dismissed and that at any rate 
the dismissal should have been under O. IX, 
r. 8 of the Code; 
Held, (1) that the fact that one of the defendants 


-had admitted the plaintiff's claim did not entitle 


the latter to have the suit decreed against that 
defeudant and dismissed as against the rest under 
O. IX, r. 8 of the Civil Procedure Code, inasmuch 
as the provisions of that rule must be read with 
section 42 of the Specific Relief Act which makes 
the grant of a declaratory decree discretionary 
and the discretion would obviously have been 
wrongly exercised in this case by granting a decree 
against one defendant only and that the least 
important defendant who had disclaimed ail 
interest in the property in dispute; (p. 560, col. x.] 

(2) that the mere filing ot a written statement 
by the guardian ad litem of the minor defendant 
before the case was called on did not amount to 
an appearance within the meaning of O. IX, 1. 8, 
of the Civil Procedure Code; [p. 560, col. z.] - 

(3) that, however, the date on which the suit was 
dismissed having been fixed only for the appearance 
of the guardian ad litem of the minor defendant, 
the Court should not have dismissed the suit on 
that date owing to the absence of the plaintiff 
but should have fixed a further date for the hear- 
ing of the suit. [p. 560, col. 2.] 

Civil revision from a  deciSion of the 
Munsif, Aurangabad, dated the 11th No- 
vember 1922. : 

Mr. Sambhu Saran, for the Petitioners. 


Mr. D. P. Sinha, for the Opposite Party.: 


JUDGMENT.—This is an application 
for revision. of the order, dated the 11th 
November 1922, of the lcarned Munsif of 
Aurangabad, in Miscellaneous Case No. 245 
of 1922, purporting to be made under 
O. IX, r. 4, of the Code of Civil Pro: 
cedure. 

The present petitioners who are father 


and sons instituted a suit for a declaration ` 


that certain plots of land entered in the 
Records of Rights in the name of the first 
petitioner and the opposite party Nos. 1 
(father of minor opposite party Nos. 2 to 6) 
and 7 belonged exclusively to the plaintiffs. 
A written statement was filed on behalf 
of the minor opposite party No. 7 through 
his mother-guardian admitting the. claim’. 


There were many adjournments in the guit, 


we 
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bat eventually on. the roth August the 
Pleader guardian ad litem of the minor de- 
fondants. Nos. 2 to 6 declined to act and the 
-comparing clerk of the Munsif's Court was 
appointed in his place. On the 29th August, 
which was the next date fixcd, it was 
found that the new guardian ad litem had 
uot been served with summons and the case 
was adjourned till the oth, September for 
his appearance. The order sheet for the 
oth, Spetember shows that the service re- 


turn.on the guardian ad litem had not been. 


placed on the record and the case was put 
up on the 13th September for orders, when. 
the perties did not appear and the süit wes 
«dismissed for default," it being further 
ordered- that the written statement filed 
on that day by the guardian ad litem of the 
minor defendants be placed- with the record; 
. "The plaintiffs then filed an application, pur- 
porting to.be under O. IX,r.4, to set aside 
the dismissal on the ground of the prolonged 
illness of the plaintiff in charge of the suit, 
and. the learned, Munsif having disallowed it, 


they have appealed to. this Court.to revise, 


"his order. 


On: behalf of the petitioners it is urged, 


in the first place, that the dismissal ought 
to ue ien edis 0. IX, t, 8, because 
the defendant No. 7 had: admitted the claim 


and the suit ought to have been decreed- 


against him. But it is to be remembered 
that O. IX, r. 8, is to be read with sec- 
tion 42 of the Specific Relief Act which makes 
the grant of a'declaratory decree discre- 
tionàry and the discretion would obvious- 
ly have been wrongly exercised in this case 
. by granting a decree against one defend- 
ant only and that the least important 
defendant who had disclaimed all interest. 
Tt is then urged that the dismissal ought 
to have been under O. IX, r. 8. because 
the guardian ad litem was present. But 
there is nothing to show that such was the. 
| case, and it would appear that the guardian 
who was an amla of the Court simply filed: 
' a written statement at the opening of the 
Couit and then probably advisedly failed 
to enter appearance at the hearing when 
he saw that the plaintiffs were absent. 


Jt is then contended’ that on the merits. 
the application ought to have been allowed. 
‘She reason for absence given was that: the. 
applicant’ “No, 4 wasil; The learned. 
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Munsif did not find the evidence of illness. 
sufficient and convincing aud considered 
that, even if he was ill, the other applicants 
might have taken the necessary steps. I 
do not agree with these findings, but I 
prefer to base the order which I am about 
to make on the simple ground that the order 
of dismissal was eltogether unreasonable. 
The oth snd then the 13th September 
were fixed, so far as can be gathered, for 
the appearance of the guardian ad 
litem of the minors and it is not, 
easy to see what steps the petitioners 
or their Pleader were to take or could: have 
taken on the gth or 13th September. ‘The 
fault lies mainly with the order-sheet" of 
the learned Munsif, most of which he appa- - 
tently allowed to be written by an un- 
intelligent subordinate. Cases will constant- 
ly occur where the litigants will be -preju-’ 
diced by such aprocedure-and in point of 
fact the course of the suit during August 
and September is an example of this. In 
view of its previous obscure orders and the 
appearance of the guardian ad litem, the 
Court ought, on the 13th September, to- 
have fixed a date. : 

In- these circumstances, the application 
is allowed, the order of dismissel is set aside 
and the suit is restored to the file on 


‘condition that within, a. month from this 


date the petitioners pay. to. the contesting 
defendants a sum of sixteen rupees əs. costs; 
if the payment is not made this application 
will stand dismissed. 

There will be mo order for costs. 

Let the record'£o down at once. 


Z. K. & N. E. d pplication allowed... 
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.. PATNA HIGH COURT. | 
DEATH REFERENCE CASENO.,9 OF 1923. 
"CRriMINAL APPEAL NO. 34. OF 1923. . 
." "' March 20, 1923. ` b HN 

` Présent-—Sir Dawson Miller, ET., Chief 
Justice; and- Justice Sir B. K. “Mullick, Kr. 
GANSA | ORAON—AccusED—APPELLANT 
VOR mam < “versus 0 000000070077 
. EMP EROR—RESPONDENT. 
-Criminal Procedure Code (Act V of 1898), ss. 154, 
162, 288— Information of cognizable offence, what is 
—Written statement obtained from witness during ine 
` vestigation, admissibility of, as evidence-—Statemeni 
made before Committing Magistrate transferred to 
Sessions record, whether. can be used as substantive 
evidence. , uM ACA S 
The information referred to in section 154 of 
the Criminal Procedure Code is something in the 
nature of a complaint or accusation, or at least 
information of a crime, given with the object. of 
putting the Policein motion in order toinvestigate, 
as distinguished from information obtained by the 
Police when actively investigating a'crime [p: 564, 
col. x.]. - : E ANE: 
- Circumstances thay arise in which information 
is given to the Police of such a vague and, indefinite 
character -that it cannot be treated às "coming 
under section 154 of the Code, .so as to. make it 
incumbent upon the officer in charge of the Police 
Station to start aninvestigation and he may reasons 
ably” require more direct information before do- 
ing so, and such further information given to him 
in such: circumstances might not. come -under- the 
provisions of section 162 of the Criminal Procedure 
Code. Or the information referred to in section 
154 may come from more’ sources than one, and 
more than one such inforniation may be recorded’ 
at or about the same time, [p. 564, colr] - ^ - ' 


. But once definite information has reached the’ 
. Police relating to the commission of a cognisable. 
offence under section 154 o£ the Criminal Procedure 
Code and the Police have taken active steps to 
investigate,.. whether. the information: bas been: 
taken down in the book kept for that.purpose as. 
provided in section 154 or not, all furtherstatements , 
taken from the witnesses are taken in the course 
of a Police investigation and are inadmissible in” 
evidence under section 162 of the Code. [p. 564; 
col i] . "s . Bác iod du Mg D OU ii 
Under section 288.0f the Criminal Procedure Code : 
a Sessions Court is not restricted to admitting the. 
evidence of a witriess duly takén before the Com-,, 
. mitting Magistrate merely for the purpose of, 
contradictiag that -witness when giving’ eviderice*' 
in the Sessions Court. The section is intended to» 
enable the Court to read the previous evidence, 
as substantive evidencé at the trial where, for the. 
pu poses of justice, the adoption of sucha course’. 
is found necessary. by the Judge. [p. 565, col. 1.]- : - 
,, Queeno Empress y. Dorasami Ayyar, 24 M. 414 ai. 
. p- 416,2 Weir, 377, Maruti Joti Shinde v. Emperor, | 
63 Ind, Cas. 332723 Bom, L. R. 820; 22 Cr. In Je` 
636; 40 B.-97; (1922) A.'I.-R. (B.): £08; relied 68: ^ 
. Queon« Empress; v. Jeocht, 21 rrr; A.W; N.’ 
(1898) 196 5 9 Ind. Dec, (N. S.) 780, Emperor v. 
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Dwarka Kurmi, 28 A. 683; 3 A.I.]. 8525.4 
Cr. L. J. 61; A: W. N. (1906) 187, referred to. > 
. It is, however, a matter for the discretion 
of the Judge whether he thinks that such evidence 
should be used in the interest .of justice, for 
many. cages’ may arise in which it {would be 
dangerous to rely upon such eviderce where wit- 
nesses have proved themselves before the Sessions 
Judge altogether, unworthy of credit. [p. 565, 
col. 1.] or LT 
Per Mullick, J.—Information, within the mean- 
ing of section 154 of the Criminal Procedure Code, 
is an allegationin the nature of a complaint, made 
to a Police Officer with a view to his taking action, 
and when such an allegation is made the Police 
Officer must record it às an‘ information under 
the section, and the writing will” attract the provi- 
sions of section 35 of the Evidence Act; and if the 
Police Officer should record more than one inform- 
ation relating to a 'cognisable offence they 
will all share the privilege of being exempt from 
the disability imposed: by section 162 of the Cri- 
minal Procedure Code, In every.case it is for the 
Court to decide whether the communication is 
an information in this technical sense and whe- 
ther and when the Police investigation bad'in 
fact begun. [p. 562, cols. t: &2.]--- 5^ +: 
Crimina! appeal from thé judgment of 
Mr. Williams, Judicial.Commissioncr, Chota 
` Nagpur, dated the roth February 1923. ~ 
Mr. Sambhu Saran, for the Appellant, + 
Mr 
$ 4 ^ : 
En JUDGMENT mm = 
Millr,. C. J.—In .. this - case -Gansa 
Oraon was tried and. convicted of . murder 
and sentensed.to death .by..the Judicial 
Commissioner of Chota Nagpore on the roth 
of February last. The. proceedings: have 
been. referred to-this Court under scction 
374 of the Code of-Criminal-Procedure -and 
the convict has appealed. "c 
- The appellant and his brother, Tikua 
Oraon, who were jointin estate and occupied 
the same house in.Mouza Bongeloya.in the 
Ranchi District. The appellant was married 
whilst his brother was single. There . had 
been some dispute between tihem..as to the 
division of the.paddy crops on.. their land 
‘and Tikuaendeavoured,. but without success, 
to-bring about. a. partition.. The appellant 
had promised that when Tikua got married, 
he would agree to a partition of the land. 


` According to the prosecution case they had’ . 


quarrelled about 7 o'clock.on the night of. 
the 15th of December last on the question. 
of the division of. the .. crops, “with the. 
résult,; that. the. appellant picked mp, a. 
balua..with which he. struck, his ., brother; 
on top of,the head a severe blow cutting 


Hs L. Nand Keolyar, for the Crown, . 
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through the scalp and exposing, the 

brain. Two persons. ‘ate said to have been 

present’ and .witnessed the occuurtence. 

One of théni Was" M'ussámmat- Budhni; the 

ve “of ‘thé Appellant; the’ other is Khurloo, 
coustii 


í. 

"he "First intimation. which: the" ‘Police 
réceived of ‘the occutrerice’ was” ‘at 4 T! M. 
on the 16th of December when Rup Singh, 
the’ chowkidar' of the village, artived’ ‘at the 
Police Station at"Basia , about’ 10 miles dis- 
tant from " Minga” ‘Bongeloya; ‘and reported 

to the "Süb:In$pectot"tliat the sdthe moming 
tee. mother of the’ accused’ and "Tikuá Bad 
told ‘him that her élder : ‘son, Gatisa, Oraon, 
had assaulted his' Youiget brother ;Tikua; the 
piévious évehing,” Whilst they" ‘were under 
the'inffüéncé- oi handia, with a” tangi and 
that lie had gone to the house and seen ‘Likua 
"Sho had 4 blood Stáiiied wound on his head, 
but? ott üsking Hint who- had ‘Assatilted firn he 
‘gave no reply. ‘This report was entered in 
the Police Station Diary but not signed by 
‘the chowhidar, nor was it treated-by. the 


Sub:Inspector.as ar'informátion within the ` 


‘meaning of .section "154 of the Criminal 
Procedure Code. The Sub-Inspector ` pro- 
ceeded’ the same... áftérnoon*-tó Bongeloya 
aud reached the village at about 8 P. M, 
He found Tikuá^af"the'hóuse with a big 
wound on his head; He was'inconseious and 
. "fable tó speak, He thereupon questioned 
` WM'üssahnmat Budhi;'the' wife of the appellant, 

whose Statement. he took down in writing 
and obtaitied’ her thumb impression in‘ the 
presence of two witresses treating it as what 
. is known as “the First Information Report: 
which, under section 156, Criminal Procedure. 
Code, would entitle him to-hold an investi- 
gation. He:tlien-proceeded to obtain evi- 
dence from other persons "with ‘the result 
that the appellant was artésted onthe 17th. 
of December, and on thefollowing day; at 
9 o’clock.in*the‘morning, niade‘a confession 
at thesub-jail at ‘Gumla before a Magis-. 
: trate. The statement made: by the appellant 
at that ‘time’ was to the’ following effect :—. 


"ahere $ wasa division between my brother, 
Tikua; and-myself. I'strück! him with a 
balua on hi& head.” We aré"nine: members: 
including “iy” ‘children, > “aid ^ Tikua is‘ 
along with liis"*mother. © "He** picked: up: 
a quarrel” ‘for. "his Share.- I" - havey no 
motive. in saying this. - ‘No body. has tutored 


uot MM uu" 
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me. He took 2 arnas while I have I4- - 
annas of the land.” - 
On the following day the’ 19th of Decem- 
bet Tikua, who had in thé meantime . been 
remóved to Hospital, died of” his’ woünd . 
without having recovered consciousness. 
"When before thé Committing Magistrate 


' On the 4th’ of January the appellant -ad- 


mitted having made the Confession to ‘the 
Magistrate on the 18th December and 
again admitted ` that he had -struck ‘lus 
brother with a-tabua oi lus head. ^ He added 
that he 'Was- ditink,** Lou ‘the Judicial 
Cómuiissióher' on the ' "of YFéebiüary 
when qQuestined he stated. nie ‘he did snot 
know ii he had beaten Tikua as he"had 
taker hundia (country -hqoui). He admitted 
‘that hé had made the statement belore mei- . 


tioned 'to- the Magistiate-but aaded that-he 


made it - -because' he- had" been ^ beaten. bya 
constable.’ "He saia he, had “no 'querrel 
with his brother about land aud cxplained 
the evidence giver by" “Khufloo and‘another 


Witness! Dasaihi, by‘ saying: ‘thatthey had de: . . 


posed. against. him because there was a dis- 
pute’ between-himselt ànd"them, -Héalso:- 
stated ‘that“he'-was on bad terms’ with Rup 
Sing) thé“ tiawkidar; “who. had threatened: 
to kilt him. -Hedurther - -stated: that head 
gah ‘with Sukhi’ Manto “who ‘hadt given- 
evidence "as to thé" dliátrel: between: the 
two ‘Srotliers, : 

“At the "trial, Khutloo: ‘Stated that on ‘the. : 
evening of -the -occurrerice:he ‘took food 
at- the.vappéllattt’s- “House: and: aiterwatds- 
was- giver "tüblaccoo. ^ "He Aud Gansa aad 
Tikua Sat on the ‘verandah: £acing south, 
that Gansa:struck:Tikua~but it wasa dark- 
night äng hè-did hot” Jitow what he "strück- 
him ‘with; "He further ‘Stated, that nothing 
was. ‘said. ‘bétween Gansa ‘and “kua,” that. 

ansa struck him silently on the -head 
and /T1kna- rerhained. sittings- Gansa- then 
iuri ánd-he"did not kow what 

üppéneü tó the Wedpon' "With. Whicli hé 
wort “Bian. ` He ‘said that Musammnat 
Bhudni was not Wi them buti is the horth - 


M Gi th the déüed Judicial "Com, 
1üissioner. allowed: his.: deposition: made. or 
the former“ occasio tohe- -puti in evidence 
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under the provisions of section 288 of the | 
His attention | 


Criminal “Procedure Code. 
was drawn to his previous statement which 
was to the following effect:—. 
< That he went to the accused’s house iu 
the evening and was smoking: ‘there sitting 
.on the verandah facing east. The accused's 
wife, Musammat Budbni, and Tikua. were 
there. Tikúa and thé ‘accused began ‘to 
“quarrel and hé took up his bal«a and hit 
_ Tikua on the head with it and theu ran away 
‘out of the house. Tikua stood’ up ‘and then 
sat down again. He could not say why" the 
accused struck’ Tikua but added that the 
latter had cut paddy of 2 annas on their 
joint | land whilst the accused had cut only 1$ 
annas, He admitted that he had said'be- 
fore the Magistrate that the brothers began 
quarrelling and that’ the accused took up 
his balua and hit Tikua on the'head with it 
and added that what he said in the lower 
Court was true but’ that it was not true that 
they quarrelled." 


Budhni, the appellant's.wife, was also 
called and, stated that she did not Eüow Low 
Tikua met his | ‘death, She had gone. ‘to sleep 
after, her, evening, meal and only saw, "yikua 
next. morning, , when, he “was unconsciors, 
He had a ‘wound on his “head “but 
„she. did not see, how, the. ‘injury | “was 
caused, Ihis witness also, had uade" a 
Statement .beiore, the, Magistrate | 
was at. | Variance, "with ner statement 
given before the learned: “Judicial Comimis- 
sioner and _ her previous statement was 
allowed to be put in evidence under the pro- 
visions. of section, 288, Criminal Procedure 
Code. . On. that. occasion she had stated that 
her husbandana Tikus and. Xhurioo were on 
the south verandah, watching 1 the fire. when 
hér liusbánd. and ‘Sikua began, to quarrel 
over the division. of the paddy. . ‘Her hus- 
band told Tikua that he would divide, the 
land atter. ‘Likua’s: marriage and that her 
husband took the batun which was on the 
verandah-and.struck. Tikua. on dne. head 
With it once.. Sheidentihed the bajua. which 
Was im Court. . She. admitted „making, ihe 
statement but-aleged that she made it be- 
cause the constable said. ii she did not the 
Magistrate, would abuse and beat her. It 
was proved by the Sub-Inspector that Budhvi 
produced . the :balun, when, he. first went to 

| ine house on the night oi the 16th, 


which . 
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This was the principal evidence against 
the appellant. Another ' witness," Dasain 
Oraon, who knew the parties and belonged 


.to the same village, stated that last. year 


Tikua Called à ‘panchayat fox the division 
of their land but Gatrísa would not allow any 
division until Tikua got married sothe pancha- 
yet dissolved, Onthenight of the occurrence 
‘Gansa came to ‘his, Dasain’s house and 
stated that he’ hadi” done ‘wrong. When 
asked what "wrong he’ had ‘done, he 
merely ` “repeated that he ‘had done 
wrong, and, “as he, had nothing on the 
‘Upper part f his body | and it was ‘cold 
he asked for a covering, which he was 
given, "and he went away. 

. The medical evidence showed that there 
was an inciséd wound 7 inches long by 'rincn 
deep on thé,top ot the deceased man’s head 
and that the práin sübstance was Cuming 
out when he was adinitted into the: hospital. 
‘The posi mortem examination “snowed thart 
the parietal “and irontàr Donés o1 the skuls 
„were clean cut as it bya sharp insttüment, 

. The learned Jiiditial | Coniussioner 
was salisned beyond any reagonable doubt 
that the appellant | was guilty ‘Ot the charge 
preferred, altough the opinion ot the Assessurs 
was inconclusive dnd unsatistactory. One 
of the Assessors thought it was established 
that the accused did stiike the déceased 
“but that it has not been’ proved what was 
the weapon used and he did not think that 
the accused intended tö kill lus brother; 
he thought that he should be sent 
to jail and not ‘hanged, ‘The  otner 
thought it was — improbable that a 
brother would kul his brother, ‘but it muglu 
be that the accused was drunk and struck 
his brother and that ‘the circumstance 
did not warrant more than imprisonment, 
It would seem probable, | as the learned 
Judicial Commissioner thought, tuat tne 
dislike, of intlicting a capital sentence was 
ehe primary cause of sucn nalting opiuions, 

‘It was argued betore us in appeal that the 
written statement made to the pup-Luspector 
by. the appelant s wite on the evciung ot 
the roth ought not-to have been admitted. 
in evidence as a First Aniormauon hepox. 
It was. pointed out that intormation having 
Deen already given. at the -Police station: 
earlier Dy. the chowkidar, any ‘statements 
afterwards taken by the Police were taken 
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in the course:of an investigation and were 
Inadmissible as evidence under section 162 
of the Criminal Procedüre Code. 
doubt that the statement made at the Police 
Station by the chowkidar was information 
relating to the commission of a cognizable 
offence within the meaning of section 154 
of the Code. It ought to have been taken 
down in the book kept for that purpose as 
provided ii the section, and whether this 
was done or not, in the particular circum- 
stances of this case, I think all further state- 
ments taken from the witnesses were taken 
in the course of a Police investigation and 
that the written statements so taken were 
inadmissible as evidence under section 162 
of the Code. Circumstances may arise in 
which information is given to the Police 
of such a vague and indefinite character 
that it cannot be treated as coming under 
section 154 so as to make it incumbent upon 
the officer in charge of the Police Station 
to start an investigation, and he may reason- 
ably require more direct information 
before doing so; and such further information 
given to him in such circumstances might 
not come under the provisions of section 
162.” The information referred to in section 
I54 appears to me tobe something in the 
nature of a complaint or accusation, or dt 
least information’ of a ctime given with the 
objéct: of putting ‘the Police in motion in 
‘order to investigate, as distinguished from 
Information obtained by the Police 
When actively investigating a crime. I 
can also conceive that the information 
referred to in section 154 may come from 
more than one source, and more than one 
such information may be recorded at or 
. about the same time, but once the Police 
have taken active steps to investigate, any 
written statements taken by them cannot 
be -admissible as evidence as they would 
‘come within section 162. The Sub-Inspector 
in the present case stated that as the chowki- 
dar did not give him any idea of the serious- 
ness-of the wound he thought the case to be 
non-cognizable. I have no doubt that he 
acted honestly in coming to this belief but 
at the same time there can be no doubt that 
the information disclosed by the chowkiday 
in the first instance was such as to show that. 
sómething more than a common assault had 
been committed..I, therefore, consider that 
the so-called First information taken from 
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Budhni, the wife of the appellant, ought not 
to have been placed on the record, as it was 
not admissible in evidence. I observe that 
the learned Judicial Commissioner does not 
refer to this statement as evidencein the case 


‘and his judgment does not appear to have 


been in any way influenced by it. Lalso think 
thatit should be rejected. Hadi considered 
that it in any way influenced the learned J udi- 
cial Commissioner in arriving at the conclu- 
sion of the appellant’s guilt, I should have 
considered whether it was necessary to 
order a new trial. But after considering 
the other evidence in the case, coupled with 
the appellant’s own confession, L feel no 
reasonable doubt,in my mind ,that the appel- 
lant was guilty of murder. It is noticeable 
that the appellant, when examined in the. 
Sessions Court, did not deny that he had 
confessed before the Magistrate; nor did he 
deny that he had beaten Tikua. He pleaded 
that he did not know whether he had or had 
not, becuase he had taken handia, This 
was also his defence before the Committing 
Magistratein which he admitted the assault 
upon his brother but said he was drunk, ' 
The main witnesses of his guilt were the 
appellant's wife and a near relation and they 
"ere no doubt confronted with a very 
difficult and trying situation. It is only na- 
tural that they should try as far as possible 
‘to do what they could for one so nearly 
related, and the eivdence given by both 
of them before the Committing Magistrate, 
as well as the evidence of Khurloo given 
at the trial, abundantly- corroborate the 
confession made by the appellant and leave 
no doubt in my mind as to his guilt. 

Xt was contended that the statements made 
before the Committing Magistrate were not 
admissible as substantive evidence in the 
case and that conviction could not be 
based solely upon such evidence, For. 
this proposition the case of Queen-Empress 
v. Jeochs (1) was relied upon. In that case 
there was no evidence before the Court to 
prove the guilt of the accused except the 
Statements made by some of the witnesses 
when. before the Committing Magistrate, 
and Mr. Justice Bannerji, as the witnesses 
had given a diametrically opposite version 


- 


(1) ax A. x11] A. W. N. (1898) 196; 9 Ind. Dee, s 
(Ne 9.) 780, KN et 


Vol. 93) S 
GANSA ORAON v, EMPEROR. 
. before . the Sessions Judge, refused to:con- 


vict upon such evidence. In the later case. 


of Emperor v. Dwarka Kurmi (2) the same 
learned Judge, when sitting with Mr. Jus- 
tice Aikman, explained that in the earlier 
case he did not intend to hold that such de- 
positions were wholly inadmissible, and hav- 
ing regard to the clear language of section 
288 it could not be held that statements 
made before the Committing Magistrate 
could not be admitted in evidence under the 
Section. -Again, the Madras High Court 
in Queen-Empress v.. Dorasamt Ayyar (3) 
held that under section 288 of the Code the 
Court is not restricted to admitting the evi- 
dence of a witness duly taken before the 
Committing Magistrate : merely for the 
purpose of contradicting that. witness 
when giving evidence in the Sessions 
Court, but that the section was intended 
to enable the Court to read the previous 
evidence as substantive evidence at the trial 
where, for the purposes of justice, the adop- 
tion of such a course was found necessary by 
the Judge. A similar view was also expres- 
sed by the Bombay High Court in the case of 
Maruti Joti Shinde v. Emperor (4) and in my 
opinion;the section clearly intends that the 
evidence taken before the Committing Magis- 
trate where the witnesses produced are 
examined at thesubsequent trial may be 
treated as substantive evidence in the case. 
No doubt, it is a matter for the discretion 
of the Judge whether he thinks that such 
evidence should be used in the interests 
of justice. At the same time, I consider 
that many cases may arise in which it would 
be extremely dangerous to rely upon such 
evidence where witnesses have proved them- 
selves before the Sessions Judge altogether 
unworthy of credit. In' my opinion the 
learned : Judicial Commissioner rightly 
admitted the evidence in this case. It must 
‘also be observed that it was not the only 
evidence which corroborated the appellant’s 
confession. That. of Khurloo as given in 
the Sessions Court was strong corroboration’ 
of. the fact that the appellant struck his 
brother. with some sort of weapon. ' 


(2) 28 A. 683: 3 A. L. J. 852; 4 Cr. L. J. 6x 
A. W. N (1906) 187. i 9 
6 24 M. 414 at p. 416; 2 Weir 377.” . 

. (4) 63 Ind. Cas. 3323.23 Bom. T,. R. 820; 22 Cr. 

L.J. €36; 46 B. 97; (1922) A. I. R. (B) 108. 
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` The only other. point argued before us 
was that the appellant might not have been 
-aware that the blow which he struck his 
brother was one likely to cause his death, 
or that he might have inflicted the *blow 
under a grave and sudden provocation which 
deprived him of his self-control. From first 
to last in this case, there is no suggestion of 
any grave or sudden provocation: indeed 
the evidence shows that the quarrel bet- 
ween the brothers was not violent or heated 
or that anything in the. nature of a fight 
arose between them before the act was com- 
mitted; nor is it possible to believe that any 
one using a weapon such as that which 
was used in this case in inflicting the wound 
which the deceased man received, could 
fail to realise that his act was so imminently 
dangerous that it must in all probability 
cause death or at least such bodily injury . 
as was likely to cause death; and I can find ` 
no circumstances which should lead us to 
interfere either with the verdict or the 
sentence. The appeal is ^ accordingly - 
. dismissed and the sentence confirmed. 
~- Mullick, J.—I have no doubt that the ` 
accused committed culpable homicide 
by causing the death. of his brother, 
Tikua, ` 
From the evidence of the accused’s 
cousin, Khurloo Oraon, in the Sessions 
Court it appears that on Friday the rsth 
December last he was on a visit to 
the accused’s house and took his evening 
meal with the accused. The deceased Tikua 
did not share in the meal but sat afterwards 
with the witness and Gansa in the verandah 
ofoneofthe huts. Khurloosaysthat suddenly, 
Gansa struck Tikua on the head with. some- 
thing which he did not.see and that Gansa 
then-went away. But in the Court of the 
Cunimitting Magistrate on the 3rd January 
1923 this witness said that Gansa and the 
deceased began quarrelling, that Gansa 
then took up his balsa, struck the deceased 
on the head with it and ran out of the house; 
he also admitted that the accused’s wife, 
Musammat Budhni, was sitting in the veran- 
dah at that time. In the Sessions Court 
the witness denies that there was any quarrel; 
at thesame time he asserts that what he said 
before the Committing Magistrate was 
true, though he cannot explain why tHe - 


. statement that Gansa and. the decease 
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began :quatrelling appears “in the Magis- 
ttate’stecord. Asto his denial that Musam- 
mat Budhni'was in the verandah, he, when. 
conftonted with. his statement before thé 
Committing Magistrate, explains that. 
Budhni was sitting in the verandah' of 
another foom. | .. . ‘ G 
The Investigating Officer Ghulam "Haider 
who took the statement of Khurloo on the 
evening of the.r6th December statés that 
Khurloo-cotrobotated the statement made 
to him by: Musammat Budhni which clearly 
speaks of a quarrel between Gansa and Tikua 
with regard to the division of the paddy- 
crop. -Again, at 9 A. M. on the 18th Decem- 
ber the accused ade a. confession before 
Mr. Sharling, First Class Magisttate, iu the: 
‘gub-jail at: Gumla, the record of which runs 
as follows:- , —. l 
“Warnings--T am a Magistrate. I watn. 
you, that if you have anything to bayi, think. 


Bea 


over, consider and then say... Don't speak. 


false or. don't speak anything tutored 
by any man.” E f 
"0. What do you wish. to say? iar 
A. There | was a division’ between 
my brother Tikua and myself, I struck 
him with. a balua on hig head. We ate 8 


members including my children and Tikua. ' 


is along with his mother.. He picked up 
a quafrel.for his share, .I have no motive 
in, saying this. No body has, tutored 
me. He took two annas while I have rj 
annas of land... 


On the 4th, January the. accused was exa- . 


mined by. the Committing. Magistrate and 
` the record of his statement runs thus:— . 

"0. Did you assault yoŭt brother Tikua 
with balna. on his head? 

A: Yes , I was drunk. . 

0. Did you make this statement (confes- 
sion, Exhibit. 6, and read over to the 
accused. before me). 

A. Ves. 0.0. 2 s.l 

In these circumstances, Ido notthink that 
there can be any doubtthat the statement. 
made.by Khurloo to the Sub-Inspector and 
to the Committing: Magistrate are more 
correct than thosé made by. him before the 
Sessions Judge. Thathe was present and 
saw the assault is common to both sets 
of statements, and his denial in the 
Sessions. Court, that there was any 
quarrel is clearly false and fail to explain. 
the cause of the assault. 
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It. is curious, however; that nothing was 
asked from the witnesses/to what "he did’ 
after the ‘assault. If he had been questioned | 
on the point he miglit perhaps have given 
valuable ‘information as to the ‘conduct of 
thé accused, but, in my opinion -his 
evidence sufficiently proves that there was, 
a quarrel bewteen the accused ond the 
deceased in consequence of which the'accused ' 
inflicted the injury which caused the’ 
death of Tikua. 

The leatiied Vakil for the accused con 
tends that .Khurloo's' statement ` before" 
the Cónímitting Magistrate is'not ad- 
missiblé in’. evidence becduse’ the 
accused ` did not  cross-éxamine him, 
The record does not” show why the! 
witness wasnotcross-examimedin thé Com: 
mitting Magistrate's Court, but there is no 
téason for supposing that ` tlie accüsed- 
was deptived of the opportunity of'"cross- 
examinihg'the witness. 'Thére'is nothing: 
to show that he was in any way prevented” 
by the Court from exercising his right of” 
cross-examiriation. ` í 

The only other eye-witness is the accused’s ` 
own wife, Musammat Budhni. She,' too, 
has .given evidence in'the Sessions Court: 
which is at” variancé' with her evidence: 
before the Committing'Magistrate; — 

She states in thé Sessions Court that Tikua 
and.the accused took their meal together 
and that her husband went to bed and that: 
she does not know what happened to Tikaa, 
but that next morning she found ‘Tikta 
unconscious in the verandah with a wound ` 
on his head. 

Before the Committing Magistrate on the” 
3rd January 1923 she admitted that the two.’ 
brothers began to quarrel about the division" 
of.the paddy crop arid that her husband 
struck the deccesed on the head with a` 
balua which wasin the verandah and that 


- the witness Khurloo was then present. 


She was the first person examined by tke- 
Sub-inspector Ghulam Haider on the: 
16th December and she then gave a slightiy 
iullet account oi the occurrence adding that 
when she questioned ker husband 
he replied that he had assaulted his brother 
with the balua thinking it to be^ a lathi. . 

Ghulam Haider deposes in' the Sessions 
Courtthat héhandeda balia tohim saying 
that it was the weapon with which the 
assault has been committed, 
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Vaki] for the accused objects., 
bility .of Budhni’s statement | 


The learned 


to the admissi 
to the Sub 


vestigation and, therefore, inadmissible, by. . 
Teason of section 162,. Criminal Procedure 
Code. On the. other hand, the learned /Assis-.. 
tant, Government-Adyocate, contends, that. 
-it is,an.entry in an official book prescribed , 
by section 154 ofthe, Code and that section ` 
35 of the Indian Evidence . Act applies. 
To this the,learned Vakil . rejoins that the 
Teal First Information in the case, 4. e., the, 
information upon which the Sub-Inspectot - 
took:cognizance, of the offence and, com-.. 
menced investigation, was the, statement, 
of the. chaukidar Rup Singh which was given , 
at the thana at.4 P. M. on, the .r6th. 
December and which ran as follows;— 
“Rup Singh chaukidar of Bangoliya came . 
and reported that,this day morning while 
he was retürning from Harakh Ahir's house . 
of, Bagaucha with Harak, Tikua.Oraon’s | 
mother ,of,:Bangoliya said to him that her. 
elder son, Ganga Oraon,assualtedhisyounger . 


brother, Tikua, last evening while they were, - 


under the influence of handia with. a tangt; . 
he went there along. with Harak and, saw 
Tikua Oraon who,has got a blood stained , 
wound on his head andasked 'Tikua as to. 
who, assaulted him, but he gave. no.reply.". 
The Sub-Inspector.explains that he did 
not trust this information and that he did, 
not commence the investigation till he had 
visited the locality and taken the statement 
of Musammat Budhni. i f 
In my opinion the investigation had 
already commenced when the statement of 
Musammat Budhni was recorded; and the 
learned Vakil's contention must be accepted. 
. The word “information” is not defined 
but the definition of "complaint" throws 
some light upon its meaning. “Complaint "' 
is defined in sedtion 4 (A) as an allegation 
made to a Maistrate with a view to 
his taking action that some person whether 
knownor unknown has committed an 
offence. In my opinion an information 
1S a corresponding allegation made to a 
Police Officer and this view seems to me to 
be supported by thelanguage used in section 
II2 of the Code of 1872 (Act X of 1872) which 
Provides for the entry in the official regis- 
ter not of informations but of compl«ints. 
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1S_a statement made in the Course ofan in- 
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I think then,it the allegations made, are. . 
in „the nature’ oí a complaint the Police. 
officer must, record them. as an information | 
under. section 154, Criminal Procedure Code, | 
and the writing will,attract the provsions | 
of.section 35, of the Evidence Act; and if, as 
he seems,to.be „entitled to. do, the Police. 
Officer should record more than one informa- ` 
tion relating to a cognizable offence they, will’. 
al[sharethe privilege of being exempt . from, , 
the disability imposed by, section 162 of. the 
Criminal Procedure. Code, In every case. it is | 
for the-Courtto decide whether the eommuni- 
cation is an information in this, technical . 
sense and whether and when the Policeins ` 
vestigation had in. fact. begin, ^ ^. ^ - 
The question then is, whether iu the pre-. 
sent case the investigation had begun bes, 
fore Budhni’s statement. was, recorded by... 
the Sub-Inspector,, Iu my opinion it hád;. 
for the reason that, Budhni's statement” 
was not made to the Sub-Inspector with a, 
-View to taking action: on the contrary, from 
Rup Singh's evidence it is clear that no onc 
in .accused's. house was willing to come 
forward as the accuser, and I anr satisfiéd. . 
from thefactsof this casethat Bud bui’s setr : 
ment, was certainly not that of a voluntary . 
in fotmant.. It is then clear that, although 
the chdukidar's information was hergsay, 
the Sub- Inspector did in-fact take if as an’ 
information under.section 154, Criminal 
Procedure Code, and that, he had, already . 
commenced. his investigation when, he. 
recorded the statement of Pudhni: “~~ 
"Therefore, the writing (Exhibit 1) i$; not, 
legal evidence. E | i 
But the exclusion of the document does not , 
affect the decision in this case; for, Budlinis ` 
deposition before the Committing Magistrate 
clearly ‘shows that the assault took. place 
on account .of.a quarrell about land andi 
that she witnessed it. ‘The, Sub;Inaspector 
has.given evidence under section 157. of thé | 
Indian Evidence. Act. which ‘corroborates — 
that ‘deposition andher explanation in the. 
Sessions Court that,the statement and the. 
deposition were, made under the influence" 
of fear cannot in the circumstances be accept, 
ed; Cr. h pi " 
It is again to be regretted, that no attempt. 
was, made, either, in the Committing Magi. 
trate's Court or in that of the'Sessions-] udge " 
to elicit from thiswitness any information ag 
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to the acctised’s movements during the re- 
mainder ofthe night. Rup Singh, however, 
deposes that when; on the morning of the 
x6th, he went to the accused's house the 
accused would not allow 'Tikua to be taken 
to' the Police nor wotild-he go there himself. 
The only other inmate of the house on the 
night of the occurrence was Musammat 
Budhni, the mother of the accused, but she 
states that she came home late and was 
taken stralght away to bed and that it was 
not. till the following morning that, she 
saw the wound on Tikua’s head. 

Realizing the prime importance of reduc- 
ing the value of the accused’s - confessions 
the learned -Vakil contends that; having 
been retracted in the Sessions Court they 
themselves réquire corroboration. -Now,in 


' the Sessions Court the accused while ad- 


"s 


mitting the two previous statements made 
to'the Magistrate said that he had been 
beaten by the Police and that having been 
under the influence of-liquor. hé -knew 
nothing abou tthe assault.‘ In my opinion 
the statement made by-the accused to the 
Committing Magistrate on the'4th January 
1923 was not tainted by any coercion 
or undue influence-and itis conclusive cor- 
roboration of the confession of the 18th 
December i922, it proves satisfactorily. that 
the accused did assault bis brother, 


In this later statement he added the plea 
of drunkennéss but it is clear there is.no 
substance init. The only direct evidence on 
this point is that of Budbni and she states 
that Gansa and the deceased had drunk 
handiain the morning but. not with their 
evening meal. The chowkidar also states in his 
information tot he Police that the deceased’s 
mother had informed him thatthe assault had 
been committed under the influence of drink, 
Giving the fullest weight to. this evidence 
it goes only to show that- the accused -had 
taken alcohol iu ‘the course of the day, 
but the onus of proving. that he did not 
commit the act with-the intention of causing 
death or injuries sufficient to cause death. 
is upon him and he has declined to give any 
explanation or evidence in the Sessions 
Court. Thereis no evidence whatsoever that 


. the accused. was not in a position to 


"m 


A 


formulate the intention to killor. to cause 
injuries Sufficient to cause death. As tothe 
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.qttarrel there is no evidence of its sudden" 


ness and no provocation has been proved 
which would reduce the offence to one 
less than murder. f 

The result is that, in my opinion, the 
accused is guilty of murder. 

“As for the motive, the evidence of Dasain 
and Sukhan shows clearly that a dispute 
had been going on between the deceased 
and the accused and that the deceased 
wanted a division of the family lands be- 
cause he wished to marry. 

Finally, a plea has been made for mitiga- 
tion of sentence, but having regard to the 
callous manner in which.the accused be- 
haved after the occurrence, it is impossible 
to allow the plea. The evidence of Dasain 
shows that after the assault the accused 
came to him and said that he had donewrong 
and complained that-he was feeling cold, 
He did not explain what he had done 
but hé borrowed a covering from Dasain 
which was recovered the next day from 
Nothingis known as 
to what he did during the remainder of the 
night, but it does not appear that he made 
&ny attempt to assist Tikua or that he show- 
ed any contrition. On the following morn- 
ing the accused declined to allow the de- 
ceased: to be taken-to the Zara and it was 
not till the Police arrived that the deceased 
was despatched to the hospital at Gumla. 

In my opinion the sentence of death should 
be confirmed: 


Sentence confirmed. 
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--PATNA HIGH COURT. i 
CRIMINAL REFERENCE NO. 8 oF 1923. 
ii | AND f 
CRIMINAL APPEAL NO; 25 OF 1923. 
i March 16, 1923. 
Preseni;—Sir Dawson Miller, Kr., Chief 
* Justice, and Justice Sir B: K.- 
: . Mullick, Kr. 
THIBU. BHOGTA AND ANOTHER— 
|o 7. ACCUSED—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 
s. 164 (3)— Confession, mode of recording—Magis- 
trate, duty of, to put questions. 

All that section 164 (3) of the Criminal Procedure 
Code requires is that a Magistrate recording a 
confession on questioning the person making 
the confession must have reason to believe that it is 
being made voluntarily. No express form of 
questions is prescribed, and the extent to which 
the Magistrate should question the person making 
the confession must largely depend upon the 
particular facts of each case. Whilst it is clearly 
desirable that he should always put such questions 
as may be necessary to enable him to determine 
whether the confession is voluntary,no particular 
form of questioning can be laid down as necessary. 
[p. 574, cols. x & 24 £ 

Where the circumstances under which a confes- 
sion is made are not such as’ to create any 
suspicion in the mind of the Magistrate and he is 
satisfied from the demeanour of the person making 
the statement as well as the questions put and the 
manner in which the statement is made that it is 
voluntary, the statement cannot be objected to 
on the ground that the provisions of section 164 
of the Criminal Procedure Code were not complied 
with. [p. 575, col. r.) ; 

A Court which is called upon to accept a con- 
fession must in each case satisfy itself that the 
Magistrate recording. the confession honestly 
believed, and .took steps to ascertain, that the 
confession, was & voluntary one, [P. 575, col, 1.] 

Criminal appeal from the judgment of Mr, 
Williams, Judicial Commissioner, Chota 
Nagpur, dated the 17th February 1923.. 

Mr. Siveswar Dayal, for the Appellants. 

The Assistant Government? Advocate, for 


the Crown. 
JUDGMENT, 
Miller, C. J.—In this” case Phasur 
Bhogta was ‘tried before the Judicial 


Commissioner of Chota Nagpur assisted by 


two.Assessors in February last on a ‘charge 
of murdering Sukru Bhogta and Musammat 
Pandari his wife.by poisoning on the 22nd 
of October last year.  'Thibu Bhogta was 
tried at the same time on a charge of abet- 
`- ment of the murder of Sukru Bhogta who 
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was his elder brother. "The learned Judicial 
Commissioner, as „well as the “Assessors, 
found both the accused guilty and they were 
Sentenced to death. i 

The proceedings have been submitted 
to this Court for confirmation of sentence 
under section 374 of the Code of Criminal 
Procedure and the convicted men have 
appealed. 


-The appellants and the deceased persons 
belonged to the same.village, Aidega, in 
the Simdega sub-division of the Ranchi 
District in Chota Nagpur. The date upon 
which the alleged crime took place was the 
Sohrai Basi, that is, the day after the Sohrei 
festival, which is observed as a holiday 
in that part of the Province and is devoted 
to. feasting and drinking throughout the 
village, the residents going from house to 
house for that purpose. Put shortly,the 
case for the prosecution is that the appellant, 
Thibu.Bhogta, was on bad terms with his 
brother, a blind man with whom he had 
quarrelled as to the division of their land.. 
The quarrel was one of long standing and 
Thibu had on a previous occasion purchased 
poison for the purpose of poisoning his 
brother. On the 22nd of October last he 
procured some poison which he made over 
to Phasur Bhogta promising him a reward : 
of Rs. ro and two bullocks if he would ad- 
minister it to his brother Sukru. ‘The same 
evening Phasur invited Sukru to his horse 
where he went accompanied by his little 
daughter Jamni. As Sukru was blind, 
either Jamni or one of his other children 
usually accompanied him whenhe went out. 
At Phasur's house he partook of handia, 
a spirit distilled from rice, and ` kenhara 
thakna, a preparation of  punripkin and 
chillies used as a sort of relish apparently 
to induce thirst.’ This was offered to him 
by Phasur. Shortly afterwards, Sukru’s 
wife, Pandari, also accompanied by their 
small daughter Gangi, a twin of Jamni’s, 
arrived and she also was offered and par- 
took of the same food and drink. The time 
was in the evening about sunset. Shortly 
after they returned home, both Sukru and his 
wite were attacked with symptoms of 
poisoning from which they died, Sukru the 
same night and Pandari in the’’ éarly hours 
of the next morning." "TP m p EH 

The principal evidence against tke appel- 
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ants consists’ of “confessions. made by each 
of. them ‘on .thé. 2nd ‘of.‘November, before 
Mi, Walze, Magistrate of the .Fitst.Claés, 
at. Simdega, The confessions so made were 
repeated withslight additions, but substan- 
tially to the same.effect ,‘béforethe Commit- 
ting Magistrate on the 8th of-Decembér. At 
the trial béfore thé Judicial Commissioner 
on the 3rd of February they withdrew: 
thiéirconfessionsi 4, stating that. they. had 


b&en asked -to..confess:by. theDaroga,:and.” 


pleaded-not- guilty: 
Apart from tlie confedsions:-of the-appel-. 
lants -thémselves,: the evidence is: purely 


circumstantial; and: although: it: might: 
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+ finds corroboration fromthe evidence of 
Hamid-ud-din, the Writer-Head Constableat 
.. Ranchi, who in 1920, was stationed at Kole- 
bira, the, nearest. Police Station to ..Aidega, 
where the parties in. thig.case lived. He 
states . that in- 1920, he.was stationed. at. 
| Kolebira and on.the7th of March ofthat year 
Sukan Bhogta came; and complained that 
Thibu had, given Rs. 2, to , Gobind, Das 
Gosain for the.pürzpose of, getting, poison 
which he suspected ;was, to poison bim. 
Sukru said he had .questioned_/Thibu who 
denied it.: He.also :stated that they had 
' some -Cispute about: their land: The com- 
plaint was entered inthe Station Diary of, 


bésufüclent toraise-great.suspicion against. that, date... This.. document was .praduced ; 


thé accused, we should hot. be -prepared « 


to convict them upon that evidence: alone.: 
‘Shee main: question for. determination: 
is 'whethér-we can rely upon the confessions. 
This irivolves:-a -consideration of whether 
the -evidencein: thé -case affords :corrobo- 


ration of-the-mattérs alleged by the accused : 
: thedandlord, This, witness further stated : 


thémselves «before ‘the. Magistrate in their. 
confessions.“ l 


According to thé evidence called on 


behalf. of. the. prosecution, it would” 


appear to be clearly established ‘that the 
two . brothers) were on bad ' térms. The 
quarrel-was.one. of, long standing | and 
arose. out. ofla- cisputé between. them. 


asto. their lané.. They, held’ a. joint 
parcha from. their jandlord; but they, 


lived in. separate. houses with their 
respective wives and. families and culti; 
vated separaté plots. According to the 
landiord:of the village, Chandiabhan Singh, 
who has a house there in which he occasional- 
lys resides; the quarrel between these two 
brothers. had ‘been.goitig..on for some ten. 
years; and intheearly part of Sukru 1920 the 
deceased:man.complained to him.that Thibu 


had. purchased poison “from one. Gobind: 
Das: Gosain .fór.the.purpose of poisoning. 


him.and said that-he would lodge a complaint 
at.the..Police -Station.. The Sub-Iüspector 
afterwards came to the village and investi- 
gated the matter but nothing cameof it. After 


that ‘Thibu. lodged. a complaint before the.. 
Magistrate cha Iging. his.brother,Sukru, with. 
calling; Thibu’s wife:a witch,and accusing, 


him, the landlord, of trying to beat him.. 


Again nothing.came of.it, the cage. being. 


withdrawn. The story as to Sukru com- 
plaining about his brother's plot to poison him 


and ` bears .out ithe statement-given by, the. 

Writer- Head Constable: . It- is - obvious,- | 

therefore, that. for. some time the two - 

- brothers , were .on.. anything but. friendly | 

terms :and Sukru- was apprehensive,. of . 

being poisoned + d 
To return to the evidence of Chandrabhan,- 


that-at the time when.the-occurrenee. just. 
mentioned took place in March 1920,-Thibu : 
asked him.to grant separate rent-receipts 
to himself:and Sukru and offered him,.Rs.;10_ 
salami“ for: this. purpose. Before that-a.: 
joint receipt for the whole -parcha used ‘to. 
be. given.to Sukru.. A’ petition. for 
this. pumpose wass written. there, and , 
then on. behalf; of"Thibu. by .a- witness. 
who has .been. called. stating- that: Sukru - 
had threatened; to take. Thibu's fanr, land - 
and-.praying-for. a .separate.receipt«on, pays - 
ment .of separate rent. A:separate receipt. 
was in. fact-given.to, Thibu two days-latet- 
| for half the rent. This document’ was. - 
produced. from 'Thibhu's house during the 
investigation by the Police whichtook place: 
before the. present prosecution. It also 
appears from the evidence of Dibru Bhogta, 
the 16 years old son. of, Sukru., thatin Jeth 
last year Sukru had sown Gondli on tamara:s. 
tanr land. claimed by Thibu, and Thibu had" 
sown, Gondli on some baree land” claimed - 
by Sukru and, the. quarrel. was stilt: 
continuing, The fact that there .was a 
quarrel. between, them about. these tan? 
lands is. also, proved -by other witnesses in- 
cluding Brindabatti the wife of ‘Thibu who, 
when: before. the Committing Magistrate, 
had stated that there was a dispute 
about Gondli jan! between Sukru and her 
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husband although atthetrialshe retüsed to: the néws spread,” ‘aiid Phibt,: m he heard -/ 
. admit?it.. There is no evidetice of ‘any quár-, the-accusation against: fim, *sald “nothing,” 
rel" betweéi"Phasür the other appellánt- Thibu "helped to dist this-brothér on- to- 


and Sukri: infact it! is stated | by at least? the charpoy büt Sukru‘ ‘gaid why you aree ` 


one'df the-witnésses ‘that they were not or showing me this afféction when it/ is" you- 
bad “terns. ` I havé referred in ‘sdine! detail  who'have given ine: poison. "The-fiélds will" 
to the evidence às to- ilie ‘quarrel -bétwWéen’ ndw'be yours." Two other men; Nagri ps 
the two brothers as'it'is' a «matter alleged arid" Bipat’ Bhogta; who’ -have -alsb- giveit 
in both the confessions às the- motivé dor evidetice “had arrived At: the house" wher” 
thé-poisóning. - Sukru. madé thèse accusations against hist- 
I now’ ote to tlie evidence of thé actual: brothér, "Thése two' witnesses” háve also” 
occürrence which took placé on the 22íüd' béen'called and affirm tat théy héard 
of -October. - There “is evidence * to’ ‘show Sukti accúšing Thibu.’ The. words“used* 
that both Sukrü'and his wife had been at ^ “by “both” vary slightly “front thóse used "by 
thé house‘ of -Phasur eating and "drinking  Dibhii. The" words ‘heard by’ Bipat' are ~ 
about noon or a little ‘edrlier on the same * said t9 have beén '"I'his'- is ‘alt ‘your work; 
day. Other ` "persons. Were also: present or - why are you showing” me- any" affec-- 
that | occasion and 3t would seem cleat that’ tion.“ Vou ‘have got” alt my lands now?" 
if ‘poison was in fact administered’ by" Nágru's áccotint of it is “that ‘Silken said” 
Phasur it was not on that occasion. It was” “ You" - and Phastir': have - givén^ Toth* 
urged ori behált-of' the appellants that of us” dawai why have your come” tov 
there was in fact nó reliable evidence that show” ` affection" for me.” ^ Although" 
the’ déceásed 'cóüple'were'at the house of' Dibrü^ maintained” in”  cross-examiia-- 


Phasur on the latér" occasion’ id the: after- > tion” that these, two’ witriesses-: weréc 


noon, that’ I, ahi ‘satisfied’ from the evi” present" when “his” father ' accused Thibu, 
dence, which" I shall’ refer to, that it has’ it appears that, wlién, béfore the^ Commit- 
beén próved, thát they ‘ were there shortly ' ting’ Magistrate, he had’ stated: that noc6m- - 
before! ‘sundown. '' ‘versdtion took placé betweeri his fathèr and! 
The first witness" who s jaks “to “what Bipàt and ‘Nagra’ and "that his father “was ~ 
took placé when Suktüand his wiferetutüed uncdnscious ~ when they arrived.’ Whéther" 
home in the’ evening’ i$ Dibrü Bhogta, the“ Bipat and Nagri’ actually heard these words - 
son of Sukra already referred to, a boy” of" or not would -a ppear to be” ‘doubtful: from - 
16 years ‘of age: Hé had beer out in^ what “Dibra had stated’ béforé“thé Magis- - 
the fields at work-most of the day. He’ trate bit it seenis clear that they were said’ 
returned  hómie' for" bis’ midday’ méal, in the presente of Dibru himself ‘as ‘he're- - 
weht "out again, and came back im’ ported the- miattéf edily" next: ‘morning to^ 
the evering. His father and mother ` had " Chandrabhan; the landlord; “whén he’ went” 


both, teturned | home by ‘that ' time. His - to hiin and statéd’ what had“occttred... Phe- 


mother was ill and vomitted; his’ father words réported to him according tó' Chánd- 
said he wanted to make “water “and asked rabhan were “Why do: ‘you"try'té assist me" 
Dibru to take him out which he accórdingly when youhad me poisónéd by Phastur"' - 
did taking ; him to a'placenotfarfrómthe `. Samitri; a daughtér" of Sükrü; about! 15+ 
- howse.. , His. father made water and was years of age, wlio wa8'at'a ‘neighbour’ s house 
' purged ‘and | on getting up found hé coüld when. hér” párént$  rétürned home that’ 
not walk and had to. be helped home by Tis night, atiived a little later on beitig sent for: 
son. He vortitted a great deal on his way She déposés that her father’ said that he- 


| back to the house and on arriving lay down, and her mother had‘ béen ‘poisoned! by Phas 


on a - eharpoy. He told Dibra that; ^he.aüd sur and Thibu, the" poison betng"given"in* 
Pandari were going to die and agked hini” konhárd: chaka’ at the’ house" of Phasra. 
to call the: landlord and the chowktday of thé . She says that hét brother Dibru; was present? 
village and to go to the Police Station. Je when her father said this. It'would: appear, 
said that Phasur had. given him “poison | Aud. ` however, from Berevidencein crdss-examina= 
that "Thibuthad instigated? him to do so. ,tion that shé’ was’ merely. speaking ‘of what 
Thibu ‘had by this time arrived at the house. / Dibrü. had told her. Dibru' and several’ 


and other neighbours were coming* in 25; ‘of the other witnesses s debat the syntptotus dE 


- 
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from which Sukru and his wife were suffering: | 


They were both vomitting and felt restless 
and uneasy; they had tingling sensation 
over. the body described as jhin-jhin:. 
` They- had difficulty in standing up or walk- 
ing:as if they were losing the use of their 
limbs. The two. children Jamni and Gangi 
who . went respectively with. their father 
and, mother to Phasur's house were 
also called and gave .evidence. They 
Stated that their father and mother drank 
handia and ate . . konhara chakna 
at , Phasur’s house and they both 
say that it was in the evening. They them- 
selves did not eat or drink anything. Jamni 
states-that it was her parents who told her 
about that poison. It would further appear 
from.-their. evidence that Phasur’s . wife 


was; at the time inside the house and not. 
on the verandah, where the eating and qrink- . 


ing was going on, and did notsee what 
took place. The fact that the two deceased 
persons were at Phasur's house on the even- 
ing of the.22nd of October is also deposed 
.to by;Mohit Ram Lohar who had been . to 
a neighbouring. village and was returning 
in the evening at sunset. As he was pass- 
ing Phasurs house he says he saw Sukru 
and his -wife and their two little girls in the 
court-yard of Phasur’s house.. He in fact 
entered to hear what was going on and 
he,was given à drink of handia and just 
at that time Sukru and his wife and the 


children went away. He also mentions: 


the name of another man called Bhaunra 
Patras as being present but he has not been 
called as a witness. Early the following 
morning, when Dibru and the others went 
-to report the matter to Chandrabhan, the 
latter. advised them to go to the Police Sta- 
tion and report. Dibru, accompanied by 
-Nagru.and Bipat, went later to Kolebira, 
about 12 miles distant, wherethe Police Sta- 
*v--tion is. According to Nagru wher Chandra- 
`| bhan told them to accompany Dibru to the 
- "*Police Station, Thibu who was present said 
“why go to the.Police Station, better bury 
the dead bodies as. there will only be 


trouble. in going to the Police Station." 


The chowkidar was mot at that time 
in the village but as the. three proceeded 
to Kolebira they met him on his way 
back from that place and informed him of 
. what had taken place, He accordingly 
accompanied them to the thana at Kolebira 
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and he himself lodged the First Information 
Report, the others being present at the time. 
This report states that the chawkiday met 
the others coming to the thana and how 
they told him that a-double murder had 
been committed and that Phasur Bhogta 
of Aidega had administered poison both 
to Sukru Bhogta and his wife in the after- 
noon at the time of drinking handia. that 
they returned home and vomitted. He also 
states certain words of Sukru as reported 
to him to the effect that some one should 
“go and call Phasur, what harm did we do 
him that he administered poison to us both. 
None of us willsurvive. Phasur has placed . 
earth in the mouths of my children, that is, 
deprived them of the means of subsistence”? 
No mention is made in the First Informa- 
tion Report about Thibu and this is 
telied upon by the defence as an important 
omission. It appears, however, from the 
Sub-Inspector’s , evidence,. that he also 
questioned Dibru and the other witnesses 
when the First Information was taken down 
and Dibru told him that when Thibu want- 
ed to assist his father the latter said “don't 
lift me, don’t touch me, you and the 
villagers in conjunction have done this”. 
A post mortem examination was made 
on the bodies but no poison was found in 
viscera and unfortunatley none of the 
matter vomitted was preserved for chemi- 
cal anylises. “The bodies were those of 
healthy persons with no signs of injury, and 
it would apear that the actual cause of death © 
was asphyxiation. The internal organs were 


-much congested. According to Colonel Mur- 


ray, the Civil Surgeon of Ranchi, who gave 
evidence at the trial and who had received 
the post mortem examination report, it could 
not definitely be said from the indications 
appearing from the report that death was due 
to poisoning but that a suspicion of poisoning 
arose from theabsence of any injury or orga- 
nic desease; He stated that poison could be 
entirely’ evacuated by vomitting and that 
the condition of congestion of the internal 
organs brain, lungs, etc.; may appear in the 
case of persons who -had taken poisons 
such as aconite, dhatura, or yellow oleander. 
He also. stated that vomitting might lead 
to asphyxia by particles of vomitted matter 
being drawn into the respiratory passages. 
The post mortem examination, therefore, 
is of a negative character which shows symp- 
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toms consistent with poisoning or other 
Clases, it ts well-known, however,. as 
refereace to books on Medical Jurisprudence 
will show, that certain poisons, such as 
aconite, do produce the symptoms which 
were observed in the present case. In 
Lyoa's Medical Jurisdprudence, 7th Edition, 
69r, the action-and symptoms of aconite 
poisoning are described. It first produces 
tingling and then paralysis, the. sensory 
nerve-terminals causing numbness. It pro- 
duces similar effects on the motor nerves 


and centers of the medulla and cord. The- 


motor ganglia of the heart are paralysed, 
the respiratory centre is slowed, death being 


usually due to arrest of respiration. Among ` 


the other symptoms it is there stated that 


the tingling is followed by numbness and - 


great muscular weakness, the patient stag- 
gers if he attempts to walk, respiration 
becomes slow and weak, and death may occur 
from shock or syncope ‘but usually occurs 
from asphyxia due to paralysis of the 
respiration. Most of these symptoms were 
observed in the present case. At page 696 
the importance of examining the vomitted 
matter as well as the viscera in fatal cases 
is insisted on, and several instances are 
given of this kind of poisoning where no poi- 
son was found.in the stomach or its contents 
or tha liver or other organs but was found 
in the vomitted matter. 

. I now turn to the confessions of the appel- 
lants on which the conviction was mainly 
based. It would appear that they were both 
arrested on the 30th of October and sent 
to Simdega where they arrived on the fol- 
lowing day. The Magistrate, understanding 
that they wished to mike confessions, gave 
them time for reflection and committed them 
to the local jail until the 2nd of November, 
so that they might have time for reflection 
freed from Police influence. The Magistrate 
informed them that he was a Hakim and 
asked Phasur Bhogta “do you like to make 
any statement before me of your own free 
will " He answered “‘ yes, " and on being 
asked, ‘ * What do you want to state” replied 
that there was a quarrel between Sukru 
and Thibu in the month of Jeth and both 
brothers were ready to fight armed with 
arrows and baluas; that Sukru Bhogta had 
ploughed the land and that there was enmity 
between the brothers. In Assar last 
Thibu one evening had- asked him to do 
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away with Sukru but he refused, that on 
Sunday, about 12 days ago, Thibu called him 
to his house and gave him kanin to-drink 
and some poison like maida floor on a leaf 
of a green clour and asked him to administer 
it to Sukru. He first declined and Thibu 
said that he would pay him Rs. 10 and give 
him a pair of bullocks and any other thing 
‘he would demand. This took place at noon. 
He then describes how the same day he met 
Sukru returning after drinking and took 
him to his house and having mixed the 
poison given by Thibu with chakua made 
him eat it and also gave him handia to 
drink,. that Sukru's wife Pandari also came 
and ate the chakua into which. poison. was 
mixed and also took handia. ‘They then 
went away and he adds that Sukru died at 
IO P. M. and his wife at cock crow, He also 
adds thatThibu did not tell him that the 
medicine was zahur (poison) but told him 
that it was bish (poison) and that if it was: 
taken by any man he would emicate and 
die within two or three months. . 

In the case of Thibu the Magistrate stated 
to him “ Iam a Hakim, you may make your 
statement if you so wish." He states in 
effect that he had a quarrel with his brother 


in Asar last over their land and there was: 


an altercation between them, He told 


.the landlord Chandrabhan who said that he 


too had enmity with Sukru because he did 


not'pay his rent and advised Thibu to Kill. . 


him but he refused. Later, in the month 
of Bhado; he again complained to the 
landlord that Sukru was cutting his Gondlt 
and asked him to expostulate and again 
the lan lord advised hint to kill his brother 
and offered to give him poison for the 
purpose, suggesting that if Thibu could 
not administer it heshoula get Phasur 
Bhogtato do so. He got the poison on 
Friday and gaveit to Phasur Bhogta on the 
following Sunday, the day after the Sohrai 
and told him that Chandrabhan had given 
him the poison to kill Sukru; that as he, 
his brother, could not administer itto him 
Phasur had better do it. The same day 
in the evening Phasur-called Sukru, to. his 
house and gave. him the poison mixed with 
chakna. When doing so his wife Pandari 
also camé to the house and took the chakna 
with her husband and: they :both died, 
The Magistrate recorded -that -he beliéved 
the confessions to be voluntarily made, : 
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It was strongly urged before us. thatthe 


confessions ought not to have been recorded .. 
-v. Emperor (i)the same learned Judge 


_tefers 


by. the Magistrate. at all because he did not 
‘comply with the -provisions , of section 
-164,.0f. the Criminal Procedure Code, the 
third clause of which provides “that no 
: Magistrate shall record any such confession 
_ unless; upon questioning the person making 
.it, he has reason-to. believe that it was made 
- voluntarily,” . It was .contended that 
„the question put.to Phasur was not sufficient 
„ato enable the Magistrate-to arrive at: the 
conclusion that the confession was made 
. Voluntarily, and that.in the.case of Thibu 
no question in fact was put but he was merely 
told that he- might. make a statementif he 
so wished. I may say at once that with 
‘regard to:the last contention, I can see 
ma material difference between asking a 
-person if -he -wishes to make a 
-voluntary statement and. stating to him 
:that.he may make a statement it he so 
' ijwishes. It. is contended, - however, that 
even if a general question of this sort should 
-be put, that is not enough within the pro- 
‘visions of :the- section- to entitle 'the 
Secere. -to record the confession, 
Certain -cases were relied upon in support 
"iof: this «contention: Ragho Laya v. 
` Emperor (x), Jogjiban Ghose v. Emperor (2), 
Farid v. Emperor (3), Queen-Empress v. Na- 
-rayan (4). and  Jiubodhan Bhuian v. Emperor 
(5) (decided-by this-Courtin 1917). In the 
last-mentioned case the Court tound that 
‘the confessions: were- improperly . induced 
by-the Police and recorded in the presence 
of a-Police Officer'and they refusedto accept 
them. One of the learned Judges, Chapman, 
Ji did not deal with the question of: Magis- 
trate’s jurisdiction; ‘Theother learned Judge, 
Roe, J., who agreed with him-added: “ As 
J understand section 164, clause (3), ‘a Magis- 
trate; is bound to question . “the accused 
closely, as to his motives in. making à con- 
fession, and if hefails to do so he has no juris- 
diction to say that he is satisfied that the 
contéssion is, volüntarily , made. He has, 


i(t): go dnd, enl bre 18. Cr. Le J. 721 
.M2) mand, Sas 68149 C, I. J. 6033.13 C. W. 
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3) .. 65 Ind. Cas. 61332, Ie. 325; 5 P. 
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therefore, no: jurisdiction to record it.as a 
Magistrate." In the case,ot Ragho Laya 


with. disapproval to the invariabie 
practice of, Deputy Magistrates in this Pro- 
vince of ignoring entirely the provisions of 


section 164 (3), and expresses the view that 


itis not suthcient for a Magistrate merely 
to inform. the accused’ person that he 


;iis a Magistrate and tell him that he 


may. make a statement of . his own 


„accord if.he.so chooses but not. to .make 
-any 


had been 
and adds 


statement which he. 
tutored, by others to make, 


„that what is meant “by the Code is that 


the: Magistrate should ask the accused 


-some questions as "why are you confessing, 


ate you sorry for your crime, or is it that 
“some. one has told you that you will gain 
something by a confession," and that he 
should retuse to proceed with the recording 
of the confession until he has a satistactory 
usns: to his question. 

-ln:a. more recent case, Emperor v. 
Dasan . Kahar.: (6) decide.in 1922 the 
dictum of Rao, J., was criticised and dissent- 
:ed. from it it was meant to lay down a 
-proposition of law, but. if it was merely a 
rtile of prudence it was unobjectionable. All 
that the section. requires is that the Magis, 
trate on questioning the person making the 
confession shall have réason to believe that 
it was made voluntarily. No express forms 
of questions is prescribed, and, in my opi- 
nion, the extent to which a Magistrate 
Should question the person making | the 
'confession must largely depend upon the 
particular iacts of each case. As pointed 
out by Mr. Justice Das in the case last men- 
tioned, there are cases which on the face 
of themrattract the suspicion of a Magis- 
trate and there are others which do not 
attract suspicion at all, and it is quite im- 
possible to lay down any hard and fast 
rule on the subject. The Court must in 
éach case satisfy itself that the: Magistrate 
honestly believed and took steps to ascer- 
tain that the confession was a voluntary one. 


" I think it would be a very dangerous rule 


to lay down that aay. ‘particular form of 
questioning i is necessary. Whilst it is clear; i 
ly, desirable thata Magistrate. should. always 


(9) 72 lud. Cote 90) À P. E. Te 
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put such questions as may be necessary to 
enable him to determine whether the con- 
fession is voltintaty.’ I cam-see.no reason 
why a Compteliensive question stich .as that 
objected to'by Rao, J., in the-case.of Ragho 
Laya v. Emperor (should not be sufficiert 
in cértain cases, -In the preent case the per- 
sous confessing - - had not been in Police 
custody for moré than 24 hours; They were 
then given two days for reflection freed from 
Police influence and came. again voluntarily 
to make their’ statements. There was pri- 
marily no reason why. the Magistrate should 
expect any: undue pressure although he was 
bound to satisfy himself' by a-proper enquiry 
that the statements were voluntary, and 
I can see nó reson why the confession as 
taken.down by the Magistrate should be 
inadmissiable under the section, : The ques- 
tion is not whether, having regárd to all 
the circuinstances and the other evidence 
inthecasé, we should accept the confessions 
as true, but whether the Magistrate, in. -the 
circumstances- shown, . exceeded his: juris- 
diction in recording `them at all. - Even 
if they were properly recorded, there always 
remains the turther question of, whether the 
Court should accept them as statements .of 
the truth. -Ia the present case, although the 
` questioning was méager; the circumstances 
were notsüch as to create:any :suspicion:in 
the-mind of the Magistrate. andhe may well 
have.been satislied trom-the- demeanour: of 
the persons making thé statemént as wellas 


the, questions put and the manner in which, 


the statements - were. made, -that- they 
were voluntary. lu my .opinion .thé con- 
fessions ^ recorded.. are. not objectionable 
on the ground that the provisions. of section 
104+ of the. Criminal Procedure .Code- were 
not complied with. The. real: ‘question. is 
whether, on the rest: of the evidence in the 
' case; there is-sufficient corroboration of the 
facts mentioned -.in the. confessions 
“to enable us to' judge of their truth, ‘Che 
evidence, as already : stated, clearly shows 
that. there was a .íeud: between. these 
two brothers of long standing and.that their 
quarrel was cropping up from time to-time. 
lt is suggested that the motive was totally 
inadequate to induce Thibu and certainly 
Phasuz to commit a crime of this megnitude. 
It must be remembered, however, that all the 
parties in | this case, are Mundas descendea 
irom aboriginal tribes and one cannot 
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apply to. them -the. same tests. of. conduci 
as one would inthe case‘of-more cultured 
people, and’ what might well appear tobe 
no adequate inducementto ‘commit a crime 
in the case'of people. of à higher. standard 


‘of intelligence ahd morals; inight-appear to 


them to. be more than adequate. There 
geems to be no.reason” why these confessions 
should-have been made if: £hey- were not-in 


‘the main: true. C One: feature which : 1s fre- 


quently, observable in cénfessjons: amongst 
peóple.of a tow standard*of: intelligence is 
present iu. this:instance.. It will -be. observed 
that in - both cases; whilst confessing -their 
crime, ‘they introduced circumstances; ‘which 
probably .appeared,to' them. tó show a cer- 
tain- amount of-extenuation” In the.case ‘of 
Thibu he seeks toxexcuse his:actiom:ounthe 


. ground: that: he’ was ‘influenced and ‘urged 


threto. by: the: landlord.*. In.*-the.icase:of 
:Phasur he alleged; "which. was. no, doubt . 
true, that Thibu: wasrthe: prime instigator 
and further that he told him that the poison 
was süclrthat,the man would not dietmmedi- 
ately Hut would-emaciateand' die later; and 
in his examination before:the- Committing 
Magistrate: he puts. thevextenuating -'cir- 
‘cumstance “even higher “by: saying: that 
Thibu told. him that Sukru wóuld-not die 
if he took the poison but’ would. only be-ema- 
ciated: It is impossiblé, however, to accept 
this part. of his statement. as it was clearly 
an. afterthought. - 

After considering. the whole of the evidence 
it:seems to: me -ample.to.support the trüth 
of the-confessions»made.and I have no.‘rea- 
sonable doubt:that they were true in.so far 
as. they. disclosed theguilt. of the appellants. 
In myiopinion this appeal should be-dismiss- 
ed:.andithe sentences confirmed, i 
D “Mul ck, donee 
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ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 563 or 1922. 
December . 20, 1922. - 
. Present :—Mr. Justice Walsh. 
. , CHANDER SEN—PETITIONER 
oe versus 
EMPEROR--OrrOsITE PARTY. | 
. Criminal Procedure Code ( Act V of 1898), ss. 190 
‘t) (c), 191— Cognizance: of offence by Magistrate 
— Omission to inform accused of his right to have case 
transferved— Illegality. ~- , z 
When a Magistrate takes cognizance himself 
of'an offeiice under, section 190 (1) (c) of the Cri- 
mihal Procedure Code, the accused has a right 


under section 191 to have the case tried by another . 


Magistrate and.to be told by the Magistrate that 
he has such a right. An ^ omission to inform 
the accused and tlic Magistrate's refusal t» transfer 
thé case when asked to do so are fatal to thelegality 
of the trial. The accused, in order to save time 
and trouble of a fnrhter hearing may waive his 
right. But he can doso only when he is distinctly 
told by the Magistrate in accordance with the pro- 
visions of the Criminal Procedure Code thet he has 
the right to decline to.be tried by him, 


. Criminal .revision from an ordet. .of the 
Sessions Judge, .Muradabad, “dated the 
17th October 1922. - ‘ 
Mr. Durga Prasad, for the Applicant. 
Mr. Ry Malcomson, Assistant Government 
Advocate, for the Crown., E. 


JUDGMENT.—In this case a-Punkha coolie 
-had ' stolen' a- brooch worth Rs. zo which he 
sold to thé present-applicant Chander Sen 
foroneanna. Chander Seu was examined as 
a- prosecution witness'and admitted that he 
had given the boy one anna and that he 

. hánded the: brooch on to a- caste-follow 
who was a sonar. He represented ‘himself 
as a philanthropist which, of course, is non- 
sense. The next time he: wants to do an 
act of philanthropy aud give “a boy.one. 
anna when heis hungry , I should adviséhim 
not to take a stolen brooch iu exchange. 
The notion that he handed on this illgotten 

. Zain asa present to his friend the sonar is 
nonsense. The brooch would only be worth 
to a sonar what it would fetch, and itis, 

-therefore, reasonable to suppose , in fact 
quite certain, that Chandra Sen intended 
to divide the proceeds with his friend. It 
was clearly a dishonest act which deserved 
punishment though no more than a petty 
theft to which, no doubt, he was by chance 
subjected to a sudden temptation. The 
punishment seems to meto have beey 


i INDIAN CASES: 


“the evidence of the witness. 


(1923 


adequate; and the fine, unless he is a man 


' of some position, rathefs evere. All this; 


however, is really irrelevant to the question 
which I have to determine, and is only re- 
levant upon the question whether the autho- 
rities in the Magistrate’s: Court now think. 
it’ worth while to proceed further with this 
matter , if a further trialislawful upon which 
question I express no opinion. But it is 
‘quite clear that his revision must ` be 
allowed. The trial and conviction were 
unlawful. The Magistrate ‘quite rightly 
took cognizance himself of the offeiice on 
Section 191 
provides that the accused in such a case shall 
be informed by the Magistrate, before an y 
'evidence is taken, that he is entitled to 
have the case tried by another Court: 
The meaning of that is obvious. ~ The 
accused has a right to have the case tried 
by another Court and he has a right to be 
told by the Magistrate he hes such a right- 
This was not done. Indeed, the Magistrate 
himself refused to’ transfer the case when 
asked to'do so.” This ommission' was fatal 
to the legality of the trial. Itis- idle im 
such a case to talk about acquiescence 
or waiver. A man has no option but to’ 
'aquiesce when-the decision has already 
“been given against him. No doubt, an accus- 
'ed- person ‘in order to save time and trouble 
‘of ‘a futther hearing may waive his right. 
‘He can only waive it when he is distinctly: 
told in - accordance with the’ provisions 
of the “Act “that he -has the right 
to'decline to be tried by that Court. Wher 
he has been so told lie can decide whether 
he waives the right. Nothing of that kind- 
has happened’ here. The’ conviction’ 


-and sentence must be set aside and the fine; 


if paid,- refunded. < 
- Having regard to the state of work in 
the Criminal Courts, I should: not myself” 
consider-it necessary to proceed further. 
with a re-trial, : NES 
‘Let the brooch be returned to the Magis-- 
trate to enable him to return it at once to 
Miss Cruddas. : i E 
UNSXES 7 D 


- Revision allowed. ’ 


satha Co. V Giang. Ga eee a tal ru 2 yas uy 


Mel. 93} ^ iNDIAN-CASES. | mn. oe 6 - $57 
SAEDAR KHAN Y. MOHAMMAD ZAMAN KHAN. —— l 


PESHAWAR JUDICIAL COMMIS- ^ pi proving ace whole bleed ee ae 

> - SLONER’S COURT - . lies on the'p eging it. [p. 578, col. 1: 
SECOND : Gholam Muhammad v. Muhammad - Bakhsh, 
SgeosD Crvi, APPEAL NO. 79-44 OF 1921.- 4 P. R. 1891 (F. B, relied on. 


February 22, 1923. The rule prevailing in the Gagiani tribe of the 

Present :—Mr. Pipon, J. C. $ Peshawar District isthatinsuccession to a brother's 
SAFDAR KHAN--PLAINTIEF— eT 1^ whole blood excludes thehalf, [p."582, 
: col. 2. > - Si , : . 

Sn ^ .. Second appeal from a decree and 

ersus ' judgment of the Additional, Divisional 


l d ree Ka anne END a ^ ‘Judge, Peshawar, dated the ist. June 
Gio Pra 0 Ge Dj pits, bala oie 1027, setting aside a decree and judgment 
Tribal and family custom—Special custom—Burden of the Sub-Judge, Chargadda, dated the 
of jroof—Succession—Pagwand—- Presumption—- 12th January 1920. 
lud loc, tehether we half blood—Gagiant . . ; a Th 
vibe of Peshawar District, . JUDGMENT.—(Ma h 1022).-—Ihe 
_ Custom is a mere crystallisation of public opinion aU s iy VR RP 0. em of 
in matters affecting the social and economic life pones khel ; the  Peshawar 
of a community, and it is not an unsound criterion Matta Moghal m esnawa 
_ of the existence of a custom whether or not itis District, and are sons of Kabut Khan. 
any extent ui harmony with general opinion, Kabut Khan had two sons Safdar Khan 
+ 579, Col. I. D i a : Ki ` 
It.is dangerous to hold that a custom, which is and Nasarullah = by A D s 
categorically repudiated and condemned by the Muhammad Zaman an ustam p 
majority of a tribe, is actually the custom by which by another.. The land now in suit is the 
they are bound. jp. 579, col. r.] i i éstate of Nasarullah Khan, deceased. His 
There is an overwhelming presumption that own brother Safdar Khan claims to succeed 


a particular family follows the general custom 3 H p 
of its tribe, and, j particular cases, definitely alone to.the whole estate of his own brother, 


established instances of a mode of succession totheexclusion of Muhammad Zaman and 
a a family belonging to a particular tribe are Rustam Khan, who ate half brothers of 
of enormous value in arriving at a general custom, . olaintiff and of the deceased. The 
which is simply the aggregate of the customs the plaintiff ang. 9 ; $ agro : 
, of particular families. [p. 580, col z] sole question to yy. uite 
Es ; ays thé widest latitude in dis- - jg, whether, by the custom pfevailing 

ering ‘and establishing any particular 4 mong the parties, the whole blood excludes 
custom applicable toany particular: communie 77 half-blood in ‘succession to a brother’s 
ty, and itis for this reason that case-law has been the hali-bio ho tried the 
particular in distinguishing the customs of various estate. The Sub-J udge bip fare 
tribes. But Courts are bound to recoguise some case, Mr., Wylie, Assistant Commissioner 
limit to the distinctions which can be drawn among of Gharsadda, found for the plaintiff. ‘The 
different members of the same community, and orem. jurt on appeal found for the 
they are obliged to take certain tribes as the - Divisional vo P 
_ lowest units regarding which case-law can be. defendants. | : . 
EC a NT MINCE EE Er de aet 

courts must, in: s of oubt tha patties Wee 
-and the: discouragement of litigation. and the least bs system in succeeding to a 
uucertainty of tenure, lay down the. normal pagwan y inherit f their 
. tule of succession applicable by custom to the father’s estate, 4.c,, they inherit irom thei 
tribe as a whole. In such cases it may be possible father per capia and not per stirpes. As 
for special families to prove a special custom, . there were two surviving sons by each 
but the onus will lie heavily on him who asserts a a but han’s death the mode 
departure from the general rule. (p. 582, col.2.] wile on Ka ba s üv th : whe 

fhe statement of a custom prevailing among of succession was actuairy t e SAPE wk 
Muhammadans as being in conformity with ther they inherited per capita ot ger stirpes. 
Muhammadan Law, is uo bar - whatever. | do qaotattach very much importance to 
to its being a valid and a genuine tribal custom, `; CO 00 Rt" the Revenue papers, that the 
This is particularly the case where there is any the entry in tik h "y d half: 
-confusion or variety in the details of the .custom;- two groups.of sons succeeded. urea 
and wiles ao been, iu any way, iu a.state of put, apart ftom this, the ‘‘ pagwand 

. In such a case it is natural and legitimate col :« almos usively proved 
that members of the tribe concérned should refer "Debra mr err cidem en p^ Father 
their custom to the test of Muhammadan Law, by the fact tha j 4 
and although this test may not be the ultimate of the patties, was one of the persons 





ratio decidendi, it is not one which in any way who declared before Mr. Lorimer, when the. 
invalidates a statement of custom, [p. 582, col. 1.] Code of Customary Law of the Peshawar, 
< puWhere it i$ found that the parties to a suit MATE repared at the Settlement- 
follow the: pagwand rule of succession the onus District was prep à 


37 ' 


~ 
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of .1895-96, that in the Gigiani tiibe suc- 
cession was '' pagwand.” 
But this finding does not conclusively 


^, prove that, when brothers succeed to the 


` estate of a deceased brother, whole blood 
. dhas not exclude the half. There is a 
presumption that it does not so exclude 
and Gholam Muhammad v. Muhammad 
Bakhsh (x) is an authority for holding that, 
when parties follow the “ pagwand " rule, 
the onus of proving that the whole blood 
excludes the half lies upon the party alleg- 
ing it. But it must be clearly F etail 
that this, onus can be, and: has on some 
occasions” been; discharged, and that there 
are well-established ceses of the whole 
blood excluding. the half- in succession 
to a brother’s estate although all brothers 
sicczed equally to their father's estate. 
This point is noticed very cleatly by the 
learaed Revenue Commissioner in his order 
of the 30th of July r920, dealing with the 
pres»nt cas», Bat I think that the dis- 
tinction his been partly missed by the 
learned Divisional Judge. "The distinction 
is Very clearly ‘dealt with by Mr. Bunbury 
in his ruling published as J. R. 21 of 1904, 
which relates to-the neighbouring Daudzai 
tract. Mr. Bunbury held, that the Daud- 


zai trihe followed the ^ hagwand” rule 


of succession, ` but, that, nevertheless, in 


succession to a brother's estate the whole. 


blood excluded: the half. I quote the 
following possige from that.judgment: 
“Tha view of the first Court ` that, 
because the “pagwand’’ rule obtained 
in the family of the partis, therefore, 
the whole aud the half blood succeed equel- 
ly, is not to my mind logically sound. AH 
the sois of one individual by different 
wives ate Ieleted “inter s2” in the half 
blood: but the soas by the same mother 
até related '' inter se" in the whole blood : 
and it does not at all follow that a rule 
^ which governs the distribution of the 
father's property among these sors would 
sibssquently govetn the distribution of 
.'the Sante of one of the letter among his 
full and half brothers." . A-firther point 
of importance in that ruli ig is that it 
est»blished the- principle. that.the whole , 
blood exeluded -the half prictically entire- 
E upon- otal: evidence : produced .by -the 
* purties, and there can-be-no doubt, that 
q) 4 Pe R- NA m BJ. 
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in the present cas» elso, the evidence of 
witness»s and the results of local inquiries 
ate extremely important and cover a very 
‘wide field. In the revenue proceedings, 
the first local inquiry was mede by the 
Naib-Tahsildar who, although .he found 
agaist the pres»nt plaintiff in view ot 
judicial precedents, seems to have con- 
sidered that the custom es shown by his 
inquiry and the evidence of the leading 
men of the tribe, wasin plaintiff's favour, 
The Revenue Assistant, K. B. Mian Ghulam 
Samdeni, on appeal found definitely in 
Plaintiffs’ favour end gave a very com- 
plete resume of his reasons for doing so. 
Mr. Wylie, the Assstant Commissioner, 
recorded the evidence of very important 
Ieptesentatives of the Gigianai tribe in- 
cluding that of K. B. Abdul Jabbar Khan, 
Zaildar, and Ghulam Haidar Khan, Hono- 
rary Magistrate, and he further referred to 
his -expetiznce with a representative 
jirga of the Gigiani tribe held in 1920, 
and: in which the opinion was absolutely 
unanimous that the whole blood excluded 
the half. He remarked in his judgment, 
probably with justice, that there was no 
other question on which. such a jirga 
could have produced a unanimous opinion, 
Again, we find this "very question in 
1919 feferred under section 8, Frontier 
Crimes. Regulation, to a local jirga 
and -4 finding given that the whole 
blood excluded the half. As against this 
there is not the least doubt that the oral 
evidence produced by the . defendants 
was of the most unsatisfactory character. 
Most of their witnesses were not Gigiani 
and those that were, were persons of no 
position. The above to my mind is fully 
sufficient in itself at legst to neutralize 
the presumption which crises from the 
'$agwand'" system of succession .to a 
father's estate esp.cially in view of the 
fact that we Have in a neighbouring tract | 
an established instance where the presump- 
tion has becn similarly rebutted. 


The case for the defendants, therefore, 
Tests upon two supports, (a) the custom 
as recorded in answet No. 63 of Lorimer’s 
“Customary” Law, and (b) the weight of 
Judicial decisions. To take first (a) alcne 
. Taminclined to think that the authority 
of der mét’s Customary law is ase im 


vious 
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pottant than would appear at first sight. 
It has be:n arguei by the learced Counsel 
fot the respondents in this case, that the 
evidence now produced in Court. and the 


local inquiries made by K. B. Ghulam - 


Samadani-and Mr. Wylie represent tether 
the view of the tribe as to what the custom 
ought to be than-what it actually is. It 
t; pointer out, that Mian Ghulaur Samadani 
mas certaialy influenced, partiy by senti- 
mental consid ritioas and possibly by. his 
owu view on the question. of cquity. Be 
alludes, for  iustance, ‘to the habitual 
feacs betwen half brothers and to the 
assistance which is often: given in time 
of adversity by one own brother to another. 
It may be admitted that what we ate 
endeavouring to ascertaia is certainly not 


what th» custom ought to be, but what - 


itis. But we must, at the same time, take 
into full consideration the fact that, as noted 
in a well-known ruling of Mr. Barton in 
this Court, ‘custom is a mete crystallize.- 
tion 2: public opinion ir matters ailecting 
the social and economic life of a commurity 
and it is not an unsound critetion or tbe 
existence of a custom whether. or xot 
itisto any extcatin harmony with general 
opinion." It is, therefore, dengerous to 
hola that a custom, which is categorically 
Tepudiated and condemned by the majority 
of a tribe, is actually the custom by which 
they are bound.. Now Ljthink, that the 
objections taken to statements mede by 
leading members of the tribe cs to their 
own customs in the present case may equally 
well be brought against Mr. Lorimcer's 
fecorl itself. He wes doing precisely 
what a series of Revenue end Executive, 
O*fizers hive been doing in the present cace. 
He wes depending entirely upon opinicns 
expressed before him et the momert. 
He was in no better position to ascertain 
the truth of those statements than were 
the officers who have made local inquiries 
in the present case. In fact, I am inclined 
to think, that the latter were in the, better 
position of the two. Mr. Wylie's judgment 
shows, that he had considered the ques- 
tion for a very extended period. It was 
not -only the evidence which he recorded 
in the present cése, but his experience 
of the representative Jirga the year pfe- 
viously. Few persons could have been 
ju a sWfoager position: than he was to get 


© 


WR || ë 
INDIAN CASES. 
SAFDAR KHAN V., MUHAMMAD ZAMAN KHAN, E 


559 


to the bottom of th: custo; and practict 
of th: Chatsadda Sub-Divisios. I. attach, 


“again, the’ greatest weight to the finding 


Passed under section 8, Frontier, Crimes 
Regulation. A ttibal Jirga .s eyectiy 
the tribunal most competent to decide 
a question of tribalcustom and a findixg 
under section 8, Frontier CrimesRegulation, 
15 a legal finding, end when it deals with 
questions of this kind, hes.ell the weight 
of an importent judicial decision. “There 
Considerations show thet even where Lori- 
mer’s Customary Lew is miost definite 
it is not a document upon which reliance 
can be placed for all time. It. has indced 
been exposed to a seris or criticism in 
the recoraed rulings of this Court. We 
have a: very clear precedent ¿lso in the 
case’ of Daidz.i tribe for the discovery 
of cases, where sons succeed to a father’s 
estate by “pagwand”, but inherit inter 
Se with reference to uterine descent only 
against the custom as recorded by Mr. 
Lorimer, : i 

I now turn to (D), the question 
of recorded judicial authority. The judi- 
cial precedents in favour of each side ere 
Set out in Mr. Bolton's order of the 30th - 
July:1920, and, et first sight, their weight 
is, es he considered, in favour of the de- 
fendants. But a closer examinetion of 
these rulings shows to my mind an extreme- 
ly. small balance, if any, on the defendants’ 
side, ‘Three judgments ere alluded to by 
Mr. Bolton es favouring the defendants. 
Ofthese, two, viz., Mr. Bolton’s own finding 
in the Divisionel Court, Case No. 2 of 
1909, and the Revenue Commissioner's find- 
ing in Case No. 129 of 1910-11, do not relate 
at all to.the exclusion of the helf blood 
-by the-whole in succession to à brother's 
estate. They allude solely.to the question 
of “ pagwand” or " chundwana”’ inherit- 
ance to a father’s estate. This point | 
seems to have keen lost sight of inasmuch 
as the question for consideration was not 
whether. the prtsent parties inherited “ pag- 
wand” (this hed elrecedy teen decided), 
but, whether, notwithstending that system 


-of inheritence, brothers succeeded infer 


.se. on. a different principle. The only 
importént ruling, therefore, on the actual 
. question of whole blood not excluding 
half. among -brothers is the Judicial Com. 
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missioner's ruling in Case No. 42 of 1904. 
Now, an examination of that ruling shows 
that it was passed on revision proceedings 
and at a preliminary hearing only. It is 
& very short order and it canont be said 
to deal at ali ` exhaustively with. the 
general customs, I have not yet seen 
the‘Divisional Court's order against which 
revision was then lodged and possibly, 
it may disclose a completer case. But 
as regards the revisional order, I cannot, 
though with all respect to the high authority 
which passed it, regarü it, as having quite 
the ‘same binding force as other rulings 
which have. been passed after a lengthy 
discussion on full appeals. Now, this order 
is the only judicial precedent which I 
have seen for the view that the whole 
blood does not exclude the half. among 
Gigianis. As against this, there are two 
tecorded rulings in which the opposite 
view was taken, Case No. 186 of 1899 
is extremely important as it was there 
held among certain Gigianis of Matta 
Moghalkhel, where the bulk of the land 
now in suit is situated, the whole blood 
did exclude the half. It has been remarked 
that that decision was passed on precedents 
found in a particular family, but I do not 
think that this affects its importance. 
There is an overwhelming presumption 
that a particular family follows the general 
custom of its tribe, and in any case, de- 
finitely established instances of a mode 
of succession in a Gigiani family are enor- 
mously important in arriving at a general 
custom which is simply the aggregate 
of the customs of particular families. There 
is another Case No. 107 of 1896 in which 
it was held, that whole blood excluded 
‘the half by Muhammadan Law. I do not 
entirely agree with the view taken by the 
Revenue Commissioner that it is irrelevant 
simply because none of the present parties 
follow Muhammadan Law. It may te 
admitted -that its force is weakened, but 
I think it is going too far to say that 
itisirrelevant. The tendency of Pathans 
who follow tribal customs in preference’ 
to Muhammadan Law to attempt never- 
theless to adjust and reconcile those cus- 
toms with the principles of ‘‘ shariyat” 
has been frequently noticed, and has coloured 
their pronouncements on questions of. 


custom both in Lorimer’s Code and on 
subsequent occasions. The mere fact that 
parties assigned the reason for a particular 


practice to Muhammadan Law, rather than | 


to Pathan custom does not necessarily 
imply that that practice was not in accord- 
ace with their custom. 

From the above, it wil be clear that 
the defendants benefit very little, if at 
all, from recorded judicial precedents, and 


I have already alluded to the overwhelm- . 


ing nature of the plaintiff's oral evidence 
and of the results of extended local inquiries. 

I now turn to a very important part of 
the evidence, the actual instance of succes- 
sionas recorded in mutation proceedings. In 
the Revenue inquiries 115 mutations 
were, discovered, of which it is said that 
59 are in favour of the defendants and 
56 in favour of the. plaintiff. Unfortu- 
nately, I cannot determine by an examina- 
tion of those mutations, whether all ol 
them o1 which of them relate to the Gigiani 
tribe, nor are the learned Counsel on either 
side able to enlighten me on this point. 
It appears to me probable that those pro- 
duced refer to the Doaba tract as 
a whole and not necessarily to the Gigiani 
tribe in particular, I think it is ex- 
tremely important that all possible muta- 
tions should be compared which relate 
exclusively to the Gigiani tribe and to no 
other. The Gazetteer of the Peshawar 
District would seem to show that the Gigiani 
tribe has always held a very peculiar position 
and I do not think that a parallel. can 
necessarily be drawn between its customs 
and those prevailing in such portions of 


' the Doaba tract as are held by other tribes, 
‘I am, therefore, obliged to remand this 


case for this point to be cleared up. Under 
O. XLI, r. 25, I remand this case to the 
Divisional Court with the request, that 
the learned Divisional Judge will direct 
the Assistant Commissioner of Charsadda 
to make an inquiry upon all recorded 


mutations of the succession of brothers.. 
to a brother's estate relating exclusively . 


to the Gigiani tribe, and will submit the 
result of this inquiry with his opinion 
to this Court. I may remark that another 
case that of Muhammad Rafiq v. Sher 
and others in which the same issue of 


custom is involved, has been heard by: 
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‘me today and -I have made a remand 
under O. XLI, r. 25 in that case also. It 
' 1$ not on ali fours with the present case. 
It was decided not by the Assistant Commis- 
missioner, Charsadda, but by Arbab Wali 
“ Muhammad Khan, Munsif, First Class, who 
merely followed the decision of the Assist- 
ant Commissioner in the more important 
case. There are, however, in that case 
-certain preliminary points to be cleared 
“up with regard to the parties’ position, 
and I think it is important that on remand 
"both cases should be heard by the Assist- 
ant Commissioner." 

f Return by roth October 1922. Objec- 
tions and hearing on- 11th October 1922. 

Mr. Hukim Chand, for the Respondents. 

JUDGMENT, -My order of the 4th of 
May 1922 is to be read as part of the final 
order on this appeal. The return made 
to the order of remand shows that 65 of 
the relevant mutations in the Doaba tract 
telate to succession among Gigianis, and 
that in 39 of these whole and half blood 
have succeeded equally and in 26 the whole 
has excluded the half blood. The 
Tahsildar who conducted this investiga- 
tion, notes in his report of the 31st of July 
1922, that the opinion generally expressed 
was, that the whole blood excluded the 
half. The same view is strongly enun- 
ciated by Major Reilly, the present Assist- 
ant Commissioner of Charsadda, to whose 
Court the remand was made. He also 
convened a jirga of all the leading men 
of the tribe and again referred to them 
this issue. Their written finding is attach- 
ed to the record of Civil Revision No. 135 
of 1921 (Muhammad Rafig v. Sher) 
in which a remand was made simul- 
taneously. . 

I have already reviewed at length the 
original evidence produced in this cese 
and have discussed in detail the record 
of ‘custom and the judicial precedents. 
With reference to the remarks in my former 
order regarding Civil Revision No. 42 of 
1904, I have now examined the judgment 
of the Divisional Court also in that case. 
The examination tends to confirm the 
view that the ruling is of little value as 
a precedent. The question of the possibility 
of whole blood excluding helf by virtue 
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of a custom co-existing with the pagwand 
distribution was not ‘really discussed. It 
was found that the succession in that 
particular family had been irregular in the 
past and that neither pagwand or chunda- 
wand custom had been. completely followed, 
and that, in consequence, "the ordinary 
rule of inheritance must come in. As 
1 have already said, the order passed by the 
Judicial Commissioner was of a summary 
nature rejecting. a. petition for revision 


in limine, and involved no serious review 


of the question of custom, I have already 
pointed out that this judicial precedent 
Stands alone among several others of far 
more importance to the opposite effect. 
It remains to consider whether the in- 
quiry now made on this remand has material- 
ly added to our knowledge of custom. 


. So far as regards the recorded mutations 


of succession, the balance in favour of equal 
inheritance by whole or half. blood does 
not appear to me seriously to shake the 
weight of other evidence to the exclusion 
of half blood. by whole. The learned 
Counsel for the respondents argues that the 
finding of the jirga convened by Major 
Reilly, if examined carefully, tends rather 
to confirm: than to: rebut the conclusion 
arrived at by the Divisional Court. He 
contends that it is clear from the wording 
of the finding itself that the jirga wanted 
to introduce an innovation becuase that 
innovation would be in accordance with 
Muhammadan Law. ‘This, of course, is 
another form of the argument that we 
are dealing with, a record not of what cus- 
tom is, but of what people think, it ought to 


“be. I do not consider, however, that the 


opinion of the jirga bears this construction. 
It is true that at the beginning it states 
that the signatories wish that full blood 
should inherit a brother’s estate to the 
exclusion of- half blood. At the same 
time, it concludes by saying, that “ generally 


full blood succeeds to a brother’s estate, 


and we, all the Khans, are also of opinion 
that this is the best and just mode of in- 
heritance in a brother’s estate, as-is always 
done and as Muhammadan Law, orders 
us to do. We abide by Muhammadan . 
Law in this respect.". I do not think 

that this can be twisted into an admission 
that the signatories contemplate an inno- 


ef, 
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tuton .or, that they are trying to revise 
an existing custom. It is clear, irdecd, 
from the rest of their finding thet the custom 
has actually varied in d ferent villages 
and ig to some extent,in a state of con- 
fusion. Again, I consider that ‘Courts 
ate apt unduly to press that aspect of the 
case which treats Pathans of the Peshawat 
District as bound by custom to the exclusion 
of Muhamiradan Law. There appears to 
beia prevalent idea thet not only «re 
such tribes bound by their own custom, 
as opposed to Muhammadan Law, but that 
such, custom can never be in accordance 
with Muhammadan Law. I can see ro 
justificetion whatever for this extreme 
view. ` There is nothing in the least im- 
possible in certain features of tribal custom 
approximating to the tenets of Muhammad- 
an Law, and indeed one woüld naturally 
expect.to find this feature among any class 
of Muhammadans. ‘he statement of' à 
custom as being in conformity with Muham- 
adan Law is, to my mind, ro bar whatever 
to its being a valid aud a genuine tribal 
custom. This is particularly the case where 
there is any confusion or variety inthe details 
of the custom.and where it has been, in 
any way, in a state of flux, In such a case 
it is natural endlegitimate that members 
of the tribe concerned should refer theit 
custom to the test of Muhemntadan Law 
and, although this test may not be the 
ultimate ratio decidendi,itis not one which 
in auy way invalidates a statement of 
custom. It is argued, again, by Counsel 
that we have, Ìn this recorded opinion, an 
admission that every village hes a separate 
custom, and that, in these circumstances, 
it is for Courts to decide what special 
custom obtainsin each particular village; I 
am unable to subscribe to this view. Courts 
undoubtedly have the widest latitudo in 
discovering and establishing any perticclar 
custom applicable to any „particular ccm- 
munity, and it is for this reason that cese- 
law has been particulat in d'stinguishirg 
the customs of various trLbes. But it 
appears to rhe, that Courts are tound 
to recognize some limit to the distinct ons 
which can be drawn. among different mem- 
bers of the samo. community; and that 
tn y ate obliged to take certain tribes 
as the lowest unit tegardirg which case- 
liw can be established as binding. It 


wotld secm to me impossible to leave the 
Courts of this Provirce in a position O 
havirg to discover arn lay down a special 
rule of succession in every particular village 
of a small tract, such aa the Gigiani tract, 
a.d of determining its applicability to 
practically every distinct family ef tke 
trike. It is impossible to escape from the 
view that Courts must, in the interests 
of justice and the aiscouragement of litiga- 
tion and uncertainty of tenure, lay down 
the normal rule of succession applicatle 
by custom to the tribe es a whole. In such 
cases it may be possible for special families 
to prove a special ctston;, but the snus 
will lie heavily on one who asserts a de- 
partuie fiom tke gereral rule. I can only 
regard the opinion recorded by tke jirga 
in this case as a stotement of the custom 
accepted unanimously by all the leaders 
of the Gigiani trite as the custom which 
goveirs their node of succession, and whick, 
in spite of individual veriatiors, is regarded 
by the tribe as a whole es the noraal end 
established mode of succession. I have 
already, in my. previous order, enun erated 
the other reesors which have led me to 
the same view. It is one which is support- 
ed by the trend of judicial Cecisiors, 
by an overwhelming consensus of orel 
eviderce ard by all the local inquiries, 
which have been made in the present cese 
starting from the first investigation meče 
on the question of mutation. It is also, 
as I have already shown, not in conflict 
with precedents which have been laid 
down in en adjoining tract. I must hoic, 
therefore, that the rule prevailing in the 
Gigiani tribe is that, in succession to a 
brother’s estate, the whole blood excluces 
the helf. , 

On the atove finding the present appeal 
must succecd. J, therefore, set aside the 
order of the Divisional Court ditnr:eirg 
the suit end grant the plair.tiffa declarctory 
decree to the effect that he suceceds sorely 
to the estate of his deceased brother Nesar- 
ullah Khan. ‘he defendants will pay tke 
pleintifi’s costs throughout. 


E pfeal alloues. 


Z EK &N.H. Order set isle, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 390 OF 1920, 
February 19, 1923. . 
Present — Mr. Justice LeRossignol 
Mr. Justice Martineau. 
MAWAZ KHAN AND OTHERS—DEFEND- 
ANTS—APPELLATNS 
Versus 
Musammat ZOHRA JAN AND 
orHERS—PLAINTIFFS AND BEGAM JI— 
DEFENDANT—RESPONDENTS. 
Custom— Alienation by limited owner — Female 
veversioner, whether can object. | : 
Where afemale is in possession of certain prop- 
erty with a limited interest, her alienations can 
be controlled by another female who is entitled 
to succeed to the estate on the death of the alien- 


or. " 

Magsud-un-nisa v. Kania Zohra, 135 P. R. 
1908; 194 P. W.R. 1908, followed. 

Second appeal from a decree of th: Dis- 
trict Judge, Attock, at Cambellpore, dated 
the 12th December 1979, reversing that 
of the Subordinate Judge, First Class, 
Cambellpore, dated the 2nd August 1919. 

Mr. Jai Gopal Sethi, for the Appellants. 

Mr. Sagar Chand, for Mr. B. D. Qureshi, 
for the Respondents. 


JUDGMENT.—One Fateh Ahmad by 
Will devised his property to his widows 
and daughters. On his death his 
reversioners contested the validity of 
the Will with the result that “this Court 
in its decision—Mowaz v. Gulab Jan (x) 
held that the Will should have no effect 
upon the ordinary rule of devolution of 
property in this family. Subsequently, 
-Musammal Begam Ji, one of the widows 
of Fateh Ahmad, gifted her share in her 
late husband's estate to his reversionets, 
the plaintiffs in the earlier case, and the 
present suit was by the daughters for a 
declaration that the gift by Musimmat 
Bagam Ji was not bind ng upon thèm and 
for possession of Begam Ji’s shate of the 
estate whichshe hadforfeited by re-marriage. 

The Trial Court dismissed the suit on 
the ground that the plaintiffs had not es- 
tablished any right to contest the alienation 
by Musammat Begam Ji because they 
had not been able to show the nature of 
the right under which they claimed. 
The plaintiffs arewomen and were represent- 


(r) 24 Ind. Cas. 920; 97 P.R., 1914; 220 P. L. 


R. 19144 121 P. W.R, 1914. 
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ed by Counsel who had no clearidea appa- 
rently as to the.nature of the widow’s 
title. In reply to the plea of the defendants 
he first stated that they succeeded on the 
re-matriage of Musammat Begam Ji by 
tight of survivorship, then he opined that 
it was by right of succession, and finally 
elected for the right of survivorship. The 
learned District Judge on appeal went 


.into the status of widows and unmarried 


daughters and found that, according to the 
custom obtaining emong the parties,who are 
Khattars of Tahsil Attock, widows ard 
unmarried daughters succeeded in equal 
shares and, on the death of a widow or 
daughter, the survivor or survivors succeed- 
ed to her share. The term ‘survivor’ appears 
to have caused confusion. It does not 
mean that the survivor succeeds under the 
technical rule of survivorship; it means 
simply that the survivors succeed undet 
custom to the estate of the deceased. In 
second appeal we are asked to inter- 
fere on the ground that the claim to suc- 
ceed was based on the rule of survivor- 
ship and the Appellate Court had decided 
according to custom, but, in our opinion, 
there has been no confusion in the minds 
of the parties as to the question in issue 
between them. Itis noteworthy that in 
their ealier suit, reported es Mcwaz v. 
Gulab Jan (1), the reversioners admitted 
the right of the widows and daughters 
to possession up to the time of death or 
marriage or re-marriage in the case of the 
widows, and this admissiou confirms the 
finding of the lower Appellate Court that 
till death or marriage widows and daughters 
succeed in equal shares to the estate of the 
deceased. 'The real question in dispute 
between the parties was, whether the daugh- 
ters were competent to contest an alienation 
by a widow. This question had been 
answered in the affirmative by the lower 
Appellate Court, following Maqsud-un-nisa 
v. Kaniz Zohra (2) , which provides that 
when a female is entitled to succeed on the 
death of the alienor and when the alienor 
holds only a limited interest in the estate, 
such female is competenttocontrol the alien - 
ations of the alienor. This rule is based 
upon common sense and general principles 
of equity and we acceptit without hesita- 


tion. 
(2) 135P.R. 1908; 194 P. W.R. 1998, 
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For these reasons we find the deciee oftufingin Kalyan Mal v. Samad (x) in which 


-the Court below worthy of affirmation and 
dismiss the appeal with costs. 


Z, K. Appeal dismissed. 
. ALLAHABAD HIGH: COURT. 
Civi, APPEAL No. 1587 OF 1921. 


- SECOND 
oe “April 10, 1923: 

Present -—Mr, Justice Daniels. 
‘NANJADIK RAI—PLAINTIFEF— APPELLANT 
: ! versus 

RAM JATAN RAI AND ANOTHER— 

"DEFENDANTS—RESPONDENTS. 

Agra Tenancy Act (II of 1901), Ss. 34, 177 
(e) — Question of proprietary title—— Appeal. 

. Ina suit for ejectment under section 34 of the 
Agra Tenancy Act, if the defendant pleads that 
he is not a tenant but a mortgagee of proprietary 
"rights, a question of proprietary title is raised 
within the meaning of section 177 (e) of the 
Act, and an-appeal lies to the Civil Court. 
Kalyan Mal v. Samad, 18nd, Cas. 244; 35 
A. 147; IZA. L. J. 118, followed. 

Second appeal against e decree òf the 
District Judge, Ghazipur, dated the roth 
August 1g2t. 

“Messrs. U. S. Bajpai and S. D. Sinha, 
‘forthe Appellants. — . 
~ Dr. M. L. Agarwala, for the Respondents, 
. SUDGMENT.—This appeal arises out of 
'a suit for ejectment in the Revenue Court, 
The only plea which has been aruged is that 
no appeal lay to the Court below, no ques- 
tion of proprietary title having been raised 
within the meaning of clause (ey of section 177 
ofthe Tenancy Act. The plaintiff brought 
the suit under section 34 alleging that the 
defendant was occupying the land without 
his permission. The contesting defendant, 
Ram Jatan Rai, pleaded thet he was a mort. 
-gagee of the proprietary sight. The plaintiff’s 
proprietary right was not in dispute. If 
the matter were one of first impression 
there might, I think, be room for controversy 
whether the issue whether the defendant was 
a tenant or a mortgagee from the proprietor 
does really raise a question of proprietary 
right; but the question is concluded by the 


it has been held that a question ôf- proprietary 
tight is involved. Following that ruling, 
I reject the plea of the appellant and dis- 
miss the appeal with costs. 


M. A, A, Appeal dismissed. 


(1) 18 Ind. Cas. 244135 A. 157 1131 A. L. J. x10. 





MADRAS HIGH COURT. 
FULL BENCH. 
SECOND CIVIL, APPEAT, NO. 495 OF 1921. 
March 12, 1923. 
Present ‘Sir Walter Schwabe, Ki, 
Chief Justice, Mr. Justice Oldfield and 
: Mr. Justice Coutts-Trotter. 
SUBRAVA SAMPIGETHAVA AND 
OTHERS— DEFENDANTS Nos. I, 3, 4— 
APPELLANTS 
UerYsus 
KRISHNA BAIPADITHAYA— 
PLAINTIFF—RESPONDENT, 
Transfer of Property Act (I V of 1882), 5. 6 (d) 
— Right to fulure maintenance— Alienability— Test. 
The right under a contract to a defined amount 
in cash or kind for future maintenance is 
“property” under section 6 of the Transfer of 
Property Act. But whether it is an interest in 
property restricted in its enjoyment to the 
owner personally so as to render it inalienable 
under clause (d) must depend on the facts of 
each case and must be ascertained by the 
ordinary rules of interpretation of the contract, 
the question being whether the intention of 
the parties was that the right should be per- 
sonal and, therefore, inalienable. That inten- 
tion is to be ascertained from the language of the 
document itself and the surrounding sireum- 
tances at the tire of its execution, considered 
as a contract to come into operation at once 
without reference to what has in fact since 
happened. [p. 587, col. 2; p. 588, col. r.] 


A widow by a deed surrendered allher interest 
in her late husband's property in favour of the 
nearest reversioner of her husband in considera- 
tionof his agreeing to pay some debts of the 
husband and maintain her during her lifetime and 
the document also provided in the alternative 
that if it was not convenient for her to live 
jointly with him, she should remain in the build- 
ing in which she resided and be then entitled for 
separate provision for food, clothing and a certain 
quantity of rice, which were charged upon certain 
immoveable properties: ` ` 
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Held, that the intention of the parties to be 
derived from the document was that -the rights 
of the widow under the contract should be 
personal and inalienable under section 6 (d) of 
the Transfer of Property Act. [p. 588, col 1.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara, in Appeal Suit No. 122 of 1920, 
preferred against a decree. of the Court 
of the District Munsif, Karkal, in 
Original Suit No. 148 of 1919. 

This second appeal coming on for hear- 
ing on the 6th and 7th of April 1922, upon 
perusing the grounds of appeal, the judg- 
ments and decrees of the lower Courts 
and the material papers in the suit, and 
upon hearing the arguments of Mr. C. V. 
Anantahrishna — Ayyar, for the īst 
Appellant, and Mr. K. Srinavasa Rao, 
for the Appellants, and of Mr. B. Stiarama 
Rao, for the Respondent, and the 
case having stood over for consideration 
` till the roth of April r922, the Court, 
(Oldfield and Spencer, JJ.) made the follow- 


ing 
ORDER OF REFERENCE TO A FULL 
| BENCH. 


Oldfield, J.—I agree to a reference toa 
Full Bench in the terms, which my learned 
brother is about to state, In doing so, I 
commit myself £o no opinion as to whether 
section 6, Transfer of Property Act, is to 
be interpreted with reference to public 
policy. For it is not clear that the con- 
siderations which arise correspond with 
‘any of.the heads of public policy which 
authority bas hitherto recognised and which 
it is: undesirable to multiply, or that the 
refnsal of the law to treat certain things 
and rights, of which a widow's right to 
future maintenance may be one, as prop- 
erty susceptible of transfer, may not be 
‘a sufficient justification for interpreting 
the section in the manner proposed. 

Spencer, J.—In this second appeal a 
question has arisen whether the sale of a 
right to maintenance which a Hindu widow 
executed in favour of the plaintiff was 
valid. The widow, who is named Lakshmi 


Hengsu,in r904 surendered by Exhibit B* 
her husband's estate to the nearest re- 


versioner subject to a condition by which 
she became entitled to food and clothing 
for life and a right of residence, the food to 
consist of 45 muras of rice of two descrip- 
tions charged on the liability of the sur» 


- fer 


tendered properties; and nearly ten years 
later she conveyed under Exhibit A her 
right to collect future maintenance in the 
form of 45 muras of rice annually to the 
plaintiff in consideration of a sum of 
Rs. 1,000. The description of property in 
the document refers to another conveyance 
of the widow's right to collect arrears of 
ntaintenance which she executed on the 
same day. i B 

Mr. Anantakrishna Ayyar who appears 
for the appellants concedes that the trans- 
of arrears of maintenance already 
accrued. at the time of transfer is valid. 
But he argues that Exhibit B is invalid 
so far as it purports to transfer future 
maintenance. In the flower Appellate 
Court in dealing with this point of law, 
the Subordinate Judge relied on an obser- 
vation in Annapurnt — Nachar v. 
Swaminathan Chetty (1), of Sir Arnold 
White, Chief Justice, and Munro; J.- They 
state: “It may be that voluntary alienations 
of rights for future maintenance should be 
prohibited as well as the taking of such 


‘tights in execution. The Legislature has 


not thought fit to prohibit them. . We are 
not prepared to say that, at any - rate 
where as here, the amount payable is sub- 
seqttently fixed by agreement or by decree, 
a transfer of a widow's right to mainten- 
ance from her late husband's estate is 
inalienable.” With due deference, I feel 
some difficulty in accepting that dictum as 
a correct statement of the law on the sub- 
ject. So far as it makes an agreement to 
pay maintenance to a widow transferable, 
it seems to be opposed to section 6, clause 
(d) of the Transfer of Property Act which 
declares that an interest in property res- 
tricted in its enjoyment to the owner per- 
sonally cannot be transferred by him. 
On this section and clause there is a note 
in the Commentary by Shephard and Brown 
on the Transfer of Property Act, which is 
so well accepted an authority that I do not 
hesitate to quote it. It says: “ The right 
to future maintenance cannot be attached 
in execution of a decree and it seems clear 
that such a right enjoyed by a Hindu widow 
cannot be made the subject ofa sale or other 
transfer by her since the right exists for her 
personal beriefit only." It may be doubted 

(1) 6 Ind. Cas. 4395 34 M. 7; 8 M.L. T. ro& 
(1910) M. W. N. 505; 20 M. L. J. 785. 
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whether she could eff.ctually transfer her 
interest in property allotted to her for her 
maintenance. As regards attachment of 
the right to future maintenance reference 
.is made to Diwali v. Apaji Ganesh (2), 
and seetion 60 of the Code of Civil Procedure. 
Diwali v. Apazi Ganesh (2), the decision 
proceeded upon the proviso against aliena- 
tion contained in the deed of assigrment. 
But section 60, clause (m) is quite clear. 
The Courts have consistently held that a 
tight to future maintenance cannot le 
attached in execution. In Nanammal v. 
Collector of Trichinopoly (2) the fact that 
the right to maintenance has ripened into 
a decree did not, in the opinion of Abdur 
Rahim, J.,and Munro, J., who was also a 
party, to Annapurni Nachiar v. Swami- 
nathan Cheity (x), make the right to main- 
tenance any mote attachable. In Palikandy 
Mammad v. Chingoran Kelcth Valia Appa 
(4), Sadasiva Aiyar and Moore, T;., hed ro 
hesitation in holding that there could be 
no attachment of a right to future main- 
tenance. As pointed out by Sadasiva Aiyar, 
J., in that case, the public policy of pro- 
hibiting transfers fourd in section 6 of the 
‘Transfer of Property Act ard the prohibi- 
tion against attachment under Civil Proce- 
dure Code, both rest upon the same fonnda- 
tion. In England it was held in Watkins 
v. Watkins (5), that alimony granted 
to a separated wife was not alienable by 
her. ` Lindley, L. J., indicates the reasons 
for.this. He says the Court which orders 
it never looses its control over it and the 
doctrine of inalienability is based on the 
o'd ecclesiastical law., The learned Judges 
who decided Annapurnt Nachiar v. Swami- 
nathan Cheity (1) evaded the application of 
the Transfer of Property Act by seyirg thet 
the right to future naintenance was rot in 
their opinion “property.” Seshagiri Ayyer, 
J., in Seshapta Heggade v. Chandayya 
_Heggade (6) also expressed: an opinion that 
atight to maintenance would not be covered 
by clause. (d) of section 6 as it could rot be 
described as an interest in property res- 
tricted in its enjoyment to the owner per- 
sonally. But my learned brother, Oldfield, 
(2) 10 B; 342; 5 Ind. Dec. (N, 8.) 615. 
(3) 5 Ind. Cas 879; 20 M. L. J. 97. 
(4) 34 Ind. Cas. 381; 40M. 302; 30 M. L. J. 361. 
(8) (1896) P. 222; 6514 J. P. 75; 74 Ln. T, 636; 
44 W.R, 677... c oL 
(6) 53 Ind. Cas. 665; 37 M. T. J. 402, 
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J., who sot with him pronounced an cpinion 
only on the other yucstion which arose as 
tothe maintainability of the suit in- a 
Small Cause Court. In Annada Mohan Roy 
v. Gour Mohan Mallik (7), Mookerji, Acting 
Chief Justice, in deciding that the chance of 
Hindu reversioners. succeeding to the 
estate of the last tull'owner was notalienab!e 
property under clause (a) of section 6, 
discussed a definition of “property,” a 
definition which could cover a widow’s right 
to maintenance. He pointed out that when 
nox-existent property is made the subject 
of a contract, the party who takes the 
agreement is in no better position when he 


attempts to defcat the pplication 
of th: statutory  provison by this 
means, as no Court of Equity will assist 


him in his endeavour to accomplish his 
purpose whichis opposed to public policy. 
In 12 Calcutta Law Journal there are 
two instructive ceses, Asad Ali Molla 
v. Haider Ali (8) and Tara Sundari 
Debi v. Sarada Charan (9). Mooker- 
jec, J., observed in the earlier case, 
at page 133,* that if a person is entitled to 
a monthly ellowance under a deed, the 
allowance can he attached by an execution- 


‘creditor only after it has become due, so 


that an assignee of a decree for arrears 
of maintenance can execute it against the 
judgem.nt-debtor in the same manner ês 
the original decree-holder; ard, et page 
154,* wherelend has been granted in lien 
of a right to maintenance the interest of 
the grantee is lie ble to be sold in execution 
of a personal decree. He quotes tbe de- 
cision in Harris v. Brown (10) by the Privy 
Council where æ monthly allowance of 
Rs. 50 devised by Will for the meintenerce 
of a daughter was transferred and the Privy 
Council treated the assigrmenteas operative. 
In that case, no question as to the illegality - 
of the assignment by the legatee, Flora | 
Williams, of this allownace was raised 

with reference to section 6 of the Transfer 

of Property Act. The two cases Enaet 


. (7) 65Ind. Cas. 27; 48 C. 536; 25 C: W.N. 496; 
33 C. L. J. 457- 
(8) 6 Ind. Cas. 826; 12 C. T. J. 130; 14 C. W.N, 
918; 38 C. 13. . 3 
(9) 7 Ind. Cas. 80; 12 C. L. J. 146. i 
(10) 28 C. 621; 281. A. 159; 5 C. W. N. 729; 3 > 
Bom. L. R. 808; 8 Sar. P. C. J. 92 (P. C.), 
*Pages of i2 C. Ie J —[£d.] — 2s 
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SUERAYA SAMPIGETHAYA V. FRISONA DAIPADITHAYA. | - 


Hossein v. Nujeeboonissa Begum (11) end 
Maharajah Dheraj Mahtab Chand Bahadocr 
v. Sreemuttee Dhun Coomaree Bihee (12), 
the latter relating to an annuity charged on 
an estate in favour of a brother which was 
held to be attecheble in execution, are 
not very niateriel to the question before 
us, as they were decisions prior to the 
passing of the Transfer of Property Act 
in which the provisions of the Civi] Proce- 
dure Code alone were considered. In the 
present case the provisions for resider.ce erd 
clothing under Exhibit A. appear to be 
undoubtedly interests restricted in enjoy- 


ment to the widow Lakshmi Hengsu. As. 


the allowance of rice was intended to be 
for support after she had paitcd with 
her interest in the lend and es it would 
cone toanend at her death, tliis also appears 
to be’ an interest restricted to her person- 
ally and à transfer of such au interest is, 
in my opinion, prohibited on grounds of 
public policy by section 6, clause (d). 
Whether after a decree has been obtained 
for arrears of past maintenance the decree- 
holder can assign the decree for execution 
is a matter which does not require to be 
decided on the facts of this case. As 
the decision in Annapurni Nachiar v. 
Swaminathan Chetty (1) appears to be 
at variance with section 6 of the Transfer 
of Property Act and other decisiors al- 
ready referred to, we refer the question 
toa Full Bench: ‘Whether the interest of 
"o a widow who hes obteined by a registered 
deed ^ right to future mrintenance durirg 
her lifetime even if charged upon speci- 
fied immoveable property is capeble of 
being trensferred when the trarsfer is 
attempted to be effected at a time before 
the maintenance has become due.” 

"This second eprecl ceme on for hecring 
in pursuence of the Order of Reference to 
a Full Bench, dated the r9th of April 
1922, on the 29th and 30th of January 1923. 

Messrs. C. V. Anantakrishna Ayyar end 
K. Srinavasa Rao, for theA> rell nts. 

Mr. B. Silarama Rao, for the Responi- 


t. 
x OPINION. 
Schwabe, €. J.—The queston referred 





(191. 11 W. R. 138. 
uz) 17 W. R, 254. 


.to the Full ` Berch is, “Whether the in 


terest of a widow who has obtained 1y a 
tegistered deed a right to future’ main- 
tenance during her lifetimie even if charged 
upon specified immoveable property is capa- 
ble of being transferred when the transfer 
is attempted to be effected at a time before 
the maintenance has beccme cue.” I do 
not think that it is possible to give a gene- 
tal answer to this question, ard I will con 
fine myself to consideling whether the 
assignment in this cese is valid. By a 
document, called a general power-of-attor 
nev, the widow surrendered all herinterest 
in her Jate husband's property in favour 
of the nearest revetsioner of her husband 
in consideration of hia agreeing to pay some 
debts of the husband and to maintain ker 
during her lifetime. The document then 
continues (according to a corrected trars- 
lation) '' Besides maintaining me by giv- 
ing me food and clothing, etc., until my 
lifetime you should also perform my ob- 
sequies, etc., after my death. Hencefor- 
ward, vou should also perform the Sraddha 
of my husband, father-in-law and motte1- 
in-law, making the necessary expenses there- 
for...Ifit is not convenient for me to live 
jointly with you. I should remain in the 
building where I now reside. Inthatevent, 
except that for my tood and clothing you 
should pay yearly 33 muras of kuchlu rice 
and 12 muras of ‘beltige rice charged on tke 
following properties, I have no right to 
contract any debts es a charge on the said 
properties or have any claim to the re- 
turn of the property.” i 


Whethei the right to future maintenance, 
apart from the contract, o1 uncer a contract 
to provide clothing, board, and residence 
in the house of the other contracting party 
is property at all, within the meaning of 
section 6 of the Transfer of Property Act, 
is a matter upon which the1e has heen con- 
siderable divergence of opinion, but it is 
unnecessary to consider that here cs in my 
judgment, it is a purely personal right 
and is clearly ivalienable. 


The tight under a contract to a defined 
amount in cash or kind for future main- 
tenanceis, in my judgment, property under 
the enabling words of section 6 of the 'Trhns- 
fer of Property Act of 1882. But the 
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‘question remains whether it is an 
interest in property restricted inits enjoy- 
ment to the owner personally, such an 
interest under clause (d) of that section being 
inalienable. ‘This must depend on the facts 
of each particular case and must be as- 
certained by the ordinary rules of the 
interpretation of the contract; the question 
being, whether the intention of the parties 
‘was that the right should be personal and, 

. therefore, inalienable. That intention is to 
be ascertained from the language of the 
document itself and the surrounding cir- 
cumstances at the time of its execution. 
It must be considered as a contract to come 
into operation at once, and, in the light of 
‘the surrounding circumstances as they then 
stood. What has in fact happened since 
is not a relevant consideration, except per- 
haps as an illustration of what may possi- 
bly have been in the contemplation of the 
parties at the time of this contract. The 
widow was surrendering her life-interest 
in the property in exchange for the agree- 
ment for maintenance, and it seems to 
have been quite clearly in the contemplation 
_of the parties that the reversioner should 
continue in possession of the property and 
of the family house, and the fact that he has 
since sold the property does not help us 
to arrive at the true interpretation of the 


contract. 


Examining the contract itself, we fiid 
that the first alternative form of .mainten- 
ance provided was by residence in the 
house and by sharing the meals of the 
family. The second alternative was that, 
if she chose to live apart, she should receive 
definite amounts of paddy secured by a 
charge on the land. There is no provision 
for an election once and for all, and I see 
no reason why she should not at her will 
at one time live in the house, and at-another 
live away and receive the paddy. This 
leads me to the conclusion that the inten- 
tion of the parties to be derived from the 
document was that the rights under the 
contract should be pérsonal and inalier- 
able; for, she could not give to another te 
right of living and feeding with the rever- 
sioner’s family. 

. I think that the. view expressed above 
that this question must turn on the inten- 
fion of the parties reconciles most, if not 


all, of the apparently conflicting decisions 
on this question. : : 
` The right to future maintenance properly 
so-called, by which I mean the right to be 
Maintained by the supply of clothing, 
board and lodging, is inalienable, and so 
I understand the statements in the Text- 
Books , Trevelyan’s Hindu Law, IT Edition, 
Page80, West and Bhuler’s Hindu Law, page 
283 and Shepherd and Brown, Transfer of 
Property Act, page 209, and so, I think, may 
be explained the decision in Rajat Kamini 
Debi v. Raja Satya N iravjanChakrabarty (13), 
where, on facts somewhat similar to these, 
it was held that a widow who released her 
life-interest in return for an agreement to 
pay her Rs. 100 per annum and supply her 
with 39 maunds of rice per annum could 
alienate’ her interest under the agreement; 
for, in that case, it was no part of the agree- 
ment that she should be clothed, fed or 
housed and, therefore, there was nothingper- ' 
sonal about the contract at all. This, too, 
was, I think, the view of Mookerjee, J., 
who in two cases decided in the same month 
held that the widow’s right to maintenance 
under one contract could be taken in exe- 
cution and under another it could not. Asad 
Ali Molla v. Haider Ali (8) and Tara Sun- 
dari Debi v. Sarada Charan -(9). The 
right to attach is governed by the Code 
‘of Civil Procedure, but in his judgments he 


.discussed fully the inalienability of such 


right. In Tara Sundari Debi v. Sarada 
Charan (9) in which he held the rightinalien- 
ble and, therefore, not attachable , the pay- 
ments were not to be made until the donee 
lived separately from the family, -and he 
distinguishes between cases where the pro- 
vision of lend, money or goods is taken in 
lieu of maintenance without any restraint 
upon alienation where the land, money 
or goods are alienable, and ‘cases 
where the right is purely personal, 
If the latter, “he considers that, 
even when the right is merged in a 
decree, it is not alienable -Bhyrub 
Chunder Ghose v. Nubo Chunder Gooho (14), 
Enact Hossein v. Nujeeboonissa Begum (x1) 
and Maharajah Dheraj Mahtab Chand Baha- 
door v. Sreemuttee Dhun Coomaree Bibee 
(12), I think, may be reconciled on the same 


(13) 53 Ind, Cas, 587; 23 C, W. N. 824. 
(4) 5 W R, 111, d 


ground, Annapurm Nachiar v. Swaminathan 
Chetty (1) and the explanation of it in Pali- 
handy, Mammad v. Chingoran Keloth- Valia 
Appa (4) by Sadasiva Aiyar, J., do. not 
assist me in arriving at the principle to be 
applied. The remarks of Seshagir iAyyar, J., 
in Seshappa Heggade v. Chandayya Heggade 
(6) on this point were purely ober but can 
properly be explained by limiting their appli- 
' cation to cases of maintenance properly 
‘so called. I do not think that any useful 
purpose will be served by going in further 
detail into any of these cases or others to 
which our attention was drawn. |: 

l answer the question referred by saying 
that this widow's right to future mainten- 
ance was inalienable. i 
, Oldfield, J.—The question referred is 
stated in general terms, which, as the reter- 
ting order of Spencer, J., and argument 
before us. show, are liable to be applied 

"to interests of different kinds and subject 
to different legal incidents. Some, confusion 
has again been introduced by reliance on 
the exemption under section 60, Civil 
Procedure Code, ot a sight to. maintenance 
from attachment. . But taat exemption is 
inconclusive, when, as here, a transfer by 
act of parties is in question and when some 
of the descriptions of property enumerated 
in the section certainly are not, and it is 
not to be assumed that a maintenance right 
is exempted from attachment. Authorities 
telating to attachment are accordingly 
irrelevant, except in so far as they deal 
with the only provision ot law at present 
material, section 6 (a), "Uranster of Property 
Act, under which property cannot be trans- 
ferred, if it is "restricted:.in its enjoyment 
personally to the owner." 
` account : Palikándy. Mammad .v. . Gningo- 
ran .Keloth Vahu Appa (4), one of tne 
decisions of this Court, 
conflicting in the reference, 
assistance, the prohibition against attach- 
ment. having been relied on directly. The 
other Annapurns Nachiar: wv. Swami- 
nathan Chetty (x) proceeds on the view that 
a tight to future maintenance is not property 


within the enabling-words or an intenst- 


regarded. as . 
is not of. 
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m 


the statutory exclusion of such a right from. 
property liable to attachment ; and, if it ` 
were acceptable, explanation. would still- 
be necessary as to the law, by which the 
velidity of a transfer of whatis not property . 
is recognized or can be tested at-all. - ° 
Authority need not be cited to show that 
section 6 (d) requires more than the 
termination of the interest in question with ` 


the life of its owner. But in the present, 


case that requirement is complied with. 
For it is not conceivable that Exhibit B was 
meant to enable the widow to have some 
other person clothed or to introduce any 


Stranger she might nominate to the family 


And on this . 


meals. The rights conferred on her ere-: 
clearly personal; and it is, therefore, unne-. 
cessary to follow Mookerjee, J., in his 
exhaustive discussion in Tara Sundari Debi 
v. Sarada Charan (9), of the questions -(1) 
whether an interest crested in lieu of and 
in discharge. of a right to maintenance is 
assignable, and (2) whethei it is material 


. that the right is enforceable by a charge ' 


on immoveable property. For, as regards 
the first, I agree that there is no question of 
a discharge in Exhibit B, the widow's option 
to return at any time to actual main- . 
tenance. instead of a periodical. allowance” 
having been preserved, and as regards the 


second, the only substantive right. 
under transfer is the right to future 
maintenance already considered and 


no question of dn impersonal interest in 
land available for. the enforcement of that 
right can arise, except incidentally and 
in case a default takes place. à 
I coricur. in the opinión expressed by my . 
Lord. < i 
Coutts-Trotter, J.—I am of. the sam 


- opinion and have nothing to add. : 


VNV Answered accordingly. 


in property. contemplated by- paragraph -- 


(4) of section 6.---But,; with all respect, we 


have not “been shown that this: view has -- 
been-taken elsewhere; it; is-inconsistent with . 


i 
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JHANDU V, HUSAIN BIBI. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 575 OF 1920. 
February 22, 1923. 

Present ---Mr. Justice Broadway and Mr. 
A Justice Moti Sagar. 
JHANDU-—PLAINTIFF—APPELLAN'T 

w VErSUS 
Musammat HUSAIN BIBI AND OTHERS— 
DEFENDANTS— RESPONDENTS. ` 
Muhammadan Law—Marviage—lddat on death 

— Pregnancy, effect of—Marriage during iddat, 

" alidity of. . 

* The period prescribed by the Muhammadan 

Law for the Iddat of a widow, on the death ofa 

regularly: married husband, if not pregnant, is 

four months and ten days, and if pregnant, four 
months and ten days or until delivery, whichever 

is longest. . 

- The marriage of a Muhammadan woman before 

the expiry of the period of Iddatis illegal. 

Ilahia v. Imam Din, 11nd. Cas. 894; 29 P. Re 

1909; 34 P. W. R, 1909; 47 P. I. R. 1909, followed, 


Second appeal from a decree of the 
District Judge,- Amritsar, dated the 7th 
February 1920, affirming that of the Sub- 
ordinate Judge, Second Class, Amritsar, 
dated the goth October 1919. 


. Sheikh Niaz Muhammad, for the 
Appellant. . 

Lala Kahan Chand, for the Respond- 
ents, jS 


. JUDGMÉNT.—One Jhandu, son of Umar, 


a Gazar, instituted a suit against Musammat 


Husein Bibi, alleging that she had been: 


lawfully married to him and claiming 
restitution of conjugal sights. It appears 
that Musammat Husain Bibi was a. widow 
when Jhandu married her and the defence 


set up was that the marriage, if any, wes. 


illegal and not binding as it hed been solem- 
nized within the period of Iddat, namely, 
four months and ten days from the death of 
her former husband. It wes found as a fact 
that the marriage in question took place 
within two months of the death of Musam- 
mat Husain Bibi’s former husband, and 
the Courts below, following Ilahia v. Imam 
Din (x), dismissed the plaintiff's suit holding 
that the marriage in question was illegal 
and, therefore, not binding on Musammat 
Husain Bibi. Jhandu has now come up 
to this Court in second appeal through 
"(r) x Ind. Cas. 894; 29 


P. R. 1909; 34 P. W. 
R: 1909; 47 P. ki R, 1909. ; 
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Mr. Niaz Muhammad, and it has been 
contended that the decision in ahia v. 
Imam Din (1) was bad and opposed to 
Muhammadan Law. - : 

Our attention has been drawn to various 
treatises on Muhammadan Law, such as 
Muhammad Usaf's Muhammadan Law, Vol. 
III, page 63, Hamilton's Hedaya, page 130, 
Abdur Rahm3n's Muhammadan Law, pages, 
316, 317, Muhammad Ali's translation of the 
Quran, page 1086, verse 4, Fateh-ul-Qadir, 
page 141, and Bailie’s Digest, page 355. We 
have carefully examined these, (with the 
exception of Fateh-ul-Qadir, which has 
-not been actually placed before us) and 
in addition we have consulted Wilson’s 
Digest of Anglo-Muhamm2idan Law and 


Tayebjee's Principles of Muhammadan 
Lew. The reference to Muhammad 
Ali’s translation of the holy Quran 


‘affords no assistance as that . obviously 
deals only with a case of a divorced woman. 
In. Tayabjee’s treatise at page 133 a table 
is shown giving the duration of the period 
of the Iddat and, accordingto this table, 
the period prescribed for the-Iddat of a 
widow on the death of a regularly married 
husband, if not pregnant, is foar.months and 
ten days, and if pregnant four months and 
ten days or until delivery, whichever is long- 
est. Inthe present cese it appears that 
Musa mmal Husain Bibi wes pregnant at the 
time of her former husband’s death and was 
delivered of her child before the expiry of 
the four months and ten days’ period. 

It hes been contended that the Muham- 
madan Law requires only that a widow 
should maintain the period of Iddat for such 
period as is laid down, namely, four months 
and ten days, or, if she be pregnant, until 
such time zs she is delivered of the child, 
the period fixed being curtailed if the delivery 
takes. place before the expiry of the period 
We are unable 
to find any authority to support this con- 
tention and none has been leid before us. 
In Humiltons Hedaya at page 130 the 
following passage occurs :—“ Now the Iddat 
of a widow is not designed for the purpose 
of ascertaining the state of her womb: 
for if it were so, it would not be determined 
by the lapse of time (supposing her to be 
one who is subject to the menstrual discharge) 
but by three terms of her courses ; whereas 
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we see that the law fixes it at four months 
and ten days, although she be a woman of 
thit description; but it is made incumbent 
merely as a fulfilment of one of the sights 
of marriage.” See also pages 132 and 
145. - 
According to the view taken by Wilson 
the period of Iddat for a woman, who has 
. been lawfully married, is four months and 
ten days, and if she happens to be pregnant 
it continues until delivery, vide pages 112 
- and 113 and Appendix D. page 519. ‘This 
is the view that was adopted in Ilahia v. 
Imam Din (x), a view with which we are 
in accord. 

We, therefore, dismiss this appeal with 
costs. . f 


Z. K. Appeal dismissed. 


OJDH JUDICIAL COMMISSIONER’S 
ara : COURT. 

. MISCELLANEOUS CIVIL APPEALS NOS. 31 
n AND 32 OF 1922. I 
August I, 1922. 

Present :—Mr. Justice Ashworth, 
Shaikh FARZAND ALI—PLAINTIFE— 

š APPELLANT DE 


m versus 

EKADASHI — DEFENDANT--RESPONDENT, 

Ex parte decree—Appeal— Appellate Court, 
power of—Civil Procedure Code ( Act V of 1908), 
Ss. 115, 151, O. XL I, rr. 23, 24, 25-— Remand, when 
permitted —S. x51, object of-— Appeal, when may be 
tvealed as revision. d 
.. When a suit is decided ev parte the Appellate 
Courtto which an appeal from the decree is pre- 
ferred, has jurisdiction to reverse the decree of 
the lower Court on the ground that such Court 
was wrongin proceeding to decide the case ex parte 
and has also power to remand the suit for re-hear- 
ing. (p. 592, col r.] | m 

‘Sadhu Krishna Ayyar v. Kuppan Ayyangar, 
30 M. 54; I M, L.T. 268; 16 M. L. J. 479 (E. B.), 
‘relied on. . > zu 

The Code of Civil Procedure permits a remand 
by an Appellate Court not only in the particular 
case set forth in O, XLI, r. 23, but-also in all cases 
where there has been any error, defect or irregu- 
larity: which has vitjated the whole decision 
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of the case, provided that the procedure under 
O.XLI,rr.24 and 25 does not meet the cases, 
p.593, col. 1.) . 

An order of remand cannot be made under r, 2 3 
of O. XLI of the Code, unless the case has been 
disposed of without entering into the full merits 
by reason of a decision on law or fact Which has 
prevented the case being tried to the end. 


Íp. 593, col. 2.] 
-- Section 151 of the Code of Civil Procedure can 
never be invoked in'any case unless a Court has 
jurisdiction to entertain the case, It cannot be 
invoked to give a Court jurisdiction, if it does not 
“possess it otherwise. [p. 593, col. 2.] E 
Where no appeal lies, an appeal tothe High Court 
may be, treated as an application for revision 
[p. 593, col. 2; p. 594, col. 1.] 
Ramji Das v. v. Bhagwan Das, 43 Ind. Cas, 
180, not followed, 2 SPA 
Section 115 of the Civil Procedure Code is: 
intended merely to rule out revision of inter- 
locutory orders, An order of remand is not an 
interlocutory order. [p. 594, col-1.] 
Miscellaneous Appeals against au - order 
of the Third Additional District Judge, 
, Lucknow, dated the roth April 1922, setting 
aside a decree of the Munsif, -North 
Lucknow, dated the oth July 1921. 
` Mr, Nazir-ud-din, for the Appellant. 
Mr. H. K. Ghose, for the ‘Respondent. 
JUDGMENT.—These two miscellaneous 
appeals arise ‘from the following facts. 
The pleintiff-appellant: brought ‘two suits. 
for possession of certain plots of land and 
damages. Notice was duly served on.the 
‘defendant-respondent’ for his appearance 
“onthe 25th April 1921. The defendant 
“did not appear and the Munsif ordered 
"that both cases were to proceed ex. parte, 
Owing to the necessity, however, of a plan 
being ‘prepared no ex parte decree was 
‘given on that date and the -cases were 
adjourned to the 30th May and further 
adjourned on that date to the 28th of June, 
On thet date the defendant appeared and 
‘asked to be heard in answer to the suit 
under O. IX, r. 7. Evidence was taken 
as to. whether he had good cause for his 
previous non-appearance and his applica- 
- tion was rejected on the 4th July. On the 
gth July the Court decreed both suits 
ex ‘parte in favour of the plaintiff. Against 
these .decrees the defendant-respondent 
brought-an appeal before thethird Additional 
District Judge of Lucknow. He was of the 
‘opinion, that the defendant had absolutely 
failed to-assign good cause for his previous 
ion-appearance 'when--he applied -to the. 
Munsif under Q, JX,:r. 7, but be held, on 
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7 the authority of the ruling Bhagwati Prasad 


‘Tewari v. Muhammad Shibi (1), 
reported in .Volume 20 of the 
Allahabad Law Journal, page 270, that 


whenever a defendant applied to be heard 
in a suit the hearing of which had been 


adjourned ex parte his application was bound . 


to be allowéd irrespective of whether he 
showed good cause for his previous non- 
appearance or not, The Additional Judge. 
has expressed the opinion that the ruling 
ignored the provisions of O. IX, r. 7, but 
must nevertheless be followed. He was 
in error in his interpretation of the ruling. 
The facts in the ruling as feported in the 
Allahabad Law Journal are, as usual in 
that Journal, not fully set forth, but it is 
clear from the judgment of the Allahabad 
High Court that the Judges held in that 
case the defendant to have shown good 
cause. They say “his application to be 
heard ought to have been granted, ” This 
does not mean that it ought to have been 
granted merely because he made it, but 
implies that it ought to have been granted 
on the merits. Apparently,in that case the 
lower Court had rejected his application in 
ignorance of the fact that he had a right to 
make it underO. IX,:r. 7. Itis clear, 
therefore, that the decision appealed against 
was incorrect. ; . 
Another ground on which the remand 
“order is impugned is that the lower Appellate 
Court could not entertain any objection 
to the decree of the First Court on the mere 
ground that it was heard ex parie. There is, 
however, strong authority to the contrary. 
In the Full Bench case Sadhu Krishna 
Ayyar v. Kuppan Ayyangar (2) it was held, 
atter full discussion of the previous rulings 
of the Calcutta and other High Courts, 
that when a suit is decided ex parie and 
the Appellate Court to which an appeal from 
the decree is preferred has jurisdiction 
.to reverse the decree of the lower Court 
on the ground that such. Court was wrong 
in proceeding to decide the case ex parte 
and has- also power to remand the suit 
for rehearing. The only ground on which 
it appears to me that the contrary view 
could be based would. be on the principle 
that.a section dealing with a particular 
(1) 66 Ind. Cas. 892; 20- A, In J. 2705 (1922) 
A, i. R. (A) 110. - 
Aa 30M. p4 1M. 141.268; 16 M. Le J. 479 (F. BA, 
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case should override one deeling with a 
general case—generalibus specialia derogant. 
There is, however, no authority for the 
application of this maxim to.the inter- 
pretation of statutes unless the two sections 
are repugnant. The. general rule.is that, 
Where an Act adds a remedy in respect 
of anything it is to be construed as cumula- 
tive provided that there is nothing else 
in the Act to suggest the contrary. 

It has also been urged that the lower 
Appellate Court in any case had no right to 
remand the case as the only power of remand 
is one given under O. XLI, r. 23. There 
appears to be some euthority for holding . 
that a District Judge has no power of remand 
except under this provision of law or under 
section 151, Civil Procedure Code, by 
exercise of his inherent power. I refer 
to cases Gokul Prasad-Har Prasad v. 
Ram Kumar (3) and —Kulsoomunnissa 
v. Ram Prashad (4). These rulings, however, 
appear to have ignored certain provisions 
of the Code and not to have considered the 
Previous Full Bench case already mentioned 
by me. The two rulings relied upon were 
not by a Full Bench and one of the two 
Judges in each case was the same. Sec- 
tion 107 of the Code confers on every Appel- 
late Court a general power of remand subject 
to conditions and limitations imposed. It 
15 clear that section 100, sub-section (2), of 
the Code of Civil Procedure by allowing 
an appeal against an ex parte decree must, 
if interpreted as I have shown it ought to be 
Interpreted, to allow an appeal from such a 
decree merely on the ground that it has 
been passed ex parie, be deemed to show 
an intention on the part of the Legislature 
thet there should be am order of remand 
as no other procedure would meet the case. 
Again, section 105, sub-section (2), of the 
Code speaks of an order of remand from 
Which an appeal lies The Code must, 
therefore, have contemplated an order of 
remand from which an appeal does not lie. 
As an appeal lies from an order of remand 


‘under O. XLI, r. 23, the Code clearly con- 


templates an order of remand passed under 
(3) 64 Ind. Cas. 878; 19 A. L. j, 
176; (1922) A. I. R aan [pes 


4) 67 Ind. Cas. 7131 20 A. L. J. 3217 (1922 
A. L R (A) 2267 44 A. 492; 4U. P. E. R. As a 


“as 
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Some, other section. 
tion 105, in sub- -section(Z) allows any error, 
defect or irregularity’ in an order’ affecting 
the decision of a case to be set forth 
objection in ihe 
appeal, Now, it 


a "ground of” 
memorandum of 


obvious that there may be an ade. . 


defect or irregularity at the- very 
commencement of the trial by the Court 


‘of hearing’ which woüld' affect the whole - 


decision of the case and that it may be 
necessary in order to secure proper re-heajing 
of the case to remand it. The Code- of 


-Civil Procedure must, therefore, be held 


to permit a remand by an Appellate. Court 


"mot only in the particular case set forth 


in O.-XLI, r.'23 but also in all cases where 
there. has. been any error, defect or irreglar- 
ity which has vitiated the whole decision of 
the case, provided that procedure -under 


;, O. XLI, rr. 24 and 25 does not meet the case. 


` Counsel that in these appeals the appellant 


In the.present case, therefóre, I do not 


` hold that the order of remand by the lower 


Appellate Court was without jurisdiction, 
but I hold that it was wrong on its mer ts 
owing to a wrong view being taken by the 
lower Appellate Cowt.of the law. | 

It is urged, however, by the respondent's 


is not appealing from the judgment of the 


‘lower Appellate Court but only- against its 
‘order of remand and it is'maintained that 


"under, O. XLIII, r. 1 (m);-of the Code- no 
' appeal will lie against an “order of remand 


unless that order of remand be passed under 
O. XLI, r. 23; On the other -hand, it is 


` urged ‘by the appellant’s Counsel the order 


|| 


^ Gokul 


- 1,23.” 


„of remand of the lower Appellate Court 


should be regarded as an order passed under 
O. XLI, 1. 23: He has relied on the ruling 
Prasad-Hay Prasad . v. ‘Ram 
Kwmar (3), as wel as the other:ruling 
referred to above: reported as. Kul 
soomunnissa v. Ram -Prashad (4). in the 
former of these rulings it. is stated that the 


policy. of the Allahabad . High Court has 


always been to allow. as wide a meaning as 
is reasonably possible to O. XLI, 7. 23. 
In the second. ruling one’ of the Judges 


has gone so far as to state. that ‘in the case ' 


of an order of remand it must.be presumed, 
unless-the contrary is shown at the time 
when it is made; to be made under O. XLI, 
Now, the former ruling as‘reported 


ju the! Allahabad Law ae Oe not 
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Again, -the same gec- s 


dà 


give the facts of the case. They are, how- 
ever, known to me. The real facts of the 
case were that the Court of hearing had, 
after fixing issues, sent the whole case to be 
decided by à Commissioner appointed to 
examine accounts and not merely referred 
to the:Commissioner certain facts to’ be 
discovered from. the accounts. An order 
of remand in such a case can hardly be deem- 
ed to be an order of remand under O. XLI, 
1.23. -In my view, it is undesirable to give 
a wider meaning to the provisions of O. XLI, ` 
r. 23 than the language of the section will 
reasonably justify merely in order to get 
over real or imaginary difficulties in the Code. 
If the section is approached without bias ' 
its meaning: must be clear. An order of 
remand cannot be made under this rule 
unless the case has been disposed of without 
entering into the full merits by reason of a 
decision on law or fact which has prevented 
the case being tried to the end. 

There can, in my opinion, be no question 
that the order of remand impugned in the 
present. case was not-passéd by the lower 
Appellate Court under O. XLI, r. 23. It 
may be argued, however, that, under section 
151 of the Code, this Court has inliBtent 
power to allow the appeal against the Bider 
of remand notwithstanding that né-tight 
of appedl is given by the Code, if ‘this is 
necessary in the interests of justice or to 
prevent ‘abuse of the process of the Court; 
section 151 provides thet nothing in ‘the 
Code shall be deemed to limit or other- 
wise affect the inherent power of the Court 
to make such orders as way be necessary 
for, the ends of justice or to prevent abuse 
of the process of the Court. It is, there- 
fore, urged that section 105 (1) of the Code, 
read with O. XLIII, r. 1 (m), can be ignored 
by this Court under section 151. But 
section 151 of the Code can never be invoked 
in any case unless a Court hes jurisdiction 
to entertainthecese. Jt cannot be invoked 
to give th: Court jurisdiction, if it does not 
possess it otherwise. It would not appear 
necessary to cite any authority in support 
of this proposition. It is not, however, 
necess2ty to invoke section 151 es I am’ 
of the -opinion that, under section 115, 
Civil Procedure Code, this Court hes power 
to deal with the case in revision. There is 
abundant authority for holding that where 
no appeal lies an appeal to the High Court ` 
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may be treated as an application for re- - 


vision, It istrue that in Ramji Das v. 
Bhagwan Das (5) it was. held by two 
Judges of the Allahabad High Court that 
it cannet do so in a case like.this, 4s a Court 
is not entitled indirectly to allow an appeal 
which is not given by the Court by treating 
the matter as one in revision. But neither 
anything in the Code nor.any authority was 
cited in support of such a view and I am 
not prepared to follow it. It may he 
argued that section 115 only refers to a case 
which has been decided. and this will not 
include a suit the hearing of which has been 
.xemanded on appeal. But. section 175 
is intended merely to rule out revision 
of interlocutory orders, . An order ofremend 
is not an interlocurory order as it entirely 
disposes of the cese,so far cs the Court 
passes it, for the time being. The case cen 
only come: up again om a further appeal. 
It is true that the rulings of the Allahabad 
High Court reported as Gokul Prasad- 
Har Prasad v. Ram Kumar (3) . and 
Kulsoomunnissa v. Ram Prashad (4), which 
I have criticised above, ignore the use 
of section 115 in such a case but they do not 
appear to have considered the question 
of the applicability of that section. |, 

Consequently, holding that the order 


' of remand by the lower Appellate Court was . 


not justified, I set aside that order .of 
remánd in revision and'direct.the lower 


Appellate Court to hear the appeal-on its . 


merits. "That ‘appeal raises two points 
first, whether the Court of first hearing 


was justified in hearing the case 
ex parte, and, secondly, whether, if. 
so, there was evidence on the 


record to prove the plaintiff's claim. ‘The 
costs of this appeal will abide the result. 
W. C. A. Order set aside. 
(3) 43 Ind. Cas. 180. 3 . 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. f 
FURTHER CIVIL APPEAL No. 54 OF 1922. 
April 20, 1923. 
. Present :—Mr. Pipon, J. C. 
HABIB GUL—DEFENDANT-—APPELLANT 
i versus 
SHAHDAD KHAN AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), 5. 12 (a), 
as amended by N-W. F. P. Regulation (i I of 1906) 
—'' By right of blood relationship,” ‘in order of suc- 
cession," meaning of—JPersons entitled to pre-empt 
— Admissions— Admission of Counsel on point of 
law, whether binding on party. . 

The law of pre-emption obtaining in the Noxth- 
West Frontier Province is one which deprives 
„a person claiming to succeed by Will or other form 
of artificially regulated . succession from putting 
forward pre-emption rights under section 12 (a) 


“of the Punjab Pre-emption Act as amended 


by the North-West Frontier Province Regulation, 
II of 1906, but it includes all cases where the pre- 
emptor would be entitled to succeed to the prop- 
sold by tight of blood relationship, 
whether such relationship is with the vendor 
himself, or with the natural heirs of the vendor. 
[p. 598, cols. 1 & 2.] 

Clause (a) of section 12 of the Punjab Pre-emp- 
‘tion Act assumes ky its concluding words. 
“in order of succession", that any person who 
would be entitled ultimately to inherit, however 
remote such inhetitance might be, and however 
many preferential heirs might be in existence, 
has a right of pre-emption under the clause. 

[p. 598, col. 1.) | ' 
. A Counsel cannot bind his client by an admission 
made purely on a point of law. (p. 596, col. 1.] 


Further appeal irom tne judgment 
and decree passed by the Divisional - 
Judge, Peshawar, datea the 25th 


March 1922, whereby a decree passed 
Mardan, datea the 


I5th December 1921 was reversed. 
Mr. Saaduddin Khan, K. S., tor the Ap- 


. pellant. 


Mr, Diwan Chand, R. S., for the Respon- 
dents. 
JUDGMENT.—'The facts of this case ate 


' these. The plaintiff Shahdad Khan suea 
: to pre-empt au area of 196 kanals 2 marlas 
. Situated in the village of Kurogh in the 
. Mardan. Tahsil which had been sold on the 
. 4£hof January 1920 by Shamshad Khan and 
- his wife, Musammai Shamso Jan, to Habib- 


':gul. Shamshad Khan was described as 


. the- owner of 1 kanal 2 marlas and Mus- 


ammat Shamso Jan as the ownér ot Ig- 


. kanals 15 marlas which rormed the subject 
. of. the sale. The title of Musammat Shamso 


M 


. he was not represented by Counsel. 
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Jan had Deen acquired by gut irom ker, 
husband Shamshaa Khan, The suit was 
instituted’ on the 4th of January 1921., 
On the 27th of January 1921 the vendee 
Habibgulexecuteda sale-deed re-transfer- 
riag the land to Firdaus Khan, the,son of. 
the vendors, Shamshad Khan and Musam- 
mat Shamso ‘Jan. Shahdad Khan claimed to - 


pre-empt under section 12 (a) of Act. 


II of 1905 as being a person who, ^ 
but for : the sale, would be entitled 
to inherit the property. The suit 
was resisted on the grouna that the re-sale 
to Firdaus Khan extinguished the right 
of the plaintif to pre-empt, Firdaus Khan 
bzing a pré-emptor with a superoir right. 
Tne Trial Court accepted this plea and ais- 
missea the süit. On appeal by the plaintiff 
the Du.visional Judge held that the sale 


to Firdaus Khan had been made subsequent: 
' to the institution of the suit, 


that it .was 
not a genuine sale for real consideration, 
und that possession of the- subject-matter 
had not bein delivered, and that, therefore, 
it could not advetsely affect the rights . 
of the plaintiff to pre-empt. He accord- 
ingly decteed the suit. 
resisted principally by Firdaus Khan 
alleging that hissale extinguished the plaixt- 
iff s tight to pre-empt, and he was Tepresent- 
ed by Counsel The fitst vendee, Habibgul, 
however, also made an appearance, though 
During 
the heating of the appeal a further plea 
was set up by Firdaus Khan which had 
not been taken in the Trial Court, v22., that, 
'asregards the bulk of the land in suit, the 
pláiatiff was not a person who but. for the 


sale would have been entitled to inherit 
.within the meaning of section 12 (a) of Act: 


Il of 1905 (as amended for the North-West 
Frontier Province), the principal vendor 
being Musammat Shamso Jan with whom 
the plaintiff was not connected by blood 
relationship: The plaintiff, before the 
Divisional Judge, tesisted this plea partly 
on the ground that Musammat Shamso Jan 
had only acquired her title as owner by, 
a putely benami transaction and that her 
husband Shamshad was the. teal vendor. 
The Divisional Judge overruled this con- 
tention oa the ground that there wasnothing : 


on the record “to establish the ` allegation" 


that the gift by Shamshad to Musammai 
Shamso Jan was benam. He found, wey 
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ever, that Shamshad was, nevertheless, a 
‚person entitled to inherit irom Musamanat 
- Shamso Jan as hernext heir would be Firdaus 
Khan, and that plaintiff would succeed by 
blood relationship to Fitdaus iu the event 
of his decease. He remarked “ constryc- 
tively, thefefore, the plaintifi.is entitled 

‘to succeed to Musammai Shamso Jan ` 
by tight of. blood telationship through the 
woman’s son.” A further appeal has been 
lodged in this Court by the original vendee, 
Habibgul, and the sole contention set up ` 


`. by him: on this appeal is that the plaintitf 


has no right to pre-empt the sale by Musam- 
mat Shamso Jan, as he is not an heir to 
Mussasninat Shamso Jaa by blood relation- 
ship within. the meaning of section 12 (a) 
of Act II of 1905 as aniended for the North- 
West Frontier Province. 
The present appealis resisted by the plain-. 
tiff-respondent mainly on three gtounds:— 
‘x, That the contention now raised by 
the appellant isnot one which was ever set 
up in the Trial Court, and that it cannot 
be set up atthe present stage of the pro- 
ceedings. | 
2. That the gift by Stiamshied: Khan to 
Musammat Shamso Jan was a betami. ttan- 
saction, and that the plaintiff-respondent 
is entitled to allege, and to prove this on 
the present appeal in view of the fact that 
he was given no opportunity of doing so: 
in the First Court when the vendee did 
not make the ownership of Musammai . 
Shamso Jan a ground for attacking his ' 
rights of pre-emption. f 
3. That in any case the finding of the 
Divisional Judge is correct that the plaintiff ` 
is a pefson who woula ultimately inherit 
from Musammat Shamso Jan but for the’ 
sale aad m the event or her decease. 
Asregards the firstof these three- points, 
itiscontended by.the learned Counsel for 
the appellant that the suit was resisted 
from the outset on the ground that the plain- 
tiff had no right to pre-empt on the ground 
of being a collateral. Itis.admitted that 
this plea was not specifically raised by the 
vendee, Habibgul, ia his written statement, 
butitis urged that this ground was actually 
taken by Shamshad Khan aud Musammat 
‘Shaniso Jan, and-that tbe vendee, as a 
defendant, was entitled to use a plea set 
up by his co-defendants. I dao not regard 
this argument, very seriously, as the plea 


s 
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. setupby Shamshad and Mvsammat Shamso 
. Jun did not really relate to this question 
at all. It is true that they stated in ‘their 
pleas that the plaintiff was not their colla- 
teral, but this amounted to nothing more 
ethan a demand that plaintiff should piove 
his relationship, and it is perfectly cleat 
that what they contested was his relation- 
ship with Shamshad.' They cannot be con- 

- sidered as having,in any way,implied that, 
if the plaintiff succeeded in proving that 
he was a collateral: of Shamshad, he wes 
nevertheless not entitled to-pre-empt be- 

- cause he was not a collateral by blood Te- 
lationship with Shamshad’s wife. I cen 
only regard the contention now set up 
by the appellant as one which was never 
taken in the ‘Trial Court, It has, further, 
been noticed by-the Divisional Judge, end 
this point is emphasized by the learned 
Counsel for the respondent, that the present 
appsllant's Counsel ia the Trial Court ad- 

. mitted in his written arguments that, unless 
he validity ot the te-sale to Firdaus could 
be.establishéd, the suit for pre-emption 
must succeed. Iam not prepared, however, 

“to tule that this point cannot be taken asa 

' ground fot further appeal There would 
pe nolegàt barto such a point of law being 
raised either ou first ot on second appeal, 
especially when itis one which goes to the 
whole root on the plaiatij's right to sue. 
Again, there is àmpl. autaority fol the view 
thet a Counsel cannot bind his chent by 
eu admission made purely on a point or 
law. 1 consider, therefore, thet I have 
to deal with the coatention vow: set-up 
on its metits. 

. There is some force in the objection made 
on behalf of the plaintiffrespondent that 
he was never called upon in the First Court 
to meet aground of attack based upon 
the absence of blood relationship between 
the plaintiff and Musammat Shamso Jan 
and that, therefore, he was precluded from 
raising the plea, which he otherwise would 
haveraised, that Musammat Shemso Jan 
‘was a benami donee and that Shamshed 
mast be regarded as the sole vendor. This 

. question, however, does not seem to me 

. very material to the . decision of the case. 
In.the first place, it would be difficult, if 

not impossible, for the plaintiff -to prove 

thet the.transaction wes benami. The 
plaint itself fully admits the ownership 


> 


‘the Explanation to section 15 of 


. Explanation 
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of Musammat Shamso Jan, and recites 
in detail the extent of her ownership as 
compared with that of her husband, -and | 
alludes to her as one of the actual vendors. 
Apart from this, the case really turns upon 
the far more important question of the intet- , 
pretation of section 12 (2) of Act II of 1905 
and its applicability to the present facts 
and, as I shall show below, I consider that 
the appeal must, in any case, fail upon this 
point alone. 

I now turn to the really imprortant point 
for decision in this case, the question as 
to whether, when a woman has acquired 
a title in land by gift from her husband 
and has sold her tight to an outsider, à 
collateral of her husband can pre-empt 
on the ground that he is a person who would 
be entitled to inherit the property but 
for the sale, by right of blood relationship. 
The learned Counsel for the appellant argues 
that the wording of section 12 (a), as amend- 
ed for the North-West Frontier Province 
by Regulation II of 1906, is perfectly clear, 
and he would interpret it as meaning that 
the only person who can claim to 
pre-empt under this clause is one who woul 
inheirt the property by right of his blood 
relationship with the vendor, He contends 
indeed that the addition of the words 
' by right of blood relationship", by Regu- 
lation II of 1906 was made with the specific 
purpose of excluding a pre-emption claim, 
such as that now in question, and of leaving 
no doubt that the pre-emptor in the case 
of land owned by a female must be col- 
laterals of the female herself and not of 
her husband. He ‘further, supports his 
argument by a consideration of Explanation 
(2) to section 12 of Act Il of 1905 and of 
Act I 
of 1913 which, in the Punjab, has re-placed 
section 12 of Act IL of 1905. He chal- 
lenges the admissibility of the Divisional 
Judge's ruling that plaintiff is ‘‘constructive- 
iy” entitled to succeed to Musammat 
Shamso Jan by right of blood relationship. 
To consider first the bearing of Explanation 
(2) to section 12 uponthe present case, it is 
argued by the learned Counsel for the res- 
pondent that the word “ succeeded” in that 
covers also the acquisition 
of title by gift. The Explanation runs that 
‘in the éase of sale by a female of property 
to which she bas succeeded through her 
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husband, son, brother or father, the word 
agnates' in this section shall mean the 
agnates of the person through whom she 
has so succeeded." ‘The commentary upon, 
this Explanation in Shadi Lel's Pre-emption 
Act states that” the explanation applies 
only if the female has got the property by 
inheritance and has no applicetion to the 
case of a female  gettiig the property 
in any other way." Yam somewhat doubt- 
ful of the correctness of this portion of the 
Commentary in view of the remarks mede 
in Ellis’s Commentery on Act I of 1013, 
By the latter Act Explanation (2) to section 
I2 of Act II of 10905 was amended end now 
runs as follows: “In the cese of sate by 2 
female of lend or property to which she 
has succeeded on @ life-tenure through 
her husband, son, brother, or fether, the 
word ‘agnates’ in this section shall mean 
the agnates -of the person through whom 
She hes so succeeded." Mr. Ellis rte- 
marks thet where 2 female hes obteined 
a full estete from her husbend or son, the 
persons entitled to preempt ere not their 
agentes, as was the case under the Act of 
1905, but those of her father and brother 
who are her own egnetes as well if on her 
death they would be entitled to succeed. 
In alluding to & women  obteining a full 
estate from her husbend or son, the learned 
Commentator would eppeer to be referring 
to the case where she acquired the full 
estate by gift orselees wellesby inheritance, 
and his view appears to be that, under Act 
Il of 1905, it would, in ell cases where she 
had obtained an estate of any kind, be the 
egnates of her husband, son, brother or 
father who would have been entitled 
to pre-empt and not her own agnates. It 
appears to me, however, that it is not abso- 
lutely material to the decision of the present 
case which of these two conflicting views 
is correct. It think it has been overlooked 
that the explanations in both cases refer to 
pre-emptive rights under cleuse (b) of sec- 
tion 12 end clatse (b) of section 15, end not 
to the rights derived from cleuse (a). Cleuse 
(a) does not contain the word '"'agnates" 
et ell. I consider thet it is necessery 
to interpret clause (a) quite independently 
of the explanetions end to construe it 
strictly both by its own wording end by 
the intention of the Legisleture in using 
the words which are actually used. The 
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contention of the appellant that the object 
of Regulation II of 1906 in adding the 
words “by right of blood relationship” 
was to exclude pre-emption suits such as 
that with which we are now deeling, i$ 
certainly anincorrectone. I have examined 
the correspondence which led to the intro- 
duction of this amendment. I find that 
the sole ground on which this amendment 
was introduced was to avoid the possi- 
bilit yof Courts heving, in pre-emption suits, 
to adjudicate upon the validity of Wills. 
It wes thought that if section 12 (a) of Act 
II of 1905 were introduced into the North- 
West Frontier Province without cmend- 
ment, there might be innumerable cases 
in which persons would set up the cleim 
that they were entitled under a Will to in- 
herit the property and would bese suits 
for pre-emption upon contested Wills: As 
against this the leerüed Counsel for the 
appellant points out thet a person to whom 
a bequest hes been mede under e Will, 
cannot claim, during the testator’s lifetime, 
to te a person entitled to inherit. This 


view mey be perfectly correct, tut tke, 


fact remains thet it wes the possibility 
of persons setting up titles under e Will 
end that possibility elone which led to the 
introduction of Reguletion II of r9o6 end 
the addition of the words “by right of 
blood relationship.” Now, the argument 
of the learned Counsel for the appellant 
appears to me to contein one unwarranted 
assumption. It proceeds on the suppo- 
sition that we must read the section as if 
it contained the words “by right of blood 
relationship to the vendor." The words 
"to the vendor" do not appear in the 
section end their omission appears to me 
to be vital. It must be remembered, es T 
have already pointed out, that we are dee]. 
ing with section 12 (a) alone and not with 
any question of the interpretation of the 
word “agnates’” es used in section 12 (b), 
Whet we have to consider is (X) whether 
the pre-emptor would be entitled to inherit 
et ell, end (2) whether his title to inherit 
would be derived from blood reletionship 
end not from any extraneous catse, such 
es a legacy or other form of artificially ac. 
quired right. A-collateral of the husband 
of MusammatStamso Jan would certainly 
te entitled | 


ultimately to inherit. The, 
section says nothing about immediate jys, 
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‘heritance. On the contrary, it assumies by 
- the concluding words “in order of succession,” 
that any person who would be entitled 
| ultimately to inheitt , however remote 
such inheritance .might be and however 
many preferential heirs might bein existence, 
has a right of pre-emption under this clause. 
It is clear that the immediate heir of Mu- 
sammat Shamso Jan is her son, Firdaus 
Khan, and it is also clear that Shahdad 
' Khan is an ultimate heir of Firdaus Khan. 
The only question, therefore, is whether 
Shahdad Khan fulfils the second condition, 
viz., that heis entitled to inherit the property 
by right of blood relationship. I fail to 
see how it can be argued that his title to 
succeed rests upon anything except blood 
.relationship. Firdaus Khan would succeed 
to Musammat Shamso Jan solely by right 
of blóod relationship to her. Shahdad 
..Khan.would succeed again to Firdaus Khan 


solely by right of his blood relationship . 


to him. In other words, it is blood relation- 
ship end that. consideration alone which 
governs the right of Shahdad Khan to suc- 
ceed ultimately to the estate. It seemsto me 
„unnecessary to consider the position which 


would arise if Firdaus Khan were not in . 


existence, or if he predeceased Musammat 
Shamso Jan. I see no reason to deal with 
a hypothetical case, but it may be rem orked 
that there is a consensus of authority for 
the view that if Musammat Sheamso Jan 
died without direct heirs, the estate would 
revert to the collaterals of her husband 
and not those of herself. However this 
may be, as the parties stand at present, 
Shahded is clearly an heir entitled ulti- 
mately to succeed and en heir who derives 
his title from blood relationship. I have 
already said that I can see nothing in the 
wording of the section to warrant the 
assumption that we must add the words 
. “to the vendor” after the words “ by right 
‘of blood relationship." Ifthe Legislature 
had intended to add those words, it would 
have edded them. To make the position 
clear, I consider that the lew obtaining 
’ in the North-West Frontier Province is 
one which deprives a- person claiming to 
succeed by Will or other form of artificially 
< regulated ‘succession from putting forward 
pre-emption rights under section 
of Act IL of 1905, but thet it includes ell 
cases where the pre-emptor ‘would be entitled 
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tosucceed to the property by right of blood 
relationship, whether such relationship is 
with the vendor herself or with the natural 
heirs of the vendor. 

On the above view, I maintain the finding 
of the Divisonal judge that the plaintiff 
in the present case has a right of pre-emp- 
tion and is entitled to a decree. I, therefore, 
dismiss this appeal: with costs. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 
OF 1022. 

May 31, 1923. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Kulwant Sahay. 
JAGANNATH SAO AND OTHERS— 

APPELLANTS ' 
versus 
DEBI PRASAD DHANDHANIA AND 


OTHERS— RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. X X I, 
v. 30—JDecree directing sale of property on fallure 
5. payment— Attachment, whether necessary before 
sale. : 

The procedure laid down in O. XXI, r. 30 of 
the Civil Procedure, Code is only applicable iu the 
case of a decree for the payment of money, thai 
is to say, where there is no decree which affects 
amy specific immoveable property. In such a 
case before any specific immoveable property 
helonging to the judgment-debtor can be the sub- 
ject of sale in satisfaction of the decree, it is necese 
sary that the property should first be attached. 
[p. 599, col. 2.] 

Where, however, a decree itself gives effect to 
a charge on specific immoveable property and 
directs the property to be sold in the event of the 
decretal amount not being paid, the decree is in 
fact something more than a decree for the pay- 
ment of money and it is altogether unnecessary 
that the procedure laid down in O. XXI, r. 30, 
of the Civil Procedure Code should be carried 
out before the property is sold. [p. 599, col. 2.] 
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Appeal from an order ofthe Subordinate 
Judge, Bhagalpur, dated the ^th April 
1922. 

Mr: Narendra Nath Sen, for the Appel- 
lants, 
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` Messrs. Rai Guru Saran Prasad ond: Jadu- 
bans Sahai, for the Respondents: 
s. .. JUDGMENT.  : 

Miller, C. J.—'This' is; an. appeal’ on 
behalf. of the judgment-debtors from 
. an order of the Subordinate Judge passed 
in execution dismissing the objection of 
the judgment debtors and ordering execu- 
tion to proceed. f - 
It: appears that the decree-hold:rs 
' obtained against the judgment-debtors 
a decrece for the sum of Rs. 29,925. That 
decree which was passed on the 14th June 
19 I9 was the result of a compromise between 
the parties tothe suit. ‘The suit was decreed 
in terms of the compromise. It provided 
that a decree should be passed in favour 
of the plaintiff for the sum of Rs. 25,925 
and that the defendants should pay that sum 
together with intérest and costs by certain 
instalments which were set out at the end 
of the decree. If the defendants should 
fail to pay the whole or portion of any of the 
instalments then the plaintiff should have 
the right to realise the entire decretal 
amount of principal and costs together with 
interést at 8 annas per cent., pet, month 
until realization. Certain properties were 
also given as security for the due fulfilment 
of the terms of the decree, and by clause 
(c) of the decree it wes provided that should 
these defendants fail to pay the decretal 
amount payable by instalments, the plain- 
tiffs’ shall have the right to take out execu- 
tion of the decree, to get the charged prop- 
erty’ sold by auction, ard realise the 
decretal amount principal with interest 
and costs to which these defendants 
shall have no objection. Those are the 
principal terms of the compromise as 
_ embodied in the decree, Now default 
was madé in the payment of the instal- 
ments and thereupon the decree-holders 
:appelied for execution of the decree on the 
2Ist September 1921 claiming the balance 
still'due, one instalment only heving been 
paid, enda salé of the property charged by 
the terms of'the decree as security for the 
fulfilment of those terms. The judgment- 
debtors filed an objection’ to execution and 
contended that the ‘properties charged 
under the decree could not be sold in exe- 
cution unless they were first attached as 
provided in O. XXI, r. 3o. Thet rule 
provides that “Every decree for the payment: 
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of money, including a decree for the pay- 
rent of money as the alternative to some 
other relief, may be executed by the de- 
tention in the civil prison of the judgment- 
debtor or by the attachment and sale of 
his property or by both.” The learned Sub- 
ordinate Judge who heard the objection 
came to the conclusion that there was no 
necessisty in the presentcase, having regard 
to the terms of the decree which provided 
specifically for the sale of these properties 
in the event of default in payment of the 
instalments to attach the properties before 
sale but that the decree would be executed. 
by a'sale of the properties as'provided there- 
in. From that decision this appeal has 
been preferred. 

It seems to me that in a case of this sort 
where the decree gives effect to a charge 
on the property and orders the property . 
to be sold in the event of the instalments 
not being paid, it is altogether unnecessary 
that the procedure mentioned in O. XXI, 
T. 30, should be carried out. "That pro- 
cedure is only applicable in the case of a 
decree for the payment of money, that is to 
say, cases in which there is no decree which 
affects. any specific immoveable property. 
In such cases, before any specific immoveable 
property belongirig to the judgment-debtor 
can be the subject of sale in satisfaction oi 
the decree, it is necessary that the property 
should first be attached. In the present 
case, however, the decree itself provides for 
the sale of this very property in the event 
of the instalments not, being paid and the 
decree is in fact something more than a 
decree .for the payment of money. It 
is not only a decree directing the payment 
of money but it is a decree directing that 
in the event on non-payment certain prop- 
erty belonging to the judgment-debtor 


shall be sold. The form of the decree is 


very similar to that in a mortgage-decree. 
It is clear that in mortgage-decrees it is 
not necessary to ettach the property and the 
reason for that is that the form of the decree 
in a mortgage-suit itself directs that the 
property shall be sold. So here the form 
of this d:cree which created a charge upon 
the property directed that the property 
in question should b? sold in a e:rtain event 
which has happened. In my opinion O. XXI, 
r. 30, has no application to a suit like —— 
the.present, and the decision of the learned : 
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Subordinate Judge was right. 
The appeel is dismissed with costs. 
Kulwant Sahay, J.—1 agree. 
ZK Appeal dismissed, 


LAHORE HIGH COURT. 
MiSCELLANEOUS First Civi, Appear, No. 
:188 OF 1923. 

Mey 16, 1923. 
Present’—Mr. Justice Moti Sagar. 
DHUMI AND oTHERS—PLAINTIFFS— 

APPELLANTS 
, versus ' 
Nawab MUHAMMAD . SAJJAD ALI 
KHAN AND' OTBERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code ( Act V of x9o8), O. XL, 
v. 1—Declaratory suit— Receiver, appointment of— 
Agricultural land— Appointment of Receiver to 
collect vent — Jurisdiction of Civil Court. 

The question that a Court has to consider 
in dealing with an application for the appoint- 
ment of a Receiver is whether, in the circumstances 
of the case, the appointment of a Receiverisjust 
and convenient, the object merely being to 
preserve the property. [p. 601, col. x.] 

A Court is not debarred from appointing a Re- 
ceiver of property forming the subject-matter 
of a declaratory suit in which possession of the 
property is not to be awarded to one party or the 
other. ' [p. 601, col, 1.] 


Dan Prasad v. Gopi Kishen, 22 Ind. Cas. 59; 36: 


A.19; YY A.U.J.973, Amarnath v. Tehal Kaur, 
67 Ind. Cas. 383; 4 U. P. L. R. (L) 73; (1922) 
A. I. R. (L) 444, relied on. 

A Civil Court has jurisdiction to appoint a 
Receivertocollect the rents of agricultural land. 
[p. 60r, col. 2.] s 

Raghbir Singh- Jaswant Singh v. Narinjan Singh, 
72 Ind. Cas. §69;(1923) A. I. R. (L) 48, distinguished. 

Misczlancous fist appeal front an order 
of the Subordinate Judge, First Class, Delhi, 
dated the 4th January 1923, appointing the 
Collector of Delhi an ad interim . Receiver 
for the collection of the rents of the prop- 
crty ia suit. 

Dakbshi Tek Chand, for the Appellants, 

Mr. Shamair Chand, for the Respondents, 

JUDGMENT.—This is an appeal from 
an order passed by Bhagat Jagannath, 
M. A.. Subordinate Judge of Delhi, on 
the 4th of January 1923, holding 
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that the Collector of Delhi be appointed 
an ad interim Receiver for the’ collection 
of rents of the property which is the sub- 
ject-matter of controversy between ‘the 
parties in this cese. "The suit out of which 
this appeal hes erisen was instituted by 199 
persons, all residents of village Khor Pun- 
jab in the Delhi Province, and wes one for 
2 declaration thet they and defendats Nos. 
I5, 18 and 19 were owners in possession 
of the land in the villege and that defendants 
Nos. 1 to 4 had no rights therein. It appears 
that in the Mutiny of 1857 the whole of this 
village was confiscated by Government on 
account of the rebelious conduct of the 
then proprietors end subsequently released 
in favour of one Nawab Ahmed Ali Khan 
Mendel of Karnal, encestor of defendants 


` Nos. r to 4, es its sole proprietor. Since 


then the pleintiffs have continued to te 
recorded in the Revenue paper as tenants- 
et-will end the predecessors-in-title of de- 
fendents Nos. '1 to 4 £s proprietors. Rent 
wes fixed et Rs. 14,000 per annum end it is 

alleged that it regularly used to be reelised - 
from the plaintiffs till atout three yeers 

of the suit. The 

Cefendents have put in 2 large number of 

documents showing that during the lest - 
66 yecrs they have brought severel suits 
for rent and eiectment and that they have 
always keen decreed. No objection has 
ever been taken by the plaintiffs to the 
proprietéry rights of the defendants, and it 
hes alweys teen taken for granted that 
they heve been kolding the lend merely 
es tenants under the deferdznis-proprie- 
tors. After the institution of this svit 
the defendants-proprietors made cn cpplica- 
tion to the Court below that es there was 
no liklihood of the cese teing decided et 
an early dete ond thet 2s tbe rents were 
runring into arrears, it wes not only just cnd 
convenient but necessary thet a Receiver 
should be appointed for their collection 
so thet in th. event of the defendants 
ultimetely succecding in the case they may 
not be put to sny unnecessary loss on 
account of the action of the pleintiffs. It was 
pointed outth-t a sum of about Rs. 36,000 
was elrecedy due and that if the cese 
dregged on for enother three years, which 
in all prokekility it would, a further sum 
of about Rs. 40,000 would become due 
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which - would te impossible to realise 
from the pleintiffs who were not possessed 
of any independent property of their own. 
The learned Subordinete Judge gave effect 
to this prayer and appointed the Collector 
of Delhi en ad interim Receiver to 1eelise 


rents end to deposit them in the Govern- 


ment Trecsury pending the order of 2 compe- 
tent Court es to payment thereof. Against 
this order the pleintiffs have preferred an 
appeal to this Court through Bekhshi Tek 
Chand, end I have heard Mr. Shamair 
Chand on behelf of the respondents. ; 
Three contentions heve been xeised by 
Bakhshi Tek Chand in this cpreel, firstly, 


it is contended thet es the suit: brought by. 


his clients wes one for a mere declaretion, 
the Court should not have appointed e 
Receiver of the property, the possession of 
which could not te cwerded to one perty 
or the other by the Court in which the suit 
wes pending. It should, however, te 
remembered that by appointing a Receiver 
the Court did not intend to determine any 
legel rights in the property but merely in- 
tended to preserve the rents of the property 
in custodia legis until’ the legal title thereto 
could ke established by one party or the 
other. No authority hes teen cited in support 
of the proposition that the powers of a Court 
to appoint a Receiver aré:-limted to suits 
of a possessory neture only, end having 
regard to the fact thet the object of the 
appointment of e Receiver is to protect the 
property «nd to mintcin its status qua 
. ante. I do not think thet there is eny force 
in the objection that the appointment is 
invalid merely kecause the suit in which the 
appointment wes made wes one for? mere 
declaration. Inthe cese of ‘Dan Prasad 
v. Gopi Kisken (1) it wes leid down that 
& Court hod e right to appoint e Receiver 
where it eptecred to it to te just end con- 
venient to do so, end that the Court could 
make such an order suo motu. The seme rule 
was laid down in a recent cese decided by 
2 Bench of this Court, amarncthv. Tehal 
Kaur (2)where it wes held thet a Court wes 
not debarred from eppointing e Receiver of 
property forming the subject m-^tter of a 
, declaratory . suit, in which possession of 

the property wes not to te awarded to one 


3 eo i» 36 Apr (192 ) 
2) 67 Ind. Cas, 383; 4 U. P. I. Re (L) 731 (1922 
A: I, R (L) 444 l 
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party or the other, and that the object of 
the appontment of à Receiver wes to preserve 
the property in its actuel condition pend- 
ing the dispesal of the suit between the 
parties. I do not see eny force in this con- 
tention and I consequently overrule it. ° 
Next, it is contended thet the institution 
of the suit should not te allowed to result 
in improving the position of the defendants. 
It is Pointed out thet if the suit hed not 
been instituted the defendents would have 
had to bring suits against the plaintiffs 
for the recovery of the rents due. and to 
execute the decrees for the realisation 
of their decretal amounts, and it is urged 
with some show of reason thet they should 
not te relieved from the necessity of insti- 
tuting suits end of proving their cleims : 
merely tecause the plaintiffs have insti- 
tuted a suit against them for the determine- 
tion of their legal rights in.the property. 
The argument is pleusible enough, but it 
entirely lcses sight of the fact that by the 
Institution of this suit the position of the 
defendants, instecd of being in eny way 
bettered es cortended by the pleintifis, hes 
teen made much worse. If they were now 
to bring suits for the recovery of the rents 
due they would be met with an objection 
that their rights in the property itself, 
of which the rent was teing claimed, had 
not yet been adjudicated upon and thet they 
were consequently not entitled to have 
their cleims decreed. ‘he suits would in 
all probetility te stayed and by the time 
that the main suit instituted by the plaintiffs 
against the defendants wes decided, 2 lerge 
amount of rent would become overdue 
which it would te very difficult to recover. 
Bytheeppointment of 2 Receiver the Court 
has tried to evoid ell these difficulties end 
hes, in my opinion, exercised its discretion 
in & most sound and judiciel menner. 
Lastly, it is contended thet a Civil Court 
hes no jurisdiction to appoint 2 Receiver over 
agriculture! lends, the control of which 
tests entirely in the hends of a Revenve 
Court. I do not see eny force in this ob- 
jection. If this objection wereto prevail, 
the result would be that a Civil Court 
would te debarred from exercising all 


.jurisdiction in the matter of appointment 


ofa Receiver even in cases where the corpus, 
of the property in dispute consists of house 
property and agricultucal lands. The 
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‘question that the Courts have to consider 
in dealing with applications under  O. 
XL, r. I, is whether, in the circumstances 


of the case, the appointment of a Receiver 


is just and convenient, the object merely 


being to preserve the property, and it is: 


nowhere provided: that where both house 
and agricultural properties are in dispute, 
a Receiver with regard to the house property 
should be appointed by a Civil Court and 
‘with regard. to the agricultural property 
by a Revenue Court. Moreover, it should 
be observed that in the present case a Re- 
ceiver has not been-appointed to take pos- 
session of the agricultural-lands or to manage 
them but merely for the purpose of the 
collection of rents relating to that property. 
The case of Raghbir Singh-Jaswant.Singh v. 
Narinjan Singh (3). citedby Bakhshi Tek 
Chand in support of- his contention, is not 
exactly in point. Inthat case the lower Court 
appointed a. Receiver in respect of the 
whole of the property in dispute without 
any sufficient grounds being disclosed for 
the appointment of a Receiver. It was held: 
by the High Court that the Court should 
not appoint a Receiver except upon proof 
by the plaintiff that prima facie he has a very 
excellent chance of succeeding and that 
the property in possession of the defendant 
was in-danger of being wasted and destroyed: 
"Ihe defendant in that.case was in possession 
as a manager of a joint Hindu family and 
the Court very rightly held that a manager 
should not be ousted' from possession unless 
a very'strong case forhis ouster was made 
out. Incidentally, the question of the 
Court’s jurisdiction’ over the apportion- 
ment of the ptoduce of agricultural 
lands also came up and it wes observed 
by the learned. Judge in the course of his 


judgment that. in cases where the Court: 


has no jurisdiction over. the ‘apportionment 
of the -produce, the appointment of a 
Receiver for the agricultural lands was still 
less. justifiable than that regarding the 
other property. I do not think that the 
facts of the two cases are in any way 
similar and I overrule the objection, 
Further, it should’ be. observed that the 
lower Cotirt, in the exercise of. its discre- 


(3) 72 Ind, Cas. 569; (1923) A-T, R. (b) 48, 
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tion after considering all the facts and 
evidence, has come to a conclusion that 
the appointment of a Receiver with regard 
to the collection of rents in this. case was 
necessary. It is now for the appellants to 
show that the Court exercised its discre- 
„tion improperly. It has been repeatedly 
held that a Court of Apreal will not, except 
in an extreme case, disturb an order.as to 
the appointment of a Receiver by a Court 
below’ vide Jibanessa Khatun v. Majid- 
unnessa Khatun (4), Raga Ram v, Sheorani 
Kuer (5), Saut Ram. v. Ram Chana (6), 
Kadir Bakhsh v, Ghulam Mohammad (7), 
Bai Parvati v. Mansukh Jetha (8) and 
Amarnath v. Tehal Kaur (2. ln my 
opinion this wes pre-eminently: a fit case 
in which a, Receiver ought. to have 
been appointed and no, sufficient ground 
has, been made out to interfere-with the 
discretion which has been  excercised by 
the Court below. _ l 
I dismiss the appeal with costs. . 
Z.K. & N.H. Appeal dismissed. 


. | 398517 C. W. N. 581, 

(5) 7 Ind. Cas. 344." . . 

(0) 6 Ind. Cas. 659/:53'P. W. R. 1910; 36 P. R. 
1910; 72. P. L. R. 1910, : 

(7) 55 Ind. Cas. 50; 2 U. P. L. R..(L.) 56730 P. 

. R. 1920. 

(8) 59 Ind. Cas. 
B. 972. 


(4) 18 Ind. Cas, 
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ALLAHABAD HIGH COURT. 
EXECUTION SECOND CIVIL APPEAL No. 15% 


OF 1922. 
April 5, 1923. 

Present -—Mr.. Justice Daniels, 
Sheikh CHHUTTAN AND ANOTHER— 
OBJECTORS—À PPELLANTS 

VETSUS F . 
JWALA PRASAD—DECREE-HOLDER— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908), s. I44— 
Property attached in execution-—Suit by third party 
regarding title to property—Property handed to 
Receiver in second suit—Second suit, dismissal of 
— Application under s. 144 by decree-holdev:inifirst 


. Swit; whether maintainable. 


\ 
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If a decree-holder in execution of his decree 
attaches certain property, but on a third party 
bringing a suit to establish his title to that prop- 
' erty, the property is placed in charge of.a Receiver 
in proceedings in the second suit; it is not compe- 
tent to the decree-holder. in the first suit, on 
failure of the second suit, to claim the recovery 
of the property from the Receiver, by an application 
under section 144, Civil Procedure Code, in the 
execution proceedings iu the first suit. 


. Second appeal against a decree of the 
District Judge, Bareilly, dated the r3tlvof 
May 1922. : 
Mr. U.S. Bajpai; for the Appellants. 
Mr. N. P. Asthana, for the Respondent. 


JUDGMENT.—This appeal is brought 
against an order which purports. to! be made 
under section 144, Civil Procedure Code, in 
Suit No. 789 of 1907 filed by the respondent, 
Jwala Prasad, against Sewa Singh and cer- 

tain other defendants. . 
' In that suit Jwala Prasad caused 
the produce of 37 plots to be attach- 
ed. The present. appellant, Shikb 
Chhuttan, asked that the'sale of the crops: 
might be stayed on account of a declaratory 
suit which he was filing. He did file such 
.& suit against Jwala Prasad and certain 
third parties on r3th April r920 for 
a declaration that the crops in dispute 


were not liable to sale under Jwala 
Parased’s decree but wete the 
property af tenants ^ cultivating 


rom him on a balas rent so that he, 
Sheikh Chhuttan, was entitled to half, the 
crops. Shetkh Chhuttan’s suit was decreed 
by the Court of firstinstarice. While this 
suit was pending an application was made 
by him to have the crops made over to a 
stpurday and they were made over to two 
persons, Khumani, who was a servant of 
Sheikh Chhuttan, and .one: Sewa Singh. 
. Íu'some way which is not explained the 
crops were subsequently entrusted to Sheikh 
Chhuttan’s son,the second appellant, Kalim- 
ud-din. After Sheikh Chhuttan's suit was 


decreed Kalim-ud-din made over half the - 


crops to his father and the other halfto the 
tenants. This was about. October 1920, 
On, 28th July 1921 Sheikh Chhuttan's suit 
was dismissed in appeal. | 
Jwala Prasad’s application for execution 
of his decree had remained pending from 
28th February 1920. Thereupon on and 
May 1921. the decree-holder, Jwala Prased, 
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filed. an application which is on the record: 
asking that the grain m ght be brought 
to sale and stating that he would take sepa- 
rate proceedings for the- loss caused to him 
by the wrongful suit of Sheikh Chhuttan. 
The Court thenissued notice to thé sipurdar 
to produce the property for sale. Notice 
seems to have been served on Kalim-ud-din, 
for the order-sheet contains an order of the 
Court dated 17th December 1921 stating 
that he objects that he was not sipurdar 
in this.case butin the case instituted by his 


` father. The Court overruled this objection 


on the ground that the property was attached 
in Jwala Prasad’s suit and that the attach- 
ment became subject to the result of the 
suit subsequently filed by Sheikh Chhuttan. 
The Court held that Kalim-ud-Din was 
bound. to produce the property and that 
being unable to do so by reason of having 
given it to' other persons without 
authority from the Court he was bound to 
deposit the price. Ultimately, on rst Se 
tember 1922, the order out of which t 
present appeal arises was passed against. 
Sheikh Chhuttan and Kalim-ud-din directing 
them to pay Rs. 1,000 in respect of the 
attached crops wrongfully apporpriated.by 
them. An appeal was preferred to the 
District Judge. Tothis appeal a preliminary 
objection was taken that no appeal lay; 
the learned. Judge held that section 144, 
Civil Procedure Code, applied but on the 
merits considered that the Munsif’s order 
was correct and declined to interfere. 

The appellant’s case in this Court is that 
the Courts below had no jurisdiction to 
pass an order against the appellant in exe- 
cution proceedings in Jwala Prasad’s suit. 
It is urged that neither Kalim-ud-Din nor 
Sheikh Chhuttan was a party to that. suit 
and, further, that the proceedings by which 
a sipurdar was appointed and in which 
the alleged act of wrongful misappropriation 
was.comrmitted, took place in Sheikh Chhut- 
tan's Suit No. 231 of 1920 and not in Jwala 
Prasad's suit. It is, therefore, contended 
that Jwala Prasad’s only remedy against 
the appellants was to institute a ‘regular 
suit against them, as in the case of Sheikh 
Chhutten he originally declared his inten- 
tion of doing. ` 

On behalf of the respondent decree-holder 
itis contended that Kalim-ud-Din was sipur-' 
agr in Jwala Prasad’s case and as such is. 
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liable and itis further urged that as on the 
appallant’s own contention the case is net 
covered by section 144, Civil Procedure 
Code, no appeal ties to this Court, 

I have mo hes tation in oveiruling the 
preliminary objection. One of the issues 
which the Judge of the Court below had 
to decide was whether the case was covered 
by section 144, Civil Procedure Code. He 
applied his mind to the question and he 
decided it and the appellant cannot be 
deprived of his right of appeal because 
ons of his grounds for challenging the decree 
is that the cecision on this issue wis 
wrong. oe i 

On the merits it is dificult to see how 
any ‘proceedings uncer section 144, Civil 
Procedure Code, could possibly be taken 
against the appellants in Jwala Prasad’s 
case., Kalim-ud-Din, at any rate, was no: 
patty to that case either in the original 
Court or in the execution proceedings. The 
order ‘appointing him sipurday was made 
in the suit filed by Sheikh Chbuttan. His 
position being substantially thet of a Re- 
ceiver under Chapter XI, of the Code the 
Court might in that suit have called on 
him to produce the crops or their value. 
It could not do soin a suit to which he was 

Jan entire stranger. Sheikh Chhuttan’s 
only connection with Jwala Prasad’s suit 
was the fact that be applied to have the 
sale of the crops stayed on the ground thet 
he was going to file a separate suitin respect 
of them, Whateverfurther proceedings were 
taken by him were taken in his own suit, 
Moreover, section 144 only applics where 
a decree has been. set.aside in appeal or 
otherwise. The only decree which has been 
set aside is the decrec in Sheikh Chhuttan’s 
suit. Whatever remedy the respondents hed 
aga nst the appellants was either by appli- 
cation in Sheikh Chhutan’s suit to which 


the respcnc ent was a party, or hy a separate, 


suit. The present proceedings on his part 
were ent rely- misconceived. I, therefore, 
allow the appeal and set aside the decree 
against the appellants. As the appeal is 
allowed: on a technical point I award ro 
eists. The parties will bear their own 
costs in all Courte, ` 
M, D.J. 


Appeal alivwed. 
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LAHORE HIGH COURT. 
Civi, APPEAL No. 1776 OF 1917. 
May 6, 1922. | 

Present — Mr. Justice Broadway and 

Mr. Justice Harrison. 
SARDARA AND OTBERS—PLAINTIFFS— 
APPELLANTS 

Versus ‘ 
ALLAYAR AND OTBERS—DEFENDANTS— 
RESPONDENTS. 

Parties— Suit for possession against joint holders, 
dismissal of— Appeal in presence of some only of 
respondents, whether | competent.— Civil! Procedure 
Code (Act V of 1908), O. XXII, v. 4—Swit for 
possession against joint holders, dismissal of— 
Appeal, abatement of, against one  vespondent— 
Appeal, entire, whethev abates. 

An appeal against the dismissal of a suit for 
possession against several persons who hold the . 
property jointly cannot proceed in the presence 
of some only of the respondents. 

Bejoy Gopal Bose v. Umesh Chandra Bose, 6 C. 
W. N. 196, Basir Sheikh v. Fazle Karim Biswas, 
28 Ind, Cas. 703; x9 C. W. N. 290 and Azimuddin 
Mandal v. Tara Sankar Ghose, 47 Ind. Cas. 638; 28 
C. L. J. 201, relied on. 

An appeal against the dismissal of a suit for 
possession against several persons who hold the 
property jointly abatesin its entirety where one 
of the respondents dies and his legal represen- 
tatives are not brought on the record within 
time. i 
Khuda Bakhsh v. Mathra Das, 18 Ind. Cas. 
182; 62 P. R. 1913; 85 P. L. R. 1913; 89 P. W.R. 
Hadu v. Lala, 21 Ind. Cas. 951; 41 P. R. 
1915; 15 P. L. R. 1914, 16 P. W. R. 
, Inayat v. Ganga, 32 Ind. Cas. 829; 3 P. R. 
1916; 260 P. W. R. 1915, Daya Singh v. Buta 
Singh, 38 Ind. Cas. 7; 118 P. R. 1916; 189 P.W, 
R. 1916, Fateh v.Bhanju Ram, 41 Ind. Cas. 730; - 
96 P. R. 1917; 49 P. W. R. 1917, Jamma v. 
Sarjit, 52 Ind. Cas: 510; 67 P. R. 1919, Sardari 
Lai v. Ram Lal, 57 Ind. Cas. 199; I 1.. 225; 1 L. 
Y. J. 225; 143 P. L. R. 1928 and Fatta v. 
Sikandar, 56 Ind. Cas. 927; 2 L-L.J. 442; 2 U.P. 
L. R. (L.) 112, relied on. : 

Gajo Singh v. Amrit Narain Singh, 60 Ind. 
Cas. 722; 2 P. L. T. 234, distinguished. . 

Appeal from a decree of the Senior 
Sub-Judge, Jheng, dated the 30th March 
1917. 

Lala Fakiy Chand, for the Appellants. 

Bakhshi Tek Chand, for the Respondents, 

JUDGMENT.—The plaintiffs in this case 
brought a suit against 18 defendants 
for possession of an area of land 
which they said belonged to them 
and on which all the defendants had 
trespassed. The suit was dismissed by the 
Trial Court on the 30th March 1917. On 
the 16th February 1917, after the conclusion 


of the arguments one Amir, defendant, died, 
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In spite of this fect his name was shown 
2s one of the respondents-in the appeal 
and it wes not until the 12th of May 1920 
that respondent's Counsel brought this fact 


to the notice of this Court, On the following . 


dey an effidavit of the appellants was put 
in and a month later on the 5th June 
1920 Counsel applied for permission on 
their behalf to bring Amir's son on the re- 
cord. Jt is edmitted that the appellants 
live xo miles from the respondents and no 
reason has been shown for holding that they 
were prevented by any sufficient cause 
from ascertaining the fact of Amir’s death. 
The appeal automatically abated against 
him and his representative at the end of 
six months and in the absence of any good 
cause being shown we do not accede to the 
prayer of the appellants to set aside the 
abatement. 

This beng the position, Counsel has 
adopted two alternative lines of argument, 
He contends, in the first place, that in spite 
of the application put in by himself there 
hes been no abatement against Amir, inas- 

.much as he died before the judgment was 
pronounced by the Trial Court. Under 
O. XXII, r. 6; the death of Amir between 

.the conclusion of the hearing and the pro- 

. nouncement of judgment is immaterial, 

'and if there has been no abatement all 
“the parties are not before the Court and as 
expleined in Bejoy Gopal Bose v. Umesh 
Chandra Bose (x), Basir Sheikh v. Fazlz 
Karim Biswas (2) and Azimuddin Mandal 
v. Tava Sankar Ghose (3), the appeal 
must fail. 

It is, however, clear that the appeal has 
abated against Amir and all we are con- 
cerned with is the question of the conse- 
quence of such abatement qua the remain- 
ing respondents. Now, the position taken 
up by the plaintiffs-appellants is that the 
defendants are all trespassers and are all in 
occupation of the land in suit. It is con- 
tended that, because they own other land 
in well defined anscestrel shares, it must 
be taken that they also hold this land in 
accordance with the same ancestral shares. 
This position is contradictory to the suit as 


6 C. W. N. 196. 
28Ind. Cas. 703; 


(1) 
(2) 19 C. W; N. 290. 
(3) 47 Ind. Cas. 638; 28 C. E. 


JA 


framed. The defendents hold the land 
jointly and there had been no specifica- 
tion of shares or separation of interests, 
and there is a mass of authorities to the 
effect that, under these circumstances, the 
abatement egainst the one individuel res- 
pondent leads to and necessitates the 
abatement against them ell. In this con-, 
nection we may refer to the following au- 
thorities cited by Mr. Tek Chand:— 

Khuda Bakhsh v. Mathra Das (4), Hadu 
v. Lala (5), Inayat v. Ganga (6), Daya Singh 
v. Buta Singh (7), Fateh v. Bhanju Ram (8), 
Jamna v. Sarjit (9), Sardari Lal v. Ram Lal 
(10) and Fatta v. Sikandar (x1), with which 
We agree. 

As against these rulings Counsel for the 
appellants has referred us to Gajo Singh 
v. Amrit Narain Singh (12) a case 
which is easily differentiated from the pre- 
sent, for the only question before the Comt 
was the eflect of the death of certain res- 
pondents in execution procecdirgs arising 
out of the final decision by the Privy 
Council. Whatever test be applied and 
more especially by thet referred to in Hadu 
v. Lala (5), namely, the possibility of a 
suit proceeding in the absence of the one 
particular defendant, we find that the relief 
sought was joint and indivisible against 
all the defendants-respondents, anë, there- 
fore, the inevitable. consequence cf the 
abatement of the appeal against one of the 
respondents is the con plete abete.ment 
against all. - 

We, therefore, dismiss the appcal with 
casts. ; 

N. H. Appeal dismissed, 


' (4) 18 Ind. Cas. 182; 62 P. R. 1913; 85 P. L. 

R. 1913; 89 P. W. R. 1913. 

(5) 21 Ind. Cas. 951; 4x P. R. 1915; 15 P. In 
R. 1914; 16 P. W.R. 1914. ; 

(6) 32 Ind, Cas. 829; 3 P. R. 1916; 260 P. W., 
R.-1915. 

(7) 38 Ind, Cas, 7; 118 P. R. 1916; 189 P. W. R. 
1916, 

(8) 41i Ind. Cas. 730; 96 P. R. 1917; 49 P. W. 


i 7. 
(9) 52 Ind. Cas. 510; 67 P. R. 1919. 
57 Ind. Cas. 199; 1 L, 225; 1 L. Y. J. 
D js uem ' 
1I) 56 Ind, Cas. 927; 2 L. L. J. 442; 2 U.P, 
L. R. (L) 112. A s 
(12) 60 Iud. Cas, 722; 2 P. L. T. 234. 
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G. I. P. RAILWAY V. HIMATLAL JAGJIVANDAS, 


. BOMBAY HIGH. COURT. 
CIVIL EXTRAORDINARY APPLICATION 
No. 232 OF 1922. 
_ January. 19, 1923. 
Présent :—Justice Sir Norman Macleod, KT, 
Chief Justice, and Mr, Justice Crump. 
G. L'P. RAILWAY—DREFENDANT— 
APPLICANT 
versus 
HIMATLAL JAGJIVANDAS AND OTHERS 
—PELAINTIEFS— OPPONENTS. 

Railway Company—-Goods consigned under Risk 
Note, Form B— Loss of goods—Wilful neglect ov 
Aheft—Onws of proof. 

xia an Mt. for the price of goods short 
delivered by a Railway Company to whom they 
were consjgned for carriage der a Railway 
Risk Note, Form B, the onus lies upon the 
plaintiff to prove thatlosswas due to theft by, 
orto wilful neglect of, the Railway Company's 
servants. [p. 606, col. 2.] | 

Althoughinequity a Railway Company ought 
togivesuch information to their customers as 
isin their possession with regard to the loss of 
goods delivered to them, it is not incumbent, 
under. the law, upon them to do so. Still 
the Company should produce before the Court 
for examination those of itsservants who are in 
a position to be acquainted with the facts relating 
to the disappearance of the goods, Where this 
is done, the absence of any explanation by the 
Company as to what had happened to the goods, 
is not evidence that the short delivery was due 
to wilful misconduct of the Company’s servants. 
[p. 607, cols. 1 &2.] Ben . 

Smith, Ld, v. Great Western Railway Co. (1922) 
1A.C.178;91 L. J.K. B.423;27 Com. Cas, 247; 
38 T. L. R. 359, followed. 


. Civil extraordinary application against 
the decree passed by the First Class 
Subordinate Judge at Broach, ia Small 
Cause Suit No. 810 of rg2r. 


Mr. O’Gorman, instructed by 
Little & Co., for the Applicant. 
Mr. N. K. Metha, for the Opponents. 


Messrs. 


JUDGMENT.—The plaintiffs sued the 
South Indian Railway Company and C. I. P. 
-Railway Company for damages in respect 
of short delivery of certain tins of oil which 
were deliveied to the South Indian Railway 
Company at Frode Railway Station for 
carriage to Baroda. When the train arrived 
at Kalyan, it was found that the waggon 
which contained the plaintiffs’ goods was 
open and seventeen tins were ‘missing. The 
plaintiffs signed the Risk Note B and in order 
to recover, the plaintiffs had to prove that 
the loss was duc to theft by, or to the wilful 


ve2lect of, the Company's servants, transport 
agents or carriers employed by them before, 
during and after trausit over the said Railway 
or other Railway lines working in connection 
therewith or by any other transport agency 
of agencies employed by them respectively 
forthe cartiage of the whole or any part cf 
the said consignment: provided that tne 
term ‘‘wilful neglect” could not be held 
to include fire, robbery from a running 
d or any other unforeseen event or acci- 
ent. . 
The learned Judge came to the conclusion 
that the theft was not committed in a run- 
ning train, although he does not deal in 
detail with the evidence given by the wit- 
nesses with regard to the arrival of the train 
at Kalyan. The theft was discovered when 
the waggons were examined within a few 
minutes of their arrival at Kalyan, and if 
the theft was not committed in the running 
train, it would appear it must have been 


‘committed within a few minutes of the train's 


arrival at Kalyan. ‘That would be a 
conclusion which it would be rather diffi- 
cult to arrive at. However that may be, 
the onus lies upon the plaintiffs to prove 
thatloss was due to theft by, or to the wilful 
neglect of, the Company's servants, and they 
called no evidence to prove that; it is true . 
that there is the evidence of the Company's 
servants, but, in our opinion, there is nothing 
in the evidence of the Company's servants 
which would entitle the Court to come to 
the conclusion that the loss was due to theft 


‘committed by one of them or to any wilful 


neglect on their part. 

The liability of Railway Companies under 
Risk Notes of this charcater , and the ques- 
tion what it is incumbent on the plaintiffs 
to prove was considered recently in Smith, 
Ld. v. Great Western Railway Co. (x). Lord 
Buckmaster said, after reading out the 
clause in the agreement which provided 
that the Company should not be liable for 
the loss of the goods except upon proof 
that the loss arose from the wilful miscon- 
duct of the Company's servants (pages 182, 
183):— 

“The first question to determine is, what 
is the true meaning of that condition ? It 
has been suggested on the part of the appel 
lant that it must be read as though it con 

(1) (1922) 1 A. C. 178: or Le J. K.B. 423; 27 Com, - 
Cas. 2471, 38. T. L. R. 359. $ 


\ 
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tained exceptions in favour of the Railway | 


Company with a proviso  reserying.to the con- 
signor rights in" 


owing:to the” specified. facts, and “when 
that was proved it would beconie necessaty 


for the consignor to establish that he. 


had the benefit of ‘the proviso, or, in 
othe1 words, that the loss had atisen 
owing to the. 
the Company's servants. 


“Tam unable so “to regard this . T 


it is, in my opinion, a clause which throws 
upon the trader, before, he'/can recover for 
any of the 
in the first instánce that the loss sustained 
arose from the wilfül'inisconduct of the Coni- 
pany's servants. 'It is perfectly true that 
this results in holding that the apparent 
protection afforded: to the trader is really 


illusory ; it practically gives himno protec- : 
tion at all, for it is- often impossible fora ^ 


trader to ‘know-what it-is that has caused 
the loss of his goods between ‘the time when 
he delivered them into the hands of the 
Railway ..Company's servants. and, the 
“tume when they: ought. to "have been 
delivered! at the -~ other end of 
the journey. "The explanation of the loss 
is often within the exclusive knowledge 
of the Railway Company, and for the trader 
to be compelled to prove that it was due 


to wilful misconduct on the part of the Rail- ` 


way Company's .servants, is to call upon 
him to establish something which it.may 
‘be almost impossible for him to prove. 
None the less, that is the burden that he 
has. undertaken, and the- ‘quetion is whether 
in this case he has afforded any evidence 


< which calls for an.answer on the part of^ 


the Railway Company. All he ‘has been 
able to: showis this: he has proved 
‘the delivery .of the goods in. the manner 
that I háve mentioned to the Railway Com- 
pany’s servants, and he has put in evidence 
a correspondence between himself and the 
Railway Company, and their answers to cer- 
tain interrogatories. I, am bound to say 
that the correspondence does not reflect ' 
very creditably upon the attitude which the 
Railway: Company adopted, and certainly 
does not show any anxiety on their part 
to satisfy one of their. customers as to such 
of the , , circumstances as were within 
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wilful . misconduct vof. 
"But as 


` terrogatories in 


goods, the burden of proving . 


"short delivered, coupled with "the 


H 


E 


6o» - 


their knowledge, associated with the loss 


‘of these goods." 
"certain event, and that it 
was consequently incumbent upon’ them ` 
to prove that’ the goods: had disappeared f 


It appears, therefore, that, although it 
may ‘be said that in equity ‘the Railway 
‘Company ought to give such information 
to their. customers as is in their 
possession with regard to the loss of goods 
delivered to them, it is not ‘incumbent 
under the law upon them to do so and they 


“not obliged to go out of their way to 


assist.a plaintiff in proving wilful neglect. 
‘there are rules of procedure 
enabling a party to’ administer in- 


suit, we still think that in this coun- 
try a Railway Company should produce be- 


‘fore the Court fot examination: those of their 
“ servants who were in a position to be ac- 
"quainted with the facts relating to the dis- ' 


appearance of their customer's goods. "The 
G. I. P. Railway Company have done so in 
this case, and, in our oponion,' ‘very 
rightly, ‘but the learned Judge con- 


‘sidered that their long continued failure 


as to' what 
Seventeen ‘tins 
want 
of explanation to account for the delay, , 
afforded evidence upon which it could be 


to give any explanation 
had happened to the 


‘found that the short delivery was due to wil- 


ful misconduct of the Company’s servants, 
That is a conclusion which can no longer 
be warranted under the decision to which 
we have just referred. Therefore, the Rule 
must be made absolute and the suit dis- 


. missed with ‘costs. 


W. C. A. Rule Mais absolute. 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 1483 OF 1921. 
April 12, 1923. 
Preseni:;—Mr. Justice Daniels, 
‘RAJA SINGH AND ANOTBER—DEFENDANTS 
—APPELLANTS 
- versus - 
DURGA SINGH-—PrAINTIER— 
RESPONDENT. 


Bes Lay— Falher's debi—Sons, plous duly ef 
bd father, effect of. 


\ 
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A debt by a Hindu father which is neither 
antecedent nor for legal necessity, is not binding 
‘ on the sons on the plea of pious obligation merely 
because of the.father being, dead on the date of 
the institution of the suit. j 
Chet Ram v. Ram Singh; 67 Ind. Cas. 569; 44 A. 
368; 49 X. A. 228; 3 P. L. T. 363; 31 M. L. T. 50; 
43 M. L. J. 98; 16 L. W. 89; (1922) M. W. N. 455; 
4 U. P.'L. R. (P. C) 64; (1922) A. I. R. (P. C.) 
7 247; 3 P. I. R. 1922; 24 Bom. L. R. 123; 27 C. 
W.N. 150; 21 A. I. J. 114; 37 C. L. J. 79 (P. C), 
followed. ` : A a ` 
4 Gharib Ullah v. Khalak Singh, 25 A. 407; 
. 301. A. 165; 5 Bom. I, R. 478; 7 C. W. N. 681; 
8 Sar. P. C. J. 483 (P. C), distinguished. 
Second appeal from à decree of the District 


Judge, Ghazipur, dated the 26th July © 


1921. 
^. Dr. M. L. Agarwala, 
lants. 
Mr. Ram Nama Prasad, for the 


spondent. 


JUDGMENT.—These appeals by the de- 
fendants arise out of two suits to set aside 
two sale-deeds executed by two adult mem- 
bers of the joint family to which the plain- 

. tiffs belong end by their mother. The sole 
issue in the case which is now materiel wes 
whether these deeds where executed forpur- 

' poses bindingon the joint family estate. "The 

` considerationofthesale-deeds is made up of 
veriousitems but the only item which is 

| in dispute in this appeal consists of Rs. 415 


for the Appel- 
Re- 


, which was applied: to pay off a mortgage” 
` executed -by the father of the plaintiffs. _ 


_. Part of the consideration was set off against 


each sale-deed. Following the law as laid ` 


down in Sahu Ram Chandra v. Bhup Singh 


(1) the Courts below have gone on to consider ` 
how far this mortgage was executed for legal ` 


necessity. Some items have been allowed 
and the others disallowed, The appellants 
do not challenge the findings as to the 
separate items. Their argument is that, 


INDIAN CASES, 


[1923 


was borrowed so long as that purpose was 
neither iliegel ror immoral. No direct 
authority wes cited in support of this view 
for the case of Gharib Ullah v. Khalak 
Singh (2) on which the eppellants rely is 
not really an authority on the point, and it 
appears to me impossible to accept the view 
contended for in view of the recent decision 
of the Privy Council in Chet Ram v. Ram 
Singh (3). There the father had executed a 
sale-deed in lieu ofe previous usufructuary 
mortgagé. 'The matter came before the 
Privy Council and their Lordships held 
that, under the rule leid down in Sahu Ram 
Chandra v. Bhup Sin gh (1); the usufructuary 
mortgage could not constitute antecedent 
debt. At the time when the suit was brought 
the father was dead. bút his sons and grand- 
sons were alive. Their Lordships refused 
to accept the contention that the father’s 
death made any difference or that the trans- 
action which was otherwise invalid could 
,be treated as valid by reason of the father 
.having died prior to the suit. I, therefore, 
reject the argument put forwerd by the 
appellent. Both appeals clearly fail and 
.they ere accordingly dismissed with 
_costs including in this Court fees on the 
: higher scale, 


M. A, A. A ppeals dismissed. 


25 A. 407; 30 I, A. 165; 5 Bom. L. R: 478; 

N. 681; 8 Sar. P, C. J. 483 (P. C^. 

67'Ind. Cas. 569; 44 A. 368; 49 I, A. 228; 

P. L. T. 363; 31 M. IL. T. 50; 43 M. L. J. 98; 16 

. L. W. 89; (1922) M. W. N. 455; 4 U. P. L. R. (P. C.) 
64; (1922) A. I. R. (P.C) 247; 3P. L.e R. 
1922; 24 Bom. I, R. 123; 27 C. W. N. 150; 2x A. 

“A.J. 114; 37 C. L. J. 79 (P. C). 


(2) 
7; CW. 
' (3) 
3 


inasmuch as the father who executed the ` 
mortgage is dead, it is immaterial whether | 


the mortgage was executed for legal neces- 
-sity or not. ‘They invoke the doctrine 


of pious obligation on the part of the sons | 


and say that the debt is binding on the sons 


- whatever the purpose for which the money 


(1) 39 Ind, Ces. 280; 21.C.-W. N. 698; 1 P. L. 
NW. 5574 £5 A. LJ. 437; 19 Bom. L. R. 498; 26 C. 


L.-J. 1; 33 M. Ie Je Tas (1917) M. W., N. 439; 22 
^M. T. 22; 


P.C.) 


61. We213.739 & 4371 44 1cÀ. 126: 
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FATEH MUHAMMAD KHAN v. WATA BEGUM. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL, APPEAL NO. 70 OF 1922. 
i April 21, 1923. 
Present:—Mr. Pipan, J. C. - 
Shahzula FATEH MUHAMMAD KHAN 
—DEFENDANT—APPELLANT 
m . versus 
Musammat WAFA . BEGUM AND OTHERS 
— RESPONDENTS. 
Arbitration — Reference by agent— Authorisation, 


Proof of— Arbitration iw criminal proceeding, 
nature of—Custom v. personal law-—Sadozai royal 


, family, whether governed by custom or Muhammadan ` 


Law-—Succession— Females, exclusion of. 

. No instrument in writing is necessary to estab- 
lish a valid authorisation by a principal to his 
aganit Y make a reference to arbitration. [p. 611, 
col. r. 

Ram Das v. Abbas Khan, 51 P.R. 1893 (F. B.), 
Unniraman v. Chathan, 9 M. 451; 3 Ind. Dec. (N.s.) 
709, Saturjit Pertap Bahadoor’Sahi v. Dulhin 
Gulab Koer, 24 C. 469; 12 Ind. Dec. (N. $.) 980, 
relied on. 

At the same time, proofis required, whether 
there has been an instrument in writing or not, 
that the agent was actually authorised to make 
a reference to arbitration. [p. 611, col. r.] 

Whenever there is a fap in the Customary 
Law which cannot be filled otherwise, it must be 
filled by a reference to the personal law of the 
litigating parties. [p. 612, col. r.] 

Daya Ram v. Sohel Singh, 110 P. R. 1906; 31 
P. L. R. 1907; 59 P. W. R. 1907 (F. BJ), relied 


on. 

The Sadozai family, descended from Shah 
Shuja, follows Muhammadan Law in matters of 
succession and no custom obtains. n the family 
whereby females are excluded from inheritance. 
(p. 612, col. 1,] 


Second appeal from an order of the 
Divisional Judge, Peshawar, dated the 20th 
March 1922, reversing thet of the 
District Judge, Peshawar, dated the 22nd 
June 1921. 


Mr. Diwan Chand,’ R. S., for the Appel- 
lant. 

Mr. Saaduddin Khan, 
Respondent No. 2. 

JUDGMENT.— This suitis for possession of 
a kothri situated in Peshawar City which was 
originally purchased by Musammat Gauhar 


K. S., for the 


Nisa. Musammat Gauhar Nisa died in 1015. 


and the parties to the suit are her relatives. 
They belong toan Afghan family which hes 
been for many years resident in the North- 
West Frontier Province and the Punjab. 
The family in question is a branch of that 
of Shah Shuja Sadozai, the Ami: of Afghanis- 
tan, who lost his throne during the course 


39 


of the first Afghan War. It holds a high 
social position and many members of 
it are now in Government service. The 
sub-jcined pedigree table shows the relation. 
ship of the parties to the present suit. 


Shahzada ba od JANG, 


| 
Jamshed —Musammat Ali Ahmad 


Gauhar Nisa (died in 


1915) Fateh Muhammad 
defendant, 
| | 
Musammat Musammat Wafa Mahmud == 
Swati Begam, Begam, plaintifi Musammat 
plaintiff No. 2 Shahzada Muham-  Khurshaid 
s mad Shahryar Begam, de- 


fendant No. 2, 


Musammat 
Farukh Sultan 
minor, defen- 

dant No. 3. 


alanin Shah adi Shah Muhammad 
Alam Alam. 
The suit is brought by Musammat Swati 
Begam and Musammat Wafa Begam, who 
are two married daughters of Musaimmat 


' Gauhar Nisa. They claim to succeed to 


the kothri with the shares to which they 
would be entitled under Muhammadan 
Law. They calculate their joint share as 
22/32nds of the property. The calculation 
depends on the assumption that they are 
entitled to x6/32nds as heirs to Musammat 
Ghauhar Nisa the remaining 16/32nds having 
devolved upon their brother, Mahmud. 
Mahmud has died and, as shown by the 
pedigree table, left a widow and a 
daughter. The shares of the widow and 
daughter, who are defendants Nos. 2 and 3 
in this case, would be 10/32nds of the 
whole estate, while the remaining 6[32nds 
would devolve upon the plaintifis as heirs 
to Mahmud thus entitling them to 22/32nds 
in all. The suit is resisted by Shahzada 
Fateh Muhammad, first cousin of the plaint- 
iffs, who is supported by the widow and 
daughter of Mahmud who have consented 
to receive only maintenance from the estate. 
The suit is resisted inter alia on the ground 
that the parties are not governed by Mu- 
hammadan Law, as alleged’ by the plaintifis, 
but by a special custom which excludes, 


bro 
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gi iróm inheriingtmmoveable proper 


“The Trial Court fornd that tke portis 
were governed by this custom’ ard on this 
finding dismissed the ‘suit. The Divisiónel 
Jédge, on appeal, remarded the .ccse for 
further evidence upon the issue of whether 
Muhzmmeden Law orspeciel custom applied 
to the parties, end, after considering à return 
mede to the remar.d, held thet the parties 


would Suécéed in the preSeht cise by Mu- 


hammeden Lew, end grented the pleintifls 
a decree for the relief sought ty them. 
A further appeel hes teen lodged in this 
Court by the defendant Shahzada Feteh 
Mubénimed, 


crt 


mat:Ge, akir Nisa in meses the property 
in dispute, hed sed funds which belonged 
to. thé: cefendant Fateh Mvhemmed end 
that she hed not 2 sole! or unqualified title 
to the property. This ‘contention is egein 
set up inAhe grounds of the present zpreel, 
but lics not teen pressed. before me by 
Cotingel. “It is indeed clear, es  pohited 
out by the learned Divisional Judge, that 
the’ contention is supported by no ‘evidence 
and” cannot possibly succeed. 1 need fiot, 
therefore, consider it furifier. 

The appeal; es argued before me, proceeds 
-on ‘three mein grounds :— 

(1) thet the present suit did not lie te- 
cårse the parties had made a valid réference 
to artitretion out of Court followed by a 
valid awerd which found thet'the pleintifis 
were not entitled to pessčssion of the prop- 
erty. 


(2) That-the festies ere govertied by 


a special custom excluding femeles from 
inheriting: immoveable property. 


(3) Thet even if it ke proved thet thé par- 


tiès follow, Mthemm:den Lew, the share 
to which (he pleictiffs exe entitled isnot that 
which hes teen alleged in the pleint end 
which hes teen decreed to them: 

I proceed to decl with these poini s in 
order. - 
. (1) The erlitredicn groccéciri;s referred 
to rese. in the following m-nner. On 
tke 5th of Februery 1920 Fateh Mihemaned 
put in cn applieetion to the Deruty 
Commissioner . of Peshawar under sec- 
tion 8, Frontier Crintes Regrlation, esking 
for a settlement of his clcims ty Council 
of Elders, He alleged in the aps 


plication that his entire” propéity has béen : 
in charge of Mekmrå cs his guard'en, 
end: that the latter hid taken cdventage 
of his guerdienship to ecqri-e propery in his 
own neme from tke income of Fateh 
Mvhemimid’s estate, end that a portion 
of the estate wes in posséssion of {he present 
pleintifs, Musammat Swati Begem end 
Musan-mat Wafa Begen, who hed:no sight: 
to hold it cs ageinst' him. This application 
wes sent to the City Magistrate of Peshawar 
who forwérded it.to K. S. Mauivi Ghilem 
Hess-n for ` inquiry. The present pleintifis 
on that óccesicn were represented by Shah- 
zede Shih Alam,thesortof* Musanimat Wafa 
Begam, who ptrportcd tó te acting es cgent 
fot both. He end Fateh Muhammed egreed 
before K. S. Maulvi Ghulcnr Hassan to ‘re- 
fer the dispute to two artitrdtors and an 
umpire. The árlitretors end the umpire put” 
in en &ward on the 8th of Mey 1920 which’ 
wes’ forwarded’ to” the - Court’ of- the- City 
Mekistrate by the Sub-Registret. This award 
purpoited to make e. fincl settlement of 
cll disputes between the parties, awarditig 
maintenance’ orily'to-, Musa minat Khürsheid. 
Begem end NMusamwat Farukh Sultan 
and presciibing ‘that the present plaintiffs 
should give up: possession of the property 
now in suit, Musammat Swati Begem re- 
ceiving Rs’ 500' from Fateh Muhammed. 
The ertitretors stated in the awerd: that it 
had teen agréed ‘to by Feteh'Muhzminád 
end by the agent of the present: plzintiffs. 
The agent, however, objected tefore the 


Court to the «ward end  státed 
that the pleintifis would seek their 
relief in a Civil Court. No further 


proceedings were, therefore, taken under 
section .8, Frontier Crimes Regulation. It 
would appear thet the’ Thiel Court; 1ightly 
or wrongly, considered that the objection: 
set up by Fateh Muhemmed agiitst the 
present scit wes one which contended thet 
there hed tecn proceedings under section 8, 

Frontier Crim.s Regulet: on. which would 
operáte cs res judicala in a 'suksequent suit. 

This objection wis, of course, unsuste. inalle 
ts no’ decree 2 ah the” pérües" hed 
ever ben essed  urder séclion 8, 

Frortier Crimes Regulation. ‘The otjce- 


'lion, es urged in the' Divisional Court, 


wes that there hed téen a valid. reference 
to arbitration out of Couit by. which- 
paities were- bound: and rus would 
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bar a subsequent suit. The ruling- appearance or tke execution of-some docu- 


of the Judicial Commissioner of this Pro- 
vince in Civil Revision No. 86 of 1915 
is quoted es „authority for the view that 
arbitration proceedings taken’ in a Crimi- 
nal. Court are to be regarded as arbitration- 
proceedings taken out of Court. This view 
is undoubtédly correct, and it cannot 
be denied that if there were valid- arbitra- 
tion proceedings between the parties and 
a valid award drawn up in those proceed- 
ings, the present suit would be barred. The 
validity ofthe proceedings, however, and 
of the award is contested by the respondents 
On the ground that Shahzada Shah Alem 
who purported to be acting es the egent 
of the present plaintiffs had no valid eutho- 
rity to act for them and no valid authority 
to make a reference to arbitration. It is 
argued, indeed, that the Counsel for the 
defendants in the Trial Court wes so con- 
Scious of this obvious defectin the arbitra- 
tion proceedings thet' he. abandoned the 
position 'and fell back upon the allegation of 
res judicata. As against this, it is contended 
by the appellant that Shahzada Shah Alam, 
who is the son of Musammat Wafa Begam, 
was clearly an agent authorized by her 
and by her sister and that no instrument 
in writing was necessary to establish a valid 
aüthorization. In support of this proposi- 
tion Ram Das v. Abbas Khan (x), 
Unniraman v. Chathan (2) and Saturjit 
Pertap Bahadoor Sahi v. Dulhin Gulab 
Koer (3) are quoted as authorities. It may 
be conceded that this view is correct. At 
the same time, proof is required, whether 
there has been an instrument in writing or 
not, that the agent wasactually authorized 
to make a reference to erbitration. I am 
unable to see in the present case any pre- 
sumption that such an authority existed. 
The women themselves never appeared in 
the proceedngs at all and, even admitting 
that the procedure in a trial under section 
8, Frontier Crimes Regulation is necessarily 
irregular and to some extent extra- 
judicial, it would be unusual for a dis- 
pute of this nature to be referred to a re- 
gular arbitration without either the express 
cousent of the parties concerned, or some 
(1) 51 P. R. 1893 (F. B.). 
(2 9M. 451; 3 Ind. Dec. (N. 8. 
(3) 246. 469r 12 Ind: Dec, (s. 5. 


ment ty them which: would. authorize 
the conduct of their case by an agent. I 
cannot agree with the orgument put forward 
by the respondents’ Counsel that the initial 


‘words of the arbitrators award , imply 


in any case that the present plaintiffs con- 
sented to, or ratified, the reference to 'ar- 
bitration. The arbitrators simply use a 
phrase almost invariable in the compi- 
lation of an award when they allude 
to themselves as ‘‘magbula fartqain.” ` It 
18 noticeable alsothat when they allude to 
the parties’ acceptance of their finding, 


' they specifically refer to acceptance by Fateh 


Muhammad himself and by. the. agent of 
the other side. Tomy mind,-it-is perfectly 
cléar that the Divisional: Judge is'correct 
in holding that the reference to arkitration 
was an invalid one. so. far. as: the present 
plaintiffs: are concerned, and. that they 
neither consented.to or ratified the reference, 


“On this finding it must naturally follow 
^ that the present-suit is not.barred-by any 


valid award drawn up upon a valid reference 
to arbitretion. 

2. The question as to whether the parties 
arè governed by Muhammadan Lew or-by 
a special custom, hes been: dealt with at 


length by the learned’ Divisional: Judge 


and we now have a very complete body of | 
evidence upon the record upon. both:sides of 
the question. It is important to.remember 
that,as pointed: out by the Divisional Judge, . 
the defendant is not alleging that the parties” 
follow the ordinary agricultural custom of 
the Peshawar District; but is pleading that 
a special custom exists in ‘this patticular 
family by which females are excluded from 
inheriting immoveable property. I agree 
also with the dictum of the Divisional Judge 
that the onus of proving such-a special 


- custom lies very heavily upon the defend- 


ant. Ifurther agree that this onus, has not 
been discharged. I do not think it. neces- 
sary on this further appéal to” review at 
length the evidence which has been recorded. 
Itissufficient to say thatinstances have been 


‘shown’ where females- have inherited im- 


moveable property, and that there has been 
at least one judicial decision to the effect 
that the Shahzada family in | the matter 
of succession’ is governed by Muham- 
madan Law. The judgment in one of these 
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- this, one of the chief pieces of evidence adáuc- 
'"ed.by the defendant was a mutation pro- 
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_ cases is upon the record and relates to & cese 


between certein members of the Shahzeda 
femily who ere resident in the Ludhiana 


District. There wes a very clear finding in 


that case to the effect that the family wes 
governed by Muhammadan Law. Asageinst 


ceeding takeh between certain other mem- 
bers of the family in the Gujranwala District. 
The final order on that mutation which is 
dated the oth of March 1914 wes to the effect 
that daughters hed norights to succeed to 
the -. property of their fether. The order 
in question, however, when closely examined, 
carries little or no weight. It disposes of 
one instance which would militate ageinst 
the view teken by the Revenue Officer in a 
manner which is distinctly unconvincing. 
The Revenue Officer finally disposed of the 
judicial authority for holding that the feimly 
wes governed by Muhammeden Law by the 
somewhat surprising argument that Pathan 
agriculturists of the Sharakpur Tahsil of the 
Gujranwala District were governed by their 
own custom embodied in the riwaj-i-am. 
Now, this argument was obviously beside 
the point, as the Shahzada family could 
not, by any stretch of imagination, te re- 
garded as members of the Pathan agricultural 
community of the Gujranwala District. 
There would not te the least presumption 
that they followed the custom of the cistrict 
in which they happened to te settled purely 
in virtue of lands grented to them by Govern- 
ment 2s Afghan refugees. Nor, again, can 
I see any force in the contention that, as 
this Sedozei royal family were originelly 
residents of Afghanistan, they arethereby 
to te presumed to follow a custom which 
excludes females from inheritance. This 
contention, hes been disposed of rightly 
by the Divisional Judge by a consideration 
of the very exceptional position which 
wes held in Afghanistan by the femily in 


> question. I need not review the evidence of 


various members of thefamily who have been 
produced on either side. It. is sufficient 
to sxy thet, even where instances have 
been edduced to show thet fem^les have 
beet excluded from. inheiitence there is no 
necessary presumption thet cn iuve:ible 
custom exists so excluding them, and that 
whe:e the practice cdopted by the family 
has been in a state of uncertainty aud flux, 


INDIAN CASES; 


tr923 


the parties have definitely ceased to be 
governed Ly their personal law. ‘The case 
seems somewhet parellel to that which was 
dealt with by the Privy Council in Abdul 
Hussein Khan v. Bibi Sona Dero (4) where, 
although 68 instances had teen quoted where 


‘females hed failed to succeed to immoveable 


property, their Lordships’ of the Privy 
Council held that this fact was in- 
sufficient: to exclude them. It was re- 
merked thet the evidence fell short of 
the standard to which it must attain 
in order to succeed in altering the devolu- 
tion of property. according to Muhammadan 
Law to a devolution determined by a family 
custom. The standard there set up, there- 
fcre; wes a very high one and I see no reason 
why it should not te considered es equally 
high in the present cese. I have already 
indeed pointed out thet the onusof proving 
his contention lay very heavily upon the 
defendant. I may, further, refer to Daya 
Ram v. Sohel Singh (5) which lays down a 
Proposition highly important to questions 
of this nature in this Province. In that 
judgment Mr. Justice Chetterjce mede the 
very appcsite remark that, "the principle 
to be borne in mind is that whenever there 
isa gapin the Customary Law which cannot 
be filled otherwise, it must be filled by a 
reference to the personel law cf the litigating 
parties, This rule underlies all application 
of Customary Law to the concrete facts of 
a cese.” Certain other minor points which 
have been brought up by the respondents, 
such 2s the remark in a sale-deed executed 
by Musammat Wafa Begam that daughters 
do not sticceed to the esatate, seem to me 
to have little or no tearing upon the case. 
She and her sister actually did succeed, did 
sectire possession at one time of the prop- 
erty in suit, and the arkitration proceed- 
ings edmit their possession. The arbitra- 
tion proceedings themselves are quoted 
in support ‘of the contention that females 
are excluded from inheritance, but the award, 
on close examination, hardly tears this in- 
terpretetion. Indeed, it may te said that 
it definitely cdmits the title of the two 

(à 43 Ind. Cas. 306; 45 ©. 452; 16 A. L. T. 
17; 23 M. L. T. 117; 27 C. L. J. 240; 1 P.L. R: 
1918; 20 Bom. L. R. 528; 12 S. L. R. 104; 45 1, 
A. 10; 4 P. L. W.27534 M. L. J. 4822 C. W IN; 


WAN BK 1906; gr P I. R P 
5) xro P. R. 1906; 31 P. L. R. 1907; 59 Py 
W.R. 1907 (F. B). a 
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women to the property now in suit when 
it describes that they shall receive Rs. . 500 
compensation and that they shall give up the 
Property on receipt of this compensation. 
It may be argued that unless compensation 
had been presciibed, they would have been 
entitled to succeed to the property itself. 
Nor, again , do I attach much weight to the 
report made by K.S. Maulvi Ghulam Has- 
san as a local Commissioner during the hear- 
ing of the present case. His report, dated 
the 16th of June 1921, is extremely meagre 
andisin no way convincing. He appears 
to have thought that as Afghans in general 
are bound by custom in the Peshawar Dis- 
trict, it, therefore, lay upon the plaintiffs to 
show that they were governed by: Muham- 
madan Law. As a matter of fact, no such 
presumption was warranted es the parties 
were not Afghans (or as they are ordi- 
narily called, Pathans) of the Peshawar 
District, but immigrants from Afghan- 


istan resident in Peshawar City, and 
the recorded custom of Peshawar 
City is actually that’ its inhabitants 


normally follow, Muhammadan Law. I 
consider on the evidence that the learned 
Divisional Judge was fully justified in his 
conclusion that Muhammadan Law must 
' befollowed iu the present case and that the 
plaintiffs are entitled to inherit the property 


in suit according to the shares to which | 


they would be entitled under Muhammadan 
Law. ; 


.3. I have already referred to the calcula- 
tion made by the plaintiffs of the shares 
claimed by them. It is argued for the appel- 
lant that there is an obvious flaw in this 
calculation, inasmuch es Musammat Gauhar 
Nisa, during her lifetime, on the 26th of 
October 1913 gifted the whole of the proper- 
ty by a tamliknana to her son Mahmud. 
If this is the case, it is clear that the plaintiffs 
could only succeed to the property as heirs 
of Mahmud and not as heirs of their mother, 
. Musammai Gauhar Nisa. It has been con- 
.tended by the respondents that this deed 
of giftisnot shown to have bean acted upon. 
. At the same time, there is ev. ry thing to 

show that il was, and its validity appears to 
have been accepted by the learned Divisional 
Judge and the existence of this deed wes 
one of the reasons given for finding that 
Musammat Gauhar Nisa was full 


` 
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unqualified owner and that she had not 
been provided funds out of Fateh Moham- 
mad’sestate. It wouldseem that the learn- 


i Po Judge overlooked the result 
0 


is own view of the deed. Its validity 
having been once accepted, the estate must 
have passed to Mahmud, and the plaintiffs 
could only succeed as his heirs. I have 
been shown nothing by Counsel for the res- 
pondents to upset the view that it is neces- 
sary on this appeal to correct the shares 
decreed to the plaintiffs and to grant them 
a decree only for such shares as they would be 
entitled as heirs to Mahmud. ‘The estate 
of Mahmud, according to Muhammedan 
Law, would devolve in the following manner:- 
his daughter would receive one-half or 
16/32nds, his widow 1/8th or 4/32rds and his 
two sisters the balance 1emaining, t.e., 
I2/32nds. To the latter share, therefore, the 
plaintiffs must: be entitled. I, therefore, 
accept this appeal to the extent that the 
decree of the Divisionel Court be varied so 
as to give the plaintiff a decree for posses- 
sion to 12/32nds of the property in suit. 

Costs:-The appeal has succeeded only on 
& minor point and has failed on the more 
important contention set up. I, therefore, 
direct thet half the costs of the respondents 
on this appeal be borne by the appellant. 
The appellant will pay his own costs. 

Z. K. 


Appeal partly accepted, 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 75 
OF 1922. 
January 18, 1923. 
Present;—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Fforde. - 
ALI MAHOMED KHAN--PLAINTIFF— 
APPELLANT 
: VEFSUS . 
ALI AKBAR KHAN AND OTBERS— 
DEFENDANTS— RESPONDENTS. 
Muhammadan Law-—-Wakf—Dedication, proof 
of—Burial of saintly person, whether renders land 
trust property—Sajjada nashin, apfoiniment of, 
effect of." — - 4 Ce 
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_ All MOM AMID KHAN V. ALL AKBAR KHAN. 
.. (Inthe absence of.proof of a dedication, express 
or implied, of a plot of land to public’ religious 
uses; the -mere burial -in-it:of a saintly person 
cannot-have the effect of: converting the land into 
„trust property. 

“Ini. the absence of a wakf the appointment of a 
persof as a sajjada nashin- "must be regarded - as 
-a courtesy title only. 

. Zinat -Bibi v. Emna,:40- Ind. -Cas.-240; 107 P. 
AR. .1917; 111 P. In R. 1917; 92 P. W. R. 1917, fol- 
lowed. 

Letters Pàtent. Appeal from the decree 
“and jüdgment of Mr. Justice Martineau, 
"dated the 6th’ February 1922, passed 
‘in Civib Appeal. No: r426:0f 1921, and 
“published as KER ‘Ind: Cus: 415, reversing 
“that of “the “District: Judge, . Hoshiarpur, 
-dated ‘the “1st April 1922. 


-Bakhshi- Ték Chand “and Sseikh Niaz 


Alt; ior the Appellant. 


Mr, Abdul-Rashid.and ‘Lala Badri. Das,” 


“Ri. B. | for thè- ‘Respondents. 


JUDGMENT: ~The circumstances which 

„have given-rise to. this appeal under clause 

Ao of the Letters - Patent -are briefly. as. 
follows:-— 

“Mian :Mauammad Khan, a.Pir oi the 
€ hishti: sect, lived in the. defendants' village, 
Bassi Nau, ; in: the -Hoshiarpur District. 
‘Whe second defendant: was  married..to 

.onc. of his daughters, and the 
plaintiff is the son.of another daughter. 
‘fhe. Pir died in May. 1914 at Bassi Nau 
and was buried.in a grove belonging.to the 
lefendants in the neighbouring village of 
Kakkon. On the 23rd June 1914 the for- 
ticth day after his death, a large number 
of persons, including his disciples and repre- 
sentatives of the leading shrines of the Chishti 
sect, asscmbled at.the tomb, and the plaintiff 
was installed by a majority of the congrega- 
tion as” sajjada nashin, The plaintiff claims 
that the defendants dedicated 16 kanals 
of land“to the'shrine.as wakf and he hes 
brought the present action for a permanent 


injunction restraining the defendants from. 
"u interféreing. with the shrine and with his 


management thereof. 


Now, the -Courts below -have concurred - 


in holdng that th. -plaintiff was duly appoint- . 
ed a sajjada nashin, but that the allegcd 


appropriation of the land to religious purposcs . 


hes not been established. The question 
wLich-has:been argiy d` before us by the 
‘Igstned: ‘Advocate fo1 the plaintiff appellant 
is, that the land on which the tomb of the 


"saint was ereced is trust property, and that . 
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the plaintiff is entitled to a free access thereto: 

Itis admitted that the defendants, who 
were undoubtedly the owners thereof, did 
not expressly dedicat. the land under 
or around the tomb to religious uses, 
and the only question is whether a 
presumption of implied dedication arises 
from the fact that the saint was buried 
there and. that urs has since been held 
at the tomb four -or five times on his 
death anniversary. 


Now, it is true that, on account.of 
the saintly character of the deceased, 
the parties intended that his tomb 


should be regarded.as a religious institution 
of a sort, but. we are not prepared to dissent 
from the conclusion of Mr. Justice Martineau 
that the circumstances mentioned above 
do not justify the finding that the defend- 
ants divested themselves of their rights of 


‘ownership and appropriated the property 


to a religious trust. ‘The plaintiff was un- 
doubtedly appointed sajjada nashin, but in 
the absence of a wakf this title must, as 
pointed out in Ziuat Bibi v. Emma (1), 
be regarded as a courtesy title, 

Mr. Tek Chand for the‘appellant is unable 
to cite any authority to support the conten 
tion that the mere burial oi a saintly. person 
in a plot of land has the effect of converting 


“that land into trust property, and we do 


not think that the circumstances that urs. 
was heldfor afew years without any, demur 
by “the defendants materially advances 
the case for the plaintiff. Jt must be remem- 
bered that the deceased was the father-in- 
law of the second defendant and there is 
nothing improbable in the theory that he 
himslef buricd the szint in the land of which 
he was a part proprietor., Be that asit may, 
the onus was clearly upon the plaintiff to 
establish a dedication , express or implied, 
to public. religious uses, and we consider 
that he has failed to discharge that onus. 

The appeal is accordingly dismissed with 
costs. 

Z. K. Appeal dismissed. 

(1) 40 Ind, Cas. 240; 107 P. R. 1917; III P 
L. R. 1917; 92 P. W, R. 1917. 
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ALLAHABAD. HIGH ;COURT. 
Szcoxo Civit Appear No. 1x86 oF 1921. 
Marcu, 20, 1923. 

Present: —Mr. Justice Lindsay and Mr. 
justice Daniels. 

RAM -NATH—DEFENDANT—APPELLANT 
versus 


MANNU LAL AND ANOTHER —PLAINTIEFS ` 


RESPONDENTS 
Contract Act (IX of 1872), s 


reversion to. 
Where, although the defendant is, by virtue of a 


contractenterelinto with tlie plaintiff, under a 


liability to the latter, both the parties agree to 
„haye their rights. determined by.an arbitrator and 
the ‘atbitrator’ does determine the defendant's 
liability, it is not open to the plaintiff. On 
“failure of thà defendant to satisfy his claim in 
accordance with the award, to .revert to the 
‘original’ contract and bring a claim in violation of 
.the "terms of thé award aud Based upon the 
‘original’ contract, 

Manohur Koyal v. Thakur Das Naskar, 15 C. 
.319; 7 Ind. Dec. (N. s.) 796, dissented from. 

K.M. P. R.N. M. Firm v. P. T. Theperumal 
Chetty, 67 Ind. Cas. dos; 45 M. 180; 14 L W. 660; 
(toan. M, Wi N. 861; 42 M.L J. 236; (1922) A. I. 

R (M) 314; 31 M. L. T. 478, relied upon, 

“Second appeal from a.decree of.the Dis- 
trict Judge, Jhansi, . Aated the .25 ith of 
O,:tober .1920. 

Mr. Haribans Sai: A the Appellant. 

Dr. S. *N. Sen, for the Respondents. 


` JUDGMENT.—After hearing the learned 
Counsel i in this case we are of opinion that 
this appeal , ‘should be allowed and that 
the order: ‘of, the First Court should restored. 
' ‘The. sit was bronight by the plaintifis- 


respondents to recover a certain sum of: id. 
u 9 


money alleged to ba due in respect | of, a con- 
tract which was entered into on the rath 
September 1918, for the delivery by the 18th 
November of that year, of a bale | of, dhotis 
„at a certain rate. 


The date fixed for payment was the 27th. 


of, November 1918. It is not denied that 
. the. goods , were, delivered to, the defendant 
` on, the. date i in question and itis also not 
denied that the price was not paid on the’ 
date, fixed for’ “payment. ' 


It appears, however, that after this latter 
date, inasmuch as, there. had been much 
Speculation in this class.of goods, a Commit. 
tee of the Cloth Merchants of Jhansi assembl- 

ed and brought out a plan by which claims 


for -breach.of contract.of delivery of those 


goods or for.failure to pay the price due 
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iu respect of, these doa were to be 
settled. 

The decision of this Committee was that 
the. dealings should be settled and the goods 
paid for, on the basis of price of Rs. 5-12-0 


.per pair of dhotis plus halt -the difference 
between, the price so fixed and the contract 


price.. 

Both the Courts below have found that the 
parties to. this case submitted to what we 
miy. oll the award of this Commit- 
tee and agreed that the claim which the 
plaintiffs had against the defendants should 
be settled on this basis. 

The present suit, however, „has teen 
brought by the pl-intiffs on the basis of 
the ‘old contract and the question arose 
as to whether the plsintiffs were entitled 
to resort to the old contract and to claim 
damages accordingly. . The. Court of first 


instance held against the ple intiffs and found 


that they. could only recover on the basis 
of the ssheme which was laid down by the 
Cloth Merchants Committee. It wes found 
th^t if this scheme were enforced, the de- 
fendant was lixble to pay to the plaintiffs 
a thousind rupees. In appeal the learned 
District Judge hos’ reversed the decision 
of the First Court. He has teken a view 
of the case which is based upon a ^ decision 
‘of the ‘Calcutta: ‘High. Court, ` Manohur Kc- 
‘yal. v. Thakur Das.Naskat (1). ‘The result 
ofthisisthat he found that, < although the 
parties ‘hedagreed to be bound bythe de- 
cision ‘of the ‘Committee, nevertheless, as the 
defendant had failed to s»tisty the plaint- 
daim in accardance with the, Commit- 
tee's decision, ihe plaiatiffs were entitled 
to revezt to the old, ,contraet | and to claim 
damages on a larger $ svale. 

‘We my .mention. that, the decision 
on which "dus ‘learned Judge relies has 
been dissented from in the case of 


K.M. P. R. N. M, ‘Finn v. P..T. 


Theperumal Chetty (2). . 

< For.ourselves we.do. not: -think that, in 
the circumjtances of, this c^se; the plaintiffs 
were entitled to “revert | to the originni 
co arané. hey. agreed, to, accept - settlement 
of, their chin for -damges . on, the. basis ‚of 


AH i5 €. 319; 7 Ini, Dee. E ie 6. 

(2) 67 Ind. Cas. 905; 45-M. 189; 14 L. W. G30; 

p921) M.W. N. 861 42° M. L. J. 236; (t92 2) Ay 
. R^ (M: 314 oe E. T. 418. 


psu 
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the scheme which was laid down by the 
Cioth Merchants’ Committee aud w: think 
they ought to be bound thereby. In 
‘this view, therefore, the Court below was 
in erņor in increasing the sum which had been 
aw:tded to the plaintiffs by the judgment 
of the First Court. We, therefore, allow 
this appeal, set aside the decree of the Court 
below and restore the decree of the Court 
of first instance. The appellant is entitled 


his costs in.the Court below and in this 


Court. 

As regards the cross-obiections they have 
no force and are dismissed with costs. 

M ACA, & NL H. Appeal allowed. 


LAHORE HIGH COURT. 

Seconp Civi, APPEAL NO. 2799 OF 1918. 
i March 6, 1923. 

Present :—Mr, Justice Abdul Raoof and 

- Mr, Justice Campbell, 
TIRATH RAM AND OTHERS—DEFENDANTS 
—APPELLANTS 

. . versus 

MUHAMMAD ABDUL RAHIM SHAH AND 

OTHERS—PLAINTIFFS—KESPONDENTS. 

. Civil Procedure Code {Act V of 1908), s. 91, 

O.XXII,rr.4,9, O. XXVI, r. 
establish right of way, nature of— Appeal— Abate- 

. mnt—Death of vespondent— Ignorance of death, 
whether sufficient cause for setting aside abatement 
— Judgment based: solely on local inspection, 

. legality of. j 

A suit to enforce the enjoyment of a right of 

' way as an easement does not fall within the pur- 

“view of section.9gr of the Civil Procedure Code 
and does not, therefore, require the sanction of 

| tue Collector. [p. 618, col. 1.] | 

: It cannot be said that an appellant’s ignorance 

of the death of a respondent can in no case be a 
sifizent cause for setting aside an abatement, 
A question of this nuture cannot be decided on 
generalities and independently of the circum- 
stancesof each particular case before the Court, 

'[p. 617, col. 2.] 

‘Mir Nawab v. Hardeo, 13 Ind. Cas. 871; 60 P, 
R. 1911; 42 P. L. R. 1912; 238 P. W. R. 1911, 
Days Singh v. Buta Singh, 38 Ind. Cas. 7; 118 
P, R. 1916; 189 P. W, R. 1916, referred to. 
: A judgment should not be based solely on the 
result of a personal local inspection made by the 
Judge. [p. 618, col. 2] 

Ahmad Sahib Shutari v. Magnesite Synidicate 

' Ltd., 29 Ind. Cas. 60; 39 M. 501; 2 L. W, 460; 17 
M. L. T. 387; 28 M. L. J. 598, Kessowji Issur v. 
G.I. P. Railway Company, 31 B. 381;6 C.L. J. 
35i E C, We N. gahi 17 M. Le J. 347; 4 A. L. J. 461; 


9-——Swit ta 


9 Bom, L. R. 671; 2 M. L. T. j I. A. 115 
(P. C.), relied on, bata 


Second appeal from a decree of the 
District Judge, Multan, dated the 4th July 
I918, reversing that of the Subordinate 
Judge, First Class, Multan, dated the 21st 
December 1916. > 

Bakhshi Tek Chand and lala Jagan 
Nath, for the Appellants. l 

Sheikh Niaz Ali, for the Respondents. 


JUDGMENT.—The plaintiffs in the suit 
out of which this second appeal arises were 


: 15 inhabitants of a ‘suburb of Multan City 


called Basti Faridabad. The defendants were 
Tirath Ram and Lachhmi Narain, sons of 
Ram Chand, who are the recorded owners 
of certain fields numbered 181-7 and 193-5 
lying between Basti Faridabad and the 
outskirts of the City proper. The matter 


' iu dispute is the right of the plaintiffs to 


use as a path or road a strip of land falling 
within the boundaries of those fields and 
running along the edge of the basti. 

On 7th November Igro the uncle of the 
present defendants, who was then the owner 
of the fields, applied successfully to the 
Münicipal Committee for permission to 
erect a wall shutting off access to the 
fields from a road to the south, The sanc- 
tion lapsed, but was renewed on 24th Octo- 
ber r9gr2. Subsequently, on the recommend- 
ation of the Deputy Comimissioner, Presi- 
dent of the Committee, the sanction was 
cancelled. The plaintiff’s uncle ‘appealed 
to the Commissioner who restored the 
original resolution granting sanction. The 
plaintifis.then filed the present suit. 

_In its amended form the plaint asked for 
a declaration that the inhabitants of Besti 
Faridabad were owners of the pathwzy 
shown in the plan attached to the plaint, 
and in the alternative for an injunction 
directing the defendants not to obstruct 
the pathway by their wall on the ground 
that the inhabitants of Basti Faridabad 
had a right of way over it by easement. 
Toe Trial Court dismissed the suit, On 
appeal by the plaintiffs the District 
Judge granted them a.decree declaring 


“that they have the right to use “as a public 


right of way” a strip of land 6 feet broad 
waich he specified, and enjoining the de- 
fendants not to obstruct the use of that 
strip of land by the plaintiff as a.path, 
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The defenadants have preferred a second 
appeal. 

A preliminary objection is raised by tke 
plaiatiffs-re-pondents that one- of their 
member, Rahim Dad, died on 30th November 
1918, that no application was made by the 


appellants to implead his legal represeuta- 


tives within the period then allowed by 
law, and that, therefore, the appeel has 
abated not only against Rahim Dad’s repre- 
sentatives but also in its entirety under O. 
XXII, r. 4 (3). 

It is admitted thet Rahim Dad died on 
the date alleged. The appellants presented 
an application on the 7th July rgro, stated 
to be under O. XXII, ir. 4 and 9, praying 
that the minor son of Rahim Dad under 
guardianship of one of the existing respond- 
ents be made a respondent in his father’s 
place, and pleading that the application 
had not been made earlier because the 
appellants were unaware of Rahim Dad’s 
death, The application was supported by 
an affidevit that the defendants had been 
living out of Multan, one as a student at 
Lahore and the other asa student at Lyall- 
pore, and that for thet reason they had 
had no knowledge of the death of Rahim 
Did. An order was passed by a Single 
. Judge granting. the application subject 
. to all just exceptions. i 

We can see no reason for refusing to treat 
this application, in accordance with the 
usual practice of this Court, as one for an 
order setting aside the abatement of the 
appeal. An illustration of the practice 
is Arur Singh v. Todar Mal (1), and many 
others could be quoted. 

The learned Counsel for the respondents 
h-s contended strenuously that the abate- 
ment should not be set aside putting for- 
ward the following reasons :— 

(i) Rahim Dad's death was registered 
by the Municipal Committee, Multan, on 
2nd December 1918. 

(2) The appellants are residents of Multan 
and have many relations premanently living 
there who could have been asked to watch 
their interests and perform their duties 
in this particular respect, 

(3) The appellants must have come home 

' for the Christmas veertion of 1918 and 
thus have been in a position to ascertzin 
the fect of Rahim Dad’s death. 


(1) 49 Ind, Cas, 5011 22 P, We Re 1919, 


(4) Their deceased father was a member 
and Vice-President of the Municipal Com- 
mittee for over twenty years and, therefore, 
the appellants ‘had special facilities for 
access to Municipal records. t 

(5) In the cese of the death of another 
respondent, Jumma, the appellants applied 
for substitution of his legal representative 
on 3oth September 1920, saying that the 
death had occurred 34 months previously, 
and actually the deeth wes not reported 
to the Municipal Committee until a suLse- 
quent date, the 12th October 1920. ` 

These allegations ere not supported by 
affidavit and, so far as the record shows, (2) 
and (3) are based’ on mere conjecture. 
A copy of the entry registering Rabim 
Dad's decth has been shown to us, but we 
cannot assume from the fact thot the appel- 
lants’ fether was at one time Vice-President 
that the appellants have any special connec- 
tion now with the Municipal Committee. 
The incident of Jumm^'s de-th, if anything, 
goes to show that the appellants have used. 
reasonable and honest diligence in their 
conduct of the appeal. 

Two reported cases Mir Nawab v. Hardeo 
(2) and Daya Singh v. Buta Singh (3) bave 
been cited to us in which this Court held 
that an appellants’ ignorance of the death 


- of a respondent was no sufficient couse for 


setting aside an abatement, but each .of 
these was decided upon its own facts end 
it is impossible to decide a question of this 
nature on generalities and independently 
of the particular circumstances of the 
particular case before the Court. Here 
we have got an cffidavit that the appellants, 
Tirath Ram and Lachhmi Narain, one of 
them a minor and the other his brother 
and next friend a mere youth, were absent 
from Multan for the eminently laudable 
purpose of prosecuting their studies. The 
respondents have not challenged this state- 
ment by counter-affidavit, and we see no 
reason why it should not be believed. It is 
scarcely necessary to say that a student, 
who wishes to do himself justice, concentrates 
his full attention upon his work, and we 
cannot presume, without eny testimony 
to support the assertion, that the appellants 

(2) 12 Ind. Cas. 871; 60 P. R. 1011; 42 P.L. 


R. 1912; 238 P. W. R. 1911. ` : 
.(3) 38 Ind, Gas, 7; 118 P, R, 1916; 189 P.W, R; 
1910. - : i à 
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came back to Multan at Christmas 1918. 


We hold that sufficient cause is established 
and we set aside the abatement and order 
that Hang Nawaz, minor, under the guardian- 
ship Qf Khaliq Ded, be made a respondent 
in piece of Rahim D ad, deceased. 

We come nowto the marits of the ¢ appeal, 

The defendants pleaded in the ‘Trial 

Court that thére was no pathway, thet the 
pleintiffs were not. owners, that they had 
mo right oi ‘easement, and that the suit 
` eot ald not lie without the sanction of the 
Collector under section 91, Civil Procedure 
Code, read with section 93. ‘The issues 
with which we are concerned were drawn 
‘as follows :— 

I. Is the lend in suit the pleintifi 
property ? 

2. Ifnot,hadthepleintiffs an unobstruct- 
ed ond continning right of easement for 
20 years before the institution of the suit ? 

3. Do sections 9x and 93, Civil Procedure 
Code bar. the suit ? 

The Trist Court Cecided tke first, issue 

.against tke plaintiffs, The decision . was 
challenged in appeal but the learned: District 
. Judge recorded no specific finding upon jit. 

The second issue wes decided 'egrinst 
the plaintifis by the Subordinete ‘Judge 
and in. their, favour by the learned District 
Judge. 

On the third issue the Subordinate Judge 
held thet the suit came within the scope 
of section gr. The District Judge held that 
it did, not. 

We uphold the learned District Judge 
on this latter point. The form of the. plead- 
ings in no .way supports the contention. of 
Mr. Tek Chand for the appellants that the suit 
is of the character referred to in section’ 91. 
"The fact that the plei intiffs witnesses 
described the place in dispute- by such 
expressions.as shar-i-am cennot effect. tke 


pleadings, nor,con we hold thet these are 


modified by a casual statement recorded 
as mede by the plaintiffs’ Cornsel during 
the. hearing , of evidence in reply to some 
question. by the Subordincte Judge thet tke 
place “is a public pethwey." The plaint 


clearly claimed enjoyment of: a right of. 


.way.as an easement. It is true, as pointed 
out by Mr. Tek Chand, thet in order to 
constitute, an.ezsement there must ke two 
distinct tenements one -dominant and tke 
‘gther servient, and that an easement cannot 


-(5) ere peculiarly applicable. here. 


be claimed except with reference to the 
cleim^nt's connection with a certain tene- 
ment. This requisite is fulfilled-here. Tre 
easement is claimed -for the bashindg ui 
abadi and the abadiisthe alleged dominant 
tenement. No .elief is sought in . respect 
of a public nuisance and there is no claim 
and so there can be no declaration, that 
the place in suit is a public thoroughfare 
and has been.obstructed as such. 

The learned District Judge’s method of 
deciding the second issue relating to the 
claim to am easement is one which we are 
constrained, to hold was not in accordance 
with law and it is necessity to return-the 
appe^l for re-decision. .None of the evidence 
produced in the Trial Court by the plaintiffs 
wes discussed or. noticed, The learned 
District Judge visited tke spot, end recorded 
that the result of, his inspection raised 


.S0 strong a presumption thet the rigkt 


of way had existed since the abadi wes 
built thet the burden of proof initially 
on the plaintiffs shifted et once on to.tke 
defendents, who denied the right of. way. 
The judgment proceeded, “I “am myself 


` satisfied that whether, or not the péthway: 


now running along the, western ‘edge of the 
valley is part of the old. Khasra No. 166, 
the plaintifis have undoubtedly the right 
to use it and have exercised this right since 
the basti wes inhébited. To deny tke 


“right by judicirl decision would te a 


moastrous -oppression,’ 

It was laid down in Ahmad Sahib Shutari 
v. Magnesite Syndicate Ltd. (4), thet a 
judgment, should not te-based solely on the 
result of a personal local inspection mece 


-by the Judge, and both this ruling end the 


strictures passed by tke Privy Council 
on the procedure of the Court’ below in 
Kessowji Issur v. G. I. P. Railway Company 
Tre 
learned District Judge hed to adjudicate 
upon the state of affairs existing when tbe 
suit was filed. The suit was filed on 23rd 
November 1914. ‘The District Judge visited 
the. spot in July 1918. Hë ignored all 
the evidence given about concitions c et tke 


x 29 Ind. Cas, 60; le pou 2 In W. 460; 17 
L.'T. 387; 28 M. L. J.5 
"m 31 B. 381; SOE ce ii C. W.N. 721; 
17 M. L. J. 347; 4 A. L. J. 461; à Bom, I. R.. 671j 
2 M. L. T. 435; 34 L A. 115 (P. C ] 
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time of suit and prior thereto, and.besed bis . 


-decision entirely. upon . what :he* himself 
observed nearly four years after the institu- 
tion of the suit.. . ` 
The decision on the. preliminary point 
of onasiof proof was for this reason entirely 
wrong and we-accept the appeal, set aside 
the judgment end decree ‘of .the District 


Judge and remand the appeal under O- XLI: 


1..23,:for re-decision in accordance with law 
upon ‘the evidence. .Stamp on appeel will 
be refunded and costs will be costs in tke 
cause, . | ^ : 


Z. K. ` Appeal accepted. 


Ü gree ma 


-MADRAS HIGH COURT. : 
.Crvin, REVISTON PETITIONS Nos. 705, 758 
AND 828 oF 1922. ~ 
Jànuary ir, 1923. 


| 


` Present —Sir Walter S. Schwabe, Kr., Chief - 


Jus'ice, and Mr: Justice Wallace. . 
C. SARVOTHAMA RAO—PETITIONER 


" "versus 
Tas. CHAIRMAN, MUNICIPAL COUNCIL, 

! SAIDAPET—DEFENDANT— 

' RESFONDENT. 
. Madras District Municipalities Act ( V of 1920), 
s. 352—Specific. Relief Act (I of 1877), s. 42— 
Municipal Election — Rejection of Nomination 
Paper by Chairman—Local Government declining 
jurisdiction to decide as.to validity of Nomi- 


nation Paper— Injunction- restraining holding: 


of election pending decision of civil, suii— 
Jurisdiction of Civil  Courts—Eleciion held— 
Injunction restraining Councillor elected from aci» 
ing, whether can be granted—Civil suit, maintain- 
ability of—~ Remedy. i 

: A Nomination Paper put in on. behalf of a 
caudidate for election as a Municipal Councillor 
was wrongly rejected by the Chairman of the Muni- 


cipal Council and on the rejection of the Nomination - 


"Paper, the only other ‘candidate was -declared 
under the rules.to have:been.duly elected. In 
a suit by the candidate whose nomination was 
rejected'for an injunction to restrain the elected 
candidate from acting as Councillor and the Chair- 
man ofthe Council from holding .a meeting. of the 
. Council,as then constituted for the purpose of 
electingya new- Chairman: . i 

"Held, (1) that the plaint disclosed no 


cessful candidate did nothing wrong, as he simply 
, found himself elected and proposed to take his seat 


“nor could the Court be properly asked to resttain. 
a .ieeting. of the, 


"the Chairman from -holding 
Council; [p. 623, col. 2.] | bon 
- (2' that the proper remedy of the plaintiff was 
to proceed by an Hlection-Petition to-set aside the. 
WM which had already taken place. [p. 623, 
„col 2] M oa, Š 


* 


t cause of. 
action. against either of the defendants: the suc. . 


Where .after-the rejection of the Nomination 
Paper of a ‘candidate for a.Municipal Council the 
election regarding the other candidates validly 
nominated was to be held and the candidate whose 
‘Nomination Paper was rejected attempted under 
rule.31 of the Madras Municipal Election 
Rules to^ refer the question of the “réjection 
of his nomination to the Local Government 
and the. Local Government wrongly declined 
jurisdiction and thereupon he brought a suit, for, 
a declaration. that his Nomination Paper -was 
wrongly rejected by the, Chairman and for an 
injunction to restrain him from holding the elec- 
tion without the plaintiff as duly .nominated. 
candidate and also to compel him to hold an 
election with.plaintiff as a candidate: . 

Held, (1) that the plaintiff was not bound. to 
wait till the election was held ; he had à cause of 
action to prevent by injunction the carrying out 
of the threatened action which. would have the 
effect.of illegally interfering with his rights; 
[p. 624,:col. z,]. m an 

(2) that, section 352.0f the Madras District 

-Municipalities Act did not preclude a suit for an 
injunction -to restrain the doing of a threatened 

-wrongful act to. the detriment of the plaintiff ; 
[p. 624,:col. 2.] 

(3) that the Local Government having declined 
jurisdiction to interpret the rules and there being 
no conclusive ruling on the-point, notwithstanding 
rule 31 of the Madras Municipal Election. Rules, 


- the Civil Court had jurisdiction to inquire into 


and decide the matter, , [p. 624, col. 2.] 

„Per Schwabe, C. J.—If a man entitled to vote 

or be a'candidate at an election.is wrongfully 

`- deprived of ‘that right, an action for damages 
lies against the person so depriving him ; butifthe 
act by which the tight is interfered with-is done 
in a judicial capacity, no action for damages will 
lie unless the act is done maliciously, i.e., dis~ 
honestly. [p. 623, col. 2; p. 624, col. x.] 

Ashby v.. White, x $m. L.C, (x1th ; Ed.) 240 -at 
p: 295 and (roth Ed.) 231; 2 Ld, Raym. 938; 14 
‘Howell. St.. Tr. 695; 92 E. R. 126, Munici- 
pal Board of “Agra v: Asharfi Lal, 65 Ind. Cas 
984; 44 A. 202; 20 A. L. J. 1; (1922) A. I. R. (A.) 1, 
Pichering-v.:James, (1873) 8 C.P. 489 at p. 509; 42 
L. J. C+ P. 217; 29 L. T. 210; 21, W. R. 786, relied 
on. 

Apart, however, from am action. for damages 
in.respect of past acts, there is also a cause of 
action of a different nature to prevent by injunc- 
tion the carrying out .of any threatened action 
which would have the effect of illegally 
interfering with- the plaintiff’s rights. Where 
there.is à legal right which;can be asserted .in law 
or equity, a Court of Equity can. grant an injunc. 
tion in protection of that right. [p.624, col. x.] 

"Aslati v. Southampton Corporation, (1881) 16 Ch 
D: 143;.50 Le] .Ch. 31; 43 L T. 464; 29 W.R. 117 
45'J. P: Itt, Richardson v. Methley School Board, 
(1893) 3 Ch. 510; 62 L.-J. Ch..943; 3 R. 701,69 L. 
T, 308; 42 W.,R. 27, relied on. | . 

"Pet Wallace, J.—The right of being nominated 
to stand as a candidate for a: Municipal ; election 
is a legal character within the meaning of section 

; 42 of the Specific Relief Act; but this legal charac: 
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ter is itself the creation of a specific Statute a n € A 


Where the Statute itself sets up a proper Tribuna 
ior trying cases of the infringement of the right 
to such a legal character and that Tribunal has 
functioned judicially, the Civil Court has no 
jurisdiction to deal with a case of an alleged 
infringement of that right. [p. 625, col. 1.] 


‘But where the duly constituted tribunal has 
declined jurisdiction and refused to try the ques- 
tion of the right of a party to a legal character 
the aggrieved party is thus bereft of his statutory 
aud constitutional remedy, andit is the pro- 
vince of the Civil Court as a. Court of Equity 
to fill the vaccum created and to exercise the 
jurisdiction which the proper tribunal has failed 
to exercise. [p. 626, col. 2.] 

Accordingly, where the Local Government 
which is the statutory tribunal in a particular 
case, misinterprets its.own rules as giving it no 
jurisdiction to decide the validity of a Nomina- 
tion Tapcr ata Municipalelection, the ordinary 
Civil Court has jurisdiction to entertain a suit 
for that relief and to granta proper temporary 
injunction retaining matters in status quo ante 
until the suit is tried. [p 626, col, 2; p. 629, col. 1.] 

(Case-Law English and Indian, considered.) 


Petitions Nos. 758 aud 828 of 1922 under 
$:ctioi 115 of Act V of 1908 and Petition 
No. 705 of 1922 under section 115 of Act V 
of 1958 and section 197 of tke Governiaent 
of India Act, praying the High Cotrt, to 
revise the order, dated 13th October 1922, 
passed by th: District Court of Chingleput, 
in Miscellancous Appeals Nos. 37, 39 and 38 
of 1923 in Original Suits Nos. 454, 
ard 46r of 1922, on the file of the Court 
of the District Munsif of Poonamalle. 


“Mr. M. S. Venkatarama Iyer (with him 
Messrs. A. K. Madhava Rao and Janaki- 
ramna-Iyer), for the Petitioners.—These are 
petitions to revise orders of District Judge 
of Chingleput. dissolving temporary injunc- 
tions issued by the District Munsif in three 
suits to declare the plaintiffs therein es 
haviug been duly nominated 2s candidates 
at certain Municipal elections end for 
injunctions against the Chairman restraining 
him from holding an election and a meet. 
ing of the Council ‘The Nomination 
Papers in two of the three cas.s were 
rejected on the ground that the Ward 


"numbers were not mentioned and in the. 


other that the thumb impres ion of the 
seconder was not attested. 

+ The rejections were all of them clearly 
wrong. Siace the Rules do not provide 
for any of these at all, 


462 - 


question of jurisdiction of the Civil 
Courts to entertain the suit has been : 
reised. EE 

The right to stand as a candidate and be 
nominated as such is undoubtedly e civil 
right. Itis a right to a status and is a legal 
character within the meaning of section 42 
of the Specific Relief Act and a suit for dec- 
laration as to such right, therefore, lies. 

Sabhapat Singh v. Abdul Gaffur(x), Nata- 
raja Mudaliar v. Municipal Council of 
Mayavaram (2), Mela Atau Huq vw. 
Chairmanof Manichtola M unicipality (3),Na- 
rendra Nath Mitter v. Radha Charan. Pal 
Bahadur (4). ; 

Even if section 42 of Specific Relief Act does 
not in terms apply pleintiff is entitled to bring 
a suit for the declaration of hisright to stand 
?8 a candidate. Section 42 is not exhaustive 
of the declaratory suits entertainable by 
Civil Courts; see Lakshninarasimka v. 
Ramalingam Pillai (5),. Robert Fischer v. 
Secretary of State for India (6). This is 
really a suit to set right the infringe- 
ment or contravention of a statutory right. 
The onus of proving want of jurisdiction 
of the Civil Court is on the defendant. (See 
Section 9 of the Civil Procedure Code). 
Srimath — Kidawbi v.  Pidipii Kutum- 
bray udu (7). = 

The next question is if the cognisance 
of the suit is barred by any express or 
implied provision of law. 

Rule x of the Municipal Election Rules 


‘deals only with the remedy eíter on elec- 


tion is held, not before, That rule cannot 
apply. 

Rule 3x empowers the Local Government 
to decide questions , relating to interpre- 
tation of rules otherwise than in connection 


r 


(1) 24 C. 107; 12 Ind. Dec. (N. $.) 736. 

(2) 12 Ind. Cas. 311; 36 M. 120 at p. 125; 
xo M. L. T. 219; (1911) 2 M, W, N. 233; 21 M. La ` 
J. 878 

(3) 


969. 
(4) 48 Ind. Cas, 314; 22 C. W. N. 943; 28 C. L. 
J. 289; 46 C. 119. 
' (5) 59 Ind. Cas. 245; 39 M. L. J. 319 at p. 321; 
12 L. W. 202; (1920) M. W. N. 519; 28 M, L. T. 
205. à z 
(6) 22 M. 270; 3 C. W. N. 161; 26 I. A. 16; 
7 Sax; P. C. J. 459; 8 Ind, Dec. (x. $.) 192 (P. C.). 
(7) 25 Ind. Cas. 891; 39 M. 21 at P. 22; 27 
M, ke J: 233: i 


57 Ind. Cas. 960; 48 C. 378; 24 C. W. N 
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with Election inquiry. The present cases 
are not, however, ceses of interpretation 
of rules at all but of their applicetion to 
proved facts in a given case. 


Secondly, the question of interpretation’ 


can arise under that rule only on a reference 
by the Municipal Chairman himself and a 
private party has noright of reference at all 
to the Government. ` 

. Thirdly, even if it is a case of interpreta- 
tion of rules a decision of the Local Govern- 
ment can be final so fer es it goes only as 
between the superior and inferior officers of 
' the Govérnment and cannot oust the or- 

dinary jurisdiction of the Civil Court. 


Sri Raja Simhadri Appa Rao v. Chela-: 
Municipal Board, 


sane Bhadrayya (8), 
Agra v. Ashrafi Lal (9). 

Iu order to oust the jurisdiction of the 
Civil: Court the language must be clear, 
express and unambiguous and there is a well 
recognised presumption against ouster of 
jurisdiction of Civil Courts. 

Maxwell’s Interpretation of Statutes, Chap- 
ter V, section 1, 3rd Edition, pages 193-195, 
Bhupendra Nath Basu v. Ranajit Singh (10). 

' Fourthly, in any cese, even if there wes an 
originel bar on account of the creation of a 
special tribunel under ru'e 3r, the bar has 
been removed in the present ceses when the 
Local Government hes deciined to act. 
There is no final, legel or conclusive decision 
or adjudication by any authoritative 
tribunal and the decision of the tribunal 
that it hes or has no jurisdiction cannot 
be final andis obviously subject to con- 
sideration by Civil Courts. See In re 

` Shavafaly Mamooji (<1), Ganesh Mahadev 
v. Secretary of State for India (12) ; Nata- 
raja Mudaliay v. Municipal Council of 
Mayavaram (2). 

Hence rule 31 does not stand in plaint- 
iff’s way. Neither section 352 of the District 
Municipalites Act effects, the plaintiff's right 

_of suit. It is confined to acts done and not 


(8) 30M. 41; 1 M. L. T. 414. 

(o) 65 Ind. Cas. 984; 44 A. 202; 20 A. L. J. 
1; (1922) A. I. R. (A.) 1. 

(to) '20 Ind. Cas. 676; 41 C. 384 at p. 386. 

(11) 7 Ind. Cas. 958; 34 B. 659 at p. 661; 12 
Bon. L. R. : 
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to. acts threatened, necessitating a preventive 
remedy. Further, the protectiom is only 
in respect of acts done in “ good faith," 
which means, according to the definition in 
the Madres General Clauses Act of 1891, 
“done with due care end attention." In, the 
present case, there was no care since the 
rejection was obviously due et leest. to an 
imperfect reading or understanding of the 
rules by the Chairman. 

See Izzat Ali v. Muhammad Sharafatullah 
Khan (13), 23 Halsbury’s Laws cf Engle d, 
350, 356. 

Again, the act of the Chairman in reject- 
ing the Nomination Papers was clearly of 
a ministerial or executive character and 
not judicial, end even if it is judicel, 
a right of suit is not barred in 
cases where there has been merely colour- 
able and illusory exercise of discretion zs 
in the present cases. See Leslie Williams 
v. Haines Thomas Giddy (14), Gell v. Taja 
Noora (15), Reg. v. Tynmouth Rural Dis- 
trict Council (x6). 

That being my right and there being no 
bar, the next question is what are my reme- 
dies. I am entitled both to a mandatory 
and preventive injunction. 

That a Civil Court will grant a mandatory 
injucction when there would te no other 
adequate remedy for an aggrieved party is 
well established by the desicionsin Narendra 
Nath Mitter v. Radha Charan Pal Bahadur 
(4), Molla Attaul Huq v. Chairman of 
Manicktola: Municipality (3). — 

Wherever, in Presidency Towns, a writ 
of mandamus can be issued under section 
45, a mandatory injunction can be issued 
under the Specific Relief Act, section 55. 
Narendra Nath Mitter v. Radha Charan 
Pal Bahadur (4). 

At any rate, where a subject has rights 
secured to him under the Statute he must 
be protected in the enjoyment of such 
rights and threatened infringement will te 
prevented by preventive injunction. 


(13) 39 Ind. Cas. 553; 39 A, 516 at p. 519; 15 
L 1 4 


„L. J. 541. 
(14) ii dud, Cas. 509; 21 M. L. J. 641; 15 C. 
W. N. 669; 10 M. Lr. T. 288 (P. C). 

(15) 27 B. 307; 5 Bom. Le. R. 133. 

(16) (1896) 2 Q. B. 219: 44 W. R. 646, 
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See Aslat/ v. Southampton’ Corporation . 


(17) ; Richardson v. Methley School Board 
(18, Municipal Beard, Agra v. Asharfi 


Lal t9); Robert Fischer v.-Sécretary of State 


for India (6). 

Mr.*K. S. Krishnaswami Iyer (with him 
Mr. T. M. Kasturi), for the Respondent.— 
In two of these three cesés, itis necessary 
to remember the elections have been com- 
pleted and the other candidetes have been 
returhed and théy stand’ on a different 
footing from the other case: Whatever may 
be the case as to the third, the two ‘suits 
do not lie. . 

The first’ position I take is that there is 
nó right of suit in regard to a ‘judicial act 
and it-is bésed on principles of public policy 
that a public officer should not be haressed 


by suits in regard- to'acts done judicially- 


in the performance of his public duties uñ- 
less there is proved dishonesty and mala 
fles. 

No such suggestion or allegation has been 
madé in the present case, 

A Rettirning Officer’s functions are partly 
_ judicial and partly ministerial; but the re- 

jection of a Nomination Paper is- undoubt- 
edly a judicial act; see’ Woodward v. Sarsons 
(1g), Reg: v. Collins (20), Akers v. Howard 
(21), Pritchard v. Bangor’ Corporation (22), 
[vide also Izzat Ali v. Muhammad Sharafat- 
ullah Khan (r3), Municipal Board, Agra 
v. Ashrafi Lal (9) as to distinction between 
judicial and ministerial: acts]. - 

Unless, therefore, wilful malice is proved 
there can be no ceuse:of action against 
the rejection ofa Nomination Paper by 
Returning Officer. See Pickering v. James 
(23), Ashby v. White (24). 

Where a special tribunal hes teen consti- 
tuted by the Legislature for decision of 

(17) (1881) 16 Ch. D, 143; 50 L. J. Ch. 31; 43 
L. T. 464; 20 W. R. 117; 45 J. P. 111. 

(18): (1893) 3 Ch. 510; 62 L. J. Ch. 943; 3 R. 
got; 69'L: T. 308; 42 W. R. 27. 

go) 879) 10 C. P. 733; 44 L. J. C. P. 293; 32 


. T. 867. 
(20) (1877) 2 Q. B. D. 30; 46 L. J. Q. B. 257; 
6 L. T, 192 


36 L. T, 192. . 

(21) (1886) 16 Q. B. D. 739 at p. 751; 55. L. J” 
Q.B. 273; 54 L. T. 651; 34 W.R, 609; 50 J. P. 519. 

(22) (1888) 13 A. C. 241; 57 L. J. Q. B. 313; 58 
L. T. 502; 37 W. R. 103; 527]. P. 564. 

(23) (1873) 8 C. P. 489 at P. 509; 42 Li J.C 
P. 2173 29 L. T. 210; 21 W. R; 786. 

(24) . 1 Sm. L. C. (ritH Ed:)240 at p. 295 and 
(roth Ed.) 231; 2 Ld. Raymi-938;. 14 Howell St. 
‘Tr. 695; 92 E, R. 126, "ar 


Certain questions arising: under the Act, 


"the jurisdiction of the Civil Court is clearly | 


ousted. The right of standing as a candidate 
in a Municipal election is itself a stetutory 
tight and infringements thereof te governed 
by specific provisions. There is no general 
right of suit at ell. BAaishanhar Nana- 
bhai: v. Municipal Corporation of Bon- 
bay (25); Nataraja Mudaliar v. Municipa 


: Council of Mayavaram (2); Lakshminara- 


Sinha v. Ramalingam Pillai (5). 

Here, after en election the election 
tribunelis' alone competent to hear peti- 
tion and before election the Local Govern: 
ment is constituted the tribunal, See sec-- 
tion 36 and rule 31 of the Election Rules. 

_ Section 352 of the District Municipeli- 
ties Act bers the present suit, 

The scope of the section is not restiicted 
to-acts done but includes also ceses of 


- injunction. Under the e1most identicel pro- 


visions of-section 80 of the Civil Procedure 
Code it has been held at any rete Ly this 
High Coürt thet notice to Secretary of State 
must be given even in suits for injunctión. 

‘See Superintending Engineer, Bezwada v. 
Chitturi Ramakrishnayya (26), Secretary of 
State v. Kalekhan (27), Samanthala Koli 
Reddi v. Pothuri Subbiah (28). 

Further, there is no question of want of 
good fcithetallend section 352 is a cóm- 
plete answer to pleintifi’s suit. —— 

There is again enother remedy open 
to the aggrieved party, namely, séction 36 
of the District Municipelities Act under which 
the Governor in Council may prohikit the 
doing of any action by the Cheirman under 
the Act or under colour of the Act if it is 
in excess of his powers. 


Agein, under rule 31 of the Election Rules 
the Local Government is constituted the 
sole'tribunal for deciding questions of inter 
pretation of-rules. The point for decision 
is whether or not the rules require the Nomi- 
nation Paper to contain certain particulars. 


(25) 31 B. 604; 9 Bom. L. R. 417. 

(26) 58 Ind. Cas. 885; 39 M. L. J. 151 at p. 152; 
i2 I. W. 193; (1920) M. W. N. 495; 28 M. L. T. 
163. : 

(27) 16 Ind. Cas. 947; 37 M. 113; (1912) M. W. 
N. 786; 23 M. L. J. 181; 12 M. L. T. 224. 

(28) 46 Ind. Cas. 86; 41 M. 792; 7 L. W. 586 
34M, LJ 494; 23 M. L. T. 357; (1918) M. W 
414 (F. B.). 
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"Whiére ‘the. party’ hes hada decision, 
right" Or wrong; by thé Locel- Govefhrhent 
there is nó power im the Civil Court to 
inteffete with thet décision. 

But what exactly is the plaintiff s right. 
may te’ 
civil ? sight: recognized at every 


as a "candidate : 
is only oné' of thé steps led. ding up ‘to the 
right to” statid. ` Every 
the rulés does not confer a civil right. 


Right o stand cs a‘ candidate may te a’ 


civil right’ but theie is no civil right to 
being nominated. 

Assuming there is a civil right, the 
remedy i is only by way of démages. See 
Ashby v: White-(24) and not to sue for dec- 
laration or ‘fot ` injunction while the elec- 
tiom is still going on. | 

Rüle 1 provides for an Election Déti- 
tion’ after the election is'over and the im- 
proper refusal of a*Nomiration Paper is one 


of the ground onswhich an election can ke: 


set aside. That exclides impliedly a right 
of action in respect of such rejection’ 
otherwise than’ at an election enquiry. 
AS no suit would le; no injunction can 
be granted. In amy case, thé Court will 
not by er order of injunction ` compel the 
Chairman to do'"whet he has no power to 
do. ‘There is no provision of law under 
which the Chairman’ cen revisé or reveiw 
or cancel lüs'orders. He has nó option but 


to proceel witli tke election. ‘Refers: on 
Election’ page 577, Pritchard v. Banger 
Corpotetizn a 
DEMENT. - 
Séliwabe; Cz "e ate civil ro- 


visión petitions in thiee suits; all erisirg 
o1t'of the Maáicipal elections for Saidepet. 
Ta» first. Civil Revision. Petition No. 765 
is in a suit which asks'for a aecleretion 
that a'Nominetion' Paper put in on behalf 


‘of th: plaintiff as a can. dete for election’ 


as a Municipal Councillor was wrongly 
rejected ‘by the Chaiiman of the Couiicil, 
` the defendant, and for an injunction’ 1o 
restrain him from holding au election’ with- 
out thé plaintiff as a duly. nominated cándi- 
` date, and also to compel hin to Lold' an 
election with the plaintiff ss a canaidaté. 
"Pad: other ‘two Civil! Revision Petitions 
Nos. 758 and 828, ara in suits by two pérsons, 
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a^dvil sight | but there is no 
inter- 
mediate: stage leeding- up: to the standing 
The right of nomination- 


infrühgefüent of” 


“orto ba a candidate at an election is 


do 


whose Notinat/on Papers were also rejected, 


‘against’ two other candidates who being 


thé oàly other ‘candidates for the Wards in 
questioi werd by the rules deemed to have 
been" elected’ when these Nomination Pgpes 
Were rejec ‘ted. The clim the suits 
is for atvinjuiction tó restrain these persors 
from acting as Coüneillors and also annie: 
tha Chairman; who is made a party for this 
puipose, to restrain him from holding a 
meeting of the Council as now constituted 
for thé | piitpdse’ of electing anew Chaiimen. 

Iri the first case, and in one of the Fa 
thé rejection of tte Nomination Papa 
was on the gronnd that it did not give the 
nuniber of the Ward for which the candidates 
desired to stand; and in tke otler case, 
01 thë ground that the thumb-mark ‘of the 
secotidet of the candidate shad not’ been 
‘attested. 

The District Munsif of Pcenamalle grant: d 
terim” injunctions “in all: three cases, the 
District Judge on appsel dissolvedthem all. 

I ani cléai that the rejection of-the Nomi- 
nation Papèrs was not in law justified in 
any of tliè three cases, ana tbat all three 
plaintiffs oücht'to have been treate:l as 


in 


; duly nomi hated, 


In the two letter süits, I am, however, 


‘of opinion that the injunctions ought not 


to have béen granted, hecatse the ploints 
in them disclosed no cause of action against 
the difendants. The sticcessful candidates 
have dóne nothing wrong. They have simp- 
ly fourd’theniselves elected and, therefore, 
as their diity is; propos» to take t eir seats. 
Not do I think thet any Court can propeily 
be asked to grant an injunction restraining: 
the Chairman fior holding a meeting of the 
Council as at present constituted. It is 
open to these plaintiffs to proceed by Elec- 
ticn Petitions. In my- judgment, theie 
being no cavsé of action against the defend- 
ents in thése two suits there can be to 


"ground for grantirg an injunction. 


‘Lurning now to Civil Révisiou Petition 
No. 705 of 1922, if a man entitled to vote 
wrong. 
fullv deptivea of that Tight, an action fer 
damages lies against the pérson se depivir g 
him. This was established in England in 
Aslibyv. White (24), which case has since 
been uniformly followed, andin my juJgmert 
this js also the law of this country as wes” 
stated ia -Muntelap! Board, Agra vw. 


` 
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Asurfi Lal (9). But this statement requiris 
qualification, for if the act by which the 
tight is interfered with is an act done 
in a judicial capacity, then the 1ule applies 
that no action lies unless tae act is done 
maliciously, which in this context really 
means dishonesty; seo Pickering v. James 
23), p1tienlorly the judgment of Brett, J., 
at page s09. In this case the Chairman 
was acting in a judicial capacity in rejecting 
thesc nominations and it is not alleged that 
he acted dishonestly and, therefore, no 
actiona would lie fer damages against him. 
But there may still be a cause of action 
of-a aifletent nature, not in respect of the 
Chairman's past acts, but to pievent by 
injunction the carrying out of any threatened 
action by him wlich would have the effect. 
of illegally interfering with the pleintiff’s 
tigtts; and, in my judgment, this is such 
a case. The Cheirman has unlawfully re- 
jected the plaintiff's Nominotion Paper and 
h hrs announced h’s intention of hoiding 
an election for Ward No. 5 witbout permit- 
ting the pleintiff to be a candidate. I 
do not think that the law is such that the 
plaintiff must weit until the election is 
hild and then bring an Election Petition, 
which is bound to succeed ; nor, indeed, 
would that remedy give him all that he is 
entitled to, because after the Election Peti- 
tion had succeéded, there would have to be 
fresh nominations and there might be other 
candidates in the field that he would not 
now have to mect, to say nothing of the 
trouble and expense that he would necessarily 
ba put to. There is ample authority to 
support this view. In Aslatt v. Corporation 
of Southampton (17), where it was proposes 
to hold au election of an Alderman of a 
Borough in tbe place of the plaintiff, who, 
it was wrongly alleged, had vacated his 
seat; the Court of Chancery interfered by 
an injunction forbidding the holding of 
tue election. In Richardson v. Methley 
School Board (18), that Court granted an 
injunction to prevent the holding of an 
election for the post of School Master in 
place of the plaintiff, who was wrongly 
alleged to be disquaiified for the office, 
and it was laid down that, where there is 
a legal right which can be asserted in law 
ot equity a Court of Equity can grant an 
injunction in protection of that right. 
I hie no doubt that this Court possesses 


the same powers under the Specific Relief 

Act, 1877, and, in my judgmert, this is 24 
case for exercising them. Reliar.ceis placed 
by the defendant on section 352 of the Madras 

District Municipalitiis Act, 1920, which 
protects the Chairman from suits in tespect 

of acts done in his officiel capacity, but, 

in my judgment, there is nothing in that 

section to preclude a suit being brought . 
to restrain him from doing a threatened . 
wrongful act to the detriment of another. 

It is also contended thet ro actica lies 

because the decision of the Chairmen is 

final and coaclusive. I can fisd uotaing 

in the rules to make it so. Under rule 37, 

if any questioz arises as to the interpretation 

of the rules, otherwise then in conrecticn 

with an Election inquiry, the question shell: 
be referred to the Locel Goverrment whose 
decision shell be final. The plaintiff tried 

to refer the question of the rejection of his 

nomination, which wes a question. of the 

interpretation of the rules, to the Locel 

Goverrment but the Local Governmert 

declined jurisdiction in the matter on the 

grounds, es they irform us through the 

Government Solicitor, thet the metter hid 

not been referred to them by the Chairmen, 

or otherwise officially, ard thet the matter 

was already sub judice, The result is, thet 

there has been ro conclusive ruling on the 

point aud itis open to us to decide the 

matter. 

I venture to express a hope thet it may 
be possible for the Locel Goverrment, 
acting under section 36 of the Act, to cercel 
the rejection of this romirct'on by the 
Chairman and direct the election to te 
held with the plaintiff es a candidate. 
They will, ro doubt, also consider. whether 
any action can be taken in the other two 
cases so as to avoid the necessity of an 
Election Petition. 

The defendant must pay the costs of the 
proceedings for injunction before the District 
Munsif and before the District Judge ard 
of this Petition No. 705. The plaintiffs 
iu the other two suits must pay the costs 
of thess petitions Nos. 758 and 828. 

Wallace, J.—These petitions are all 
petitions to restcre the order of the District 
Munsif granting temporary injrnet/ors perd- 
ing disposal of the petitioners’ suits, Cer- 
tein general features are common to all 
aud with these I shall first deal, 
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The Nomination Papers of the three 
petitioners as candidates for the Municipal 
election were declared invalid by the Chair- 
man. In two cases there was only the 
other candidate, who was: declared dulv 
elected, and in the other case the election 
has not yet been held. All the three candi- 
' dates are suing for declarations that their 


nominations were proper and that they 


w.re entitled to stand. The original Court, 
' by injunction, has in the former two cases 
' restrained the duly elected candidates from 


sitting, and in the latte: case, Civil Revision: 


Petition No. 705 of 1922 before us, has 
restrained the holding ot an election. The 
D strict Judge on appeal dissolved all the 
three injunctions, and we are now asked 
to restore them pending disposal of the 
petitioaer's suits, framed to restore to them 
the right to stand as a candidate of which 
` they have been deprived. 

2. ‘Tae in in contention of the respondents 
in ell the cases is that the suits the:nselves 
will not lie end, therefore, no injunctions 
cin be grented. The District Munsif in 
his final order grenting injunctiors cvoided 
deciding that question. It would kave 
been ‘better if he hzd decided the suits 
and the injunction petitions together. It 
is impossible in deciding the propriety of 
these injunctions to avoid déciding on the 
maintainability of the suits.’ 


. 3. The petitioners’ chief contention is 
th:t th: suits are maintainable under 
saction 42 of the Specific Relicf Act as being 
suits by personsentitled to legel character 
fot the declaration of their title. Thet the 
general right of being nomincted to stand 
as a c^ndidate for a Municipel election’ 
is a legel ch-recter cennot, I think, admit 
of doubt, but before it follows thet section 42 
will give a right of suit, we h-ve to note 
that thislegalch^recter is itself the cteation 
of a specific Stətute, the District Municipali- 
ties Act, V of 1920, and th-t it is settled 


jaw that where a Statute itself sets up a 
proper ttibunel for trying cases of the. 


infrinzem2nt of the right to such a legal 
chitecter and thst tribunel h^s functioned 
judicially, th: Civil Court will heve no 
jurisdiction. Soth:t we hive to examine, 
firstly, whit is the nature of the infringe- 
ment of the right compleined of; secondly, 
is tiere a tribunal appointed by the Act 
gf the Rules under it to deal judicially or 
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quasi-judicially with such cn infringement, 
end thirdly, if there is one, has it functioned? 
. 4. As I conccive the position, no ore 
is denying the petitioncrs' general right 
to be nominrted to stand as candidates 
in this or in other elections, provided that 
their Nomin-tion Papers ate in proper 
form. No one, leest of ell the Chairman, 
is concerned to deny th-t the petitioners 
were entitled to stend if their interpretation 
of the rulesiscorrect and if their Nominction 
Papers were in proper form, cnd no one, 
least of all the petitioners, is concerned 
to deny thet they were notentitled to stend 
if the Chairman’s interpretetion of the 
rules is co rect nd their Nominct cn Peters 
we e not in proper form. 

5. ‘Therefore, the only questicn of sul- 
stance that the suits really raise is, whether 
ot not the petitioners’ Nominction Papers 
were in proper form, thet is, whether the 
Tules on this matter have Feen properly 
followed. No allegation of bcd faith is 
made ageinst the Chairman, ind there js 
no contention that he delikerately mis- 
intespreted or disoteyed perfectly clear 
rules with the object of depriving cry ore 
of his lawful rights. Hence, we must teke. 
it thet the Chairman honestly consicered 
thet he was conforming to the rules when 
“he tejected the three nominations. The posi- 
tion then is this: thet the Chairmen in 
good faith, although .mistiEcrly, in my 
opinion, held the meznirg “of tke rules 
to be in ore wey, while the petitioners 
hold it to be «nother. The Teal poirt. 
at issue and the poirt, which the District 
Munsif who hes to try tle suits must decide, 
therefore, is merely whether the rules 
have been properly interpreted, and eccord- 
ing as his interpretation inclines towüurcs 
the petitioners’ view or the Cheirmen's 
view, the petitioners will or will not have 
a cause of nctior. If the petitiorers gct 
a decision of the proper cuthotity, whore 
decision is fins in this metter, interpreting. 
the rules in the manner for which they 
conterd, their rights will te. once for cll. 
Testored. : a 

6. Is the Civil Court then the final. 
authority for tht purpose, ord will e civil 
suit lic, which, in.egsernce is merely ccllirg 
upon the. Civil, Court to interpret these 
rules tegetding the nominitior of eardics tes 
for election? 1 think thot the answer 
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would ordinzrily be im the -negztive for the 
shott reason that, as I read the rules, an- 
other tribunal is set up for that very pur- 
pose. Rule 31 of the Election Rules clearly 
lays down that ''if any question arises as 
to the*interpretation of these rules other- 
- wise than in connection with an Election 
enquiry, the question shall be reierred 
to the Local Government whose decision 
shall be final," thatis,the Local Government 
which drafted the rules 15 the final arbiter 
for deciding what the rules mean, and the 
CivilCourt cannot ordinarily be asked to de- 
cide whether the Local Government’s inter- 
| pretation of its own rules is right or wrong. 

7. There is, however, in one of these 
cases -Civil Revision Petition No. 705, 
this peculiar feature which was disclosed to 
us only towards the close' of the argument 
before us, namely, that the petitioner had, 
after the unfavourable ruling of the Chair- 
mati, made a reference to the Local Govern- 
ment and asked it to interpret the rules 
and revise the Chairman's order and permit 
his nomination, and that the Government's 
answer was that it declined to interfere. 
The answer is before us and on its face 
itis not clear on what grounds the Govetn- 
ment declined to interfete, but the letter, 
also before us, produced by the Government 
Solicitor on 18th December 1922, makes 
it-clear that the refusal to interfere was, 
on the ground that the Local Govetament 
had no jurisdiction, Government apparently 
holdiug that, while a reference can be made 
in such a cass under rule 3r it cannot be 
made by a private patty but only by ‘the 
Chairman. I am myself unable to Tead 
rule 31 so, oid, so long as it is read so, 
so long will aa aggticved candidate be 
driven for his remedy to the cumbrous 
method of a civil suit and an iujunction. 
The net result, however, 1s that the Govern- 
ment conceived that it had no jurisdiction 
and, therefore, declined tofunctioa as the 
judicial” or quasi-judicial tribunal it was 
intended to be, because it thought that the 
case had not, been properly brought be foteit. 
.8. Now, if this tribunal had functioned 
in this.case and given a decision—whether 
right or. wrong in the opinion of the Civil 
Court is: inimatetial—I am clear that the 
Civil Court would have no jurisdiction 
and the temedy provided by the -Statute 
would have been used.and exhausted and its 
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decision on the matter would bo fincl. 
But where the proper tribunal has dechned 
jurisdiction ana the aggrieved party is thus 
pereft of his statutory and constitutional 
remedy, itis the province of the Civil Court, 
as a Court of Equity, to fill the vacuum 
created and to exercise the jurisdiction which 
the proper tribunal has: railed tu exercise. 
g. It cannot be admitted that the. fiac 
of she Chairman in the matter of interpre- 
tation of the rules is absolutely final, and 
that he can by his mere order prevent a 
candidate from standing for election; such 
a principle is not deducible trom the Act 
or the rules. ‘Lhe rules not only do not 
say so, but provide a nethod of appeal 
or revision trom such an order. Selt-Govern- 
irent has not progressed so tarin the direc- 
tion of autocracy. lt Government then 
misinterprets its own rules as giving it 
no jurisdiction so as to take away irom the 
aggrieved party the remedy provided by the 
rules, and thus, in effect, declares that it 
never intended itsel to have jurisdiction 
then the Civil Court must take it either, 
that the Statute does not oust the jurisdiction 
of the Civil Court or that the Government, 
nevertheless has jurisdiction, but refused 
to exercise it. In the latter case the Civil 
Court may legitimately be called on to inter- 
lere in order to decide whether a 
particular authority has or has not 
jurisdiction in a particular matter, 
and ifthat authority has jurisdiction but ` 
refused to exercise it, then to exercise it 
itself, and not to leave the aggrieved party 
without any remedy. In other words, the 
ordinary jurisdiction o£ a Civil Court may; 
in the trst instance, be barred by a Statute 
or Rule setting up another authority, but 
when that Statute or Rule is not obeyed 
and that other authority retuses to function 
then the bar is removed, and there is nothing 
to prevent the Civil Comt itself functioning. 
Io. The attitude of the Government 
in declining jurisdiction in this case is diff- 
cult to understand. In other cognate mat- 
ters, a definite tribunal has been set up 
by it, which automatically ousts the juris» 
diction of the Civil Court, Io the case of | 
an elector wrongfully excluded from tne `’ 
Electoral Roll, the rules under the Act 
provide for the decision of the case by a 
specialtribunal, Inthecaseot malpractices 
or irregular procedure at an election, the 


. 
+ t 


Vol, 73] 


INDIAN CASES. 


629 : 


SARVOTHAMA RAO 0. CHAIRMAN, MUNICIPAL, COUNCIL, SAIDAPET, i 


rules provided for an Election Petition being 
brougat before the District Court or a Sub- 
Court. It is difficult, therefore, to believe 
that the Government intended to leave 
without remedy a candidate whose nomina- 
tion was improperly rejected by the Chair- 
man, and Iam fortified by this, in my 
opinion, that the Governmentin this case 
wrongly declined to exercise a jurisuiction 
which was intended to be exercised by it. 

II. In Civil Revision Petition No. 705 of 
1922,therefore,I am satisfied that thettibunal 
was then really set up but refused to function, 
and such refusal is the direct source tor 
the petitioner’s cause of action and the 
basis for the maintainability of his suit, 
On that ground the suit out of which that 
Civil Revision Petition has sprung is prima 
jJacie maintainable. 

I2. I shallnow deal with the three points 
urged by the respondents against 
the maintainability of that suit and the 
otuer two suits. Lhe first is section 352 
of the District Muuicipalities Act. That 
is a bar to suits only in respect of acts done, 
but the real grievance in Civil Revision 
Petition No. 705 ot 1922 is not that the 
Chairman rejected the nomination but that 
he intends to hold an election without ai- 
lowing petitioner to stand, that 1s that the 
Chairman is threatening to do wrong. Sec 
tion 352 is no bar to such a suit. But it 
will, £ conceive, be a bar to the other two 
suits from which Civil Revision Petitions 
Nos: 758 and 828 have sprung, since in my 
view, the election in those cases has been 
held, there being no diiference between 
a case where a contest has taken place 
and a case where a contest has not taken 
place. Ii a candidate has been returned 
as elected, the election is over and has been 
held. Therefore, in these two cases 
the suits are to set aside acts done 
and not acts threatened, I am not at 
present, however, very sure of the 
correctness of this opinion and to preter 
to decide the fate of these two suits on the 
next ground. of objection. 

13. This ground is that all the three suit 
are Darred because the petitioners have their 
remedy by way ot Kiection Petitions. In the 
case ot Civil Revision Petitions Nos, 758 aud- 
828 lam clear that this isa good objection. 
Elections have been held and there is a 
tribunal set up by the rules for the decision 


of petitions to set aside elections, .a tribunal 
whose decision under the rules is final. The 
Statute itseli, therefore, provides the remedy 
and the statutory tribunal has not refused 
jurisdiction, ‘Lhe ordinary Civil Courts, there- 
fore, have at present no jurisdiction, In my 
opinion tor this reason also these two suits 
ate not maintainable 1n the Civil Court. 

I4. But as regards Civil Revision Peiti- 
tion No. 705 of 1922 the position differs 
radically. The election has yet to be held 
and I am quite clear that any post-election 
remedy 1s wholly inadequate to afford the 
relief which the petitioner seeks, namely, 
that this election, now published, be stayed, 
untilit can be held with himselt as a candi- 
date. It is no consolation to tell him that 
he can stand for some another election. It 
is uo remedy to tell him that he 
must let the election go on and then have 
it set aside by petition and bave a 
fresh election ordered, The fresh election 
may be under altogether differrent condi- 
tions and may bring torward an array of 
fresh candidates, Tue petitioner can only 
have his proper relief if tne proposed election 
without him is stayed until bis rejected 
nomination is restored and hence an injunc- 
tion staying this election was absolutey 
necessary, unless the relief asked ior was 
to be denied hin: altogether in lemine. 
In most cases ot this kind no doubt there 
will be difficulty tor the aggrieved party to 
get in his suit 1p tıme betore the threatened 
wrong is committed; but, when he has 
succeeded in so doing, the Court cannot stul- 
tify itselt by allowing the wrong wlucL it 15 
asked to prevent to be actually consummated 
while it is engaged in trying the suit. 

15. The third ground of objection re- 
lates more to the grant of the injunction 
in Civil Revision Petition No, 705 oi 1922 
than to the suits themselves, and, that is, 
that this Court or any otber cannot by 
injunction compel tbe Chairman to do what 
be has no longer any power to du, it being 
urged that tne Chairman has no power 
under the rules to revise or cancel his own 
Orders, and must automatically proceed 
to hold an election. I am not im-', 
pressed by this arguimert. itis tanta- - 
mount to saying that the Chairman has no 


power to set right an admitted wrong. I~e’ 


should hesitate to draw any such conclusion, 
and, in any case, the Chairman can apply ' 
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fo* the intervention of the Local Govern- 
ment which under section 36 of the Act 
has ample powers to set right any blunder 
or mistake. 

IA, ‘he cases quoted before us do not 
&ppear to me to affect these conclusions. 
Both sides have quoted freely from English 
Lew, mostly from cases of mandamus and 
quo warranto, which clearly lay down that 
a Returning Officer is acting judicially in 
dsciding on the validity of a nomination 
papar, and that, in respect of such judicial 
act, no suit for damages can be 
maintained against him. Thatisa different 
question. he case in Pritchard v. Bangor 
Corparation (22) is a case in which 
the Civil Court claimed jurisdiction 
to interfere with the order of the 
Returning Officer disqualifying a candi- 
date as passed without jurisdiction and pro- 
ceeded itself to decide on the validity of an 
election. That also was a case of 
mandamus, The only English cases 
really nelpfull are Aslati v. Sou- 
thampton Corporation (17), and Richard- 
soù v. Methley School Board (18) 
which follows on the former, in which in- 
junctionssimilarto those now in controversy 
were granted in actions for an injunction 
by a Court of Equity, the injunctions being 
granted under section 25.0f the Judicature 
Act, 1873. 

17. As regards Indian Cases, ‘apart 
from cases such as In re Surendra 
Chandra Ghose (20) end Narendra Nath 
Mitter v. Radha Charan Pal Bahadur (4) 
and In the matter of Amulyadhan Addy 
(30) founded on mandamus, the case in 
Sabhapat Singh v. Abdul Gaffur (1) is one 
in which it was declared generally that a 
suit by a candidate in a Mofussal election 
will lie for a declaration of his right to vote 
aud to stand as a candidate, and that he 
was duly, elected. It proceeded partly 
on the consideration of a saving clause in 
section 15 of the Bengal Municipal Act 
III of 1884, which it was held must te 
read into to previous Act of 1884 
and partly on the ground, that if no such 
suit lay, there will be no way of upholding 
and maintaining such civic rights in the 
Mofussal. The grounds for this decision 
seem open to question since the rules 


(29) 49 Ind. Cas. 454; 45 C. 950. 
(30) 50 Ind, Cas. 307; 46 e 132. 


under the Act of 1884 evidently provided 
for an election petition before the District 
Magistrate and the ratio decidendi would 
imply that section 42 ot the Specific Relief 
Act will support such a suitin the Mofussal, 
though it cannot be called in aid in the 
Presidency Town, because section 45 of the 
Act, which wes called in aid inthat case and 
has so often, been called in eid in similar 
cases in Calcutta, implies, by force of clause 
(d), that there is no other remedy and, there- 
fore, no remedy under section 42. I do not 
think that that case is of very much assist- 
ance. In Molla Atau! Huq v. Chairman of 
Manicktola Municipality (2) the question 
of jurisdiction was dealt with in 2 very 
summary manner, the want of jurisdiction 
not being seriously pressed, probably in 
consequence of the earlier ruling in Sabhapat 
Singh v. Abdul Gaffur (1). 

18.In Municipal Board Agra v. Asharfi 
Lal(9) the suit was for damages for wro.g- 
ful refusal to enterthe voter’s name on the 
Electoral Roll, and it may be noted that 
in that case the party had had hisname 
already entered on the Electoral Roll bs the 
District Magistrate before he came into 
Court, so that it does not help us to decide 
whether in Allahabad a suit for entry on, 
the Electoral Roll or a simillar relief will lie. 

I9. Coming to the Madras cases Nataraja 
Mudaliar v. Municipal Council of Mayavas 
ram (2), relying on Bhaishankar Nanabhai 
v. Municipal Corporation of Bombay (25), 
declares that a civil suit will not lie to set 
aside an order of the Collector, (who was 
the tribunal designated under the rules under 
Act IV of 1884 to pronounce finally 
ou the validity or the invalidity 
of an election), declaring an election 
invalid, after an enquiry has been held 
by him. The decision is clear that a Civil 
Court cannot, as it were, sit in appeal 
over a tribunal appointed by Governmert 
to decide such a question finally. No doubt 
the learned Judges in that case say that 
a suit would lie to declare that the- pleint- 
iti was a person qualihed to vote and stand 
as a candidate and that so far is authority 
for the position that such a suit is rot ur dex 
all circumstances wholly unmaintaineLle. 
The case in Valli Ammal v. Corporation 
of Madras (31) proceeds on the generai 


P" (31) 16 Ind. Cas. 971; 38 M. 41; 12 M. I, T 
469; 23 M, L. Ji 531; (1912), M. W, N, 1162, 
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principle that the Legistature would not have 
intended the word “final” in a particular 
section ‘of the Municipal Act to be so inter- 
pretei as to leave the Municipal Council 
to he a final Judge in its own cause, The 
principle is applicable to the present casé, 
and. in so far as it declares the jurisdiction 
of the Civil Court to prevent such a w10ng, 
it isin point. 

40. The case in Lakshminarasimha 
v. Ramaliveam Pillai (5) wes  suff- 
ciently decided by one learned ‘Judge 
o2 the ground that the particular rules 
of the Local Boards Act which he was cou- 
sidering, were ultra vires and could not, there- 
fore, oust the jurisdiction ot the Civil Court 
but be also hold that the rules in that parti- 
cular case. if valid, would oust that jnris- 
diction. Ihe other learned Judge con- 
curred in the latter opinion. This cese does 
not dzal with the particular difficulty here, 
which is occasioned by the rules rot being 
carried out. 

2I. I, therefore, egree that the correct 
principle is that, when a duly constituted 
tribunel has refused to try the question of 


the right of a pattv to the legal charactet, 


of oxe entitled to be nominated to stand 
as candidete for an election, end there is 
no othor remedy available, the ordinary 
Civil Court has jurisdictoa to entertan 
a suit for that relief and the right to grant 
a proper temporary injunction retaining 
matters in status quo ante until the ‘suit is 
tried. Civil Revision Petition No. 705 
of 1922 is exactly such a case and the 
injunction granted by tle original "Court 
was, therefore, a proper one..In the other 
two cases, tbe election hes been held and 
the petitiorers lave 2 remedy not yet 
employed or exhausted, namely, by way 
of Election Petition, and, therefore, their 
suits are at the least premature, and in 
my: view at present unmaintainable. 
The injunctions grantec in those cases 
cannot, therefore, be uphela. In Civil 
Revision Petition No. 705 of 1922 the 
otder of the District Judge should, there- 
fore, be reversed and the injunction granted 
by the District Munsif restored’, The other 
two Civil Revision Petitions shotild be 
dismissed. i 
v; N. V. & N, H. 
z ' C. R. P. No. 708 accepted. 
C. R, P. Nos. 858, 828 dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREES 
Nos. 398 T0 457, 554 TO 569, 57170 636, 638 
10657, 659 TO 699 AND 785 OF 1921. 
April 23, 1923. 
Present :—Justice Sir John Bucknill,*Kr., 
. and Mr. Justice Ross. 
NATHUNI RAI AND OTHERS— 
DEFENDANIS—-APPELLANTS 
-VEYSUS . 
Maharajadhiraj SIR RAMESHWAR 
SINGH BAHADUR —PLAINTIFFE 
— RESPONDENT. 
Maharajaahiraj Sır RAMESHWAR 
SINGH BAHADUR-—PLAINTIFF— 
APPELLANT 
versus 
DAMODAR DAS AND oTRERS—DEFEND- 
"ANTS—R ESPONDENTS. 

Landlord and tenani—Trees, whether belong to 
tenant— Burden of proof—Pleadings and proof— 
Custom set up not proved— Court, whether can find 
portion of custom set up proved. 

Under the general law trees standing on land 
held by a tenant on cash-rent belong to the land- 
lord and if any custom deviating from this general 
proposition is alleged, it must be proved conclu- 
sively ty those who maintain it. [p. 631, col. 1.) 

Semble:—Enquiries as to the existence of a cus- 
tom are not on the same footing as those, relating 
to a contract, and yet in modern times, since there 
has been attached to the form of pleadings less 
rigid adherence than in former days, a Court would 
have little hesitation in finding on, the evidence 
in a case that, although an entire custom set up 
by a defendant does not exist, yet a material part 
of it does. [p. 638, col. 2; p. 639, col. 1.) 

Eshenchunder Singh v. Shamchurn Bhutto, 
ir M.I.A. 7,6 W.R. P, C. 57; 2 Ind, Jur. (N. s) 
87; 2 Sar, P. C. J. 209; 20 E. R. 3, Bhagwan 
Singhv. Bhagwan Singh, 21 A. 412; x Bom, L. R. 
311; 3 C. W. N. 454; 26 I. A. 153; 7 Sar. P. C. J. 
474; 9 Ind. Dec; (N. $) 971 (P. C); Ward v. She- 
pherd, (1817) x46 E. R. 367; 3 Price 608 and Desai 
Ranchhoddas  Vithaldas v. Rawal Nathubhai 
Kesabhai, 21 B, 110; 11 Ind, Dec. (N. S.) 75 
distinguished, ~ i 

Appeals from the decision of the District . 
Judge, Darbhanga, datcd the 7th October 
1920, modifying a decision of the Suto- 
dinate Judge, Darbhanga, dated the 31st 
March 1920. 


Messts. L. N. Singh and D. P. Sinka, 
for the Appellants. ; 

Messrs. S. Sultan Ahmad, Murari Prasad 
and R. K. Jha, for the Respondents. 

JUDGMENT. 

Bucknill, J.—An important question is 
involved in these numerous second appeals 
from and epplications in civil revisicy 
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relating to a decision of the District Judge 
of Darbhanga, dated the 7th October 1920, 
modifyng a decision of the Subordinate 
Judge of that place, dated the 31st of March 
of the same year. There are also cross- 
appeals by the respondent. The facts are 
substantially similar in all the suits and are 
extremely simple. 

The plaintiff is the Maharajadhiraj of 
Darbhanga and the defendants are occu- 
pancy raiyais in a Mouza called Narar 
Darbhanga, belonging to his estate. The 
dispute is simply as to whether the de- 
fendants can cut down and appropriate 
trees on the land which they occupy. 

Now, in his plaint in Second Appeal No. 
398 of 192x (the papers in which I, through- 
out, shall for convenience alone refer), the 
plaintiff, after reciting that Mouza Narar 
belongs to him in his proprietary interest 
and that the defendants are Kashthars 
under the fícca system, alleges that they 
have legally no connection and concern 
with the timber of the Mango, Jack-fruit, 
Siso, Pithi, Babul and Gambar trees which 
were, or are still, standing on the land 
occupied by the defendants and that when 
any such trees are cut down or fall down the 
plaintiff is legally entitled to appropriate 
the entire timber thereof. The plaintiff 
then details the alleged breaches of his 
recited rights, and, after setting out the 
value of the timber wrongly appropriated 
by the defendants, prayed for the follow- 
ing reliefs :— 

(a) that on adjudication of title it might 
be held by the Court that the entire timber 
of the trees standing on the Gachhi of the 
defendants belongs to the plaintiff after 
they happen to fallor are cut down, and 
that the defendants have no connection 
aud concern whatever therewith; 

(b) that it might be held by the Court 
that the defendants had, without any 
right, cut down the trees and appropriated 
the timber thereof as detailed in his plaint 
and that he is, therefore, entitled to recover 
damages to the amount of the value as 
indicated by him, 

The defendants in their written statc- 
ment alleged that there is a custom pre- 
vailing in the Mottza where their lands 
ate situated that the malik hes no right 
to the trees standing on Kha (cash-rent- 
paying) lands but that the tenants are 
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entitled to appropriate and sell the entire 
timber of the trees when they are cut and 
when they fall down. The defendants 
also maintained that the plaintiff’s claim 
was barred by limitation. In additiont to 
thisthe defendants drewattention to 2 suit 
brought by the plaintiff a short time pre- 
viously against two persons named Sondhari 
Rai and Bachan Rai in which the same ques- 
tion as in the present suit had been raised 
andin which he had been unsuccessful. ‘The 
defendants further put forward certein 
other contentions, which are not here 
really material, traversing the allegation 
as to the number of trees alleged to have 
been cut and the value of the timber ap- 
propriated by them. ‘The pleadings in ell 
the other cases were substantially the seme 
with minor differences which are not be- 
fore us of any moment. On these plead- 
ings the case went for trial before the Sub- 
ordinate Judge. It will be observed that 
the principal question for determination 
is as to the allegation by the defendants 
of the custom existing in the village under 
which the tenantry have the right to cut 
‘trees and appropriate their timber without 
the permission or assent of the plaintiff 
and without paying him any compensation. 
There is also the subsidiary question as to 
whether the plaintiff's claim was barred by 
limitation or affected by the previous de- 
cision in the case which the dcfendants 
mentioned in their written statement. Now, 
the Subordinate Judge drew up numerous 
issues: to five only of which I think it isneces- 
sary that I should refer. These issucs are:— 

No. 3. Is the plaintiff entitled to the 
timber alleged by him? 

No.4. Is there any custom by which 
the raiyats are to get the entire timber of the 
trees standing on their kashi lands ? 

No. 6. Isthe suit barred by limitation? 

No. 8. Are the trees Agachha (useless 
for utilization as timber) as alleged by the 
defendants; if so, can the claims lie ? 

No. 10. Is the plaintiff's claim barred 
by estoppel ? 

Now, it may be advantageous, before 
attempting to deal with the decisions at 
which the Subordinate Judge and the 
District Judge respectively arrived, to 
enunciate clearly the fundamentel prin- 
ciples of law upon which the consideration 
of this case must be approached. It is 
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common ground that, in cases where.such 
a relationship of landlord and tenant as 


obtains in this case exists, the property: 


in trees and their timber lies with the land- 


lord and that, if any custom deviating. 


from this general proposition is alleged, 
it must be proved conclusively by those 
who maintainit. In these cases the plaintiff 
pleaded the general law, the defendants 
pleaded a custom varying the general law 
to the effect that the tenants are entitled 
to cut trees as they wish and to appropriate 
to themselves the timber > thereof. 
Having thus defined the law, it may now 
be stated that the Subordinate Judge found 
that the plaintiff wes entitled only to half 
the timber of the trees and decreed the 127 
suits in favour of the plaintiff on that basis 
but ‘without costs. From. this decision 
there were appeals and cross-appeals by 
the plaintiff and the defendants, respectively. 
The District -Judge dismissed both without 
any order as to costs in favour of, either 
party; he, hówever, slightly modified the 
judgment of the Subordinate Judge by 
holding as against the plaintiff that some 
kinds of trees which the Subordinate Judge 
had thought: could - not be regarded “es 
properly falling. within the category of 
timber or fruit trees (i.¢., Agachha) ought 


' not to be excluded from that classification. 


It is from this decision ofthe District Judge 
that these appeals and cross-appeals have 
now been preferred to. this Court. It ‘may 
be convenient to consider and deal with 
first the Issue No. 10 relative to estoppel. 
This! question relates to what, if any, bear- 
ing 4 decision in a case which was brought 
by the plaintiff against one Sondhari Rai 
and others in the Small Cause Court of 
Darbhanga has on this suit: in that action 
the plaintiff alleged a claim similar to thet 
in the present case against the defendants 
‘who! were in the same position as are the 
defendants in these appeals. No evidence 


was, however, there edduced on behalf of. 


the ‘plaintiff to rebut .certain testimony 
which was brought forward by the defendants 
in that case to show that the custom under 
which the tenants were entitled to cut 
the trees and appropriete their timber 
existed in this village. It wes there held 
that the defendants had proved a custom 


end'thet the plaintiff feiled. It is, I think, 


obvious, as is pointed out by the Subordi- 
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nate Judge, that such a judgment could 


mot affect any decision which ought to be 


arrived at in the present cases; as, here, 
the parties are entirely different: "The 
matter, however, càme to this Court in 
Civil Revision No. 132 of 1916 principally 
upon another point:—Namely, as to whether’ 
the Munsif was right, in taking into con- 
sideration what is known as the “Village 
Note"; this is a kind of memorandum, drawn 
up by Survey Officers at the time of Land- 


‘Settlement Operations, which is supposed 


to give some account of,. inter alia, any: 
customs which exist in a locality concerned. 
The “Village Note” in respect of .Mouza 
Narar was said ,to support. the defendants’ 
allegations but it was contended on behalf 
of the plaintiff in the revisional: proceedings 
before this Court that it was of no evidential 
value. Mr. Justice Jwala Prasad, before 
whom thé r.atter came, ruled that the Village 
Note did possess evidential force and' 
should not be excluded from. consideration. 
The Subordinate Judge has rightly pointed 
out that this previous decision by the Munsif, 
sitting as a Small Cause Court Judge and 
in a suit in which the defendants were. not’ 
the same as those in these appeals, could 
not act as res judicata; whilst the District 
Judge has indicated that any. ` argument 
that an entry in a Village Note to the effect 
that.a landlord had given up his claim , 
to the value of trees.on kha lands paying 
full bhit rent, could operate as an estoppel 
against him, in a suit in which he contend- 
ed to the ‘contrary, must obviously be 
fallacious. . ` ín : . 
With regard to Issue No. 3 “Is the plaint- 
iff entitled to the timber as alleged by him?" 
and Issue No. 4, "Is'there any ‘custom by: 
which the raiyats are to get the entire timber 
of the trees standing on their kasht lands ??’ - 
the Subordinate Judge and the District 
Judge have both correctly pointed out: 
the fundamental principles of law. The 
former says itis clear that, according to 
well-established propositions of law, “tke 
tight to appropriate the entire timber 
of the trees standing over the tenant holdings 
belongs to the malik who is the proprietor - 
of the soil. Thet being the case, the onus 
lies om the tenants (defendants) to prove a 
custom by which they are entitled to 
appropriate the entire timber of the trees 
standing over their nakdi holdings which 
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are known es khap holdings. The question 
to be decided.in these cases is £5 to whether 
the defendants have succeedcd in proving 
custom in the menner elleged by them. 
I have carefully considered the nature of 
evidence adduced in these suits on Lehelf 
of the defendants thet they have feiled 
to prove eny such.custom as is alleged by 
them.” The District Judge writes: “It 
hes been decidéd in several ceses thet by 
the Common Taw of Indiatrees growing 
‘on tenants’ lands ere pert of the soil and as 
such the right | to appropriate the wood 
primarily belongs to the landlord. There 
are innumerable rulings on this point anc 
it would serve no useful purpose to enume- 
rate them here. As e matter of fact, this 
rule of Common Lew wesnot questioned 
before me by either party. No exception 
is made.in the case of trees plcnted by the 
tenents or their ancestors. The only excep- 
‘tions elloweble ere in respect of compere- 
tively valueless. trees which come under 
the designation of Agchhas. Of coutse, 
the cese of c tenant heving 2. permanent 
right in the lend iss different one. As, 
however, none of the defendants claim any 
. permenent right to the lends it is not neces- 
sary for me to discuss the law releting to 
such tenants. This Common Lew of India 
may, however, be modified by locel custom 
or usage. But such custom or usage must 
be proved by the tenents.” The Sub- 
ordinate Judge cnd the District Judge, each 
then, continue to disctiss the nature of the 
evidence upon which the defendants had 
. placed reliance in order to prove the custom 
alleged by them; they both remark th^t 
it wes essentizlly the seme 2s thet which 
had been adduced before the Munsif in 
the chse which the pleintiff hed brought 
against Sondheri Rei cad they both, un- 
hesitatingly, reject such evidence £s support- 
ing any such custom ss they elleged. 
It may be, kere, edventageous to quote 
from what the District Judge w:ites in Lis 
judgment upon this question cs he sum- 
mortises, in my view, very capably the 
value of ihe evidence. He writes, "I shell 
now examine the evidence of custom. 
Both sides hve given evidence, oral and 
documentary, in support of their respective 
allegations. The documentary evidence 
on beh-lf of the tenants js pro^ticclly 
the same ag was filed in Sondharj Rai’s cage 
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referred to atove, with this exception that 
the judgment in Sondh^ri's case also is 
telied upon by the tenants in support of 
their cllegations. The judgment of Mr. 
Justice Jwela Presed in Sondhari’s cese, 
however, shows thet the | documentrry 
évidence wes not sufficient to prove «ny 
custom. Regsons in support of this finding 
ere given in the judgment crd I accept 
those reasons cs my own. The case was 
practically decided on the orel evidence 
in thet case, or rether, the etsence of oral 
evidence on the side of the lendlord. The 
question is, how fer the judgment in 
Sondheri's ccse strengihens the position 
of the tenents in the present suits. 
The lew, no doubt, js thet a judg- 
ment though not inter partes is evi- 
dence «nd sometimes good evidence of 
custom in other suits. The judgment in 
Sondhati’s cese hes, if possible, 2 grecter 
velue by reeson of the fact thet the present 
pleintiff wes the pleintiff in thet cese. But 
it ccnnot operete as res judicata ond the 
evidence of custom efforded by it con be 
rebutted. In the present case there is 
ample evidence on the record on the pleint- 
iff's side to rebut the whole evidence, orel 
end documentary, on the defendent’s side. 
Itis also to be seen that Sondheri's cese 
wes 2 petty Smell Cause Court one, in which 
the plaintiff wes not expected to produce 
evidence so exh2ustively. The evidence 
on the side of the pleintiff in these suits 
consists both of oral testimony end docu- 
ments. The principe] documents are lots 
of kabuliyats, including about 40 executed 
by the defendents or their predecessors- 
in-interest in 40 of these suits. All the 
kabuliyais exe registered documents end 
most of them were executed in 1902, thet is, 
shortly efter the publicetion of the Record 
of Rights. There ere, however, some earlier 
in dete then the Survey proceedings. All 
the kabuliyals exe almost to the seme effect. 
The portions relevantfor the present inquiries 
are paregraphs 7 «nd 9. In pereerarh 7 the 
ten^nts agreed not to cut awey the trees 
becring fruits end those not bearing fruits 
from the demised Irnds without the consent 
of the malik end it is stated thet this is 
according to previous cestom. Peragraph 9 
runs cs follows: ‘In pursuance of the terms 
enumersted in perapraph ro of the former 
kabuliyatand in accordance with the previous 
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usige prevailing in the villege,.Í shall not 
Sell trees bearing fruits end those not bear- 
ing fruits without permission in writing 
of the malik or his authorised agent.’ . It 
was contended by the learned Vakil for 
the tenants that these kabuliyais cannot 
help the plaintiff because, in the first plece, 
the permission related to the cutting of the 
trees and there is always & distinction be- 
tween the right to cut trees end the right 
to appropriete the wood efter they fall 
down or are cut. No doubt, the two things 
are entirely different es h^s been held in 
the cases reported as Samsar Khan v. Lochin 
Dass (1) end Nafar Chandra Pal Chowdhuri 
v. Ram Lal Pal (2) end the notes to the same. 
But in these habuliyats, the custcm or 
usage is cdmitted in respect to 
both these rights seperetely. Paragraph 
7 relates to the first right end paragiaph 
gto the second right. Paragraph 9 
says thet permission is to Pe 
taken according to previous usage before 
selling trees end tht half the velue will 
go to the landlord. The Fabuliyats, there- 
fore, cleatly show thet according to the 
preveiling us^ge the tenants ere to obtain 
the landlord’s permission in selling the trees 
and the lendlord is to get h^lf the value. 
The Chalan and eccount pepers proved 
by the pleintiff show clearly th^t cll elong 
the tenants did esk for permission end the 
malik got hlf the velues of the trees. 
The number of instances proved by the 
pleintiff is innumerable. "There , is also 
orci evidence in support of the pleintiff’s 


case iht the right to the wood is ell along 
‘with the landlord. The contrary evidence 


on the side of the tenents is worthless. 
Most of the witnesses are interested wit- 
nesses end some of them have themselves 
prid h^lf the price of the wood to the lend- 
lord. In my opinion, therefore, the evidence 
on the pleintiff's side is overwhelming to 
rebut the orel and the documentary evi- 
dence on the side of the defendants.” 

Now, before I proceed to consider tbe 
arguments which have been addressed to us 
on beh^M of the appellants (thet is by the 


defendants) in these appec's in their 
eidetvour to show thet the District 
Judge ws  wzong in deciding that 


(1) 23 C. 854; 12 Ind. Dec. (N. S5.) 567. 
(2) 22€. 742; 11 Ind, Dec. (N. 8.) 493- 
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they had not proved the custom which 
they maintained, I think it is desir- 
able to point out thet the main 
contention which is strongly urged upon 
us by the learned Counsel who eppetred 
for the plaintiff in his cross-appeal upon 
this point is that, heving come to the conclu- 
sion as they did that the defendants had 
failed to prove the custom which they el- 
leged, the Subordinate Judge and the Dis- 
trict Judge, ought, so far es any question 
of custom wes concerned, to have decided 
forthwith ageinst the defendants. Instead 
of this, however, the Subordinate Judge 
and the District Judge, after having thus 
held that-the defendants had not proved 
the custom pleadec ,then proceeded to enquire 
as to whether they, upon the evidence 
adduced before them, could find any ground 
for thinking that the pleintiff wes not en- 
titled to the whole of the rights which he 
claimed; end, es I have already steted, their 
decision was thet the plaintif wes only 
entitled to half the value of the timber of 
trees cut by the ten-utry or fellen. It has 
been strongly contended on behalf of the 
pleintiff thet, in thus making out a case 
for the defendants which was not the de- 
fendants’ own case, end in thus in effect 
finding in favour of a custom which was 
not suggested by the defendents, the Sut- 
ordinate Judge end the District Jrdre 
heve toth made a serious legel error. With 
this important question I shell deal leter. 
Now, the erguments which were put 
forward on behalf of the defendants 
in their ettempt to show thet the District 
Judge wes wrong in thinking thet the de- 
fendents hed not proved the custom which ' 
they alleged, do not, I may et once say, 
appear to me to be of any great cogency. 
It was first urged thet es in Sondbari’s suit 
there had teen a decision that & custom 
such es is here alleged by the defendants 
h-d been proved, that decision, if not atso- 
lutély conclusive, wes of the highest evi- 
dentiel value. In this connection our 


-attention wes drawn to several cases: 


in Beg v. Allah Ditta (3) & general custom 
of agnatic succession put forward by 
claimants to property was traversed by 
(3) 38 Ind. Cas. 354; 44 C. 749; 12 P. W.R. 
.X917; 21 M. L. T. 310; 32 M. L. J. 615; 19 Bom." 
L. R. 388; 45.P. R. 1917; 15 A. L. J. 525; 21 C. 
W.N.842; 26 C. L. J.1751 44 I, A. 89 (P. C.). 
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the allegation of an established custom 
which was referred to in the Riwaj-i-am 
(Officiel Records of Custom). In Tusi 
Mahton v. Jhandoo Pandey (4) it was similar- 
ly Held that the Fard-Rawaj Bhaoli was 
receivable in evidence and of evidential 
value in proof of a custom of the nature 
of rental payable; whilst in Lekraj Kuar v. 
Mahpal Singh (5) it was also held that the 
wajib-ul-arz (Village Administration Papers) 
was admissible in evidence in support of 
proof of custom. I do not think, however, 
that there is really anything which can be 
added usefully to what the District Judge 
has said with regard to the evidential value 
either of decision in a previous case 
between different parties 
. of such matters as a Village Note, or papers 
of the class referred to in the cases just 
quoted. ‘These latter are perliaps in a 
somewhat different category and of stronger 
utility than the first named, but, even so, 
are in no sense conclusive. It was next 
urged that the District Judge had not suffi- 
ciently discussed in his decision the evidence 
adduced by the defendants as to the exist- 
ence of the custom and in particular had 
discarded the oral testimony given on their 
behalf in a very perfunctory manner. I do 
not, however, think thet it can be said 
that the District Judge’s judgment in this 
respect is materially irreguler. He does 
not, it is true, discuss the oral evidence 
put forward by the defendants in any detail 
nor, in view of the very lerge number of 
witnesses (stated by the Subordinate Judge 
to be about 170) is it reasonable to suggest 
that he should have done so. The Sub- 
ordinate Judge has himself said quite rightly: 
“It is not the largeness of their numbers 
but the quality of their deposition that is 
of use. I heave carefully considered the 
nature of the evidence adduced by the 
defendants’ witnesses which are generally 
of the same nature. Their statements do 
not appear to be truthful.” And the 
District Judge, as does also the Subordinate 


W 38 Ind. Cas, 176; 2 P. L. J . 187; 1 P. L. W. 
23 


- (5) 5 C. 7443 6 C. I. R.-593; 7 I A. 63; 4 Sar. 
P.C. J. 93; 3 dit. P. C. J. 704; Rafique and Fack. 
son's P. C. No. 61; 4 Ind., Jur. 42 33 2 Ind. Dec. 
(N. $) 1081 (P. C). > i 
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Judge, points out that their evidence is 
entirely of interested character. I, therefore, 
think thet there is no ground for differing 
from the view to. which both the Subordinate 
Judge end the District Judge came, namely, 
that the defendants did not prove the custom 
which they alleged in their written state- 
ment. i 

Having now thus expressed my view, 
that the District Judge wes right in his 
conclusion thet the defendants hed not 
Proved the custom pleaded it is next most 
convenient here to deal with the question 
which is the principal subject of the plaintiff's 
cross-appeal. I have already outlined how 
that cross-appeal arises. The plaintiff 
(respondent here) contends that it was 
not open to the Subordinate Judge and the 
District Judge to find a case for the de- 
fendants which they themselves never 
plerded and that, even if it had been right 
for the Subordinate Judge and the District 
Judge to find evidence of some custom 
other than that pleaded, their finding was, 
in this case, besed upon inferences which 
could not properly be drawn from the facts 
as placed before them. To both these 
arguments the defendants (appellants here) 
reply that it is open to a Court when a 
particular custom is pleaded to find one 
of a more limited neture than that adduced 
and thet here the finding was warranted 
by the evidence. 

It is particularly important, Lefore con- 
sidering the first of these two contentions, 
to observe carefully why the Subordinate 
Judge and the District Judge thought fit 
to enter upon such an enquiry. Imust ad- 
mit that I have felt some misgiving es to 
whether their action was correct. Under 
the generel lew the plaintiff had admittedly 
2 good claim; the defendants had set up 
@ custom that the tenantry was entitled 
to cut the trees and appropriate the timber; 
they had feiled to prove such & custom; 
they hed alleged no alternative. 

Iam inclined to think thet the phrasing 
of the third issue “ Is the plaintiff entitled 
to the timber as alleged by him?" was 
probably partly responsible for the pur- 
silence of their investigetions efter it hed 
been decided thet the defendants’ contention 
of custom 2s pleaded should be rejected: 
but this further enquiry wes actually dealt 
with both by the Subordinate Judge and 


Vol 73) 
NATHUNT RAL 7. RAMESHWAR SINGH. 

the District Judge as part of the Issue No.4 
“ Is there any custom by which the raiyats 
are to get the entire timber of the trees 
standing on tteir kashi lands.” The Sub- 
ordinate Judge, after discussing the evidence 
as to this issue (i.e, Issue No. 4), appears 
to have been struck by the undoubted 
fact that it was to his mind satisfactorily! 
shown by the plaintiff's witnesses that. 
the práctice of the Raj in this Mouza was 
that: these raiyats should apply to the Raj 
for permission to cut a tree, that they were 
as a general rule allowed to fell it and to 
appropriate the timber on payment in'of 
half of the estimated value of the wood. 
.tothe Raj treasury. He writes, “I accord- 
ingly disbelieve the defendants’ witnesses 
on this issue and hold that their statements 
that the tenants used to get 16-annas timber 
without any payment of ‘price to the Raj 
are false. Considering all the oral and 


documentary evidence adduced on behalf | 


of both parties Ihave no hesitation 
in coming to the conclusion that it has 
been satisfactorily proved that the Raj 


used to realise half prices of timber from. . 


the tenants of Narar in respect of their 
trees standing on their nakdi holding which 
are known locally as khap holdings as have 
been proved by the plaintiff's witnesses. 
No doubt the.oral and documentary’ evi- 
, dence ‘adduced by the plaintiff shows that 
the practice was for the tenants to apply 
and then half price was settled on. behalf’ 
of the Raj on the reports of the Raj amlas 
and. then the tenants used to deposit half 
prices by means of chalans and then they 


‘used to cut the trees and appropriate. . 


the entire timber. It was. contended on, 
behalf of the Raj that the Raj is entitled 
to get ‘price of x6-annas timber and the 
price of half the timber was remitted to the 
tenants as maf becasue they applied for 
permission and. hence those that cut them : 
without any such persmission are not entitled 


to get such maf. In my opinion this story ` 
of treating the remaining half price, which - 
the tenants used to get as maf is an after- 


thought. The chalans filed om behalf of 


the plaintiff do not treat. them as maf. It 


is not written therein that the landlord's — 
`: E a tenéntTwould .sell any tree, then half 


share is.16-annas price out of which half 
is remitted for applying for -permission 
to cut.as is how alleged. On the other 


hand, these chalans of the plaintiff, viz, 
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most of them: both of the period prior to- 
the execution of the kabuliyats in 1902 


‘and prior to the time of Survey proceedings 


and also the chalans produced by the plaint- 
iff subsequent to the said periodseclearly 
show that it was expressly written there 
that the malik’s share of the timber is half. 
That being’ the case, the fact that the re- 
maining half share was the raiyati share was 


practically acknowledged in these chalans. 


This was ‘done in pursuance of a clear 
custom’ which is expressly stated in 
the registered kabuliyats of 1902, vide 
Exhibit 63 (x17). It is clearly mentioned 
that the tenant would not sell trees without 
the written permission of the malik in 
pursuance of previous custom. The words 
are rewaj and dastur ` sabik, it is further 
written therein that if he sells such trees 


‘with such permission then he would pay 


half price to the malik as he is always doing. 
Thus payment of half price in pursuance 
of an old and ptevious custom is clearly 


“mentioned in these kabuliyats. The idea 


of treating the remaining half as maf was 
not present then. No doubt it is written 
in these kabuliyats of.1902 that if he does 
not pay the half price then the malik would 
be entitled to realise the real price thereof 
by suit.. It was contended on plaintiff's 
behalf that the plaintiff is entitled to realise 
the price of 16 annas share by this stipula- 


' tion. In my opinion, inthe first place, ii is 


not quite clear whether the expression real 
price thereof refers to the price of half 


. Share, stated before in the said paragraph 


or to the price of x6.annas share. If it 
Means as price of 16-annas share then it 
isin the nature of penalty for not previous 


‘payment of the half share after filing appli- 


cation for permission. The malik did not 
Teserve the right to realise more than 
half share according to his discretion when 
the tenants applied for permission. More- 


|" over, inthe older habuliyats Exhibit 63 (137) 


of 1895 and in the kabwliyat, Exhibit 63. 
(136) of 1898 there does not seem to be any 
trace of even this allegedY penal clause. In 


` the kabuliyats”of 1895"and* 1898 there is 


no trace whatever of the said penal" clause. 
Rather; it is expressly! written therein] that 


Share thereof [belongs to the¥alik¥ and’ if 
he doesnot pay half shere amicably (bakhu- 
da men) then the malik would be entitled . 
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to: reiliss by suit. There is not a word 
about the malik’s right to realise price. of 
16-annes share in default of amicable pay- 
ment is’ contended. That being the 
case iteis clear from the old papers filed 
by the Raj that in pursuance of old rewa] 
prevalent in this village from a long time 
the malik is entitled to get half prices'only 
and not prices of 16-annes timber. And, 
therefore, the general law has been modified 
by special custom prevailing in this village 
of the tenants paying half share only. No 
doubt one or two papers have been filed 
of recent years to show that the Raj realised 
full share when the tenant did not pay 
the half share by application. But these 
recent attempts cannot, in my opinion, over- 
ride the long esteblished usage by which 
the tenant became entitled to get half share 
and the malik’s share wes acknowledged 
to be only half. In my opinion these 
recent attempts. of realising 16-annzs share 
on the strength of general law, ignoring 
the old custom prevalent in the village of 
taking only shalt share, has provoked this 
litigetion and hs led the tenants to deny 
even half price which they were paying 
amicably from before. Taking all these 
facts end circumstances into consideration, 
Ihave no hesitetion in coming to the finding 
that in accordance with local custom the 
landlord. is entitled to get only price of 
half the share of timber in this village 
Narer and the tenants.are entited to get the 
other half share. I further hold that the 
plaintiff is not entitled to get more then 
half share even if the tenant has not teken 
permission or has cut without permission 
or previous payment ofhali price. In any 
ease, the malik is not entitled to get more 
than price for half the share. Of course, 
it is for the convenience of both parties 
to get the half price settled end peid by 
means of previous applications. But if the 
tenant does not do that there is nothing 
in the evidence of the custom to justify 
a penalty of payment of full price for de- 
fault when no such penalty was even thought 
in the old kabuliyats of 1895 and 1898 re- 
ferred to above. I decidethis issue accord- 
ingly and hold that the tenants are liable 
to pay only price of half the timber of the 
treés standing over their nakdi holdings.” 

The District Judge follows the same 
line of thought adopted by the Subordinate 
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Judge and remarks:—" The next ques- 
tion is, whether the landlord is entitled < 
to the whole value of the wood. On behalf 
of the landlord en attempt wes made 
to say that in those cases in which. the 
tenants obtained previous permission of 
the lendlord helf the velue wes remitted 
to the tenants. But where no such 
permission was teken the tenants are 
to pey th. full value. I have been taken 
through the evidence of these witnesses 
and I do not think thst their evidence 
on this point is worth anything. Not a 
Single instance of the landlord getting 
the whole value has been given in case of 
trees cut before the present dispute arose. 
The instances given after the dispute 
are very few in number. The kabulyats 
relied upon by the landlord do not show 
any such distinction. The learned Vakil 
for the Mahareje leid grect stresson the lest 
sentence of paragraph 9 of the Rabuliyat 
end ergued that it supported his conten- 
tion, but I cannot agree with him on this 
point. This last sentence shows that in _ 
case payment is not made to the malik 
he will te at literty to reelise from the 
ten^nt “ assal with ^ interest." The 
learned Vakil contended that this word 
“assal” means the full price. 1, how- 
ever, do not egree with him on this point. 
The word “assal” literally means princi- 
pel. The context shows tht the prin- 
cipal is. I-have, therefore, no hesitation 
in holding, thet the kabuliyats do not support 
the learned Vekil's contention thet the 
full vclue is to te paid in case the 
trees cie cut without permission, I may 
here edd, that in the plaints no such dis. ` 
tinction is mentioned cnd  pleintiff did 
not claim the whole price on the ground 
that the trees in these cases were cut with- 
out any permission. I eam, accordingly, 
of opinion, that by custom and local usage 
half the value of the wood goes to the 
landlord nd the other half to tenants 
whether the letter cuts the trees with or 
without previous permission. In respect 
to the argument of the learned Vakil for. 
the'tenants that half the value is given 
to the landlord as price of his permis- 
sion I mey refer to Exhibit 19/18, which 
isa petition by a tenant for permission 
tó approprizte the wood on payment 
of price, Half the price wes taken, 
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In this case £s well as in some other cases 
covezed by some other applications there 


Wes no question of permission to cut , 


trees. In other cese, no doubt; “the 
Rpplicetions conteined prayer for permis- 
sion to cut and appropriate. But the 
right to cut the trees is conferred on the 
ten^nts by section 23 ofthe Bengal Tenancy 
Act and so the permission must be taken 
to be permission to appropriate’ and not 
the permission to cut. The two tights 
are dealt separately in two different 
-peragraphs of the kabuliyats. “THe right of 
the landlord to half the value of the trees 
is recognized in paregraph 9 which has no- 
thing to do witb the right to cut the trees. 
So this right has nothing to do with the 
permission to cut. ` 'The learned Vakilargued 
thet the kabuliyats cannot tbe taken 
as evidence of custom as it is 
open to the contracting perties to express- 


ly disregerd custom in making contracts., 
in paragraph: g shows,- 


But the recital 
thet this stipulation was mode in express 
recognition of the custom arid ‘not in 
gpite of the same. So there is no force. 
in the árgument of the leàrüed Vakil.".' 

It.does not seem tó have been suggested 
"to the Subordinate Judge ot the’ District 
~ Judge ‘that’ the plaintiff's “case” resting 
oh. the general lew and’ the defendants 
having failed to establish the very clearly 
defined custom’ which they pleaded, there 
might be, in law, nothing further for the 
- plaintiff to do in order to justify a decree 
being passed in his favour; or ‘that it was 
not, in law, open to the Court to find the 
existence of ‘some custom not alleged by 
the defendants and of a more limited nature 
than that put forward by them. 

Apart from this purdy. legal aspect 


of this procedure, they did; it is true, men-: 


tion shortly the proposition that what 


is gained by a' regular ‘repeated : permis-. 


sion cannot be the foundation of 2 custom 
os against-a licensor but they- dismiss the 


suggestion on the ground apparently, that , 


the contracts made between the rae 
and the defendants were so .made. 
express’ recognition of the custom aed 
not as negativing it. 

The question es to whether the in- 
ferences drawn from the evidence cs to 
the existence of such a.custom, are justified 


always 
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ation. I attempt, ‘therefore; in the 
first place, to consider the important 
point as to whether it was open to 
the lower Courts to find a custom other than 
that edumbrated ‘by the defendants. 
Unfortunetely, there were but few authori- 
ties quoted to us on behalf of the pleint- 
iff end none on behalf of the defendants 
on this point; the only ‘suggestion indeed 
made: on behalf of the letter being thet 
2 plea of a" wide custom might justify 
2 finding on the evidence of the existence 
ofa nerrower. In Volume X of Halsbury’s 
Laws of England, et page 236, paragraph 
446, it is steted: ' Evidence to prove a 
custom must not only be consistent with 
the custom which is clleged but must 
also prove a custom which is no wider 
than thet alleged. If the evidence tends 
to prove'a custom wider than that which 
is alleged, the perty seeking to esteblish 


‘the custom is not at liberty to adopt 


part only of the evidence end to reject 
the rest,” But this proposition does not, 
in my view, necessarily tend to establish 
the converse; namely, that if a broad 
custom is pleaded the existence of a 
lesser custom could not, if proved, be 
found. - In the. case of  Eshenchunder 
Singh: v. — Shamachurn Bhutto . (6), it 
was held by the Privy Council, that 


it was incorrect;to conclude parties (i.e., 


to-hold parties bound) -by inferences of 
fact not only inconsistent. with the allega- 
tions in the plaint,. but, which were, in 
reality contradictory to .the. case .made 


‘by the plaintiff in the Court below. There 


was a suit for specific performance of an 


‘agreement the object of which. was to 


recover possession of a four annas un- 
divided. share in a' putni talook. ‘The 
decision ..of . the Court of.first instance 
found the case in direct contradiction 
to the allegations contained in the pleint. 
When the matter, however, went on appeal 
to-the High Court of Calcutta thet Court 
appears to have formed g, conclusion upon 
an.essumed. case which was inconsistent 


' with the recorded evidence contained in 


the originel judgment. . Lord Westbury in 


the course of his decision “stated : 


“This case is .one..of considerable im- 
‘portance; end their - Lordships- desire. to 

(6) 1irM.I.A.7;6 W. R P. C. 57; 2 Tid, 
Jus 0.8); 87 2 Sar. P, C. J, 209; 20 Ek Rege 
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‘take advantage of it,for the purpose of 
pointing out the absolute necessity that 
the determinations in a cause should 
“be founded upon a case either to be found 
in thg pleadiugs or involved in or con- 
sistent with the case thereby made." 
I do not, however, think that these re- 
marks bear very forcibly upon the decision 
in the appeals now before us. For al- 
though it is quite true, that in the plead- 
ings there is nothing indicated as to 
the, exact custom which the lower Courts 
have found to exist it is difficult to say 
that the determination to whichthe lower 
Courts have come was not tounded 
‘upon, or a part of, the case as it was pre- 
sented in evidence before them. The case 
of Bhagwan Singh v. Bhagwan Singh (7) 
which was also quoted tu us seems to 
me to have little pearing upon the matter, 
Their Lordships ot the Privy Council 
in that case merely pointed out, that special 
customs may be pleaded by way of exception 
toa general rule of law, but must be 
proved by evidence. They condemned 
the procedure which the learned Chief 
Justice of Allahabad had apparently 
adopted of tying the plaintifis down to 
the obligation ot showing & custom piovid- 
ing for a specitic application of general law ; 
their Lordships considered thatin adopt- 
ing this procedure the learned Chief Justice 
was inverting the process by which 
the law should properly be ascertained; 
or, in other words, tnat where a plaintiff 
relies. upon the general law it is not 
necessary for him to prove any custom 
as to the practice of any such general legal 
principle. The ancient case of Ward v. 
Shepherd (8), which was also referred to, 
merely lays it down that a defendant could 
not plead a contractual relationship as 


well as a custom. If a defendant pieads. 
that he has a right arising out of a contract | 


with a plaintif, he cannot, at the same 
time, plead that that right arises out 
of a custom ; presumably, because it would 
be embarassing. Perhaps, the case of Desai 
Ranchhoddas Vithaldas v. Rawal Nathu- 
bhai Kesabhai (9) is of slightly more value 


(7) ax A, 412; 1 Bom. L. R. 311; 3 C. W. N. 
454: 26 L. A, 153; 7 Sat. P. C. J. 474; 9 Ind. Dec. 
(N. $) 971 (P. CJ. 

'(8) (1817) 146 B. R. 367; 3 Price 608, 

(9) 2x B. 110; 11 Ind. Dec, (N. Sa) 75. 
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in this appeal than any of the others which 
have been placed before us; but. even 
that does not appear to me to be of much 
practical utility. lt was a second appeal. 
‘The plaintiffs sued to obtain recovery oi 
possession of certain lands to which they 
alleged they had succeeded on the ground 
that there was a custom amongst their 
people excluding widows and daughters 
irom inheritance. lt was held by the 
lower Courts that a custom excluding 
daughters, but not widows, had been estab- 
lished. ‘the High Court of Bombay 
held that, if a decree appealed against 
was based upon wrong views of the law 
of evidence or upon a misconception of 
the canons which the Privy Council and 
the High Court had defined as to how 
a special custom should be proved, the High 
Court ought to interfere in a second appeal. 
lt was hed that the plamifs shoula not 
have been allowed to shitt the basis ot 
their claim trom an alleged custom which 
excluded both widows, and daughters to 
one, which only excluded daughters. The 
point, however, for decision in the present 
appeals is to my mind very different from 


` that, which obtained in the case quoted. 


‘the plaintiff here never based his claim 
upon any custom at aJ. ‘the detendants., 
aueged-the custom which they tailed to 
prove; but, from the evidence given on 
pehalt ot the derenaants, the lower Courts 
considered that it was apparent that 
a- custom haa been proved, of the same 
type as that which the aetendants had 
alleged ‘but ot a narrower character: 
was it permissible for them to record 
and decide upon such a tinaing? I have 
not much doubt that it is only within 
comparatively recent times and since 


- there has been attachea to the form oi 


Pleadings less rigid aaherence than in 
Iormer days, that the auswer to this ques- 
tion would have been in the afirmative. 
Enquiries as to. the existence of a custom 
are not on the same footing as those Ie- 
lating to à contract. ‘There is little analogy 
between a case in which a plaintiff claims 
£ 1,000, the defendant denies any in- 
aebtedness, and a Court finds £ 500 due 
and a suit in which a plaintif claims to 
close his private park and the defend- 
ants plead a right oi way by custom across 
it: aud. yet.1 cannot help thinking that . 
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in modern times a Court would have little 
hesitation in finding, that although the 
entire custom alleged bya defendant aid 
not exist yet a material part of it dia. 
It is perhaps best to illustrate what l 
mean by.a simple hypothetical illustration 
drawn trom Hnglish lite. A lanaowner 
has an estate on which lies a lerge lake 
and near which is situated a village. by 
the Common Law all the tishing rights 
in the lake belong to the lanoowner. ‘Ihe 
villagers, however, net and angle ior hsh 
in' the lake and he brings actions against. 
villagers. d. B. C. D. and E. to restrain, 
them from doing so. They plead that the 
villagers have py custom a general right; 
of fishing in the lake; tney tail, however,’ 
to prove that they have any general right 
of nshing; but, im the eviaence, which 
is brought rorward by the plaintitt to rebut 
that wach- has been aaduced by the 
defendants, it transpires very clearly 
that there is a custom trom time im- 
memorial by which the villagers may catch 
fish in the lake wun rod and ume. l do not 
think’ that a Court would have any hesi- 
tation in refusing to take away from the 
villagers that customary right or in 
finding the existence of this limited custom. 
I am disinclined, theretore,.to consider ` 
that, it may not have been open to the 
Subordinate Judge and the District Judge 
to iind the existence ot this custom (Qi 
indeed it^aid exist), and in this way to 
Unut the relief granted to the plaintiif. 
On the other haud, there is much to be 
Said tur the argument here that there was 
no Teal pruot or any custom. ‘There is no 
doubt, that the plaintiti’s evidence did 
indicate that there was some kind ot practice 
and it would seem clear that the Subordi 
nate judge and the District Judge have 
Substantially discarded the oral evidence 
8iven on behalt of the plaintiff and have 
based their hnding as to the existence 
of custom upon a construction ot the kabu-, 
4iyats under which tenants leásed land 
from the Raj. Our attention, has been 
drawn by the learned Counsel wbo 
appeared tor the . plaintif to some of 
the oral evidence given on the párt of the 
plaintiff and notablyto that ot P. T. Onraet, 
Who is one of the Managers oi the Dar- 
bhanga Raj. He deposes very definitely 


(and his evidence may be taken as typical. 
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of that which was given on behalf of the 
plaintiff in connection with this matter) 
that, “ In Narar, when the raiyats app.ieu 
for permission to cut trees standing on 
their nakai holdings, permission used of 
be given on receiving half of the priee to 
the timber. When they did not apply, 
then the Raj used to realise full price oi 
the timber. The raiyat was allowed the 
other nali when they applied for’ permis- 
sion. The other half was allowed to the 
raiyats as a matter ot concession to 
them when they applied for permission 
and not as a matter oi right." ‘he SuL- 
ordinate Judge, however, was of the opinion, 
that this allegation, that the grant ot the 
halt ot the value of the timber to the tenant 
was a matter of grace, was an afterthought : 
whilst the District Juage is impressed 
by the tact that no instance of the 
landlord getting the whole value was giveu 
in the case ot trees cut before the’ present 
dispute arose. lt is not proper in second 
appeal generally to consider whether or 
not the lower Coürts have taken a right 
view of evidence in coming to hndings 
ot tact ; but, putting aside the oral evidence, 
the construction of the Aabuliyats, upon 
which the Subordinate Judge and the 
District Judge mainly basea their view 
that a custom was shown, can certainly 
be considered by this Court in order to 
see whether their meaning has been 
properly interpreted. A typical specimen 
of this habuliyat is shown in that executed 
by one Musan Barahi, dated ist of August 
1902. The material portion reads thus :— 
Paragraph 7....‘'1 shall not cut and fell 
the truit-bearmg and non-i1uit-bearing trets 
existing on the lands without the consent 
of the proprietor, and paragraphg, in confor- 
mity with the conditions laid down in para- 
graph xo of the previous kabuliyat, and the 
custom, and usage formerly prevailing in 
the village, I shali not sell the fruit-bearing 
Or non-truit-bearing trees without the 
written consent of the proprietor or his 
authorised amia. li l sei the same alter 
obtaining a written: permission of the 
proprietor or. his authorised amla then 
i shal continue to pay the price in moiety 
theretor, to the proprietor as I have 
all along; paid the same to him without. 
any objection whatever. If I fail to pay 


the same, proprietor is and shall be compe- 
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tent to ‘realise the principal amount of 
pricé besides ‘interest, thereon, till the 
day: of reslisttion from my person and 
property by instituting a suit in Court." 
“Now, the Subordinate Judge seems to have 
been very dubious as to what the “principal” 
or cs he describes it the “reel” price 
actually meant. He suggests, however, thet 
if it means the ‘whole value of the timber 
it might be regerded cs in the nature of 
‘a penalty on the tenant, if he did not apply 
for permission to cut the tree. He elso 
points out that in still. older kabuliyats 
thin those of 1902, this penalty clause 
(as he cells it) does not appear to be in- 
cluded. The District Judge, however, is 
desided in his view, thet the word “ princi- 
pel’? or "reel" does not mean the '' full 
price’? at all, but that from the context 
it indicetes only the h^lf price. I am 
boung to say, that, I think, the cunstruction 
which h*s been placed upon these Rabuliyats 
is incorrect; end that even if it were 
correct its effect would mot be that of 
proving &' legal usage which could te 
regarded as a custom capable of being 


supported by the tenantry against the lend-. 


ford. It is instructive’ to observe here 
that even ‘now in their grounds of appeal 
the defendants in parageraph 8. maintein 
that the District Judge was wrong in bis" 
decision; on ihe ground -that the kabu- 
liyats wete teken by the plaintiff in defi- 
ance of the custom; and of  the.Record 
of Rights, and thatthese kabuliyais sought 
to set up another custom which, however, 
could have no effect-in destroying -the 
custom which wes alleged by the-defendents, 
that is to siy, their rights to. the whole, 
sə far es I can see there is nothing in these 
kabuliyats, which would. support a . de- 
finite- custom, which could be recognised 
by law. It seems to be. admitted .that 
as, at any rate, a metter of contractual 
relationship between. the pleintiff and the 
tenantry, the latter could not. cut down 
a tree without obtaining the permission 
of the former; end, although the District 
Judge thinks, that the recital in paragraph 
g of the Rabuliyats -shows,that the stipu-. 
lation as to obtaining consent to sell the. 
timber -was- made in express recognition 
of a ‘custom that the tenant should get 
half the value, it is equally clear that neither 


the cutting of the tree nor its sale could. 


INDIAN Cass. 


. [1923 


lewfully be effected without the consent 
of the proprietor: end this was- so, whe- 
ther under the kabuliyats or by the general 
law. I cannot think that where it 
is necessary for & tengnt to get permission 
to cut down a tree, the fact that, if he does 
so obtein such permission before cutting 
it down, he is granted half the value of 
the timber can well be shaped into cir- 
cumstances upon which eny custom te- 
cognised 2s such in inw can be- based. 
To follow this line of thought to-its logical 
conclusion let us suppose th-t to-day an 
individuel-applies to the pleintiff to lease 
some of the pleintiff's land es a Aashtkar on 
the ticca system. If the plaintiff chose 
itseems to me .thet there is - nothing. to 
prevent ‘him from putting in the kabulivat 
of. lease a clause simply scying thet he 
would not allow the-tenent to cut down 
any trees. The tenant might complain 
thet he was being treeted differently to 
the wey in which the plaintiff had previously 
trected other tenents in the village; 
but it is difficult to see how he would be 
in & position to force the pleintiff-to accede 
to h's wishes. Although, therefore, I think 
thet the evidence inthe case undoubted- 
ly -indicetes-that, cs a matter of practice, 
the pleintiff has been in the habit of allow- 
ing upon application a.tenent to sell end 
cppropriete half the value of the timber 
of 2 tree which has been, with the plaintiff's 
assent, cut down or which has fellen 
down, Ldo not think, thet thet practice 
cen be regetded as under the circumstances 
capeble of being crystellized into 2 custom 
recognizable by law. For this resson, there- 
fore, I think, thet the cross-appeal of the 
plaintiff in connection with this part of 
tae case must be allowed. 

That the plaintiff's cese was barred by 
limitation was not very strongly urged 
before us. Itis difficult, indeed, to see 
how it could be. The period of limitation is 
one of three years but both the Subordinate 
Judge and the District Judge on Issue 
No. 6 entirely disbelieved the defendants’ 
evidence and believed that given on behalf 
of the plaintif. e 

The Suloréinete Juége frés es a fect 
thet the trees in correction with which 
the suits were Lrought wen crt with n tle 
period .of limitetion : whilst tle istrict 
Judge, after discussing the evicerce most 
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carefully, in great detail, comes. to the 
‘conclusion that there, can be ‘no -doubt 
that the Munsir'Ss decision is correct. 
There remains only a small matter upon- 
Which the plaiatiff has entered. a cross- 
objection: it relates to the difference . of 
. opinion between the Subordinate Judge. 
and the District Judge as to what are thc 


species of tree to which the .pleintifi's. 


Tight applies. It is common ground that 
, the tenantry have the right to cut and 
appropriate to themselves trees which can 
be classifkd as Agashha, a word which 
I undcrstaad means useless or valueless 
for fruit-bearing or timber purposes. .The 
Subordinate Judge points out that the 
.defendaats alleged that many sorts of ttees 
giving. them by name (Sisam, Gambar, 
Gular, Mahua, Jamun, Khair, Babul, Imli, 
Barhar, Bair, Siris, Simal and .Sahijan) 
were Agachha. He held that of ‘these 


Species, two only, namely, Bair and Sahijan, . 


and excluded them from 


were Agaohha 
The District Judge, 


“the plaintifi’s claim. 


however; came to the coaclusion that there: 


were other trees which should properly 
be placed in the Agachha category. and 
~ Stated that these were Barhar, Simar, 
.Gular, Jimal,. Bair, Sehijan and Siris. 
"The learned Counsel for the plaintif objects 
to th. inclusion of the. two first named 
. and points out that even from the Judge’s 
own -Temarks ;t is not possible that they 
‘should be xegarded as in the Agachha 
.class, What the District Judge says is; 
“As ior Barhar and Simar, though they 
ate compatatively big trees ‘and their 
timber is sometimes used fot som. other 
purposes, they cannot be classed as either 
timber or  fruit-bearmg trees. ‘Their 
timber is of very inferior kind and planks, 
etc., made of them do not last long. On 
the. other nand, the tenants derive vety 
little: profit from these trees when they 
ate allowed to stand on the land. They 
sometimes occupy much room and the 
. tenants ate required to pay. rent for 
the lands occupied by such trecs. So 
I must class those as Agashha, Iam of 
opinion that, whether ‘Agaeliha or not, 
thé tenant is entitled to these trees." 
T think that the contention put forwatd 
on behalf of the plaintiff is here justified, 
I am not sufficiently: familiat with the 
nature of the trees mentioned by name 


4x 


.. INDIAN CASES, - 


to be able to express any opinion as to what 
particular trees should be included.in the 


: useless class; where tiees, however, are 


Such as bear useful fruit or are utilizable 
as timber it seems clear that they fall 


within the class over which the proprietor 


has.rights. One cau well understand that 
there are. certain. tfees or bushes which 
ate not in this class; but the two trees 
mentioned are stated to be big trees the | 
timber ‘of which, although inferior, is uti- 
lisable fot making planks. I think that 
they should not have been included in the 
Category of trees over which the landlord 
has no rights. 

The result, therefore, will be that the . 
defendants' appeal is.dismissed with costs 
throughout. The plaintifi’s cross-appeal 
will be allowed with costs. "The judgment 
of the District Judge will be set aside and 
plaintiff be granted a decree in the terms 
of his plaint other than with regard to 
such trees as ate found by the Subordinate 
Judge to be Agachha, 

The general 
and civil revisions will, therefore, be; 

(1) the second appeals filed by thc tenants- 
defendants-ate dismissed in each case 
with costs, except that there. will bé one 
joint hearing fee assessed at Rs.:60 to be 
distributed equally in all-the cases j. he 

(2) the second. appeals by the: plaintiff- 
landlord with regard to suits the value 
of whch exceeded Rs. 500, are dccreed, 
in each case with costs, except that there 
will be -but one joint heating fee assessed 
at three gold mohurs, to be distrubuted 
pro raia; . i 

` (3) second appeals atising out of suits 
the value of the subject-matter of which 
did not exceed Rs. 500 and with- regard 
to which application in civil revisions 
have been filed are dismissed, but without 


costs ; | » 
- (4) Civil Revision Cases except No. 244/ 
2x which related to Second Appeal No. 658f 
21i are allowcd, but without ‘any. order 
for costs; NA he 2.3 

- (5) Civil Revision No. 244/21; which was, - 
excepted in the previous clause will bo ' 
dismissed as having abated without any 


'otdet for costs, and 


(6) the memotandam of second appeals 
arising oùt of suits not exceeding Rs. 500 
in value, and with regard to whiclr no | 


order ia the above appeals : 


fe 
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appleations in civil revision cess were 
aled, will be trezfed es. arplicetions in 
evil fevisions ånd he allowed cs such, 
With out any otder for costs. 

The order for costs gOvetns a “Jl the Courts. 

Ross; J.—1 agree, 

Z.K, Defendant’s appeals dismissed, 

Plaintiff's cross-appeals accepted.- 


1¢ 
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LAHORE HIGH COURT. 
LETTERS PATENT s No. xx OF 1923. 
i . May 9, 1923. 

Present: ‘Sir Shadi Lal, KT., Chief Justice, 
and Mr. Justice ‘Martineau, 
TIRKHA AND ANOTHER-—PLAINTIFFS— 
APPELLANTS 
Versus 
SOLHU. AND’ OTHERS —DEFENDANTS— 
RESPONDENTS. 


Registration ‘Act (XV I of 1908), 5. 17—Memo- 
vrandim of terns of mortgage— Registration. 


Am entry in a. bahi which recites the terms of 
a mortgage but is not signed by ay of the 
parties „tò the alleged mortgage, is not an instru- 
ment creating”, "any rightywithin the meaning of 
section*rg of the Registration Act and does not 
require registration. | 


„Letters Patent Àppėāl from an order of 
Mr, Justice ‘Harrison, passed. in Civil Appeal 
No.' 853. of 1922, dated the goth 
November 1922, and published as 71 Ind.’ 
Cu, 736, remanding the case to thé lower 
Appellate Court (District Judge, Delhi) for 
decision on thé merits, . 

Lala Amar N ath Chona, ` for the Appel-. 
lants. 

Mr. Shamair Chand, for the Resporidents; 

a UOGNENT —This is an áppedl under 

he Letters Patent from an order of a Sigle 
Juze remanding the .caSe to the lower 
Appellate Court for decision én the fierits; 

- The suit is for redemption of à mortgage 
. which plaintiffs. allege to have been effected 
“by their ‘prédecessors, ‘for Rsi ` 137. | They 
obtained a decree in the First Coüit, but ou 
appeal the District Judge dismissed the ŝuit ` 
oa the ground that the entryin their account- 
book which was the basis of the Suit was 
i jadinissible in 'evidence for want of re- 
gistration, On second appeal the aed. 
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Jucge im Chemkers Eel thet the document 
in question did not require registration 
as it had not been executed by any one. 
We agree with this view. The document 
is not signed by either of the parties to the 
alleged mortgage, $0 thet it is clearly not 
an instrument creating eny right, end 
section 17 of the Registration. Act has no 
application. 

It is atgued for the appellants that the: 


respondents have changed their cause of 


action, nasmiuch. as in their pleint they 
were suing on thé basis of the entry in the 
account-book, whereas later on tbei1 Counsel 
stated that the mortgage wes orel and that 
the entry in the book was only a memo- 
randum of tke trensaction. ‘The respon- 
dents did not, however, in thei: 'plaint 
describe thé entry inthe took zs a mortgage- 
déed or say that they were suing on its 
basis. What they seid was, that the house 
had been mortgaged barus. bahi. “These 
words are not very precise and are not 
necessarily inconsistent with the: definite 
position subsequently taken up that the 
mortgage on which the suit wes based was 
.an oral ore and that the entry in the book 
wes. merely. 2 momorandum, There is, 
therefore, in our: opinion, no force in the 

argument es to the caüsé of action having 
been changed, and we dismiss the appeal 
with costs, 


Z.E, Appeal dismissed. 


PATNA HIGH COURT. 
Civi, REVISION No. 370 OF 1922. 
. May 30, 1923. 
Present ?—Mr. Justice Maeplieison. 
EAST INDIAN RAILWAY COMPANY, 
PRU. ie sales f 


MESSRS. GOPIRAM. ‘GOURISHANKAR = 
. OPPOSITE PARTY. 
` Railways Ac (IX of 1860), ss. 72, 75-—Cáritaga 
of goods —Goóds: consignéd under Risk Noté, Porm- 
B—- Non-delivüpy—Swil ` for "damages— Notice, 
whether. necessary — Authority to sign Risk Nota; 
—Wilful ius Proof of. M 
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The provisions of section 77 of the Railways 
Act apply to a suitto, recover compensation 
for the non-delivery of goods consigned to a Rail- 
way Company for carriage. . : 

East Indian Railway Company Ww. Kalk 
Charan-Ram Prashad, 69 Ind. Cas. 103; 3 P. L. T. 
215; (1922) Pat. 145; (1922) A. I. R. (Pat.) 106, 
dissented from. ` 
, Great! Indian ' Pentisular- Railway Com- 
pany .v. Jilan Ram-Nirmal Ram, 72 Ind. Cas. 
440; 4 P. L. T. 1733 (1923) Pat..82; r P.I. R. 
169; (1923) A. I, R. (Pat.) 285; 2 Pat, 442, followed. 

, Under section 72 of the Railways Acta consiguor 
of goods is bound by the provisions of a Risk 
Note signed by a person who actually delivered 
He jiu to the Railway Company.[p. 644 

ol, 2. ‘ ak 

Where goods are consigned to a RailwayCompany 
for carriage under Risk Note, Form B, and the 
Company is sued for compensation for non-delivery 
of the goods, 1f the Company proves loss of the 
goods, the burden is on the plaintiff to establish 
that the loss was due either to the wilful neglect 
of the Railway Administration or to theft by, or to 
the willful neglect of its servants. [p. 644, col. 2.] 


Civil revision from a decision of the 
- Small Cause Court Judge, Gaya, dated the 
Irth July 1922. ' 

Mr. N. C. Sinha, for the Petitioners. 

Messrs. S. Dyal and B. K. Prashad, for 
the Opposite Party. $ 

JUDGMENT. —In this case interference 
is sought by thè East Indian Railway 
Company under section 25 of the Provincial 
Small Cause Courts Act with the decision; 
dated the rrth July 1922, ‘of the Small 
Cause Court of Gaya, wheéféby that Court 
decreed the opposite party’s suit against 
‘the petitioner Company for Rs. 541-8, 
being the value of loss of one bale of cloth 
Rs. 399-1, profit thereon, Rs 25 n interest 
at 12 per cent, Rs. 41, wi b costs Rs. 64-6, 
or a total of Rs. 529-7, or th ground that 
it is not according to law. 

The, opposite patty consigned by rail 
from Ahmadabad to Gaya thirteén bales 
of cloth of which twelve bales were delivered 
to the plaintiff by the petitioner Company 
at their Station at Gaya on the 30th April 
I92r, and one bale has never been delivered. 
The suit was framed as one for non-delivery 
of that bale, which was alleged to be due 
to thé ütilawfdl négligence of the Bombay 
Baroda and South Indian Railway, = 
the East Indian Railway or their servants 
or theft by their servants ;-advisedly, loss 
wes not alleged and, no evidence of negli- 
gence or theft wes adduced. The defence 
Was, first, that the claim was barred by 
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sections 77, 80 and 140 of the Railways Act: 
Secondly, that the bale in suit was lost, 
aud that the loss was not due to the wilful 
negligence of or theft by the servants 
of he Company and, finally, that the cons 
Singmeat was booked under Risk Note, 
Form B,-on condition of a specially reduced 
rate of freight so that the Railway Company . 
was not liable for loss or non-deliveryi 
The suit was decreed against the petitioner 

mpany only. 

he Judge, relying upon a dictum in 
East Indian Railway Company v. 
Kali Charan-Ram Prashad (x), held” that 
no notice under section 77 of the Railwaya 
Act was necessary, a suit on the ground 
of non-delivery only not being barred by: 
that provision. The evidence on behalf 
of the East Indian Railway Company 
Was that the full consignment started 
safely from Moghul Sarai by night train 
and that when the train arrived at Majhwar; 
the next stop, the Guard found the doors 
of the wagon open, the seal thereon broken 
and some goods missing therefrom, inclucing 
the bale not delivered to the opposite party, 
but the Judge held that the defendants 
would not éscapé liability even if this 
Story be accepted because the wagon was 
not locked and the seal put on it was 4 
nominal one and did not secure the safety 
of the goods. He foünd accordingly that 
the petitioner Company ''did not exereise 
due diligence which can be expected from a 
carrier for the safe arrival of goods at thel 
destination, it beisig proved that, the wagons 
were not locked; further that the Risk 
Note had not been properly proved since 
it had been shown ‘that the man who 
signed it had any authority from the con? 
Signor to execute such a document on 
his behalf,’ and finally that the loss con- 
templated by the Risk Note had not been 
established by the evidence and there was 
reason to think that the loss was caused 
by negligence of the Railway servants. ` 
"Phe first contention on behalt.of the" 
petitioner Company is that the provisions 
of section 77 of the Railways Act apply 
and rerider inadmissible in law the claim 
to compensation for the loss of the bale 
since it was not preferred in writing to the 


(i) "6g Ind, Cas. 16313 P: I. "T. 215; (tyes 
Pat. 145; (1922) A, I, R, [Pat] 106. ZU 
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Railway Administration’ within the period 

allowed by the section. . In view of the 

decision of a Bench of this Court in 
Great Indian Peninsular Railway Company 
v. e Jitan  Ram-Nirmal Ram — (2), 


Mr.. Shiveshwar Dayal on behalf of the. 


opposite party concedes; that this conten- 
. tion .of law cannot here be successfully 
met. 
. This would appear: to conclude the matter, 
but’ Mr. Shiveshwar Dayal urges that 
the decree under examination should not be 
Set aside since two important considera- 
tions which he advances, should be regarded 
as disentitling the petitioner Company to 
relief... The first of these is the delay, 
extending from the 11th July till the 
24th November, which occurred in filing 
the application for revision. Now, in this 
regard each case must be examined with 
: reference to its own circumstances, and as 
it: appears that in the present instance 
nealry eight weeks were, owing to defective 
` arrangements in the Copying Department 
at Gaya, taken up in securing a copy of 
` the judgment and decree, and as even an 
appeal, if it bad lain, would have been 
in time, the delay is to my mind certainly 
not so culpable that on that account the 
Court should in the exercise of its descre- 
tion refrain from interference when there 
thas. been a serious error of law. 
In: thé second. place, it is contended 
that-this Court should not interfere with 
"a decision of the Small Cause Court when the 
defence is, as in this instance, only a techni- 
cal one: the petitioner Company, it is argued, 


. have no grievance on the merits inasmuch. 
' as it has been found that the loss of one 
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“bale was due to the wilful: negligence of. 


their servants. 

Now the judgment is obscure in places 
and generally does not inspire confidence ; 
in particular, it isimpossible not to feel 
that the findingis distorted by a further 
important error of law ond by misappreci- 
ation of the evidence arising from the 
learned Judge’s misapprehesion already refer- 
red to of. the legal significance of the 
tetm-‘loss.” In the first place, it is not 
definitely found that the defence story 
as to the time and manner of loss -of the 

2) 72 Ind. Cas. 440} 4 P. L. T. T 1923) Pat. 
xm Ls R. 169; (1923) A. 1. Beat abe g^ 
Pat. 442. 
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bale is not true, as indecd it seems to. ‘be. 
Again, the finding - that the Risk Note has 
not been properly proved, since it has not 
been shown “that the.man who singed 


it had any authority from the consignor 


to execute such a document on his behalf "' 
is palpably a mistake of law since under 
Section 72 it is sufficient if the person who 
delivers the goodsto the Railway Adminis- 
tration, signs the Risk Note. Not only did the 
karpardaz of the consignor who delivered 
the goods sign the Risk Note, but he did 
so in circumstances which. would im ply 
his principal’s authority to do so. "There. 
can be no doubt, therefore, that the Risk 
Note is valid against the oppo&ite party. 
There remains only the question of wilful 
negligence. Now, the Risk Note being valid 
and the petitioner Company having proved 


loss, the burden was on the opposite party 
“to establish that the loss of the package 


was due either to the wilful neglect of the 
Railway Administration or to theft by or 
to the wilful neglect of its servants, and 
if the loss was dueto robbery froma running 
train, it is specifically excluded from the . 
category of wilful neglect.. The findings 
which have been already qtioted fall far 
short of wilful neglect and indeed as the 
opposite party offered no evidence on 
the point a finding even of neglect could 
only be based on the admission that the 
Railway wagon was not locked. Such a 
finding would not take the case out of the 
Risk Note and, moreover, as the wagon was 
sealed an inference even of neglect would 
not be safe in the absence of evidence of 
the ordinary course of business in such 
matters. As the opposite party has failed 
altogether to prove wilful neglect on the 
part of the petitioner Company or its ser- 
vants the suit in view of the Risk Note 
also falls on the merits. 

But, even if the case on the merits had 
been considerably more favourable to 
the opposite party, this Court would have 
felt constrained to give full effect to section 

7 of the Railways Act, in a case where 

e opposite party deliberately attempted 
to evade its operation. 

The application is allowed with Seats 
The decree of the Small Cause Court is 
Set aside and the suit is dismissed with costs. 

Z. x. Application allowed, 


< 


Vol. 73} - 
GANGA PURI 9. MOHAN LAL, 
; LAHORE HIGH. COURT. 
. First Crvm Appear, NO. 527 oF, 1919. 
_ t .' + February 27, 1923. i 

Present ;—Mr. Justice LeRossignol and | 
p Mr. Justice Martineau. . b 

Baba GANGA PURI, Chela, AND LEGAT; 

REPRESENTATIVE OF BHAWANI GIR, 

DECEASED—-PLAINTIFF—APPELLANT 
Ver Sus Each 
MOHAN LAL AND OTBERS—DEFENDANTS 
. RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), s. 92— 
Suit by trustee to enforce his right to possession. of 
trust properties, nature of —Swit against trespasser 
—Sanciton of Collector, whether necessary. , 

A suit by a trustee to enforce his. right as 
trusteeto the possession of trust properties does 
not fall within the purview of section 92 of the 
Civil Procedure Code. : 

Budree Das Mukim v. Chooni Lal Johurry, 
33C.789at p. 808; 10C. W.N. 581, relied on. ` 

"Section 92 of the Civil Procedure Code does 
"not apply to a suit brought against trespassers. — 


First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 13th December 1918. . : l 

Mr. M. S. Bhagat and Lala 
Chand Mahia, for the Appellant. - 

Lala Tirath Ram, for thek Respond- 
ents. TTE i 


. JUDGMENT.—The property in dispute 
in the present case was alsó the subject- 
matter of a previous suit which was brought 
by three barbers of Lahore on behalf of 
the barber community for the ejectment 
of- Shiv Charan, who was. the manager of 
the property: Shiv Charan died, during 
the pendency of that suit; and his minor 
sons and widow were brought on the record 
as his representatives. The First Court 
decided that case in the plaintiffs’ favour, 
but on appeal the Divisional Judge, “Mr. 
Agnew, on the 18th February 1914 dis- 
missed the suit, holding that the property 
was wakf, that Shiv Charan was a construc- 
tive trustee, and that under section 92 of the 
Civil Procedure Code, the’ suit - was not 
maintainable without the permission `of 
the Collector. - The persons who had brought 
that suit and one other then applied to the 
Collector. for permission to bring a suit, 
but they subsequently withdrew the applica- 
tio. .. . -— | 5 

- In the present case the defendants “are 
the same persons who were impleaded 
as Shiv Charan’s. representatives in the 


Amin 


T 
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previous case, but the plaintiff is one Bha- 


' wani Gir, who alleges that after the death 


of Shiv Charan he was appointed by the 


` brotherhood of the barbers’ of Lahore as 


Mahant of the institution to which the. 


. property-is attached, that he is entitled 


to possession of the property, and thit tke 
defendants are trespassers. ; 
The Subordinate Judge has held that the | 
plaintiff, being a nominee of the barber 
community, can have no greater rights 
than the community itself on whose behalf 
thé former suit was brought, and that as the 
former suit was continued against the present: 
defeadants after Shiv Charan’s death, and 
it had been admitted in the application 
to the Collector that the defendants were 
Pujaris and representatives of Shiv Charan, 
the plaintiff cannot now treat them as- 
trespassers. .He has accordingly dismissed 
the suit as being, like the former one, not 
maintainable without the "Collector's per- 
mission. ‘The plaintiff has appealed and the 
appeal must succeed. | -> | 
The plaintiff is suing, not for the purpose. 
of protecting the interests of the public, 
but in order to enforce his own right as a 
Mahant or trustee, and à suit of thie nature 
does not fall within the purview of section 
92 of the Civil Procedure Code, as was held 
by Woodroffe,-J., in Budree Das Mukim v. 
Chooni Lal Johurry (1), where on-page 808 
the learned ‘Judge said:—‘‘In my . opinion 
the present suit, so far as it is brought by 
the plaintiffs in their individual capacity 
as trustees to enforce their individual] 
claim to be such trustees of the temple 
in suit, is not within the scope of the section. 


"The public may be interested in seeing that 


their alleged appointees have the adminis- 
tration of this trust, but this right of the 
public aud of the plaintiffs, qua members 
of.that public, is not the seme as the right 


‘of the plaintiffs considered not as members 


of the public, but as trustees suing. to en- 
force’their.own personal. right. of. manege-- 
ment."., . m ON VN 
- Further, it is admitted that section 92 
of the Civil Procedure Code, doesnot apply 


,to a suit brought against trespassers, as the 


plaintiff . alleges the defendants to be, . 
and we cannot agree with the- lower Court 
that the plaintiff is in any. way precluded 


(1) 330.789atp808,10€, W.N,sBr, — 
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from suing them as trespassers. In the 
first place, he was not a plaintiff in the 
former suit, nor did he join in making the 
application to the Collector, and, in the 
` second place, the present defendants were 
impléaded in the. former suit merely as the 
legal representatives of Shiv Charan and 
nst in their personal capacities. 

" Me; Agnew’s judgment is no bar to the 
` present suit, and we hold that the suit. is 
not one to which section 92 of the Civil 


-~ Procedure Code applies. We accordingly 


. (£I of 1883), s. 
empted property under, mortgage— Redemption with: 


: on payment of the price. 


^ accept the appeal, set aside the decree of 


the lower Court; and remand the case to that 


- Court under O. XLI, r. 23, Civil Procedure 


Code, for decision on the merits, The 
Court-fee paid on the memorandum of 
appeal will be refunded and other costs 
will be costs in the case.. ` 

*. FK, Appeal accepte. 


ALLAHABAD HIGH COURT. 
. SECOND. CIVIL APPEAL, No. 351 OF 1921. 
March 20, 1923. 
_ Present:—Mr. Justice Lindsay and 
‘ Mr. Justice Daniels. 
RAGHUBIR SINGH AND ANOTHER— 
^ A . C DEFENDANTS—AÀPPELLANTS 
ite 5 Versus 
JODHA SINGH AND ANOTHER— 
] PLAINTIFFS— RESPONDENTS. 
Ci il Procédure Code ( Act V of 1908), O. XXI. 


` #,36—Pre-empiion decree— Vendee not in posses- 


sion of properly —Payment of pre-emption money— 
Formal possession, whether necessary— Trusts Act 
82— Pre-emption  decree—Pyc.. 


money paid by pre-emptor — Possession of vendée 
mature of. < : s : 
` In a pre-emption suit, if the pré-empted prop. 
ertyis in the possession of a morikaste Ehe vendis 
being only the owner of the equity of redemption 
it is not necessary for the pre-emptor, after he has 
paid the pre-emptive price, to apply for formal 
possession of the’ property.’ His title is complete 
r „O. XXI, r. 36, Civi 
Procedure Code, has no application to auch ‘a Ge 
[p. 647, col. 2.3 j ` 
Sita Ram Pande v, Madho Pande, 23 Ind, Cas 
876; 12 A.L. J. 521, relied òn. A 


INDIAN CASES. 


(1923. 


Where in the case of pre-emption of sale of 
property subject to a mortgage, the véndee, on 
being paid the pre-emption’ money, redeems the 
mortgage and takes possession of the property, 
he will, on the analogy of section 82 of the 
Trusts Act, be considered to hold the property 
on behalf of the pre-emptor. [p. 647, col. 2.] 


` Second appeal from a decree of the Dis- 
trict Judge, Farrukhabad, dated the roth 
December 1920. - 


Dr. S. N. Sen and Mr, U. S. Bajpai, for 
the Appellants. © - a 
Mr, Gulgari Lal, for the Respondents. 


JUDGMENT.—This is an appeal in a suit 
for possession brought by the plaintifis- 
respondents, Jodha Singh and Dile Singh. 
The land in suit originally telonged to ore 
Murat Singh who mortgaged it for Rs. 360 
with possession on roth May 1891 to one 
Ganga Ram. Ganga Ram remained in 
possession as mortgagee till the year 1918 
but the rights of the mortgagor wcre 
the subject of vafious transfers which it 
will be necessary to specify . 

On ri2th December 1903 Murat Singh 
sold his equity of redemption to the de- 
fendants-appellants, Raghubir -Singh and 
Gajraj Singh, for a sum of Rs. 1,300. Rs. 
300 of this amount was left with the vencees- 
for payment to the mortgagee, Ganga Ram, 
to pay off his mortgage. One Bharat Singh 
instituted a ‘pre-emption suit in respect 
of this salé of the equity of redemption 
and obtained a decree against the defendants 
on 25th January 1905. Under this cecree 
the whole of the pur¢hase-money, Rs. 1,360, 
was made payable to the defendants though 
Rs. 300 of it wes really for payment to tle 
mortgagee, Ganga Rem. Bkeret Singh, tke 
successful pre-cmptor, Ceposited tle entire 
amount in Court within tke time allowed 
by the decree and tke «mount wes with- 
drawn by the defendents. As, Lowever, tle 
defendints werenot in possession of tLe prop 
erty Bharct Singh did not think it necess- 
ary totoke out eny formal execution of bis 
decree. Tle contention of tle defencants 
‘is thet Bharat Singh ond lis successolS- . 
in interest: heve lost their cntire interest in 
the property Ly not Coing so. l 
' In order to pey tke mount of Rs. 1,500 
under the pre-emption decree Bharat Singh 
executed a mortgage in favour of one Mekar- 
han Singh, The present plaintiffs insti- 
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tuted a pre-emption or pre-mortgage suit oh 


the basis of this mortgage, obtained a 
decree and stepped 
Mehatban Singh. This was on 6th .jüne 
1906. . -They then sued on the mortgage, 
brought the’ equity of redemption to s^le 
and purchesed it themselves. They have 
thus succeded to the rights. of Bharat 
Singh. The mortgage suit was brought 
in the year 1917 but the plaintiffs 
did not get formal possession of the property 
till Eebiuary 1919. Inthe mecntime, on 
January 1918 , the defendants had prid off 
- the. three hundred tupeees due.to Genga 
Ram undet "his mortgage and ‘have re- 
coveced possession of the property. - : The 
plaintitis on their purchase being completed 
brought, the present suit- for possession 
against them. 

“The suit was dismi: T by the oe med Sub- 
ordinate Judge on the ground thet ‘Bharat 
Singh not having executed his pre-emption 
decree the defendants had been i in edverse 
possession x theeqiity of Tedemption focover 
twelve years. The learned Distiict. Judge 
pointed out “that there could be no adverse 
possession of the equity of redemption 
under the circumstances ^ and that c$ the 
plaintiffs or their predecessor, Bharat 
Singh, could not have got possession: while 
Ganga Ram's mortgage subsisted it was not 
nesessity for them to go through the for- 
mality of executing the pre-emption decree. 
He accordingly decreed the suit. The de- 
fendants appeal to this Court and put for- 
ward the sme contentions -which ' they 
advanced in the Court below. They do not 
indeed now contend that ‘there was any 
adverse possession of the equity. of redemp- 
tion by them egeinst Bharet Singh. ‘Their 
contention is" "that dt wes absolutely 
necessary for Bhbartet Singh io put Li: 
pre-emotion decree into execution and that 
as he fa "led to do sə his right in the property 
absolutely ce:sed at the conclusion óf twelve 
yes from the dete of his decree. 


Tae respoadeats rely, mg other grounds, 


on the provisions of O. XX, r.I4, which 
prescribes the form of pre-emption decree, 

That tule lays dows: that the decree 
shall, direct that on payment into. Court of 
the. purche. .se price” the. defendants shali 
deliver possession of the property to the 
plaintif, whose title thereto'shall be. deemed 
to have accrued from the date of the payment; 
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into. the shoes of 


647, 


Iti is ‘quite clearthotin this case mo delivery 
of possession coüld take place cs the defend- 
ants themselves were not in pos ssession. 
Under the rule, therefore, it must te beld 
that when ‘the plaintiff had complied with 
the terms of the decree his title wos.com- 
plete. "The same point. was considered 
by a learned Judge of this Court in the 
case of Sila Ram Pande v. Madho Pande (1). 
That was also a cese in wLich no possession 
could be delivered tke pre-emptor being 
himself in possession in another capacity. 
"he argument wes put forward thet un- 
less ke applied for formal ‘delivery of pos- 
session under Q. XXI, r. 36, he obtginerd no 
right cs proprietor iu ADAE “of his Cecrec. 
Thet contention wes, we think. rightly 
repelled by the M "In this cese if, efter . 
complying with ‘the condition ‘of tke 
pre-emption decree, Bhorct Singh ked pro- 
ceeded to redeem Ganga Rem's mortgage © 
it is clear that bis right to, Co so could not 
have been disputed. Tbe. reason why te 
did not do so almost certeinly was that tke 
portion of tke sale price which was spe- 
cially ear-matked for re-payment (of this 
mortgage had been paid for by bim to tke, 
defendants in the pre-emption suit. 

The rights of tke case ere entirely with tle 
pleintiffs. The defendants having obirin- 
ed the full „price for the property are now 
seeking to retcin tbe property cs well, 
The very money with which they "rececm- 
ed Gangs Ram’s mortgage wes money left 
with them for the purpose of redeeming 
that mortgage. Uncer tkese circumstances, 
it is reasonable to hold thet. from the time 
they redeemed the 'mortgzge tkey have 
held possession on tehelf “of tke plaintiffs 
on the enelogy of section 82 of tke Indian 
Trusts Act. On both these grounds we 
affirm the decision of the Court. telow and 
dismiss the appecl with costs including in 
this Court fees on tke bigkef scale. 

M. A.A. Appéal dismissed. 

(1) 23 Ind. pus 876; 12 A. Mu 521. : 


' 


“GURDAS MAI, AND 


‘ordinate Judge, Gujrat, dated the 
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: FIRM GOBIND SAHAI-RUP LAI, U. GURDAS MAL BHAGWATI SHUKUL, 9, RAM JATAN TEWARI, 


: LAHORE HIGH COURT. - 
Crvit, REVISION PETITION No. 438 OF 1922. 
January 24,1923. 

,  Present:—Mr. Justice Campbell. : 
Tue Fira GOBIND SAHAI-RUP LAI, 


' ."HhoucH yrs MANAGER RUP LAL— 


PLAINTIFF—PETITIONER A" 
versus P 
OTHERS—DEFENDANTS 


4 : RESPONDENTS, ` 

Civil Procedure -Code.( Act V of 1908), s. 148— 
Ex parte decree set aside conditionally on payment 
of costs by certain ddte—Fatlure io make payment 
within time--Extenston of Ume—Power of Court. 

Where an application to set aside a decree 
ex parte is allowed conditionally on the applicant 
paying a certain sum by a certain date to the 
pun as damages and payment is not made 
y due date, the Court has jurisdiction under 


' section 148 of the Civil Procedure Code to extend 


the time fixed. ] : : 
Jagarnath Sahi wv. Kamia Prashad, 23 Ind. 
Cas. 138; 36 A. 771 x2 A. L. J. 38, relied on. 


Petition, under section 44 Act IX of 1910, 
for revision of an order of the Senior or 
t 
May 1922, granting applicátion for cancel- 

lation of the ex arie decree. 

Lale. Ram Chand Manchanda, for the 
Petitioner. © p" 

Mr. Anant Ram, for the Respondent. 


JUDGMENT.—The only authority on 
the point at issue which is cited before me 
15 against the petitioners. This is Jagar- 
nath Saki v, Kamta Prashad (x) in which 
a Diyision Bench ruled that when sn ap- 
plication to set aiside a -decree ex parle has 
been allowed’ conditionally on the appli- 
cant paying a certain sum by a certain date 
to the plaintiff as damages and payment 
is not made by due date, the Court has 
jurisdiction tinder section 148, Code of Civil 
Procedure, to extend the time fixed. 

I agree with this interpretation of the 
law and reject the petition with costs. 

Z. K, . Petition rejected. 
(1) 23 Ind, Cas, 1581 36 A. 771 12 A. In J. 38. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 85 OF 192 
-~ November 29, 1922. ° 
Present :—Sir Grimwood Meats, KT., 
Chief Justice, and. Mr. Justice Stuart. 
BHAGWATI SHUKUL-—PrAINTIFE— 
APPELLANT i ; 
saa versus 
RAM 'JATAN TEWARI AND OTHERS— 
DEFENDANTS—RESPONDENTS. - 

Hindu  Law-—Widow—Marriage of daughter— 
Gifi to son-in-law— Legal necessity. 

Itis the duty of a Hindu mother to provide 
husband for her daughter and for this purpose 
she has power to make a-gift of property to her 
son-in-law whenever itis necessary, ^. 

No hard and fast rule can be laid down 
as to extent of a Hindu ‘widow's right 
Of alienation in this rospeet. If the . prop- 
erty is of large value, probably the alienation 
of moze than a quarter would not be upheld. But 
where ‘the property is very small in value and 


. other circumstances, such as, blindness of the girl, 


also require it the alienation of the whole even 
will be a sheer legal necessity. [p. 649, col. 2.] 


: Churaman Sahu v. Gopi Sahu,x Ind. Cas. 9453 
37 €. 1 13C. W.N. 994; 10 C. l. J. J.545 and Rama- 
sami {oyar v. Vengidusami Ayyar, 22 M. 
II ; 8 M. L. J. 170; 8 Ind. Dec. (x.5.) 79, referred. 


to. 


_ Lettres Patent Appeal from tbe following 
judgment of Mr, Justice Ryves, confirming 
a decree of the Subordinate: Judge, Basti, 
who reversed a decree of the Munsif :— 
“Permanarid and  Erishnanand were 
two brothers separate in estate. Krishna- 
nand died long ago ‘leaving him 
surviving a widow, Musammat Mohna, 
whose daughter was married to Ram Jatan: 
Tewari, defendant No. x. It was said by 
the defence that they had a son, Ram Man’ 
Tewari, who was defendant No, 2, but both 
the Courts have found that Ram Man wag 
not the son of Musammat Oreha so he can 
be disregarded, ‘The plaintiff is the grand- 
son of Permanand. The propty in suit- 
belonged to Krishnanand. On his death his. 
widow, Musammat Mohna, became the heir.‘ 
She made a deed of gift or shankalapnama, 
dated the 231d of August 1904, in favour 
of Ram Jatan by which she transferred 
to him the entire property which she in- 


-herited from her husband with full proprie-- 


tary rights. Musammat Mohna Devi died 
ia September 1903. “Ihe suit was brought- 


fu 


y 
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by Bhagwati Shukul in :1918 to ‘recover 
possession of the whole of this property 
on the ground that the gift by Musammat ` 
Mohna to her son-in-law was invalid after 
her life. . : a 
“Various defences were ‘raised but the 
. only one that need be considered for. the. 
purposes of this appeal was that the gift, 
under the circumstances, was mot justified,’ 
“The. Trial Court found that Musammat. 
Oreha was blind and a cripple and that in 
order tó get her married it was necessary. 
to supply her with a: handsome dowry. 
It held, therefore, that there was legal 
necessity for the gift but only to the. extent 
of one-third of the value of the property. 
It, therefore, decreed the plaintifi’s suit 
to that extent. Both parties appealed: 
The lower Appellate Court has allowed 
the appeal of the defendants and has dis- ' 
missed the suit altogether. 'The plaintiff 
comes here in second appeal. > 
' "Three points are taken. First, that the 
gift to the daughter on the occasion of her 
marriage is justified provided that it is 
reasonable in amount and does not exceed, 
at the most, one-quarter of the property; 
but that there is no justification for a gift 
to. the bridegroom. Secondly, that, under 
the terms of the deed itself, it must be held ' 
that & portion, at any rate, was reserved 
for the use of Musammat Mohna herself 
and that tlie entire estate was not, therefore, , 
really given away, and, thirdly, that if the 
mother brought about an unsuitable match 
of her blind and cripple daughter, that that 
would be parctically equivalent to selling . 
the daughter in marriage, and, as such, 
would be opposed to public policy... On 
this last point I see no indication that this 
line was taken in either of the Courts Below 
and certainly there are no findings. arrived 
at on which it can be supported. It is. 
found that Musammat Oreha was blind and 
a cripple. It is also found that her husband 
had already been married to another wife 
but the! crucial finding of the Court below, 
it seems to me, is, that it being the duty. 
. of the mother to provide a husband for her 
daughter, the alienation was made for 
“a sheer legal necessity." Stress was laid 
onthe case of Churaman Sahu v.. -Gopi 
Sahu (i). “That was a case of a gift by a 
^O "(r) 1 Ind. Cas. 9453-37 C. 1; 13 C,W.N. 994; 19 
C, In Jo 545 n WU à 
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“general rule seems to be that a gift 


.was “‘a sheer legal necessity". > 
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widow of a portion of immoveable property 
of. her husband to her daughter on the 
occasion -of her gauna ceremony. i 
and some other cases that have been quoted 
all. refer to. gifts made to the daughter. 
In the case of Ramasami Ayyar v. Vehgidu- 
sami A yyar (2), it was held that a gift made 
to a son-in-law, under similar circumstances , 
of a portion of the property, was binding 
on the reversioners. In the case of Chwra-. _ 
man Sahu v. Gopi Sahu (x), reference is 
made to an old case decided by their Lord-.’ 
ships of the Privy Council (vide pege 7). 
There it is stated that Lord Gifford laid 
down “that a Hindu widow” had, “for 
certain purposes a clear authority to dispose 
of her husband's property, and might do 
it for religious purposes, including: dowry 
to a daughter” but that it was impossible. 
to define the extent and limit of her power 
of disposing it but “it must depend upon 
the circumstances of the disposition 
whenever. such disposition shall be made 
and must be consistent with the law regulat- ' 
ing such disposition." Now, although the 

to the 
daughter shall not exceed one-quarter, 
some commentators have held (see bottom 
of page 5 and top of page 6 of the Calcutta 
decision) “that the word ‘quarter’ is here 
used, not in its plain sense, but ‘simply 
to enjoy in the allowance of as much'as 


' suffice for the marriage of the sisters." 


It seems to me that no hard and fast 
tule can be laid down, If the property 
is of large value, probably the alienation 
of more than a quatter would not be upheld. 
But where the property is very small in 


“value, —here it is valued at Rs. 500 only— 


and where under the circumstances the maT- 
riage of the girl ‘into a suitable Brahman 
family, having regard to her blindness and 
infirmity, necessitated the spending of the 
equivalent in value of that property, then 
inthe words of the lower Court the alienation 


The second point is based on some words 
in the deed of gift generally to the effect 
that the donee will look after and support 
the widow in her lifetime and perform 
her funeral ceremonies on her death. The 
property is given ott and out to the son- 


(2) 22M.i13;8 M. L. J..170; 8'Ind. Dec. (N. $.] 
19. . 
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in-law without any. sort of reservat. on 


and there is no charge onit for her support. 
The learned Judge “of the lower Appellate 
Court, who is certainly better able to appre- 
ciate the meaning of this.document than I 
am, , has; come fotheconclusionthetthe words 
in the deed which the learned Mursif read 
as a provision for maintenance in favour 
of Musammat Mohna.were incapable of 
being interpreted in that way. It is per- 
haps. ‘significant:to note that, although the 
widow died as long ago as 1908, the suit 
to set aside the gift was not brought till 
IO years afterwards. In my opinion the 
finding of fact arrived et, namely, thetin 
order to get thé gir! m married, it wes “a 
Sheer necessity?’ for "Musemmat Mob: a 
` tò provide.a dowry’ of Rs, 500 or its equi- 
valent by the gift ofthe property, concludes 

this appeal.. L therefore, dismiss it with 
< costs. -' 
EU s appeal wag dismissed under O.XHI, 
r. 11, Civil Prozedure Code." 

Mi, Harnandan ` Prasad, for the Appel- 
lant. : 
^ JUDGMENT. —NWe are of dide ‘that tke 
learned Judge decided’ this case rightly, 
i We, therefore, dismiss the appeal. 


| Appeal di smisscd. 


" 


M. AE & N. K, 


` It, therefore, 


2 LABORE HIGH COURT. 
| -MISCELLANEOUS SECOND Civil, APPEAL 
: No. 2607 OF 1922. 
.. Match 13, 1923. 
= Present: ‘Mr: Justice Scott- Smith and 
Mr. Justice TYorde. 
Musammat CHANDO. AND ANOTAER— 
i PASANGANE aE. 
t7 COSeKSMS — i 
' MIRAN BAKHSH AND. OTHERS— 

PLAINTIFFS MAULA AND OTHERS— 

. DEFENDANTS—RESPONDENTS. 

" V Civil’ Procedure Code (Act V of't908), O. XLI, 
$23, O- XLIII, ?.1 (4) — Order of remand in- 

» volving question of custom— Appeal, whether lies, 

.". There can be sio appeal from an order of remand 
passed under Q, XLI, T: 23, of the Civil Procedure 
"Code where the Ae involvedi is one of custom. 
APR. ‘65%, col, 1. d 


ae 
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Limitation Act. 
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Sawan Singh v. Mothu, 23 Ind. Cas, 817; 8s 
P.R. 1914; 162 P. E.R. 1914; 120 P. W. R 
1914, followed. 

Umri v. Shah Mohammad, 68 Ind. Cas. 849; 
31.218; 4 L. L. J. 359; (1922) A. I. R. (L..) 178 
(F. B, teferred to, 
^ Miscellaneous second appeal from en 
order of tke District. Jusdge, Ludhiana, 
dated the 8th July 1922, reversing that of 
the Munsif, First Class, Semrele, District 
Ludhiana, dated the rath April 1922. 

Messrs. J. M. Mackay and M. Otedulla 
for the Appellants. 

Messrs. M. D. Malhotra mid -Gulzari, 
Lal Sahgal, for the Respondents. 
is 


IU DGMENT.—M usammat —— Chendo 


.the widow: of Imam Bakhsh who is adna 


malik of the land in suit. Pleintiffs-re- 
spondents ere the ala maliks. , Musammat 
Chando made.a gift of & pert of the land 
to her daughter Musammat Kariman and 
she ‘sold another portion of the lend to 

Te plaintifis, brovght two 
suits for a declaration that these elienetiots 
would not affect their rights as, reversioners 
after the death of Musammat Chendo. 

The First Court dismissed the suits boldirg 
that the ala. maliks hed no locus standi. 
to sue, The lower Appellete Court held 
that as the land would zevert.to tre ala, 
maliks on the extinction of the line of tke 
adna malik, therefore, the ala maliks had by 
custom a right to contest the alienetiors. 
accepted the appeals and 
remanded the cases to the lower Ccurt 
for re-decision on other points. 

One point which was raised tefore the 
District . Judge was that the suits were 
barred bytime. ‘The learned District Judge 
has not discussed this point, but has merely 
stated that both the suits ere within time. 
It is’ admitted before us that the suit re- 
garding the sale which took place in 1919 
is within time, but it was contended that 
the suit as regards the gift having been 
brought mote than six years after it was 
made is barred by time under Art. 120 
of the Limitation Act. Now,-if the learned 
District Judge’s decision is correct, that the 
pleintifis are the persons entitled to the 
possession of the land after the death of 
Musammat Chando, the limitation for the 
suits is that provided by Art. 125 of the 
If this Article is ay rlical le 
the suit as- tegatds the gift is also withia 


iR ur. Mus 


Vel. 93) 


time. The decision of the learned District 
Judge is that by custom the plaintiffs 
heve locus standi tò sue, and it has been 
objected on behalf of the respondents 
thet, as the quest.on is one of custom, and 
the appellants, have not obtained a certificate 
from the lower Appellate Court, no appeal 
is competent. It was held by a Division 
Bench of the Chief Court in the case reported 
i Sawan Singh v. Mothu (x), thet there 
an be no appeal from an order of remand 
idee O. XLI, r. 23, of the Code of Civil 
Procedure where the question involved 
is oüe of ‘custom. ‘The ratio decidendt 
there was that as the appcllant would have 

: a right ‘of second appeal from the decree 
of the Appellate Court only. if he were to 
obtain” a certificate under sub-section (3) 
of section 40 of the Punjab Courts Act, 
it could‘not he said definitely that an appeal 
would lie from the decree. of.the Appellate 

. Court.. Having regard-to that decision the 
present ' appeals are not competent. The 
question of custom can no doubt be agitated 
in second appeal from the final decree if a 
certificate is obtained. The case reported 
as Sawan Singh v. Mothu (1) wes consideted 
_ by a Full Bench of this Court in the case 
of Umriv. Shah "Mohammad (2). Two 
of the Judges of the Full Bench differed 
from the view expressed in Sawan Singh v. 
Moihw (1), but the decision of the Full 


Bench proceeded on other grounds and 


Sawan-Singh v. Mothu (1) was not ovet- 
ruled. ~ 

We, therefore, follow it and dismiss ‘the 
appeals witte costs. 


Z. K. 


(1) 23 Ind. Cas. 817; 85 P. R. 1914; 162 P. 
L. io X914; 120 P.W. R.1914. 

2) 68 Ind. Cas. B49; 3 Ti 218; 41. L. J. 359; 
(1922) A. I. R. (L) di (F. B.). 


Appeals dismissed. 
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| ALLAHABAD HIGH COURT. 
SECOND Civir, APPEALS NOS. 17 32 & 1733 
OF 1921. 
November. 13, 1922. : 
Prezeat — Mr. Justice Stuart and 


"Mr.Justce Ryves. ` . 
KUMAR SAINTHWAR—DEFENDANT— 
APPELLANT 


versus 
BISHUN MOHAN SAHAI AND OTHERS— 
^ PLAINTIFFS—RESPONDENTS. 
Landlord and tenant—Occupancy rights, mort- 


gage of--Relinguishment in favour of landlord— 
Redemption. 

Where an occupancy tenant, relinquishes his 
holding in favour of the zemindar, the zemindar 
becomes the transferee of any mortgagor’s right, 
which might have been created on it and is 
entitled to redeem the mortgage. [p. 652, col. 1.] 


Second appeal from the decision of the 
District Judge, Gorakhpur. 

Mr. Dang, for the Appellant. 

Mr. Shankar Saran, for the Respondents. 

JUDGMENT. —Bodhai, who is an occu- 
pancy tenant, ‘mortgaged his occupancy 
holding for Rs. 99, infavour of one Bachchan 
Seithwar, on the 31st March x296.. On 
the roth June 1922 Bodhai relinquished 
his holding in favour of the zemindars- 
respondents. The zemindars then sued to 
eject the mortgagees, and, although they 
got a decree, failed to execute it, with the 
result that the mortgagees remained in 
possession. 

The zemindars then brought a suit to 
redeem the mortgage and they got a decree, 
the Courts below allowing them to redeem 
the mortgage on payment of Rs. 523 with- 
inthe time stated in the decree of the 
Courts belew. 


"The mortgagees appeal. Three points 
have been taken. 

(1) Thet the relinquistment of Bodha 
was in favour only of some of the zemindars 
of the village and wes not 2 complete re 
linduisbment. This point wes not taken 
inthe written statement. No issue wes 
raised upon it and, of course, no evidence 
was led on the subject. It is taken for tke 
first time in appeal and there are no 


, materials on which it could be disposed 


of in the. way in which the appellant 
We do noi think the.Court. below 
ought. (to have allowed it 3) to ke raised 
for the first time in appeal, We See, how. 


E 
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ever, no reason to differ from 
be ag in its conclusion on the d Tue 
imt point is to the effect that the 
us ars are not entitled to redeem this 
tà side. It is admitted that the mortgage 
fe. in existence ; therefore, there must 
tthe pd who is entitled to redeem it. 
a n. een held by this Court that in a case 
Bid kind where an occupancy tenant. 
iquishes his holding im favour of tke 
: emindar, the zemindar becomes the trans- 
ien at any mortgagor's right, which might. 
à cen created on it. The zemindar,. 
Thee entitled to redeem.. 
e last point taken is that the amount 
ea by the Court below should have been 
Ae 599 and not Rs. 523. This argument is 
Da sed. on the assumption that a particular 
mpromise was come to between tbe 
Parties in a former litigation in which tLe 
pount was fixed at Rs. 599. ‘The Court 
^ ow has found that that. “compromise . 
4s nothing to do with the present case. 
Under the circumstances, none of these 
dis raised has any force, 
he result is the appeal fei is dis- 
` Missed with costs, . ed iin 
M, D. J. 


. Appeal dismissed. 


—À 


LAHORE HIGH COURT. 
Civit, APPEAL No. 875 oF 1921. - 
February 8, 1923. É 
Present .—Mr. Justice Abdul -Raoof and 
Mr. Justice Campbell, .. . > 
DAVID SUTHERLAND CLARK. 
|. PLAINTIFF—APPELLANT 


SECOND 


: = versus ` j 
Mrs. ROSE GRIMSHAW —DEFENDANT— 
k RESPONDENT, © -7 7 

Contraci Act (IX of 1872), s, 25 (3)—Stamp 


ka nb does 240b Seh. 1, Art, 
romise to pay barred debt, isi 
mare bond. E - 
A document sufficiently ‘complies wi | 
provisions of section 25. (3) oi the Contract ae 
if it is signed by the person to be charged and 
refers to the debt in such à way as to identify it 
and contains a promise to pay wholly or in part 
ud referre un therein, or expresses an in. 
ention to pay which can be construed 
promise, IP. 654, col. i4 PVT 2 T ^ 


15—Written 
— Promise, 


INDIAN CASES, 
MRS. ROSE. GRIMSMAW. 


[1923 


Appa Rao v. Suryaprahasa Rao, 23 M. 941 9 M. 
L. 1.330; 8 Ind. Dec. (à $.) 459, relied on. vidi: 

A written promise to pay a barred debt is not 
a bond within the meaning of the Stamp Act and 
is not required by any of the provisions of the 
Act to be stamped. [p. 653, col. 2] 

Defendant pleaded in answer to a suit on a 
Pro-note that the suit was barred by time. 
Plaintiff produced certain, letters written by the 
defendant containing a elear promise to pay the 
debt. The suit was within limitation from -the 
date of these letters, although the debt'had 
become barred before the letters were written : 

Held, that having regard to the provisions of 
Section 25 (3) of the Contract Act the suit must 
be held to pe within limitation. [p. 654, col. x.] 

Second appeal from the decree of the 
District Judge, Lahore, dated 4th January 
I921, reversing that of the Subordinate ` 
J udge, First Class, Lahore, dated ryth May 

920. 


Mr. Des Raj Sawhney, for the Appellant. 
Tekom Tek Chand, for the Respond- 
ent. : 


JUDGMENT.—This second appeal bas 
arisen aut of a suit for the recovery of 
Rs. 3,000 on a pro-note. The following 
relevant facts may be stated to disclose 


the nature of the question that requires 


decision in this appeal :— 

The plaintiff, Mr. David Sutherland Clark, 
lent Rs..4,200 to one Mr. W. H, E. Fellows 
under a pio-note dated the 11th of October 
Igor. Outof this amount Mr. Fellows paid 
Rs. 1,200 on the .11th of October. 1913. 
The belance due remained unpaid and Mr. 
Fellows died in 1918. By his Will he had 
appointed the defendant Mrs. Rose Grim- 
shaw as his executrix. The defendant 
having obtained Probate of the Will succeeded 
tothe assets of Mr. Fellows. On a demand 
being made by the plaintiff the defendant 
wrote to him on the 2nd December 1918 
promising to pay the' balance of the debt 


“as soon asshe could. Again, on the 20th 


December 1918, she wrote to Mr. O. M. 
Chiene, the Vakil of the plaintiff, again 
promising to pay the debt in the following 
words:—''1 certainly intend to pay the 
debt claimed by your client Mr. D. S. Clark." 

On the 2cth January r918 she wrote to 
Mr. Chiene asking him tosend thepromissory- 
note to Mr. A. G. Clark so that she might 
see it. A copy of the p-o-note was sent 
for her perusal on receipt of which she 
again wrote to Mr, Chiene on the 20th of 


i 
twi a = 
La D 


Nol. 73] 
DAVID SUTHERLAND CLARK V, MRS, ROSE 
„February 1919 in 
DU V MM 
ceived with copy of pro-note. I accept it 
tó bea true copy end hope to pày the money 
very soon.” e a E 
In spite of these promises she failed 10 
pay the debt and the plaintiff had to institute 
a suit for the recovery thereof. He filed 
his plaint on the 15th of December 1919, 
and in paragraph 4 thereof he specifically 
stated that the defendant by her letters, 
dated the 2nd of December 1918, and the 
20th of December 1918, had admitted the 
claim of the plaintiff. In paragraph 7 it 
was stated that in addition to the admissions 
contained in the letters dated the 2nd of 
December 1918, and the 2oth of- December 
I918 the fact that Mr. Fellows had paid 
interest“ up to May 1918 brought the suit 
within limitation, | 
The- suit was resisted’ mainly .on the 
ground that it was barred by limitation. 
In a half-hearted way the defendant quéstion- 
ed the genuineness of the pro-note also. 


The Trial Court framed two issues, namely: 
() Was the pro-note in suit executed by ` 


the late Mr. Fellows, and was it so executed 
for consideration? . à 
(2) Is the suit within time? 


‘In süppoit of his claim the plaintiff filed _ 


„a number of letters written to him by 
Mr. Fellows from time to time acknow- 
. ledging the debt and paying interest from 
time ‘to time. He went into the witness- 
box and proved al! the facts stated in the 
plaint. Mr. Gillmore, Deputy Registrar 
-of the Lahore High Court, was called 
as witness and ` he swore that the pro-note 
was in Mr. Fellow’s - handwriting. The 
defendant made a statement’ before the 
Court. On the pro-note for Rs. 4,200. 
-being shown to her she admitted that the 


handwriting looked like that of Mr. Fellows; - 


but she said that she did not admit the pro- 
‘note and demanded. proof of its execution, 
On. beingi questioned as to her statement 
contained in her fetter dated the 2oth 


December 1918 she ‘said:—'‘In my letter: 


of the 20th-December 1918 I wrote to say 


I would pay the amount due on the pro-note, .- 


because Mr, Clark wrote to say he held 
a pro-note of Mr. Fellows, Mr. Grimshaw, 
was ill. and I, therefore, said I would pay., 
I again agreed to pay in my letter of the 
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the following terms — 


Your letter dated 5th February re- . 
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2€th February 1919, but took too much, 
‘upon myself, ”, : opi 

"Taking the evidence into consideration, 
the Trial Court held that the pro-note was 
sufficiently proved and that as it was estab- . 
lished. by the evidence of Mr. Clark that he 
had received interest right up to May 1918, 
the suit was within time. : 

The defendant preferred an appeal to 
the lower Appellate Court with the result 
that the suit of the plaintiff was held to be 
barred by time. ‘The lower Appellate Court 
hesitated to hold upon the evidence of Mr. 
Clark alone that interest had been paid 
.by Mr. Fellows. The suit having been 
dismissed in appealthe plaintiff has preferred 
this second appeal through his Counsel, 
. Mr. Des Raj Sawhney: 

On the facts being stated by the learned 
Counsel it at once became clear to us that, 
having regard to the several promises 
made by the defendant in her letters to 
Mr. Clark and to his Vakil at Allahabed, 
the case-came within the provisions of sec. 
tion 25-(3) of the Indian Contract Act, 
We, therefore, called upon Mr. Tek Chand, 
the learned Advocate for the defendant. 
réspondent, to show catise why the appeal 
should not be decreed. With regard to the 
applicability of section 25°(3) of the Indian 
Contract -Act the only argument addressed 
by the learned Advocate was that the 
letters containing the promise to pay ought 
to have been stamped as a bond and because 
they were not so stamped they were not 
-admissible ‘in evidence. This argument 
ignored . the circumstance that the letters 
had been admitted in evidence in the First 
Court without any objection. We are not 
prepared to accept the contention that the 
letters did require a stamp under Act II 
of 1899; but, even if they did, the present 
contention cannot be raised in second appeal 
as section 36 of the Indian Stamp Act 
provides that‘where an instrument has been 
admitted in evidence, such admission shall 
not ... be called in question at any stage of 
the same suit or proceeding on the ground 
that the instrument has not been duly 
stamped.” The real ground, howéver, upon 
which we repel the objection taken by Mr. 

-Tek Chand is that a written promise to. 
pay a barred debt is not required by any 
of the provisions under the Indian Stamp . 
Act-to be stamped. We cannot hold that 
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a promise-to-pay-a barred debt is.a bond 
"within the meaning of the Indian. Stamp 
‘Act. Without, therefore, going into the’ 
other matters discussed in the judgment 
of the lower Appellate Court we hold that 
the suit is within time with reference to the 
provisions of section 25 (3) of the Indian 
Contract Act. In this view we are supported 
by a decision of the Madras High Court 
in -the case of Appa Rao v. Suryaprakasa 
Rao (1), “-The facts of that case and the 
rule laid down by the learned Judges are 
ainal up in the head-nóte which runs 
thus:— - soe x 
` “In defence to a suit for rent a tenant 
pleaded that-a portion of the claim was 
barred: by limitation.  Pleintiff relied on 
a letter which had been signed by defendant, 
after the disputed, portion had become 
barred, and in which the defendant, -after 
referring to the periods in respect of which 
the arrears of rent were due, said ‘I shall 
send by the end of Vysakha month.’ '. ` 
“Held, that the document contained the 
- ingredients required by section 25, clause (3), 


of the Contract Act, and that the cleim : 


“was not barred by limitation. » 
“A document sufficiently complies with 

section 25 of the Contract Act when it is 

signed by the person to be charged, and 


it, and cositêins a promise to pay wholly . 
of in part the ‘debt referred to therein, 
ór expresses àn intention to pay which cam 
be constured to be a ‘promise’. ‘To create 
a‘ proniise "withinthe meaning of the section: 
it is not necessary that there should be 
an accepted proposal reduced to writing, 
a written proposal, accepted before action, 
becoming by the definition clause, a promise 
when accepted. ” S 2 
In that case the suit was not specially’ 
: báséd' on a few contract brought about 
by the promise to pay. It wes a suit for 
rent which Was resisted on the ground of 
limitation. ‘The plaintiff bad, however, filed- 
4 letter in which the defendant had made- 
promise to send the rent due by the'end- 
of. Vysakha month and the learned Judges: 
lield that the suit for the rent was within ` 
lié. In the present case also the suit was: 
based upon thé promissory-note, but the- 


way 23 M. 94: 9 M. L. J. 330; 8 Ind. Dec, (x.), - 


> 
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refers to the debt in such a way astoidentify , 


CASES, . gas 
Plaintiff had filed the letters containing the 
Promise made by the defendant to pay the 
debt. - The decision in the Madras case is a 
‘Complete reply to the various diguments 
put forward on tehelf of tke respondent. 

. We, therefore, accept the appeal, sèt aside 
the decision of trè lower Appellate’ Court 
and restoré the decree passed by the Trial 
Court with costs. ee: 


Z. K Appeal accepted. 


. ALLAHABAD H1GH COURT. 
SECOND Civi, APPEAL NO, 384 OF 1923 
y April 5, 1923. ] 
Present; —Mzr. Justice. Walsh. 
PUDAI SINGH—DEFENDANT— 
APPEL! ANT 
M Versus ; 
BRIJ MANGAL AND OTHERS—PLAINTIF¥F 
AND DEFENDANTS—RESPONDENTS. 
Eoidenée Act (I of 1872), s. 63.-(5)—Secondary 
evidence—~“‘Seen,’’ meaning of— Illiterate witness 
Under s. 63 (5) of the Evidence Act secondary 
evidence of the contents of a document must be 
given by a person who has seen the original. If 
“a doctiment is read over to a man because hè cannot - 


read it himself, and he signs it and signs it as cone 


‘taining what has been read over to him, lie may be , 
said within the meaning of section “63 of the 
Evidence Act to have “seen” the contents of the 
document. [p. 655; col. 2.) E 
. Ghure v. Chatrapal Singh23 Ind. Cas. 11; 12 A. 
L. J. 239, explained, . , 
Second appeal against the decree of the 
Judge of the Court -of Small Causes, exercis- 
ing the powers of a Subordinate Judge, 
Allahabad, dated the 7th of December 
1922. l 
Mr. Haribans Sahai, for the Appellants. 


JUDGMENT,—I have heard the whole 
of the evidence of the witness called by the 
pleintiffread. I find myself unable to say; 
either that hisevidence was inadmissible’ 
or irrelevént or necessarily inciedible. No 
body objected to its admissibility and; 
what is more, the defendants' Counsel 
cross-examined the man at some length. 


He -was illiterate, but the story 
he told was that, being on business 
' apparently as á debtor, at thg. 
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mortgagee” s premises, he and certain- other ~’ 


persóns were asked to attest this document 
of which he gave afair account.’ It may be 
a pure invention but that is the business 
of the Trial Court to decide. The Trial 
‘Couit has decided that it is true. 
‘know how, elsea litigant can givethecontents 
of a. missing document except by calling 
a witness who swears both to its existence 


and to its contents, and the fact that the 
is unable to "read is merely a fact. 


man 
“which goes to the credibility of his oath 
that he remembers the transaction because 
there dre many people in this world who are 
‘unable to read and yet have excellent and 
' accurate memories about things which they 
ere asked or expected to remember. This 
witness sworethat he attested the docu- 
ment and remembered the transaction and 
the substantialand relevant contents of the 
document.’ Idonotknow whether I should 
have believed him ot not, but both Coutts 
have in fact ‘believed lis evidence. Thé 
defendants evidently thinking that there 


was 9 case to be answered took an entirely 


different linein tbe Court below tc that w hich 


they teke hete, (what is called corifession® 


and avoidance) dnd endeavoured to prove 
by a càrefnily prepered stamped -and rés- 
pesta ble-looking document that the actual 


mattgage was entst-d into ona piece of. 


parer which they swore to by one only of 
the members of the joint. family and not 
bythetwo., Both Cotrts have rejected this 
story as a wicked fabrication ; and - rot 


uanaturally, it frequently does’ and ought - 
to do, a dishonest case if an attempt, to . 
strengthened thé - 


prove a hegative . has 
general view of the Courts in - deciding a 
somewhat weak affirmative case produced 
by the. plointif end there the niatter ends. 
Both Courts have found the mortgage 


ptoved-and it is Sougbt.to upset the detision- 


en e so-called point of lew. ` The point of 
law may be simply stated. Secondary evi- 


dance of tlie contents of a document must . 


bs given by e person: who has seen the ‘origi- 
nal. As Mr,- -Justice Tadball says in a case 
cited ‘to me ‘seen’ 


object to the retine of the eye, becuase I 


can see a great many documents from a 


d.stancein this Court whichI cannotprofess 
to seein the sense of seeing their contents. 
4 take it, if'a document is read'over to a 
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I do not’ 


.conduct their cases; 


in this ‘connection . 
cannot mean thé meré transmission ofthe | 
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man, because. he, cannot read himself, and 
he thereupon signsit; and signsit as cortain- 


“ing what -has beenreadov ertohim, he may 


be’ Said) within the-meahing-«f-section 63 
of the Indian Evidence Act, to ‘have Seen 
the contents of that. document. It is a 
testimony And a question whether he comes 
within the section. The case cited tó' me - 
which is said to support this appéalis à case 
which to ry mind does not apply: - In pee 
case, Ghuré v. Chatrapal Singh’ (1), Mr 


Justice Jüdbell held that, unaet circum- 


stances not unlike the present, statement 
of the. marginal witness wasnot adn issible, 
That cleaily does not apply here because if 
there was any objection to the admissibility 
of this witniess’s evidenceit has been entire- 
ly Waived by the cross-examination of the ^ 
Witness which was indulged in by tke de- 
féndarits in order to break him down and 
get the Judge to disbelieve him ard it is 
well established that tke partics must - 
be judged by the method with which they 
but if it means thet 
under no circumstances illiterate persoti 
can givé the contents of a document which 
has béen réad óut-to him and the Mine 
ôf which Bé: professes. to remember. - 
think, I should have .great - difficulty. d 
following that decision, , It seems to. me 
it isa pure ‘question of fact. The plaintiff 
has succeeded; if Batsfying ‘both: Courts, 
The. appeal is, “distnissed.~ 
MAL AL € “Appeal Crete 


ae 23 Ind. Cas, nr "X2 A. Le j. 239. ' 


. LAHORE HIGH. COURT. 
SECOND CV a. E or 1920. 
| "Fébrüary 2,1 
: Present: Git “Shadi? tal ^X. Chief. 
Justité, aiid Mr. Justice Fforde: 
4 Dus GOPAL SINGH—Pramrirr-: 4 
: APPELLANT ^00 c 
CU versus ~ , ; 
MUNA LAL AND OTRERS-DEFENDANTS-- 
~~" 4 RESPONDENTS. i 
^ Qi il Procedure Code (Act V of 19908,.0. XL L 
y. $2— Appéal, barred . ty time Gross-dbjections, 
whether can be. TRIS f RS 


MET Bel ek 


636 
- RAM CHANDRA V. MUHAMMAD NUR, 
- „An appeal must be properly before the Court 


in order that cross-objections may be heard. 
^. Where an ap is barred by time neither 


the appeal nor 
before the Court, . and the Court has no power 


to pxoceéd with either. 


Second’ appeal from the decree of the 
District Judge, Hissar, dated the 25th August 
1919, varying that. of the Subordinate 
"Judge, First Class, Hissar, dated the 31st 
May 1918. : . 


“` Lala Badri Das, R. B., for the Appellant. | ` 
and Sardar Hazara’ 


... Mr. C. H. Oeriel, 
Singh, for the Respondents. 


-JUDGMENT.—In this case the Couit 
of first instance gave judgment for the 
Plaintiff for possession of the land in dis- 
pute upon payment of a certain sum of 
money within a definite period. Against 
this judgment plaintiff appealed and de- 
fendant filed cross-objections. 

. It was held by the First Appellate Court 
onthe preliminary point raised by defendant, 
that the appeal was late, but, proceeding 
to dispose of the case oa the merits, on the 
assumption that such finding was wrong, 
the learned District Judge dismissed the 
plaintifi's appeal and allowed the defendants’ 
Cross-objections, | .. 


The matter now comes before us on Second 
appeal by plaintiff. Counsel for the appellant 
now submits that his appeal in the Court 
of the District Judge was baried by’ time 
and should have been dismissed on that 
grounds ^ - g& gpm d a 

Respondents' Counsel admits that the 
appeal was late but urges that the cioss- 
objections could nevertheless be beard and 
that the order of the District Judge is valid 
in so far as the cross-objectionS are con- 
cerned, 

We cannot accépt this view. Itis clear 
that an appeal must be properly before the 
' Court in order that cross-objections may 
`. be heard. As the appeal in question was 
admittedly barred by time, neither the 
appeal nor the cro$s-objections were pro- 
perly before the Court, and accordingly 
the Court had no power to proceed with 
the matter. We must, therefore, accept 
' the appeal and restore the decree of the 
` Court of firsb instance, . The plaintiff must 

déposit the price on or "before the 3rst 
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e ctoss-objections are, properly - . 


= 1923 
"March 1923.. In the event of default his 
suit shall stand dismissed with costs. 

Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No.-380 or 1922, 
“April 4, 1923.- | 
Present:—Mr. Justice Lindsay and Mr. 
; Justice Sulaiman.. © 
RAM CHANDRA AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus : 
Haji MUHAMMAD NUR AND.OTHERS-— 


L. J. 98; 16 L. W. 89; (1922) M. W. N. 455; 4 
U. P. L. R. (P. C.) 64; (1922) A. I. R. (P. C.) 
247; 3 P. l. R. 1922; 24 Bom. L. R. 123; 
27 C. W. N. 150; 49 I, A. 228; 21 A. Ll. J. 114; 
37 C. L. J. 79 (P. C.), distinguished. 

Sripat Singh Dugar v.  Prodyat Kumar 
Tagore, 39 Ind. Cas. 252; 15 A. L. J. 147; 
32 M. L. J. 133; (1917) M. W. N. 193; ax C. 
W. N. 442; 25 C. L. J. 220; 21 M. L. T. 222; 19 
Bom. L. R. 290; 44 C. 524; 44 I. A. 1 (P. C.), 
Girdharee Lali v. Kantoo Lall, xı Y.A. 321; 14 
B. L. R. 187; 22 W. R. 56; 3 Sar. P. C, J. 380 
(P. C.), followed. 

Second appeal from the 
District Judge, Benares, 
of January 1922. 


decree of the 
dated the 25th 


Mr. Gulzari Lal, for the Appellants. 
Dr. K.N. Katju, for the Respondents. 


JUDGMENT. —This is a plaintiff's appeal 
arisingoutofa suit brought by the two minor 
sons of Suraj Prasad for a declaration that 
they are. the owners of a two-thirds share 
in the house in dispute which was sold 


|| 
1 
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at auction in execution of ' a simple 
monzy-decree ’ against’ the . 
“appears. that Suraj 
a simple money-bond on the’ 6th May 
Iü13 in orderto pay interest on a převioús 
mortgage-deed. A suit was brought by. 
th» obligee on the basis of the bond and a 
decteé; was obtained agaiást Suraji 
Prasad. Inexecution of that decree. the 

. hodse ia question was attached and was 
put upfor sale and purchased ‘by the dectée- 

‘holder ' himself, namely, Pahléd/Dass. Ia- 
‘Spite of getting a formal delivery of posses- 
slot’ Pallad Dass was dispossessed and, he 

: had to bring a Separate. suit for the posses- 


sión of the house which was decreed. in 
1919. On the 2nd .June 1919 Pallad 
Dass ‘executed .à , Sale-deed = of the 


property -in. question. in favour of Janki 
Pande, which sale was spTe- -empted by 
Haji | Mihamindd- Nur, . the “pre- 
“sent JTespondent. Haji Müháiinád- "Nur 
obtained a: pre-emption: ‘decree on the 
27th March 1920 and has. béen in possession 
' of thé house ' since, 
was brought “by. the “sons oi, the 
> allegation: that the. debt, to .recover 
: Which the próperty- was sold at auction, 
was without' ány legal necessity, and 


that im. fact it was tainted with immo- . 


rality. e " 
The :- Court - of first indtarice - found 
i that. ‘the’ house was . thé. áncéstral - 


property "of. “the family. “and that the 


. sons not having been made a party - 
. to the previous litigetion their interest 


án the - house. was not effected. , It 
- aécotdingly . decreed the claim, exempting 
a two-thirds share of the house from the 
opération of the sale. 

On appeal the Jearned District Judge 
finding that the debt.had not been tainted 
with immorality, set aside the decree-.of 
: the:First Court and dismissed the suit. in 
‘Foto. - 
to this Court, and on their behalf it is 
contended, on the authotity,of the.cases of 
Saku Ram Chante v. oie singh Q end 


e Gs sands Gas, 80; 39 A. 437; ns LA, uu. 
i p W. N. 698; DLOW. 5573 15 A. ‘Gels 
437 fao Bom Ee FEE 'd6 C. 1: px 33: M.L. T. 
ig razy M.S WEN: As 22' w. K T. 122; iin Ww 
$13 (P. C4. - 3 

| "m : 


mem IT 


father It? 
-Prasad executed - 


Thé: préseüt - suit' 


the’ pla als ffe. come up in second appeal 4 


TA 


o bsy 


Chet Ram v. Ram Singh (2), thet tle son's, . 


interest cannot be affected by thé previous 


salé ‘ptoceecings, we, are- of opinion, 
that neither of . the two. cases 
relied upon -by the’ lezinéd Counsel.. 
for the appellants | Supports 


that contention. It was Temarked by 


their Lordships of the Privy Council in . 


Sripat Singh Dügar v. Prodyot Kumar 


Tagore (3) that by the Mitékshare 
Inw: “A judgmént against the father of 
the family cannot be executed against the 
whole of the Mitakshard propetty,if the debt 


“id respect of which the judgment has been 


“Obtained was a debt incurred. fot illegal . 


ór intinóral purposes. Inevery otherevent 
it is open to the executior-creditor to sell 
thé whole of the estate in satisfaction of 
the judgment obtained egainst the fetber 
alone." In the présent casé the rights 
‘of third parties have come into existence 


inasmuch ‘as ` the property’ wes 
sold by. public auction in execution 
of a simple 'money-décree passing 
not only the interest of the father 


; ‘but -thét of the whole family; and subse- . 
quently thé auction-purcheser transferred ıt 


by sale which has been pre- empted by the 
Principal respondent. ‘The sons cannot now 


question the auction-sale unless they can .- 


show that the ‘simple. money-debt 
was illegal ‘or tainted with immorality. . 
‘We need only refer to en earlier 


'pronouncement of their Lordships \in the 


case of: Girdharee Lall v. Kanióo Lall (4) 

that, “where joint ancesttel property hes 
passed ‘out of & joint femily-either under a 
conveyance executed by a fether in con- 
sideration : of an antecedent debt or in order 
to reise money to pay off an entecedeat 
debt, or under a sale vn execution of a decree 
for the father’s debt the sons ... cannot Tecovcr 


os 


~ 


that property unless’ tliey; show: thatth: debts: 


werd conttactéd for imimorel purposes, end 


Ga) Ph Ind, Gas. 3695, 44 A. 368; 3 P. L. T. 
363; 31 M. L. T. 50; M. 1.1.98; 16 L. W. 
89; (1922) M. NS: N. 455: ? CU. P. L. R. (P. €.) 64; 
(1922) A. “1. (P.C) 247 3 P. L. R. 
1922; 24 Bom. T R. 123; 27 C.W. N. 150; 49 
J. A.228; 21 A. L. J. 114; 37C.L. J. 79 (P.C). 

(3) 39 Ind. Cas. 252; 15 A. L. J. 347; 32 M. L. J. 
133; (1917) M. W. N. 193; 21 C. W. N. 442; 25 C. 

Y.].220;21 M.L. T.222; 19 Bom. L. R.-299; 44 
€ 524; 441. A. 1 (P. C.. 

(a) EL. ÀA.3 
z Sár. P.C. ] .380 (P. C]. 


G 


21; 14 B. In R, 187; 22 W.R. 361 
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‘that the purchasers had notice that they 


were.so contracted.” 

The comment made on this pronounce- 
ment by Sir John Stanley an the case of 
Chandradeo Singh v. Mata Prasad (5), 
znd recently approved by the Privy Council, 
was to the effect that this proposition deals 
with the cases in which ancestral property 

‘his passed out of the family and with no 
other cases. Evenin the case of Sahu Ram 
Chandra v. Bhup Singh (1), their Lord- 
saips remarked,— i | 
“YA perusal of the numerous authorities 
will show that where a ‘joint family 
property has been sold out and out, of 
where a decree 
mortgage has beca obtained 
the property, and rights have thus sprung 
up with regard to the joint family estate, 
these Tights are not to be defeated by the 
members of the joint family simply 
-questioning the transactioa entered into 
by its heaa.” ` " 

. We may also point out that in the case of 
Chet Ram v. Ram Singh (2) their Lordships 
laid special stress on the, circumstances 


thit that case was a singularly clear one ' 


because it was not affected by other consider- 
ations such as. the property having been 


pablicly sold and there were no rights cf. 


auction purchasers íó'be considered . We 


ute supported in, this view by the Bombay . 


Hich Court in the case of Hanmant Kashi- 
nath Joshi v. Ganesh Annaii Pujart (6) and 
by the Oudh Judicial Commissioner's Court 
1a the case of Bharat Singh v. Sarsut: Sin gh 
(7: The appeal accordingly fails and is 
hereby dism ssed with costs including fees 
in this Court oa the higher scale. 
M. A. A. Appeal dismissed. 


(3) 1 Ind. Cas, 479; 31A. 176; 6 A. Ts. J.263. . 
(6) 51 Ind. Cas, 612; 43 B. 612; 21 Bom, L. R. 


435. 
(7) 60 Ind. Cas. 137; 7 O. L. J. 459; 23 O. C. 
E444 4 00 0 : a 


4 ^x 
s 4 


Vergy nem eese s mese gag coe 


the pre-emptor must 


in execution of the: 
against. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1478 OF 1922. 
Jenuary 15, 1923. 
Present:—-Mr. Justice Moti Sagat. 
LEKH RAJ AND ANOTBER-—PLAINTIEFS— 
APPELLANTS 
versus, 
,.INDER MAL AND ANOTHER—DREFEND- 
ANTS— RESPONDENTS. 

Punjab Preemption Act (I of 1913), s. 7—Pre- 
emption——Custom—Mohalla Bagrian of Kaithal 
in Karnal District—Pvoof of custom. 

Where a town is divided into sub-divisions 
ove affirmatively the exist- 
ence of the custom of pre-emption in the particu- 
Jar sub-division in which the property in dispute 
is situate and the onus is not discharged by proof 
of the custom in the neighbouring sub-divisions. 
[p. 659, col. z.] ` 

Mela Ram v. Bando, 12 Ind. Cas. 859; 59 P. R. 
I9II; 198 P.W. R, 19115 48 P, L. R. 1912, 
Prabh Dial v. Bhikhoo Mal, 61 Ind. Cas, 822; 3 L. 
L. J. 387, followed. : 

A judgment based upon a compromise or con- 
fession though of some probative force, cannot 
be placed on the same footing as one in which 
after contest a custom is held.to be proved 
or negatived. [p. 659, col. 2.] wot E 
. Imperial Oil Soap and General Mills Co. 
Limited, Delhi v..M. Masbah-ud-din, 6x Ind, Cas; 
325; z'L. 83, followed. ` 

he custom of pre-emption does not exist in 
_ Mohalla Bagrian of the town of Kaithal in the 
Karnal District. Dp 660, col. 1.) 

Ja? Devi v. Naubat Rat; 71 P, R. 1905; t29 
P.L. R. 1905; 104 P.W, R. 1905, Muhammad 
Husain v. Ghulam Muhammad, 10 Ind, Cas. 
240; 78 P. R. 1911; 138 P. In’ R. 1911; 241 
P. W. R. 1911, Bul Chand vw. Lekhu, 12 Ind. 
Cas. 435 ; 139 P. W. R. 1911 ; 242 P, L, R, 1911, 
referred to. i PA 

Second appeal from the decree of the 
District Judge, Karnal, dated the 11th 
March X922, reversing that of the Munsit, 
First Class, Kaithal, dated the i3th June 
IQ2I. 

Mr. Shamair Chand, fot the Appellants. 

Tala asa Nath, for the Respondents. 

JUD ~—This is a second appeal 
ageinst a decision of the District Judge 
of Karnal, dated the ith : March 
I922, dismissing the plaintiffs’ siut 
for possession by pre-emption in respect 
of a house situat. in Mohalla Bagatiaa:in 
the towa of Kaithalin the Karnal District. 
The contentions raised by ‘the defendant 
were that the house was not situate in 
Mohalla Bagarian, that the custom’ of pre- 


'emption did not prevailin the Mohalla in 
question and that the price of Rs. goo men- 
`- tioncd in the sale-deed was neither actual- 


ly paid nor fixed in good faith, Ths Trial 
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Court found against the defendant on alt 
these points and decreed the plaintifis’ claim. 
On appeal the District Judge, however, 
was of opinion that the plaintiffs had failed 
to establish that the custom of pre-emption 
Ptevailedin Mohalla Bagatian, and he accorc- 
ingly dismissed the suit. The plaintiffs 
have now come up in second appeal to this 
Court through Mt. Shamair Chand after 
obtaining a certificate from the - District 
_Judge , while Mr. Jagan Nath has appeared 
on behalf of the respondents. 

The sale question for determination in 
this appeal is whether the custom of pre- 
'emption prevails in the MoAalla of Kaithal 
where the house sold is situate. Ia suppoit 
of the conteation that the custom of pre- 
e aptio; prevails in the Mohalla in question, 
the learned Couns.l for the appellants Te- 
lies spon two things. Firstly, reliance, 
is placed upon certain published judgments 
of this Court from which it appears thot the 
‘custom of pre-emption exists in some of 
the- neighbouring sub-divisions, In one 
‘of the judgments there is an expression 
of opinion to the effect that. pre-emption 
ptevails very generally throughout the town 
of Keithal. It is argued that, in these cir- 
cumstances, the onus of proving the non- 
existence of the custom of pre-emption 
in th's Mohalla is upon the defendant and 
thit he has failed to dischatge this onus. 
“Yam unable to agree in this contention. 
As held in Mela Ram v. Bando (1) a case 
which his been cited with approvalia an- 
other rccent case reported «s Prabh Dral v. 
Binkhoo Mal (2)it may now be taken as 
settled. that where a town is divided into 
süb-divisions, the pre-emptor must prove 
affirmatively the existence of tne custom 
of pre-emption in tlie purticuletT sub- 
division in which the property is situate 
and that the onus is not discharged hy proof 
of th: custom in the neighbouring 
sib-divisions, The two authorities, 
Jai Devi v. Naubat Rai (3) Muham- 

mad Husam v. Ghulam Muhammad (4) 


(x) 12 Ind. Cas. 859 ; 59 P, R. 1911 3.198 P. W 
R. 1911; 48 P. I, R. 1912 i 

(2) 61 Ind. Cas, 822 ; 3 L. L. J. 38 

(3) 71 P.R. 1905; 129 P. L. R. 
R. 1905. i 

(4) 10 Ind, Cas. 240; 78 P. R. 1911; 138 P, L. R. 
1911; 241 P. Wa R igit, | 


Te 
905; 104 P. W. 
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Telating to Mohalla Tayyab and Mohali 


. Pansatian in the town of Kaithal, as alsO 


the sale-deed of 1883 relating to Mohalla 
Botan to which reference has. been made 
in the course of arguments, are consequently 
not of any great help to the  plaintifís. 
As to the general prevalence ot the custom 
of pre-emption 1n the the town, reference 
inay be made to Bul Chand v. Lekhu (5) 


in which it was found that the custom of 


pre-emption did rot exist in Mohalla 
Mathat Khan , another sub-division of the 
Same town . The observations made by 
the learned Judge in Ja» Dew v. Naubat 
Rar, (3) that pre-emption prevails very 
generally in the town are, therefore, not 
strictly in accordance with the facts. 

` Next, reliance has been placed on a de- 
cision by Lala Amrit Lal, Munsif, dated tke 
16th December 1913, in the case of Durga 
Parshad v. Sita Ram by which the claim 
of the plaintiff for possession of a house 
by pre-emption in this very Mohalla was de- 
creed. Itis atgnea thatthisisa verystrong 
piece of evidence in favour of the plzintiüs 
and that it completely shifts the onus of 
proof on the defendants. ` A reference to 
the written statement filed by the defendants 
in that case, however, makes it quite clear 
that there was no contest between the paT- 
ties as tothe right of pre-emption , the ven- 
dee having admitted that the pre-emptor 
in that case was entitled to clain the Louse 
and it is cleat , as laid down» in Imperial 
Oil Soap & General Mills Co., Limited, Delhi 
v. M. Misbah-ud-din (6) that a judgment, 


-based upon a compronmuse or confession 


though of some probative force, cannot 
be placed on the same footing as one in 
which after contest a custem is held to be 
proved ot negatived. : 

The next piece of evidence upon 
which reliance has been placed 1s a judg: 
ment of Lala Achhru Ram, -dated the 
9th October 1920, in the case of Joti Ram 
v. Htsari, This case also relates to Mohalla 
Bagarian , but it will be observed that the 
judgment in that case practically proceeds 
oñ the basis of the earlier judgment of 1913 
in which the right of pre-emption was ad- 
mitted.. | 


.(5) x2 Ind, Cas, 435; 139 P. W, R. 1911 ; 242 
P. L. R. 1911, 
(6) 61 Ind, Cas. 325 | 2 Ty 83. À 


N 
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The, defendant, on the other hand, bas 


“produced some evidence to show that many ' 


cals. have taken place in this Mohalla with- 
out the exercise of the right of pre-emption. 
I: thése cricumstances, I do not think that 
one o two solitary instances ot the admis- 
sion “of the ptevalence of the custom 


. Supported by a few iastances in tie 


ncizhbouting sub-divisions are sufficient to 
discharge the onus of proving the existence 
of the custom in Mohalla Bagarizn which 
lèy heavily upon the pleintifis. In my 
opinion, the District Judge wes might in 
holding that the: plaintiffs had failed to 
establish the prevalence of the custom in 
tkis Mohállá, and I dismiss the appeel with 


costs, . 
Z. E. Appeal disintssed. 


LAHORE HIGH COURT. 

Civit Revision No. 721 oF 1921. 
a , July 26, 1922. - j 
Present;—Mr. Justice Martineau. 

JAGAN .NATH—PLAINTIFF— 

| PETITIONER 
versus 

ABDUL HAKIM AND oTHERS— 

- DEFENDANTS—RESPONDENTS, 

- Civil Procedure Code (Act V of 1908), s. 151, 
O. IX, tr. 13—Ex parte decree, setting aside 
of —Mistake as to date of hearing, . | |. n, 

A Court has no jurisdiction, apart from O. TX, 
r. 13 of the Civil Procedure Code, to Set aside an 
ex parte decree made by itself. ‘The mere fact that 
the Court thinks it possible that, the defendant 
might have made a mistake about the date of 


|] 


] hearing of the suit is not sufficient. 


Civil revision from the Distiict Judge, 
Gujranwala; dated the 2oth June 1921. 

Mr. B. N. Kapur, for the Petitioner. 

JUDGMENT.—An ex parte deciee was 
possed by the Subordinate Judge on the 
4th August 1920. The next day the 
defendant Abdul Hakim applied to hdve it 
sét aside on the ground that he had thought 
that the 7th August wes the date fixed for 


the hearing. He produced only one witness, . 


who did not prove..thet. Abdul Hakim’s 
allegation was correct, and the Subordinate 
Judge accordingly dismissed the epplica- 
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tion. On appeal the District Judge set 
aside the ex parte decree on the ground thet 
although the defendant had not been able to 
adduce any evidence in support of his alle- 
gation , his statement might be true. The 
plaintiff has applied for revision of the 
District Judge’s order and I think his 
application must be accepted., ; 

The defendant did not go into the witness- 
box to give evidence in support of the 
allegation made in his applicetion, nor 
did he produce his Pleader, who had repre- 
sented him at the previous hearing. He 
has also not explained how he happened 
to come to the Court on the sth August 
(the date on which he filed his application) 


„if he thought the case had been fixed for the 


7h. | 
‘The District Judge was not competent 
toset aside the ex parte decree under 
O. IX r. 13, Civil Procedure Code, unless he 
was satisfied that the defendant was pre- 
vented by some sufficient cause from appear- 
ing on the 4th August. It is clear that he 
was not satisfied onthe point, but only 
thought it possible that the defendant 
might have made a mistake about the date. 

In Gadi Neelavemi v, Marappareddigari 
Narayana Reddi (x) it has been held by a 
Full Bench of the Madras High Court 
that a Court has no power, apart from the 
provisions of O. IX, r. 13, to set aside an 
ex parte decree made by itself, there being 
no inherent power ‘to do so under section 
151. l 

x must, therefore, hold that the order of 
the District Julge was not one which he 
could legally pass, when the defendant had 
failed to satisty him as tothe truth of his 
allegation, and I accordingly accept this 
application, set asidethe order of theDistrict 
Judge, and restore the order of the Subordi- 
nate Judge dismissing the application for 
setting aside the ex parte decree. The 
petitioner will bear hisown costs. | , 

w.C.A.& N.H. Application accepied, 


(1) 53 Ind. Cas. 847; 37 M. L. J. 599; 26 M. 
L. T. 377; 10 L. W. 606; (1920) M, W.N., 19; 43 M. 


"$4 (PF. B.). 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE'NO. 116 
: f OF 1921. 

April 18, 1923. < 
Presenti— Mi. Justice Des end Mr. Justice: 
z Kutwant Sahay. 

: Babu SARJUG PRASAD MISSIR AND 
OTHERS—FLAINTIFFS—APPELLANTS 
. Uer Sus 

HARISHCHANDRA CHAUDHURI AND 

OTHERS — DEFENDANTS—RESPONDENTS; 

Morigage—Morigagees, prior and subsequent— 
Decree obtained by prior morigagee—Subsequent 
movigagee not made party, effect of—- Release” of 
property from morigage-lien, effect of— Apportion- 
meni— Equity of redemption, whether extinguished 
by mortgage decree. ` z 

A decree obtained by a prior mortgagee on the 
basis of his mortgage is not binding on a subse- 
quent mortgagee'who was not made a party to the 
suit on the prior mortgage and does not affect 
his right of redemption. [p. 664, col. 1.] : 

A prior mortgagee cannot by releasing a portion 
of the mortgaged property from 'his mortgage- 
lien throw the entire burden of his mortgage-debt 
on the remaining portion so as to affect a subse- 
quent mortgagee with whom that portion is mort- 
gaged. [p.664, col.2.] ^. ` i 
' The equity of redemption in a mortgaged. prop- 
erty is not extinguished merely by the passing 
of a decree ọn the mortgage. It subsists until 
the sale'is held ‘and the sale-proceeds are dis- 
tributed, [p. 664, col. 2.] | Í 


W. . 684; Muhammad Musa v. Babu 
Aidal Singh, 65 Ind. Cas. 801; 3 P.L.T. 232; (1922) 
A. I. R. (Pat) 92, relied on. 

^ Appeal from the cecision of the District 
Judge, Dcrbhenga, dated the 28th Feb- 
^ Tuely 1921.0 ` Í 

. Messrs. Hasan Imam, A. T. Sen end 
Harnavayan Pd. for the Appellants. ` 

` Messis.C. C. Das end Shorosk: Ch. 
Mitter, for the Respondents. 


.. + JUDGMENT. 
‘Kulwant Sahay, J.—'This is en appeal 


by the plaintiffs against the decree of the: 


District Judge of Darbhanga, deted the 
28th February 1921, wheteby he declared 
that the plaintifis were cntitled to redeem 
the mortgage of the defendent first. party 
on payment. of the full amount of the 
decree passed in their fcvour on the besis 
of the mortgage:of the r5th August 1884. 
The facts giving rise to the present liti- 
gation are es follows: One Sadiq Ali 
Khan hed 5 annas 17 gandas 2 kawries 
share in Mauza Atbar, Parganna Ahilwat, 
Tauzi "No. 335. On the 26th of July 
1877 Sadiq Ali Khan executed a mott- 


'""Bibijan Bibi vi Sachi’ Bewah, 31 C. 863;,8 C.. 
ON 
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gage in favour of. one Balbhadar Prashad 
Sahu and Matuk Lal Sahu for a sum of 
Rs. 49,970 mortgaging 4 annas share of 
the said Mauza Athar and other proper- 
ties. A.suit was brought on the basis 
of the said mortgage and an ex parte decree 
was passed on the roth of September 
1883: Inexecution of this decree it appears 
that Sir Lachhmeshar Singh, the Maharaja 
of Darbhanga, putchased the 4 annas of 
Mauza Athar. The exact date of this 
purchase does not appear from any docu- 
ment on the record. 

On the rsth of August 1884  Sadiq Ali 
Khen execüted another mortgage in favour 
of Awedh Narayan Chaudhuri, father of 
the defendents Nos. x and 2, for a sum 
of Rs. 2,000 end amongst other proper- 
ties he mortgaged hisentire share of 5 annas 
17 gandas 2 kawnes of Mouza Ather. 


On the 21st March 1885 Sadiq Ali 
Khan executed a third mortgage in favour 
of Lelji Lal Sehu for a sum of Rs. 90,000 
whereby he mortgaged x anna 17 gandas 
2 kawres of Mauza Athar and a large 
number of other properties. On the r4th 
December 1885 a suit wes brought to 
enforce this third mortgege end a decree 
was pessed thereon on the 15th of Febru- 
ary 1886 for a sum of Rs. 1,04,250. 

- On the. 12th September 1898 the . de- 
fendants Nos. x and 2, the sons of Awadh 
Nareyen Chaudhuri, who was the mort- 
gagee under the bond of the 15thof August 
1884 brought Suit No. 77 of 1898 to ‘en- 
force the above mottgage. In this suit 
Lalji Lal was not made a party, but the 
Maharaja of Darbhanga was made a party 


on the ground of his purchase of 4 annes. 
“share of Mauza Athar in execution of the 


dectee of the first mortgagee. The de- 
f.ndants Nos. 1 end 2, that is, the plaintiffs 


to the Suit No. 77 of 1898, released the , 


'4'ennes share of Mauza Ather on the ob- 


jection of the Maharaja of Darbhenga 
and they obtained an ex parte decree for 
the sale of r anna 17 gandas 2 hawries 
of Ather. ‘This decree was passed on the 
roth of May 1899 but it was subsequent- 
ly set zside. A fresh dectee for sale of 
I anna 17 gandas 2 kawrws of Athar wes 
passed, in favout of the defendants Nos, 
1 and 2 on the 2nd August 1905. "There 
was an appeal to the Calcutta High Court 


i 
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against this decree, but the: appeal was 
' dismissed on the ist of Apml 1908.:  . 

Lalji- Lal took out several executions 
of his decree of the 15th February 1886. 
Oa tfie roth or May 1892 a petition wzs 
filed on tehalf of the defendants Nos. I 
end 2 in ore of the execution cases of Lelji 
Lal which is Exhibit 7 in this cese. The 
defendants Nos. 1 end 2 in this petition 
stated thet cmongst other properties, I 
anpa 17 gandas 10 Rawriessbate in Mauza 


Athar had been put up for sale in the exe- 


cution case of Lalji Lalv. Sadiq Ali 
Khan, judgment-cebtor. They submitted 
thet the scid shore wes first mortgegcd 
to Lelji Lal end thereeíter to them under 
a bond dated the sth August 1884 with- 
‘out their having eny knowledge of the 
mortgage of Lelji Tel. The defendants. 
Nos. I end 2, therfore, prayed thet et 
first other properties might be cdvertised 
for sale end thet if the sele proceeds there- 
of proved insufficient to pay off the decretal 
amount, then the 1 enna 17 gandas 10. 
kawnes of Ather might be sold. Along 
with this petition, they produced th.ir 
own bond of 1884. Now, in this petition 
the defendants Nos. 1 and 2 wrongly stated 
that the mortgege of Lelji Lel wes prior 
to their own mortgage. As 2 metter 
of fact, their mortgege was deted the 
I5th of August 1884 and Lalji Lels mort- 
gage was dated the 21st of March 1885. 
They filed this petition in the execution 
cese of Lalji Lal and if they had taken 
' the trouble to look into the records of that 
execution case, they would at once have 
come to know thet the mortgege of Lalji 
Lal was subsequent to their own mort- 
gage. However, it appears that ct the 
time this petition of the r6th of May 1892 
was filed, there wes no; execution case of 
Jalji:Lal pending, it having teen struck 


off on a prior -date,-and the order mede 


by-the Court upon this petition wes: ‘The 
: case referred to in this petition has gl- 
ready been struck off. Ordered: file this 
petition with the record and return the 
bond.” >, 

The present plaintifi’s and one Babu 
Ram Prashed had & money-decree dated 
the 21st. of February 1895 against Lal. 
ji Lal and in execution of this decree the 
plaintiffs and Ram Prashad attached tke 
decree of Lalji Lal against Sadiq Ali Khan 
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dated the r5th February 1886 and on the 
21st of April ,1g04 they purchased the 
said decree in execution of their own decree. 
On the 2nd April 1904 the plcintiffs 
and Rem Prashad, as purchasers of the 
decree of the 15th ôf February 1886, applied 
for execution of that decree end for sale 
of rznna 17 gandas 2 kawries of Athar 
and other properties. The sale was held 
on the 15th February 1907 and the plein- 
tiffs became the purchaser of the said I 
anna I7 gandas 2 kawries of Athar. By 
a private partiton between the plaint- 
iffs and Ram Prasad, the whole of this 
share has been allotted to the plaintiffs. 
The defendants Nos. 1 and 2 took out. 
execution of their decree of the 2nd of 
August 1905 and attempted to sell the 
I anna 17 gandas 2 kawries of Athar which 
had been purchased by the pleintifis and 
this led to the institution of the present 
suit, wherein the -plaintiffs prayed for a 
declaration that they were not bound by 
the bond of the rsth of August 1884 
and the decree of 2nd August 1905 
obtained by the- defendants Nos. 1 and'2; 
and that the seid bond and decree were 
null and void as against them. They 
prayed in the alternative thet if the Court 
found the plaintiffs to be liable- under 
the bond of the 15th August 1884 it might 
be held that the plaintifis were entitled 
to redeem the said mortgage es against 
the defendants and they prayedthet, hav- 
ing regard to the fact that the defendants 
Nos. 1 and 2 had released 4 annas share 
of Mauza Athar from their mortgage, 
lien in fevour of the Maharaja of Dar- 
bhanga, the plaintiffs were entitled to re- 
deem the 1 anna 17 gandas 2 kdwries share 
of the village on payment of the propor- 
tionate cmount of the mortgage-money. 
The defendants Nos. 1 and 2 filed. a 
written statement alleging inicr alia thet 
they had no notice of tke mortgage of 
the 21st of March 1885 in fevour of Lalji 
Lal; that as regards tke 4 annes share . 
of Athar relecsed by them in favour of 
the Mehereja of Darbhanga,. tke ‘fect 
was thet the seid Mahcraja wes ile 
first mortgagee in iespect of tke szid 4 
annas share; and that the said Maharcja. 
purchased tre said 4 annas share in exe- 
eution of Fis decree upon tke mortgage 
and, therefore, they had no right to sell 


zem 
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the said 4 annas share in execution of their. 
own decree. They futher alleged that 
as they were prior mortgagees, the plaint- 
, is had only the right to redeem. M 
. The learned District Judge has. held 
-that the defendants had no knowledge 


of the mortgage-bond.of the 2st March. 


1885 in favour of Lalji Lal at the time 
they instituted their suit on the basis of 
their bond of the rsth of August 1884 
and thet, therefore, the decree on the basis 
of-the latter bond was binding “upon the. 
plaintiffs and that it was a valid decree. 
He further keld that the effect of the de- 
fendants not making plaintiffs partites in 
their suit was that the plaintiffs’ right. 
of redemption is still in existence. He 
also held that the plaintiffs could redeem 
only on payment of the full amount of 
the sum now due under the decree of the 
defendants Nos. x and 2, and he has accord- 
ingly made a decree to that effect, 

: The plaintiffs prefer this appeal end the 
substantial questions raised by the learned 
Counsel on their behalf are that the learned 
District Judge was wrong in holding that 
the plaintiffs were bound to pay the entire 
amount due under the decree of ;the de- 


fendants Nos: r and 2 in order to. redeem. . 


the 1 anna x7 gandas 2 kawries share of 
Athar purchased by them;end that he 
was. further wrong in holding that the 
defendants Nos. r and 2 had no knowledge 
ofthe mottgage of Lalji Lal. Inmyopinion 
the grounds taken bythe learned Counsel 
ate well founded and ought to prevail. 


| As tegards the knowledge. of the der, 


fendants Nos. 1 and 2, the plaintiffs pro- 
duced a copy. of the petition filed on behalf 
of the defendants Nos. 1 and 2 in the exe- 
cution case of Lalji Lal on the r6th of Mey 
r892 feferred, to above which has béen 


marked as Exhibit 7 in this case. ‘The’ 


leatned Judge has held that the petition 
has not been properly proved and the 
Teasons given by him are that no proper 
attempt was made to get the original there- 
of, that it has not been shown that 
the petition was a bona fide petition, 
and that the petition makes an incorrect 
statement of fact ina$much es it alleges 
tHat:the mortgage of the defendants Nos, 
I and 2: was subsequent to that of Lalji 
lalsmortgage. Now the - plaintiffs filed 


` -fhe certified copy before the: District Judge - 
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and asked him to send for the original, 
thereof from the record-room. ‘The petition 
did not give the number of tle case in 
which it was filed and the plaintiffs, who 


"were not parties to the execution, case 


in which it was filed, were not in a posi- 
tion to give farther details as regards the, 
record in which it was to be found. They 
did all they could, namely, to produce 
the certified copy and to ask the Court 
to send for the original thereof. The 
leamed. Judge made a requisition for the 
original, but the tequisition was not com- 
plied with onthe ground that the. date 
of disposal of the case was not given in 
the copy of the petition and that, on look- 
ing into the index of the year 1892, no 
number of the execution case in: which 
it was filed, was to be found. For this the 
pliiatiffs cannot be found fault with. ` 
They wete not in a position to give fur-. 
ther details than what was available 
to them from the certified copy and the 
evidence of the plaintiffs’ witnesses No. r, 
Booni Lal Das, and No. 4, Ram Ashtay 
Prashad, is, in my, opinion, sufficient to : 
prove that the original could not be traced 
and that the copy produced was: a copy 
of the petition, filed on behalf of the’ 
defendants Nos. r and 2. No  donbt, 
the petition made a mis-statement of fact 
inasmuch as it stated that the, bond of 
the defendants Nos. 1 and 2 was subse- 
guent in dat: to that of Lalji, Lal, but 
that only shows. want of due care on the 
part of the defendants’ advisers who could 
easily have found out, on a reference 
to the execution case, that Lalji Lal’s bond 
was subsequent to the, defendants’ bonc. 
This factcannot go to throw any doubt 
2s Tegards the bona fides of the petition. 
In fact, there does not appear any Teason 
to hold thet the petition was hot a bona 
fide one. There were a large number 
of other properties to be soldin execution 
of Lalji Lal's decree and the prayer mace 
wes a proper and natural one, v12., that 
the property mottgaged to the deferd- 
ants mght be sold after the sale of the 
other properties. No one else wasinterested 
in imaking.e.felse statement and filing 
an application to that effect It, must, 
therefore, be considered to be a bona 
fide application filed on behalf of tHe 
def ndants and it must be held that they 


" 
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had knowledge of a mortgege in favour 
of Lalji Lal but they did not putste 
their" enquiry far erough £s they ouglt 
fó have done. "Under the circumstancc s, 
the ‘conclusion is itresistible that they bad 
notice ‘of Lalji Ials Xmottgege before 
they: instituted their suit on rath 
September 1898. 

But even ipud that the defexd- 
ants | had ‘notice of Lalji Lal's 
mortgage , I ae not think ‘that their 
position is in any way altered, The fact 
temains thet Lalji Lal wes a subsequent 
mortgagee "and he wes rot impleaded 
asa party in the suit brought by the 
defendants to enforce their prior mortgage. 
The result was ‘that the decree obtained 
by the ‘defendants on the basis of their 
inortgage was not binding upon Lalji Lal, 
and the plaintiffs, wlo' now stand in 
the shoes of Lalji Lal, have still the right 
of ‘redemption ‘left in them. 

"The next question which arises for detei- 
mination is on what terms are the plain- 
tiffs entitled to tredecim, ' This taises the 
question as to whether the defendants 
Nos. 1 and 2 were justified in releasing 
thé:4 ennas share of Athar in favour ' “of 
the Mahataja of Daibhanga in ‘their 
Suit No. 77 of 1898. Now the position 
is, that there was a first mortgage of 
4 annas of Mouza Athar in the year 1877 
in favour of Balbhadar Sahu and others. 
There was a second mortgage of the entire 
5'annas 17 gandas 2 kawries of Athar in 
the year, 1884, in favour of the ancéstors 
of the deféndànts Nós. 1 and 2. Then 
there was a third mortgage of ri anna 
17 ‘gandas 2 kawries Share of Mouza Athar 
in favour of Lalji Lal, the predesessor 
in interest of the pleintiffs. The first 
mortgagee obtained his decree on the 
zoth of September 1883. The second mort- 
gagee obtained his dectee on the 2nd of 
August 1905 without impleading the 
third mortgagee and the third mort- 
gagee obtained ` hie decree on the I5th 
of Eebruary 1886. There is no evidence 
to show that at the time of the defend- 
ants Nos. rand 2’s mortgage the 4 annas 
shaie of Mauza Athar had already been 
sold und purchésed by the Maharaja 
of Darbhanga in execütion of the dectee 
ynder tke first mortgage. All that we 
find is a statement in tle judgment 
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of the High Court of Calcutta. passed on 
the 1st April 1908 im the appeal dgianst 
the decree dated the 2nd August 1905 
to the effect that thename of the Maharaja 
of Darbhanga wes subsequently omitted 
from the record as it was found that he 
tad been a purchaser of the 4 ánnas share 
of mortgeged property in favour of Awadh 
Narayan. This is no evidence as against 
the plaintiffs of the fect, thet 4 annas 
shete had already been purchased by the 
Maharaja of Darbhanga tefore the second 
mortgege of the defendants. As the 

plaintifis were not made parties to the 
suit of the defendants, as they ought 
to have teen, the statement in the judg- 
ment of the High C ourt referred to above 
cannot be used as evidence against them. 
As it has not been shown es egeinst the 
pleintifis thet tke defendants were justi- 
fed in law in releesing tbe 4 ennas share 
of Athar, it must be held that the plaintiffs 
are entitled to call upon the defendants 
fo show in their presence that the re- 
lease wes a legal and valid one. All 
that we have got on the record is that 
at the time’ of’ second mortgage ot 
the defendants, . decree had already | 
Teen passed on the basis of the first mort- 

gage, but that would not extinguish the 
tight of the mortgagor. As has been 
held by the Full Bench of the Calcutta 
High Court in the case of Bibijan Bibi 
v. Sachi Bewah (1), and by this Court in 
the caseof Muhammad Musa v. Babu 
Aidal Singh (2), the equity of redemp- 


‘tion is not extinguished by merely passing 


of the decree in a mortgage suit. The 
equity of redemption subsists until the 
sale is held and the sele proceeds are dis- 
tributed. Therefore, inthe absence of any 
evidence to show that the 4 annas share 
of Mouza Athar could not be sold by 
the defendants in execution of, their 
mortgage-decree, it must te held that tke 
defendants having  releesed a portion 
of the mortgaged property frem their 
mortgage lien, they are Found to &ppor- 
tion the mortgage debt upon the remain- 
ing portion which is now in tke hencs 
of the plcintiffs. They cannot. by releasing 
a portion of the mortgeged Property, 
(1) 31 C. 863; 8 C. W. N. 684. 


(2) 65 Ind, Cas, 80:; 3 P. PA T, 232i 
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throw the entire burden of the mortgage- 
debt on fhe remaining portion so as to 
affect third patties. That ‘tke defendants 
Nos. I and 2 were not in possession of-ell 
the-facts of the first mortgage end were 
not justified in releasing the 4 ennes, 18 
evident: ftom the fact that even in their 
written statement iu the present suit 
they:stated that the first mortgage was 
in favour of the Maharaja of Dérbhanga, 
whereas it was in favour of one Balbhadar 
Prashad Sahu. It must, therefore, follow 
that the plaintiffs are entitled to one 
I anna 17 gandas 2 kawries share o 
Mauza Ather on payment, of the mortgage- 
money, principe 


with. interest, et ' the 
rate stipulated in the mortgage-bon 


d from 


the date of the mortgege up to the date’ 


can be legitimate 
ly apportioned upon the I enna 17 gandas 
2 kawries share purchased by them. 
he result is, that this appecl is. 
and it is declared that the plaintiffs age 
entitled to redeem 1 enna 17 gandas 2 
kawries shate of Mauza Ather on payment 
of the amount of principel end interest 
from the date of the bond up to the 
date: of redemption at the rate stipt- 
lated in the bond proportionate to, tke 
Tanna 17 gandas 2 kawries share of Mouza 
Athar.' In other, words, the amount 
which the plaintiffs are Lound to pay 
in order to redeem i anna 17 gandas 2 
2s of Athar will beat thé same pro- 


of rédemption whi-h 


kawries will | e p 
portion to the entire amount, principal 
` with interest ct tke bond tate up to the 
. date of payment as I anna 17 gandas 2 
hawries heats to 5 ennes 17 gandas 2 kawries. 
The decree of the lower Court will be varied 
accordingly. The plaintiffs shall. get six 


months from this date within which they | 
should, pay, the sum, found due, and “il. 


the -plaintiffs fail to redeem within the 
said period, the defendants Nos. 1 and 2 
will Fe;entitled to sell the 1 anna 17 gandas 
2 ‘kawries share of Athar free of the lien 
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is allowed ` 


of the plaintifis. The plaintiffs-eppellants. 


are entitled to-the costs of this appeal. 
, Das, J.—I agree. : 


Z, K. 1L UA Bbeal all.wed , 
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LAHORE HIGH COURT. 
-| SECOND CIVIL APPEAL NO. 1883 
'/ ' OF IQIQ. 
Januarv 24, 1923. : 
Preseni;—Mzr. Justice LeRossignol aid 
B Mr. Justice Harrison.  . 
HADAYVAT KHAN AND OTHERS— 
PLAINTIFFS- ÁPPELLANTS 
vel Sus 
SHAHAMAND AND OTHERS—DEFENDANTS 
. '. C7 RESPONDENTS. ` 
Adverse possession— Shamilat— Partition — Land 
ro continue joint till certain harvest, effect of— 
Punjab Land Revenue Act (X V II of 1887) s. 121. 


It is quite possible that a partition of shamilat 
should bé made and possession of the several lots 
be given and taken and that no formal instrument 
of Denon be. prepared, in which case thé giving 
and taking of possession by the several sharers 
of their several lots would be held to be the date 
on ‘which the joint holding ceased to be joint 
and became severalty. [p. 666, col.x.] | 

Where, however, on the termination of parti- 
tion proceedings, a deed of partition was drawn 
up under the directions of the Revenue Officer 
conducting the partition, and in obedience to the 
provisions of section 121 of the Punjab Land Re- 
venue Act it was provided in the deed that parti- 
tion should take effect from the following kharif: . 

Held, that the land remained” joint till that 
harvest and that even if the sharers took possession 
of the plots allotted to thém before the harvest, 
their possession up to that date was merely ihe 
possession of co-sharers in separate possession 
of portions of the joint estate, and did'nof become 
adverse to each’ other till after the harvest. 
[p. 666, col. 1.) ae 

Khuidad v. Alamgir, 116 P. R. 1900, Lakhera 
v. Mahji, 50 Ind. Cas. 550. 

Second appeal from a decree of the Dis- 
trict Judge, Jhang, at Sargodha, dated 
the 22nd May 1910, affirming that of tle 
Senior Subordinate Judge, Jhang, dated 
the 31st January 1919. : 

Dr. G. C. Narang, for the Appellants. 

Lala. Fakir Chand, for the Respondents. 


JUDGMENT.—The only question in this 
and the connected appeals is whether the 
suits are within time. The brief facts 
are that shami/ai was partitioned in 1904-07, 
aud the defendants were allctted 
shares in spite of the contention of tke | 
present plaintif thet the defendants hek. 
no sbarein shamilat 

These suits were. brought on the 1€th 
January 1927, end the Courts below hee 
held that the defendants have been in 


: .adversé possession since the 31st August 


1904 where the proceedings in partition 
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Were contpleted before the Revenue Officer, 
and that the suits were brought more than 
I2 years alter that dete. It is necessary 
to consider what the expression “comple- 
tion of partition proceedings” means. It 
means Simply that all disputes raised before 
the Revenue Officer had been decided 
by him but up to that date the joint estates 
remained joint. The parties had not been 
even inducted into the several shares which 
it was proposed to allot to them under 
the scheme of any partition, and apparently 
no formal order of that kind was ever 
passed. After appeals to the Settlement 
Officer and applications for revision to 
the, Financial Commissioner had been 
tejected the Revenue Officer gave orders 
for the drawing up of tne deed of partition 
and the deed of partition was accordingly 
drawn up on the Ist December 1905; and 
in obedience to the provisions ol section 121 
of the Land Revenue Act’ it was provided 
inthat deed that the partition should take 
ehect from Kharif 1905. It is, of course, 
quite possible that a partition should be 
made, and possession of the several lots 
be given and taken, and that no fornal 
instrument of partition be prepared, iu 
which case no doubt the giving end taking 
of possession by the several sharers of 
their several lots would be held to be 
the date on waich the jo:nt holding ceased 
to be joint and became severalty. ‘The 
present, however, is not such a case. There 
were no doubt proceedings taken with a 
view to ehect partition long betore Khari if 
1905, but those proceedings culminated 
and found their ultimete result and ex- 


pression in the instrument of partition’ 


and thet instrument provided that the 
land should remain joint up to Kharif 
1905, and become severalty only in that 
harvest. Krom this it follows thet even 
if the sharers took possession of the plots 
allotted to them before Kharif 1903 their 
possession up to that date wes merely, 
the possession of co-sharers in separate 
-possession of portions of the jv int estate. 
We have'been referred to Khuidad v. 
Alamgir (1) but that judgment is based 
on quite different facts and the remarks 
therein made ate irrevalent to the matter 


before us. Lakhera v. "Mahji (2) has also 
(1) 116 P. R. goo. 
ay 50 ind. Cas, 550° ^ ia 
ex 
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been referred to, but itis n t clear whether 
in that case | the pleintiffs had any shate 
inthe shamilatat all. If they had no share 

in the shamilat these partition could not 

invest them with a right which did not 

exist bafore partition. In this case the 

parties in order to convert their joint hold- 

ing into several holdings had recourse 

to the Revenue: Authorities, and the parti- 
tion was effected in accordance with the 

order of the Revenue Officer. That order 

must be read as a whole and an ‘integral 

portion of that order was that the land 

should rewain joint property up to Kharif 
1935, and sasild, from thet date, he split 

up into the several portions elotted to the. 
parties. 

For these teasons, we accept this and 
the connected appeals, and remand the 
cases under O. XLI, r. 23 to the Trial Court 
for disposal on the merits. 

Costs to follow finel event. 

Z. K. Appeal acceptei. 


BOMBAY HIGH COURT. 

SECOND CIVIL APPEAL No, 785 oF 1921. 
September 26, 1922. 
Preseni:—Sit Lallubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Crump. 
TRIBHUVAN UTTAMRAM AND OTHERS 
—PLAINTIFFS—APPELLANTS 
versus 
BAI KOSHAL AND OTHERS— 
DEFENDANTS— RESPONDENTS.’ 

Registration Act (X VI of 1908), s. 17— Agree» 
ment conferring pre-emption righi—Registration. 


An agreement conferring a right of pre-emption 
does not create any right in immoveable prop- 
erty, and is enforceable without being registered. 


_[p. 667, col. 2.] 


Kashi Kunbi v. Sumer Kunbi, 5 Ind. Cas. 234; 
32 À.206; 7; A. L. J. 206, followed. 
Ramasami Pattar v. Chinnan Asari, 24 M. 449 
at p. 461, dissented from. 
Second Appeal from the decision of the 
Extra Assistant Judge, Ahmedabad, in 
reversing the 


decree passed by the Subordinate Judge, 
at Borgad, in Civil Suit No. 300 of 1917, 


i 
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` Mr. R. J. Thakor, for the Appellants. 

Mr. H. V. Divatia, for the Respondents. 

JUDGMENT.—The facts which have 
given rise to this second appeal are these. 
One Girjashankar made a Will in respect 
of his properties on September 3, 1907, 

“and he appointed the present plaintiffs 
as executors , under that Will, He died 
in October 1907. Thereafter, in” 1908, a 
suit was filed by his widow against the 
present. plaintiffs and the 
defendant No. 1, who is the sister of 
Girjashenker. In thet suit there was a 
compromise. In accordance 
compromise, & decree was passed, in favour 
of the then plaintiff, i.s., the widow - of 
Girjashanker, so fer cs it related to the 
suit. The rest of the agreement. being 
outside the scope of the suit was not in- 
corporated in the decree. The present 
defendant No. 1:sold the properties in suit 
to defendant No. 2 in April 1917. 

Thereupon the plaintiffs filed the present 
suit in December 1917 witha view to en- 
fotce the agreement relating to their right 
of pre-emption in respect of the two houses 
in suit. i 

The defendants raised various defences 
one of which wes that the agreement under 
which the plaintiffs claimed the right of 
pre-emption required to be registered, and 
that.as it was not registered, it wes inad- 
missible in evidence. P" 

The.Trial Court overruled this ples, 
and on other points, which need not be 
detailed; -the learned Subordinate : Judge 
decided” in favour of the ‘plaintifis. It 
accordingly passed e decree in their favour, 
‘holding in. effect thet on the plaintiffs pay- 
ing Rs. 650 in Court for payment to de- 
fendant. No. 2, the properties were to be 
conveyed to the pleintifis. | 
: The defendants appealed, and in appeal 
the learned Assistant Judge ceme to the 
‘conclusion that the agreement required 
to be registered, and accordingly dismissed 
the plaintiffs’ suit. The ,learned - Judge 
also remarked that even i£ he had con- 
firmed the decree of the Triel Court, he 
would: have found it necesssry to remand 
the case for findings on.the issues relating 


to the validity of the bequest in the Will | 


relating to dharmada. 


The plaintiffs have appealed to this 


Court, and the point as to registration has. 
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been argued before us, It is urged on 
behalf of the plaintiffs ‘that the agreement 
does not require registration, and that tke 
decree’ of the Trial Court is right. The 
agreement’. as to pre-emption is in these 


-terms:—“ Jf the plaintiff end defendant 


No. 1 wish to sell the houses situcte ct 
Singlav, they should firstsellthem to trus- 
tees Nos. 2 to 6 at the market-value, that 
Is to say, first right in respect of safil is to 
be teserved for them and accordingly they 
have been given by this document a right 
in respect of sajil,” The plaintiff and de- 
fendant No. 1 referred to in the agreement’ 
ara the widow and the sister of Girjeshankar, 
The lower Appellate Court hes relied upon 
the decision in Kashi Kunbi v. Sumer Kunbi 
(t) in support of its view and the same 
decisión has been relied upon before us 
on behalf of the respondents. On behalf 
of the appellants reliance is placed in sup- 


` port of the argument that the agreement 


does not require registration upon the 
remark in Ramasami Pattar v. Chinnan 
Asari (2). 07 

Apart from the authorities, we think 
that this agreement is an agreement bet- 
ween the parties which could be enforced 
by the present plaintiffs, and that it does 
not create amy right in immoveable prop- 
erty. It cannot stand on any footing 
higher than en agreement to sell immove- 
able property. In terms and in effect it 
is merely an agreement to sell to certain 
persons in case the widow or the sister . 
wished to sell the houses which they got 
under the compromise. It would, in any 
case, when the occasion for pre-emption 
would arise, be enforced as an agreement, 
and the plaintiffs in the present suit seek 
to enforce that agreement against the 
owner (defendant No. 1) and the purchaser 
irom her (defendant No. 2). 

In the case of  Ramasami Pattar v.. 
Chinnan Asari (2), to which we have re 
ferred, Bhashyam Ayyangar, J., observes 
as follows:— ' 

“In cases in which the right of pre-emp- 
tion springs from a contract it rests only 
upon a covenant which does not run with 
the land. Being only a species of contract 


* 


7 & 5 Ind. Cas. 2345 32 À.206; 7A, 1, J. 200. ` 
2) 24 M. 449 at Pp. 461. 
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for the sale of immoveable property the 
contract of pre-emption stands on no higher 
footing than a contract for the sale of 
immoveable property and does not of itself 


create any interest in or charge on the im-: 


moveable property which is subject to the 
right of pre-emption—vide., section 54' of 
the Transfer of Property Act. Until the 
contract is carried out by specific perform- 
ance either by act of parties or-decree 
of Court, the pre-emptor acquires no title 
to or interest in such property which alone 
can extinguish the mortgagor's right of 
redemption though he may have a right to 
call for a conveyance of the property." 

This view is no doubt in conflict with the 
decision in Kashi Kunbi v. Sumer Kunbi 
(i. We have considered the ratio deci- 
dendi in this case, and with great respect 
we are unable to concur in the view taken 
in that case that an agreement, such as 
we have here, requires registration. We 
are not concerned in the present case with 
the question as to whether the compro- 
mise, so far as it related to the title of 
the various parties to the immoveable 
property and so far as it has not been incor- 
porated in the decree, required registration 
or not. Weareonly concerned with the 
question as io whether this particular 
agreement relating to the right of pre- 
emption requires registration. On that 
point, as we have already indicated, the 
agreement could be proved witkout registras- 
tion, and there can be no doubt in thet 
view of the matter that the present plaint- 
iffs are entitled to the decree which was 
passed in their favour by the Trial Court, 

We should like to make it clear that we 

agree with the lower Appellate Court thar 
“the properties. pre-empted should te 
only those that are sold by Exhibit 17, 
and that the present plaintiffs should take 
them only in their capacity of trustees . or 
executors of Girjashankar's Willso that 
they will be bound to fulfil the directions 
in the Will." It is hardly necessary to add 
this because, in any case; the present plaint- 
iffs are bound to fulfil their obligations 
with respect to that property as executors 
under the Will when they get the property 
in suit. ' . 

There is one other point as to which 
we may add a word. The lower Appellate 
Court has expressed the opinion that a 
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remand would have beent necessary in 
order to determine in this suit whether 
certain bequests were not void on account 
of uncertainty and vagueness. ‘That is a 
point which does not arise in the present 
suit. It is entirely outside the scope of 
the suit, and the question as to whether 
any property which the executors may 
hold should be used as directed in thé Will, 
or that there is any intestacy in respect of 
any part of that property, is a question 
ae cannot possibly be considered in this 
suit, | 
In the result, therefore, we allow the 
appeal, reverse the decree of the lower 
Appellate Court and restore that of the 
Trial Court with costs here and’ in the 
lower Appellete Court on the defendants. 
W, C, A, & N. H. Apbeal al'owed 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 259 OF 1923. 
May 22, 1923. i n 
Present:—Mr. Justice Camptell. 
NAZAR AND OTBERS—DEFENDANTS 
— APPELLANTS 
Qo VISUS 
Musammat -. PARAS—PLAINTIFE 
JALAL, AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Contract Act ( 1 X of 1872), s. 23—Public policy-— 
Consideration for stifling prosecution ins non-come- 
poundable offence, whether recoverable. 

- Where an offence which is non-compoundable 
is compounded,the complainant cannot recover by 
civil action anything that the accused has under- 
taken to pay, such an agreement being void as 
opposed to public policy. [p. 670, col. 1.] 

Shah Rahman v, Ismail Khan, 82 P. R. 1904, 
Ghulam Mohi-ud-din v. Deoki Nand, 22 Ind. Cas 
393; 39 P. R. 1914; 54 P.L. R. 1914; 57 P. W. Re 
1914, Nujebar Rahman v. Muktashed Husain, 
15 Ind. Cas, 259; 40 C. 113; 16 C. W. N. 854, Te- 
lied on. è ` 

Where during theinvestigation of a case of theft 
a panchayat was held and some of the . persong 
whọ were suspected of the theft agréed to pay 
a certain sum of money to the complainant, as a 
ona panene of which the investigation was drop- 
pe : i D 
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Held, that the agreement by the suspected | 


‘persons to pay a sum of money tothe complainant 

was unlawful as being opposed to public policy 
and the complainant, therefore, could not recover 
the money. 

.Second appeal from the decree of the 
District Judge, Kamal, .dated. the 16th 
November 1922, affirming that of the Honor- 
ary Munsif, First Class, Karnal, dated^the 
- 8th December. 1921, 

Messrs. Shamair Chand and Sagar Chand, 
for the Appellants.: f 
Lala Jagan Nath, for the Respondents. 


JUDGMENT,— The facts of this case are 
as follows :— "d 
. Onthe 28th July 1920 one Rahim Bakhsh 
reported at the Thana that three buffaloes 
belonging to his relative Musammat 
Paras had been stolen. On the 18th Sep- 
tember 1920 Musammat Paras sent a com- 
plaint to the same effect to the Superintend- 
ent of Police in which she named ' seven 
persons as the theives. On the gth October 
1920 .she presented .a similar complaint 
in Court. The complaint was sent to 
. the Żaildar -for -preliminary énquiry and 
he réported that it was true. It wes then 
sent to the Police who submitted a final 
réport on the 4th April 1921 in consequence 
of which the case was treated. as untraced, 
On, the 20th April 1921 Musammat Pares 
fenewed her complaint to the Court and 
Wdnted to know what had happened to 
her former complaint. .The Magistrate after 
consideting the record of the Police enquiry 
dismissed this last complaint under section 
-203, Code -of Criminal Procedure; on the 
a3rd May igar > -> 
. On the roth August 1921 Musammat 
Pares filed a suit against XI peisóns on 
the following allegations :— ‘ 

‘A year ago defendants Nos. Ito 7 stole 
three buffaloes belonging to the plaintiff 
The plaintiff put in a complaint, which 
the Magistrate sent to the Zaildar. The 
Zaildar after investigation reported that the 
complaint was true. The Magistrate ordéred 
the Sub-Inspector .to challan defendants 
Nos. Lto 7. On this defendants Nos. 1 to.7 
im fé2r .of ‘the Sub-Inspector convened 
a Panchayat and in front, of the Panchayat 
promised. to pay the. plaintiff Rs. 600 as 
the price of buffaloes. Defendants Nos. 8 
to to stood surety. forthe payment. On 
this undertaking a. compromise was arrived 
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at and on this compromise being effected : 
the plaintiffs complaint was dismissed. 
The ‘Iriel Court found that six of the 


-ten defendants were liable, three as prin- 
.cipals and three as sureties. It was held 
.that after the theft of the plaintiff’s buffaloés 


a Panchayat was convened, at which the 
three principel defendants promised to pay 
the price of the animals and the other three 
agreed to stand- sureties, that the case 
was not challaned on account of its haviny 


' been disposed of by the Panchayat, and that 


the defendants were liable to make good 
their promise to the plaintiff. A decree for 
RS; 450 was passed in favour of the plaintiff, 

The defendants appealed to the District 
Judge. They attacked, the finding on the 
merits and elso plecded thet the alleged 
agreement was not enforceable es being 
contrary to public policy since the considera- 
tion was the stifling of a . prosecution in a 


‘non-compoundable offence. 


The learned District Judge on the second 
plea held that it was not cleer thet the 
promise of the defendants avoided a pro- 


.secttion and thet, from the point of view of 


public policy, it was preferable that theives 
should be forced to pay the value of stolen 
property rather than that they’ should 
escape entirely. On the merits, he agreed 
with the Court below and expressed tis 


.belief in evidence that the Panchayat had 


decided that the three principal defendants 
were either to take an oath as to their inno- 
cence or to pay the pricé of the buffaloes 
at Rs. 150 each. He further found that 
the Panchayat had been held ebout Novem- 
ber 1920. 


' In second eppeal by thé defendants it is 


urged , again thet the alleged agreement 
was void under section 23 of thé Indian 
Contract Act, and it is pointed out that that 
section renders void not only every agree- 
ment for which the consideration is unlawful 


.but every agreement of whith the object 


is unlawful, It is urged that the object of 


.the agreement with which the suit is con- 


cerned was palpably to stifle the prosecu 


‘tion of the defendants by putting an end 


to the Police enquiry. 

On behalf of the pleintiff-respondent it 
is represented thet in India 2 complainant 
who has’ lost property by means of a cri- 
minêl act; can pursue his civil remedy apart 
from any criminal proceedings provided 


e 
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that there is no agreement not to prosecute 
and that all that the plaintiff did was to 
pursueher civilremedy before the Panchayat 
without enteting into any agreement to 
abstain from criminal proceedings. There is 
no attempt made to support thelearned 
‘District Judge’s expression of opinion that 
it is in the: interests of public policy that 
. theives should be forced to pay the value of 
stolen goods rather than they should escape 
‘altogether. It is to be noted in this connec- 
tion that the question whether the present 
defendants were the actual theives. was 
not put in issue and there is no specific 


Thold that the agreement was void within 
the meaning of section 23 and that the plain- 
tiffs’ suit for thatreason should have been 
dismissed. I accept the appeal, set aside 
the decrees of the Courts below and dismissed 
the suit, but order the parties to bear their 
own costs throughout. . . 

Z, K. &N.H. Appeal accepted. 


finding by the learned District Judge, apart - 


from his remark just quoted, that they were 
the theives. The law is clear that when an 
offence is non-compoundable but is com- 
pounded the complainant cannot tecover -by 


civil action anything that the accused . 


has undertaken to pay (6. g., Shah Rahman 
"v. Ismail Khan (x), Ghulam Mohi-ud-din 
v. Deohi Nand (2) and Nujebar Rahman v. 
Muktashed Husain (3). ae 
In the present case the plaint, of which an 
abstract is given above,is perfectly clear 
that the agreement alleged in it was made 
with the object of stifling the prosecution 
and the plaintiff must be held to her plead- 
ings. Admittedly, the agreement was come 
to during the investigation of a criminal 
complaint lodged bythe plaintiff against 
the defendants-appellants and others. It 
was not a case where the plaintifi had 
put aside her criminal remedy for the time 
being and had commenced by pursuing her 
.civil remedy. The fact, too, that the agree- 
ment took place in front of a Panchayat is 
significant. : What was the reason for hold- 
ing a Panchayat if the plaintiff was merely 
prosecuting a civil remedy? The Pan- 
chayatis proved to have been held as part 
. of the Police invstigation and the evidence 
‘that the three principal defendants, Nazar 
Dosu.and Rahmat, were called upon either 
‘to take an oath that they were innocent, 
orto pay the plaintiff the value of the stolen 
animals shows. unmistakeably what the ob- 
ject of the arrangement was. 


(1) 82 P. R., 1904. e a 
` (2) 22 Ind. Cas. 393; 39 P, R, 19145 54 P.L. 
R. 1914; 57 P. W.R. 1914. | 
-(3) I5-Ind. Cas. 2595.40 C.. 113; 16 C. W.N. 
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MADRAS HIGH COURT. . 
APPEAL AGAINST APPELLATE ORDERS, 
NOS. 172 AND 173 OF 1920. 

< January 24,1923. 
. Present; —Mr. Justice Oldfield and 
Mr. Justice Venkatasubba Rao. 
GOLCONDA RAMACHANDRULU ‘AND 
OTHERS— PRETITIONERS—À PPELLANTS 
- 77 YESUS 

INUGANTI-VENKATA NARASIMHA 
ROW GARU AND OTHERS—COUNTER- 
PETITIONERS Nos. 2 TO 4—RESPON- , 
‘se DENTS. ; i 

Landlord. and » tenani—Wrongful exclusion of 
tenani—Rent-suit, dismissal of—Subsequewt suit for 
possession and mesne profits by tenani-—Land- . 
holder's right io claim deduction for vent. 

In calculating the mesne profits to be allowed 
toatenant inasuit by him against the landholder 
for wrongful exclusion, the landholder is entitled 
to deduct from such profits the rent payable to 
him during the period of exclusion, notwithstand- 
ing that a suit by him for.rent in the Revenue 
Court was dismissed on the ground that the 
relation of landlord and tenant was not subsisting 
between the parties. 


Appeals against an order of the Court of 
th: Temporary Subordinate Judge, Ellore, 
dated the 13th March 1920, in Appeal 
Suits Nos. 32 and 33 of 1920 (Appeal Suits 
"Nos. 327 aud 328 of 1919, Sub-Court, Ellore) 
respectively, preferred against an order of 
the Court of District Munsif, Ellore, dated 
th: rst August 1919, in Civil Miscellaneous 
Petition Nos. 340r of 1918 and 3402 of 
1918 respactively in the Original Suits Nos. 
925 and 966 of 1913respectively. 

i Mr. P. Narayana Murit, for the. Appel- 
ants. i 
Mr. V. Ramadoss, for the Respondents, 


a 
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JUDSMENT.—The point argued in the. 


appeal is that which has-been dealt with 
as the thiid point by the Icwer Appellate 
_ Court, whether in cálcilating: the profits 
allowed to the petitioners ‘for tbe period 
of. their exclusion from the lend, the rent 
payable to the respondents-landholders 


should be deducted. We agree with the . 


Teasons given by the lower Appellate Court 


for its conclusion against the petitioners . 


and need only refer to the fact dealt with 
in the:judgment under appeal that after 
the decision of the District’ Munsilin these | 
proceedings the respondents sued as land- 
holders under the Madras Estates Land 
Act ‘for rent and their: suit was 
dismissed. It is urged thet this is con- 
clusive, against their claim to deduct’ rent 
from the profits they have to pay ‘to the 
petitioners. We do not agree. -The suit 
in the Revenue Court was founded ‘on an 
. allegation clearly unsustainable, thet the. 
_Yzlation of landlord and tenant was subsist- . 
„iag between the parties during the pericd 
in question. The failuie of the suit on the. 
ground thatthisteletion was notso subsist- 
ing cam have ho effect onthe decisivn asto | 
. the-amount of the damages ‘payable, the. 
proper basis for that decision being the 
: amount of the profits, which would have 
"Den realized if the petitic ner's enjoyment. 
à of tbe land in virtue of their title .as ocev- 
"t. pgncy faiyals liable to pay rent, had contin-. 
ud It isnotskownkow.theresponderts'. 
, cóaduct in bringing thissuitinthe Revenue 
Court creates’ an estoppel or otherwise 
debars " them from their present claim. 
In these circumstances, the appeal against 


.. tue appellate order fails and is dismissed, 


with costs, Uno | 
. | This judgment applies also to A.A. 4. 
0. No. 173 of 192c, whic 
ly. dismissed with costs. 


v.s. v. Appeal dismissed. 


bias Ais. . 


- applied for execution : 


. the agreement of the parties to 
, amount by instalments was in substance an order 


H is similar. `. 


Code. 


E 


E 67r 


LAHORE HIGH COURT, 
LETTERS PATENT APFEAL No. 142 CF 1922. 
Janucty 24, 1923. 

Present :— Sit Shedi Lal, Kt, Chicf 
Justice, end Mr. Justice Ffordé., 
BANARSI DAS—DRECREE-HOLDSR.-- 

' APPELLANT 
i 2o. Dersus Rd 
RAMZAN AND ANOTHER—JUDGMENT-, 
" DEBTORS— RESPONDENTE. 

, Civil. Procedure Code (Act V of 1908), s. 48, 
O. X X, v. 11—Limitation Act (IK of 1908), Sch. I, 
Art. "1i75—Execulion of | decree — Compromise— 
, Agreemeni to pay by instalments, effect of—Limi- 
, ation. 

. Where both parties to à decree agtee to'an order 
"being passed directing the payment of the decree 
by instalments and act upon it, they are precluded 
from contending subsequently that the: order 
was an improper one. [p.672,col2.]. |, 
Akbar Khan v. Dina Nath, 200 P. R. r889, 
followed. PS 
Nanak Chand v. Anant Ram,.26 P.R. 1894, 
referred to. 
Inexecution of a decree the parlies agreed that 
the amount of the decree should be paid by certain 
‘instalments. The Court accepted the arrangement 
and dismissed the application for execution which 
was then pending. Some of the instalments, were 
paid, but default having then been made 
in the payment of others, the’ decree-holder again 


Court on 
ay the decretal 


Held, that the order ‘passed by the 


under r; 11 of O. XX of the Civil Procedure Còde 
and fell within the purview of clause (2) of section . 
‘48 of the Code, thus extending the period of limi- 
tation contained in’ clause-(z) of the section, 
[p. 672,-col. 2.) | . ON i i 
Ieétters Patent Appeal from the order of 
Mr, Justice Broadway passed in Civil Apreal 
No. 2030 of 1920, dat-d 16th May 1922, and 
published as. 72 Ind. Ces. 4,7, affirming 
that of the District Judg., Ferozepore, 
dated the 21st: April 1920. D 
Lala Fakir Chand, fot the Appellant. 
Mr. B, D. Kuresht, fot the Responderits. 
JUDGMENT..-This appeal arises out o. a 
prozcediag ‘in exécution or o money decree, 
and the main questioa for determination 


, is whether the application made by the 
.. decree-holdér on the roth Februery 1919 
' was barred -by the rulé of limitation con- 


tained ‘in section 48 of the Civil Procedure 
The facts which’ are relevant to the 
question. ot limitation are as follows :— On 


| the 2cth March ‘1906 thé appellant obtained 


a dectee against ‘the’ respondent ‘for 
Rs, 799-14-3 and costs. On the 7th August 


` 1907 the dectee-holder proceeded to ag 
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cute His decree and applied to the Court 
for the attachm. nt and sale of certain lands 
belonging to the judgment-debtor. The 
usual notice issued to the latter, and on the 
z8th August he ‘obtained iime in order 
to céme fo a settlement with the dectee- 
holder. 

Oa the 18th November 1907 an applica- 
tion containing the terms of a comrponiise 
arrived at between the, patties was pre- 
sented to th. Court. According to this 
compromise the decretal amount was to be 


paid by halt-yéarly instalments of Rs. 50 - 


Bich and in.the event ot default in the 
payment of four successive iastalments the 
accfee-holder was at liberty to recover the 
entire sum at once. The Court to which 
the above application was ptesented record- 
ed the statements of both the partics verify- 
ing the terms of the compromise and then 
passed au order by whith the case ‘was 
struck of in accordance with the compro- 
vise and the dectee-holdet was — directed 
to act on the new contract. 

It appeats that the parties thereafter act- 
ed in accordance with this compromise, 
and that the judgment-debtor paid several 
instalments on the dates specified therein. 
He did not, however, discharge the whole 
of the debt, with the result that on the 
rioth February 1919 the decree-holder, 
made the present application for execution. 

Now, Section 48 of the Civil Procedure 
Code of 1908 provides that where en 

‘application to execute a decree hes been 
. made no order for the execution of the 
Same decree shall be made upon any 
frésh application presented after the 
expitation of twelve years” from 
. the date of the decree sought to be 
. executed, or, (b) where the decree of any 


subsequent order ditects eny payment of! 


money of thé delivery of ‘any property to 
be made at a certain date of at recurring 

penods, the aate ot thé default in making 
fhe payment of delivery in tespect of which 
' the applicant seeks to execute the decree. 
Tiieré can be no doubt that if the aate of 
the decre is the terminus a quo the présent 
applicatjon for execution is batred by time. 
It is, however, contended that the order 
. made by the Court on the 18th November 
1907 amounts toan order directing payment 
‘of the decretal dmount by instalments 
aud that the case comes within the purview 
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of clause (6) of the aforesaid section, It 
is incontrovertible that the parties agreed 
that the decretal amount should be paid 
by instalments, and it appecrsthet the Couit 
áccepted the compromise and consequently 
passed an order striking off the exccution 
proceedings. If that’ hed not Teen the 
intuation ot the Court, it would have pro- 
ceeded to execute the dectee in accordance 
with the application made bythe decree; 
holder oa the 7th August 1907. Itis true" 
that the order was not explicjt in ats terms, 
end that it did not mention section 210 
01 the Civil Procedure Code of 1882 (cotres- 
ponding to O. XX, T. 11, of the present 
Code) which empowered the Courtto make 
an oraef after the passing of thé decree 
for paymént of the decretal amount by 
instalments; but we ere cleer thatthe Court 
whea accepting the fequest of the parties 
intended that the decretal emount should 
be payable by instalments and thet the order 
which it passed wes in essence and sub- 
Stance one mede under section 210 of the 
Civil Procedure Codé. It will be observed 

thet the ordetin question is similar to that 
passed in Akbar Khan v. Dya Nath (1) 
which wes held to extend the priod of limi- 
tation prescribed by section 230 of: the 
old; Code, corresponding to section 48 of 
the new Code. 

The leatned Counsel for the respondent 
argues that Art. 175 of the Indian, -Limite- 
tion Act requites ‘that an order directing 
payment by instalments ` should be made 
upoa an application presented within six 
months from the dete of the décree and that 
if itis made upoa an epplicction presented 
after the expiry of the 
period, 1t is ineilectual to enlarge limita- 
‘tion for the execution of the decree. 
This contention may be accepted, but at 
the same time it has beén repeatedly 
leid down that, where both pertics have 
agred ‘to such an. order bemg passed 
aud have acted upon it, they ere precluded 
from cortending that it wes an improper 
order vide inter alia Nawabzada Muhammad 
Akbar Khan v. Dya Nath (x). Indeed, the 
judgment of the Division Bench in Nanak 
Chand v. Anani Ram (2) which hes been 
strongly felied upon in support of the view 
that the order in question cennot be treated 

(1) 200 P. R. 1889, 

(2) $67. R 194. | 


Qum gts 


prescribed ~~~ 
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asone passed under section 210, Civil Pro- 
cedure Code, because it was made after the 
expiry of the period prescribed by Art. 175 
of the Limitation Act, alsolays down in 
exptess tetms that “where the patties have 
agreed to an alteration in the decree, either 
party may be estopped from questioning 
hereafter the validity of such alteration.” 
: The learned Judges, however, held in that 
' case that neither party had, asa matter of 
fact, agreed to the alteration of the decree 
and that the Court also did not consent to 
such an alteration. The facts in the present 
Case ate, however, different as stated above, 
the parties undoubtedly entered into a 
compromise by which the decree was 
mide payable by instalments and the 
Court accepted that arrangement and passed 
an order which substantially complied with 
the requirements ofsection 210. Further, 
both the parties acted upon that arrange- 
ment and they cannot be allowed to say 
that the order-was not properly made. 
In view of this finding it is unnecessary 
to adjudicate upon the contention that a 
subsequent order passed by the .Court in 
1912 operates as res judicata- and. precludes 
the- judgment-debtor from agitating the 
question that no valid otder was passed 
making the dectetal amount payable 
by instalments; We accordingly hold that 
the application for execution is not barred 
by limtation and, accepting the appeal, 
. We temand: the case to the Court of first in-. 
stance and direct it to dispose of the appli- 
cation in accordance: with law. ‘The Tes- 
pondent -must pay .the costs incütred 
by the apellant in all the Courts. 


DRE. 


Appeal accepted. 
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LAHORE HIGH COURT, | 
' SECOND CIVIL APPEAL NO, 2495 OF 1919. 
; January ii, 1923. . 

~ Present: —Mr. Justice Scort-Smith’ and 

^, JMr. Justice Moti Sagar. 

DASONDHI-—DEFRNDANI-—APPELLANT 

Versus 
BADAR BAKHSH AND OTHERS— 
PLAINTIFFS-—— RESPONDENTS. 

` Puniab d enancy Act (X V 4 of 1887), s. 77 (3) 
()—Lunjab Land Revenue Act (X V 4 4, of 1367), 
5. 158 (2) (vi) —  wrisdiction, of Csvil and evenus 
Couris—surt by Landlord for deciavation “of right 
to recewe batai—Suit jor correction oja; revenue 
entry. 

"ers i is no foundation for the idea that suits 
brought under the Specific Relief Act are spso 
jacto entertaimabie only by, Civil Courts, Where ^ 
à suit tails within the purview of any clause ot 
section 77 (3) of the Punjab Tenancy Act, that 
suit must be heard by a Revenue Court, whether 
or not so tar as the torm of the suit or the particular 
remedy prayed ior 18 concerned tue suit also falls 
witam tue purview ot any section of the Specific 
Reliet Act. |p. 074, Cols, I & 2j 

dovahim v. Akbar, 34 Ind, Cas. 209; 58 P.L. 
R. 1917; 104 F. W.R, 1916, tollowed. 

kahmun v, Hasnam, 7 ind, Cas, 717; 73 X. R. 
1910; 103 P. We R. 1910; 1449. dy K. 1910, 
dissented irom. 

- A sut by a landlord against a tenant for de- 
claration tuat he 1s entitied to take batar 1ustead 
ot à casn mankana trom the tenant iaus under 
section 77 (3) (?) ot tne Punjab tenancy Act and 
isexciusiveiy triable by à Revenue Cuurt. (p.074, . 
col, 1.] ^ 
. Gamu v. Karim Khan, 33 P. R. 1908 (F. B.); 
83 P. W. K. 1908, 171 X. 1. K. 1905 and sawan 
2Vigh v. Ldhman, 55 Lud, Cas, 739, relied on, 

Voter dacium;—4.-suit tor the correcuon of 
a revenue entry is ttiable by a Revenue Court 
alone and tne Jurisdiction of a Civii Court to try 
such a suit is parred under section 15d (2) (v2) 
of tne Kunjab Land Revenue Act, |p. 074, COL 4] 

Secunda appear. irom à decree or tne 
District Juage, Hosmarpur and angra 
Districts, aated the 15th August 1919, athrin- 
ing toat os tue Munsu, list Wass, Gari- 
Sankar, District Hoshiarpur, dated the 
loth Maren 1919. 

Lala Anant Kam Khosla, for ar, ZA 


- Qbbard, ior tne Appellant, 


lala Góbwia Kam ior Lala F agir Chand, 


for the Respondents. . 


JUDGMANE.—This was a, suit between 
certain landlords and tenantstora decuration 
tnat the former were entitled to take batar ` 
iustead of a casi. malikana in respect of 
certain lands. The suit having been de- 
creed. by both the Courts below, thé deteng- 
ants-tenants have come up in second appeal 
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to this Court. “The sole question for detet- 
mination involved in this appeal is whether 
the suit was or was not cognizable by a. 
“Civil Court. It is urgéd that the case falls 
` within. the purview of section 77 (3) (b) 
or (4) ef the Punjab Tenancy Act, and that 
it is exclusively triable by the Revenue. 
` Courts, In our opinion clause (b) has no. 
' applicationto tbis case as the suit is obvious- 
ly not one for.an addition to or abatement 


. of rent under section 28 or for commutation’ 


of rent, We are, however, clearly of opinion 
that the case falls under section 77 (3) (7) 


being a suit between a landlord and a tenant - 


-, arising out of the conditions on which a 
tenancy is held, In Gamu v. Karim Khan 
(x) it was held by a Full Bench of the Chief, 
Coutt that a. suit for.a declaration that. 
occupancy tenants aré not liable to pay 

_ hag baa dues was cognizable by the Revenue 
Courts ~ only. is judgment was 
recently. followed by Mr. .Justice Broadway 
in the case reported as Sawan Singh v. 
Rahman (2) in which it was laid down that a 
suit for a declaration that the plaintiffs are 

. not liable to pay. rent as entered in the. Re- 

| venue" ‘Records fall within the purview -of 
section 77 (3) (i) of the Punjab Tenancy 
' Act and was exclusively triable by a Revenue 


“Court, Thelearned District Judge, follow- 


“ing Rahmun v: Hasham (3); has held that-as 
the’ suit is one for 4 declaration under the 
Specific Relief Act it-is triable by a Civil 

, Court only. . This judgment, however, has 
specifically-been dissented from and sbould. 


now be considered to have been practically. 


overruled by, a Full Bench of the Chief 
Court in the case reported às Ibrahim v. 
Akbar (4), in.which it has Deen leid: down 


“that there is no foundation for the idea ` 
that suits brought under the Specific Relief 


.. "Act are ipso facto entertainable only by Civil 


Courts ;and that...where a suit falls within ` 


the purview of.any clause of section 77 (3), 
Punjab Tenancy Act, that suit must be 
heard by a Revenue. Court, whether or not 


..(r) 33 P.'R. 1908 (F. B.); 83 P. W. R. 1908; - 
171 P. L. R. 1908. >. Fara ee 
(2) 55,Ind. Cas. 739. . 
(3) 7 Inds Cas. 717; 73 P. R. 1910; 103 P. W. 
R. 1910; 144 Ps. Ri 1910. ~ . 
4) 
"T 1919. mood qo Sew 
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. Hoshiarpur, 


34 Ind. Cas. 209,58. PL. R. 1917; 104 . 


toil 


so far as the form of the suit, or the par- 
ticular remedy prayed for,is concerned, the 
suit also falls within the.purview of any 
section of the Specific Relief Act. " The 
learned Counsel for the respondents has not 
been able to distinguish the present case 
from the cases relied on by the opposite 
party, and the only contention put for- 
ward by him is that the suit is one for the 
correction of a revenue eutry and that, as 
such, it is triable by a Civil Court alone. 
We are unable to agree with him in this 
contention. A reference to the plaint makes 
it quite clear that the suit is one of an en- 
tirely different nature, and is. not a suit 
for the correction of a revenue entry but 
one for a declaration that the plaintiffs are 
entitled to receive rent in kind and not 
in cash, But even if the contention that 
the suit is one for the correction of à revenue 
entry be sound; we think that it would be 
triable by a Revenue Court alone, and that 
the jurisdiction of the Civil Courts would 
be barred under section 158 (2) (vi) of the 
Land Revenue Act. We have no hesitation 
in holding .that the case falls within the 
purview of section 77 (3) (i) of the Punjab 
Tenancy Act and that the Civil Courts have 
no jurisdiction to hear tbe suit. ` 

Under section 100 of the Punjab Tenancy 
Act this Court has the power to order that 
a decree passed by a Civil Court be regis- 


tered as a decree of a; Revenue Court. No. 


causé against the registration of the decree ` 


of the Court of first instance in a Revenue 
Court with jurisdiction has been shown 


and such ‘registration does not appear 


to be prejudicial to either side. 

We, therefore, accept the appeal and, 
setting aside the order of the lower Appellate 
Court, order that the decree of the Court 
of first instance be registered as that of an 
Assistant Collector of the first grade, District 


of appeal be returned to the appellant for 


. presentation in the Revenue Appellate Court. 


Under the peculiar circumstances of the 
case, we do not make any order as to costs 
in this Court or in the Court of the District 


, Judge. 


Z.&. NG Appeal accepted. 


and that the memorandum . 
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PESHAWAR JUDICIAL COMMISSIONER’S 
a COURT. —-— : 
Civit, REVISION PETITION No.123 OF 1921, 
D April 30, 1923. 
Presènt — Mr. Pipon, J. C. 
GUL AHMAD—PLAINTIFF—PETITIONER 
UVOFSMS ' 
GHULAM RABANI KHAN AND OTRERS 
—DEFENDANTS—RESPONDEN'TS. 

Custom—-Succession—Pagwand-—W hole blood 
whether excludes half— Presumpton —Swathis of 
. Mansehra Tahsil, Hazara District. 

Where the chwndawand rule prevails, the whole 
blood would certainly exclu te half-blood, but the 
converse would not necessarily ^ follow; sons 
might succeed to their father's estate under the 
pagwand rule and still a full brother might succeed 
to his brother's estate in preference to a half bro- 
ther. All that can bé said is that, where the re- 
latioiship through mothers has “been ignored 
in the former case, Courts should not be surprised 
to find it ignored in the latter also. [p. 676, col.2.] 


Sardar Bakhsh v. Ahmed Yar, 150 P. R. 1888, - 


relied on. 

“A pagwand system of successsion can be found 
co-existing with a system under which the whole 
blood excludes the half in succession to a brother's 
estate. [p. 677, col. x.]. . 

The presumption, if any, arising from the pagwand 
rule of succession, in favour of the rule that the 
half-blood should succeed along with the whole, 
is a very weak .one. and is easily rebutted. 


{p. 677, col. 2.] fa: fe 

. The whole blood invariably excludes the half 
where the descendants of a common ancestor have 
split up into groups according to uterine descent. 


[p. 677, col. I.] >, , ` 
„_ The normal custom among Swathis of the 
"Mansehra Tahsil, District Hazara, is for whole 

brothers to succeed solely to the' estate of a 
deceased broth:r tothé exclusion of half brothers, 

[p. 678, col. 2.] | ate . 

Petition for, revision of an order, cf the 

Additional Divisional Judge, , Peshawar, 
dated the roth May 1921,, s:t asiding an 
order of tha Munsif, First Class, Mansehra, 
dated the goth December 1929. ^^ 7. 

Lila Dewan Chand, R.S,, for the Peti- 
tioner. . 
Lala Ram Labhaya, for the Respondents. 
JOOS MENT. — After 
_tasitsof Counsel in thiscase I adjourned 
it for ordars in order to collect as far as 
possible all the authorities relating to the 

im ortant q:iestion of custom involved in 
this cise. I hive now had an opportunity 
of stilying most of the rulings which have 
piss:d relating to the tribe to which the 
parties belong. ; 


Tr pties ere Swsthis of Shinkyari 
in ths Minseara Tehsil of the Hazara Dis: 
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“On appeal to the 


hearing the argu-. 


E 


trict. They-are the descendants of Abdul 
Karim who had 14 sons by three different 
wives. A pedigree-table* of the family 
is appended tothis judgment. The three 
wives of Abdul Karim were Musammat 
Kafiya, Musammat Sarfraz Begam and«M«- 


- sammat Bibi-Fatima. It will be convenient 


to allude to the descendants of each wife 
as branches Nos. 1,2aud 3, respectively. The 


‘estate in suit is that left by Ali Akbar, 


a member of branch No. 2, who. died in 
January 1910. The estate in question is 
under mortgage .and the suit relates only 
tothe equity of redemption. The plaintiff, 
Gal Ahmad, isa member of tFe same branch. 
The defendants are the members . of the 
3rd branch, the descendants of Musammat 
Bibi Fatima, the members of the first branch 
have not disclosed any interest in the land 
in suit. The suit is one for possession of .the 
mortgageerights. The Revenu Authorities, 
holding that in succession to a .brother's 
estate there was no distinction between the 
half and the whole blood, attested a muta- 
tion in favour of the strviving descendant 


` òf both branches Nos.2and 3. The plaintiff 


claimsthatheis entitled to succeed exchi- 
sively to the estate of Ali Akbar onthe 
ground that the. whole blood excludes the 
half. ‘Lhe. Trial Court decreed the suit 
holding that the plaintiff. had estab- 
lished the custom ...which .be alleged. ` 
r Divisional . : Court, 
after.. a remand. had ‘been. made. for 
further. enquiry upon the :question .of 
custom, it was. .found that the ` 
whole aud .the half blood succeeded 
equally to a brother's estate, and. the 
suit was dismissed. The plaintiff then 
applied to. this Court upon the 
revisional .side, and I bave teken up 
the question on revision. as an impost- - 
ant one of law and custom. < . ] 
It was argued by. Counsel for the peti- 
tioner at the outset of the case that it had 
not been proved that the normal rule of. 
succession to a fatlier's. estate. . among 
Swathis of the Mansehra Tehsil was pag: 
wand or per capita, At a. latei stage, how- 
ever,it was conceded by thelearned Counsel 
that when the question of succession toa 
father’sestate only. wasinvolved the normal 
rule of succession was fagwand. His present 
arguments maybe summarized as follows: ~- 
~ #8 ee page 679 for Pedigree-table|EG.]  :- 


2 
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' I. No prestimption arises from the pag- 


wand system that the half-blood succeeds 
equally in snecession to a brother s esate 
but that, on the contrary, Muhamn.aden 
Law recognises et the same time tbe pag- 
want system of succession by sons toa 


' father and yet excludes the half-blood in 


_the precedents relating’ 


‘succession by collaterals. 


2. Even if a general custom excluding halt- 


.' blood is not proved a special custom exists 
` in this family, the original ancestor having 


made a separate distribution of his estate 
to each of the three branches of bis descend- 
ants. 

. 3. In any case, the members of each branch 
have fallen into groups, and there is a con- 
sensus of authority, ‘even in the Punjab, 
that when groups exist, inheritance does 
not pass outside the group. 

: Itislaid down in paragraph 26 of 


f Rattigan's Digest: of Customary Law of 


the Punjab that where the property of a 
common. ancestor was distributed accord- 
ing to the rule of pagwand (per capita) 


_ there is à presumption that the whole- 


blood and the half-blood succeed together. 
Th s.dictum is based largely upon the Full 
Bench ruling published as Gholam Muham- 
mad - v. Muhammad Bakhsh (1) where all 
to the question 
were reviewed at great length. There appears 


‘to me ta bea prevalent disposition among 
the “Courts of this Province to extend the 


ptinciple there enunciated -to an extent 


‘which is neither justified by the. terms in 


_ which itis expressed, or by the precedents 
` òn which itis based. Allthatis laid down 


is that'a presumption arises until the con- 


t 


trary is.proved. -In other words, the pre- 
sumption is one which can be rebutted. 
There has beena tendency, as shown by a 
recent case in the Peshawar District, 


‘where the same question of custom was 


involved, toassume that Some rule exists by 
which pagwand distribution necessarily and 
iu all cases imp iestbat the whole and the 
half-blood succeed équally not only to a 


. father's, but also toa brother's estate. 


- The ruling of the Judicial Comm ssioner 


of this Province published as Judicial Re- 
cord No. 21is nevertheless clear author. 
ity for: the ‘view ‘that: a pagwand 


‘system can .be. found. co-existing with 


the’ system under which 


the whole- 
(1) 4P*R, 1891 (F, B,), jt 
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blood excludes the half in succession 


to a brother’s estate. I have recently had 
occasion to deal with the same question at 


some length in the case of the Gigiani tribe: 


of the Peshawar Districtin Civil Appeal No. 
79/44 of 1923, Safdar Khan v. Muhammad 
Zaman Khan, the ruling in which is 
now under publication.* In that case it 
was found that sons succeed per captia to 
a father’s estate, but that whole brothers 
alone succeed to a brother’s estate. 
It isindeed very clearly laid down, evenin 
the Full Bench ruling Gholam Muhammad v. 
- Muhammad Bakhsh (1), that the presump- 
tion referred to in Rattigan’s Digest 
is one of fact and open to. rebuttal. I 
cannot help thinking that the soundest 
enunciation of the principle is that wich 
was givenin an older ruling. Sardar Bakhsh 
v. Ahmed Yar (2) where the Court remarked: 
" No doubt where the chundawand rule 
prevails the whole blood would ceitainiy 
exclude the halt-blood, but the converse 
would not necessarily iollow ; sons might 
succeed.to their lather's estate under ihe 


- pagwand rule and still a full brother might 


succeed to lus brother's estate in pre- 
erence to a hali brother. .All that can be 
said isthat where the relationship through 


` mothers had been ignored 1n the tormer case, 


we should not be surprised to find it ignored 
in the latter also. We could hardly draw 


à 


any strong presumption that itis soignored, -. 


It ıs also to be noticed that the Chiet Court : 


of the Punjab have, at least in one com- 
pratively recent ruling, treated the pre- 
sumption accepted in GAolam Muhammad 
v. Muhammad Bakhsh (x) as a distinctly 
weak presumption. Khuda Yar v. Ahmad 
(3) is an instance of this, Iconfess that I am 
doubtful if there is really any presumption 
at all. It is certainly one which cau be so 
easily rebutted that though the onus -of 
rebuttal may lie in the first instance on 
the party alleging that the whole blood ex- 
cludes the halt, that onusimmediately shiits 
on the discovery of any evidence impugn- 
jug the presumption. It will, therefore, be a 
question of evidencein the present case as 
to whether there is ground ior believing 


(2 150 P. R. 1888, 
. (3) 51 Ind, Cas, 298; 33 P. R. 1919. TAM 
*Since published on p, 577 of this Vol, amio, —[ Ed] 
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that either among the Swathi tribe as a 
whole, or in this family in particular, 
: the whole-blood ordinarily excludes the 
half in succession to a brother’s estate. 
There are, again, many authorities for the 
view that, among all tribes and especially 
among Swathis of the Mansehra Tahsil, 
the whole-blood invariably excludes the 


-half where the descendants of a common an- 


cestor have split upinto groups according 
to uterine descent. The following cases de- 
cided among Swathis of the Mansehra 
Tahsil have been quoted. In the cos 
Gulzaman v. Ahmad Khan, decided by 
the Divisional Judge on the roth of May 
1.906, it was clearly held that a pagwand 
"distribution did not necessarily imply that 
the half and the whole-blood succeeded 
equally aud that, as it had been shown thet 
the whole brothers in that case had been 
associated with the deceased the balf bro- 
thers could not succeed. In another case 
decided by the Divisional Judge Abdul Qua- 
sim v. Mirhamza (Swathis of Dharial close 
tothe village with which we ate now con- 
cetneu) it «as held that the full blood ex- 
cludes the half. Tn a case among the Sayids 
of tbe Mansehra’ Tehsil Ghulam Haldar 
Shah v. Ahmad Shah, decided in 1914, 
a pagwand system of distribution 
was found to co-exist withthe system by 
which the whole brothers excluded the half. 
brothers when a brother’s estate wasin issue, 
The learned Divisional Judge in'the pre- 
sent case had based his conclusion on the 
custom recorded in Answers 44 and 65 of 
Watsen’s Tribal Custom of the Hazara 
District. That record naturally carries 
considerable weight, as Answer 65 deals 
particularly with the case of succession to 
a brother’s estate and states categorically 
that succession to a brother’s estate follows 
chundawand or pagwand according to the 
prevailing custom, and that no distinction 
is-drawn between associated and unasso- 
ciated brothers. It is remarkable, however, 
that that record of custom is, so far as I can 
discover, the sole authority for that view. 
T think that the learned Divisional Judge has 
omitted to notice that thé vernacular riwaj-t 
-am” which was prepared at the same 
time as Watson’s Customary Law, states 
very distinctly that when a pfoprietoi 
dies without issue, his estate goes to full 
brothers or nephewsin preference to step- 
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brothers, ‘This in itself, would seem to me 
to rebut the presumption derived from 
Watson’s Customary Law, and I have 
already shown that the presumption to be 
drawn from the existence of the pagwand 
System is a comparatively weak one. The 
trend ef all judicial precedents which I have 
examined, isin favour ofthe custom asrecit- . 
edinthe “ riwaj-i-am." Kalandar Khan v. 

Najaf Khan (4) shows that a father among 


"Swathis of Balakot can interefere with the 


normal pagwand distribution by making an 
unequal distribution among his sons. It 
would also appear that the custom of sepo- 
tation into groups by uterine descent 
is patticularly prevalent among Swathis 
of the Mansehra Tahsil, and this fact has, 
no doubt, influenced the general question 
ofcustom. Ishould beinclined to say that 
a system by which the whole-blood.normally 
excludes the half in succession to a brother's 
estate hasgrown up and become consolidat- 
ed for two main reasons. Oneisthe tenden- 
cy which I have already noticed for des- ` 
cendants to forni separate groups by uterine 
descent and the other is the fact that the 
exclusion of half-blood is in accordance 
with Muhamadan Law. In the case among 
theGigianis, which I have alluded to above. 
I had occasion to refer to the tendency of 
Courts to assume that the reference of a ques- 
tion of custom to the test of Muhammadan 
Law implies that thecustom alleged cannot 
be a genuine- and tribal custom. I have 
ponted outin that case that there is 
nothing in the least incompatible with'a 
true statement of custom in the refer- 
ence of this custom to the test 
of Muhammadan Law. I had not, at 
that time, noticed the "Punjab Chief 
Court ruling Daya Ram v. Sohel Singh 
(3), which is animportant authority for the 
same.view. It was remarked in that case: 
by Mr. Justice Chatterji: “The principle 
to be bornein mind then is that whenever 
thereisa gap in the Customary Law which 
cannot be filled otherwise, it must be filled 
by reference to the personal law of the 
litigating parties. This rule underlies all 
applications of Customary aw to the 


23 P- R. 1893. | 
[n 110 P. R di 31 P. I. R. 1907; 59 Py 


5 
W.R. 1907 (F.B 


^ ,8re noU 
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ase ‘corieréte facts of a case." Iamnot pre- 


us. pared to say in.the cali case that this 


test is the ultimate ralio decidendi, but if 
- there were a doubt asto the custom govern- 
ing the parties or if that custom appeared 
‘to beina state of flux, I should have no hesi- 


tation in referring to the principles of Mu- 


hammadan Law as a guide. In the pre- 


“sent case, however, there does not appear: 


to me to be really- any reasonable doubt 
' upon the custom quite apart from the fact 
of its consonance with Muhammadan Law. 
“All the precedents ‘which I have becn shown, 
confirm me in the view that the normal 
tule ofsuccesion an ong Swathisis that the 
: whole-blood excludes the half in succession 
'to a brather’a estate. ^I have already re- 


` marked that the adoption of this custom is 


particularly marked in the cases where des- 
' cendants bave split upinto groups by ute- 
Tine descent, It appears to me, further, that 
in the present « case we have very clear indi- 
.catións of a splitting up of this nature, In 
“tus first place, itis an ‘admitted fact that. 
the first branch of "Abdul Karim’s 
descéndants, that of Musammat Bibi Kafiya 
"has completely separated {from tle other 
_ two branches. This, of course, does not 
conclusi vel prove that barnches Nos. 2 and 3 
Have scparated inter se but it at least raises 
some presumption of general disruption. 
The learned Divisional Judge has alluded 
totwoinstances which appear to me toshow 
cónclusively that branches Nos. 2 and 3 
have also separated. . He refers to tbe fact 
that when Ismail, amemberof branch No. 3, 
died, the vtter descendarts of Musammet 
: Fatima succeeded. He admits taat this is 
certainly a precedent for the, vhole-blocd 
excluding the half-blood, but I think 
that hé has missed the teint that we 
only considering a preceaent 
for the generel custom but also the 
facts of separation of branches. ‘he 
‘other instance referred to is stc^esgon te 
- the estate of Hazaratullal ofbrerch No. 2. 
‘In that-case Ali Akbar of brarch No. 2 
alone succeeded. The learned Divisional 
Judge describes th’sinstanceas inconclusive 
on the gtound that the other full heirs - 
. were excluded equaliy with the half bloed 
_T cannot agrec, however, that trisinstance 
S thereby inconclusive. On the contrarv, 
` $t appears to me to chow very clearly that 
the only question considered s was the relative 
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. in suit. 
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claims if members of branch No. 2 ard 
the members of brcrch No. 3 Cor.oteppeer. 
ever to have disclosed the. smallest claim 
‘ot interest in the estote of Hazaretullah. 

Itmey further be remaiked thet I heve 

not been shown one singleinstance in this 
emily where members of Loth branches 
have succceded to the esteteof a member of 
one areal brerch. Ican hardlyimegire 
a cleerér instance of a family which hes 
been shown definitely to heve split up into 


groups by uterine descent. Even, therefore 


if I did-not hold, as I do; thet the rormal 
custom among Swathis is for whole brothers 
to succeed solely to a deceased. brother’s 
estate, I must hold thet in the present case 
th» branches of the family have split up 
into groups by uterine descert and should 
follow the consensus of authority for the 


. view that, where such groitps exist, succession 


is inveriably confined . to the group. On 

th» above findings, therefore, the plaintiff's 

contention must prevail that heis entitled 
to succeed alore to the estate of the 

deceased Ali Akbar to the exclusion of the 

defendants, as members of a diffcrent branch 
of the family. 

The point of limitation hes been raised 
again by the learned Counsel for the re- 
sponderts. It hes been fourd by the Divi- 
sional Court that Art. 144 of the Limitetion 


“Act applies to this suit, as it is one for con- 


‘structive possession. The leerred Coursel 
for the respondents argues that itis really 


ote for a declaration and is governed by 


Art. 120. I must agree, however, with the 
view taken by the learned Divisional Judge., 
Art. 144 covers any interest in lend and this 
must clearly include an interest such as the 
equity of redemption. I agree, therefore. 
that the suit is within time. f 

Ori the above findings, the pleirtiff’s suit 
must succeed. -I, therefore, set eside tke 
order of the Divis'onel Court d'em'ssirg 
the suit and restore the order of the Trial 
Court granting the plaintiff a decree for pos- 
session of the mortgagee rights of the | lard , 
The deferdants will pay the costs 
of the plaintiff throughout. 

Z. K. Af peal aliowed, 
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LAHORE HIGH COURT. 
Civi Revision No. 846 oF 1927, 
2 July 24, 1922. 
Présent.-—Mr. Justice Campbell, 
ASA SINGH-—DEFENDANT— 
PETITIONER Hi 
` vVETSUS hs 
JAGJIT SINGH AND OTHERS— 
: PLAINTIFFS-—RESPONDENTS, - . 
Civil Procedure Code TAU V of z908), Ss. 151, 
152—. Amendment of decree—Error in decree 
following error in plaint—Court, jurisdiction of, ta 


“amend decree — Inherent power. 


Where an error in a decree is due to following 
a similar error in the plaint, a Court has jurisdiction 
under section 152 of the Civil Procedure Code to 
amend the decree, as such error is one.arising by ^ 
accidental slip or omission. Apart from section 
152, section 151 enables a Court to alter a decree 
when it does not correctly express what the Court 
cole iy decided or intended to decide. [p. 68r, 
col. 2.]4 ; 

Civil revision against the decree of the 
District Judge, Hissar, dated r4th June 
1921. ie te : 

Mr. Jagan Nath, for the Petitioner. 

Messrs. M.. L. Puri and L. C. Soni, for 
the Respondents. 


JUDGMENT.—'The circumstances’ of this 
petition for revision are as follows:— 
Jagjit Singh and others suedto pre-empt cer- 


_ tain land sold by Ranjit Singh to Asa Singh. 


The sale was by a registered-deed and the. 
subject of the sale was certain undivided 
shates in certain joint -holdings. The 
plaint alluded to the sale-deed, a copy of- 
which was attached to ‘it and also to the 
fard patwari and to the mutation in favour 
of the vendee. "The total area sold accord- 
ing to the deed worked out at 671 bizhas 
18 biswas. In the heading of the plaint 


"was given what purported to be a detail 


of each of the holdings from which a share 
was sold with field numbers and aress, but 
certain field numbers were omitted and the 
total area specified in the heading of the 
plaint amounted to about 4017 bighas only, 

The plaintifis were given a decree by tke 
final order in appeal to the District Judge 


“and in execution thereof obtained possession 
-of the whole of the land sold, 671 bighas 
"18 biswas. The order in the District Judge’s 
~ judgment was that the pleintiffs should 
obtain possession by pre-emption of the 

long in gut, - b 
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“The decree specified the lend entere 


'. im the heading of the plaint by the field 


‘numbers given therein. f 
Aitet possession "had been transterred 

. inexecution, an objection was put in by the 
vendee who applied: for restoration of the 

_ excess over ‘401 bighas: No final order was 
passedon this application by the First Court. 
The decree-holders put in an application 
for amendment of their decree and’ they, 
were referred .by the First Court to the 
District Judge since his was the decree in 
.suit. They applied accordingly to the 
District’ Fudge and- he has amended the 
decree so as to include in it, all the land 


-` contained in the sele-deed. 


Against this order the vendee appealed 
to this Court andthe Division Bench before 
whom the appeal was laid decided that no 
appeal. was : competent and directed notice 
to issue on the revision side. 

‘+ Counsel for the vendee has commenced 
by claiming that he cam re-agitate the 
question of whether an appeal lies, and 
he has quoted.a number of rulings to the 
effect that an appeal can lie against an 
amended decree in the same way 9s against 
any other decree. : < 
. |All his rulings, however, make it clear 
that thete can be no appeal egainst 2n order 
amending a decree, and this is plain by 

i what Asa Singh's appeal was. The Court- 
.fee paid was not that chargeable on an 

‘appeal against the decree, but was Rs. 2 

: for- an` appeal against, an order. The 

. heading of thé appeal stated. it to 

,be' one under section 38 of the 


Punjab Courts. Act. The notes made by . 


Counsel on therecordin response to queries 
from the office show that he was appealing 
from the order. Up to thepresent no addi- 
. tional Court-fee has been paid or tendered 
and there is no appeal fróm the decree 
. before me, In any case, the appeal which 
was preferred must be taken to have been 
dismissed by the Division Bench. ` 
Taking .the application as a revision, 
the question is whether the District Judge 
had jjurisdiction to pass the order. It is 
contended that the amendment was. under 
section 152 of the Code of Civil Procedure 
and that this section. applies only to the 
_ correction of clerical. errors made by the 
- Court itself and has no coficern with mistakes 
, of the parties, . [In supóort, of this argument 
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a ruling of the Allahabad High Court, Ram 
Chander Sarup v. Mazhar Hussain (x) is 
quoted, the facts of which bear no’ resem-. 
blance to those of the present case, but there 
are several authorities to the contrary. | 

In Somasundaram Chettyar v. Rama 


, Krishna Kaair Velasami (2) Madres ‘High 


Court ‘held that the ‘Court had power to 
amend clerical errors which had crept 
into a decree by following similar 
errors in the | plaint, without causing 
the pleadings in which the errors first 
&ppeared to be amended. The error there 
dealt with was one of description of the 
boundaries of the property in suit, ' | 

INarayanasami v. Natesa (3)is a ruling 
on section 206 of the formér Code which is 
less wide in its terms than -the present sec- 
tion 152. The High Court refused to inter- 
fere on revision with the correction of an 
error in the decree which rendered it incap : 
able of execution. The error in fact had been 
made in the plaint but it wes held to be 
so palpable that to disallow its correction 
could be simply to put an obstacle in the 
way of plaintiffs executing his decree. 
One of the Judges of the Bench considered 
thet the proper remedy of the plaintiff 
was to apply for review for the correction 
of an obvious error in the judgment, but he 
held that the only error of jurisdiction 
by the Court below was to proceed under 
one section oi the Code instead of another 
and that it did not thereby assume e ĵuris- | 
diction which it did not possess. He con- 
sidered, therefore, that there should te no 
interference on revision. 

In Pherozsha Pestonjl v. Sun Mills, 
Ltd. (4) a judgment also delivered under the 
old Code, the plaintiff sued for specific : 
performance of a contract by payment of 
Rs. 4,475 and was given a decree “for spe- 
cific performence as prayed with costs." 
The correct sum was Rs. 4,775 and on a 
motion to rectify the decreeit wes ordered 
that the decree should be rectified. It was 
held that the objections to the proposed 
‘amendment were merely technical, thet it 
was of little consequence that the error 
arose from the plaintiff's own mistake in 


' his plaint and that a perusal of the contract 


1) srInd.Cas.55;1U.P.L.R.(A)69. ' Se 
2) 22 Ind. Cas. 7741 15 M. L. T. 102; (tora) 
M. W. N. 107." 3 
(3) 16M. 424; 5 Ind. Dec. (N. 8.) 1002. 
(4) 22 B.370; 11 Ind. Dec. (N. 54) 830. 
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which. had been referred to in the plaint 
showed that the prayer for the specific per- 
formence and the prayer for . payment 
of Rs. 4,475 wete inconsistent, : 

It was remarked that procedure is merely 
subservient to justice and that the inten- 
tion of the learned Judge who granted the 
decree was to direct specific performance 
of that particular contract. | 

In Mahaboob Begum Sahiba v. Lal Begum 
Sahiba (5),a very short judgment, it was 
laid down that a clerical error admittedly 
having been made in the plaint, a Court had 
power to rectify it in whatever subsequent 
record it was repeated by slip or 
inadvertence or mistake, ~~ 


In Sheo Balak Phathak v. Sukhdet (6): 


there was a suit for ossession of a two-anna 
share in certain land. In the final prayer 
for. relief the word “pie” was used for 
“anna ". Subsequently, in decreeing the 
claim, the Trial Court described the prop- 
` erty in suit in its judgment es e two-pie 
share and the same description was repeated 
in the decree. The Trial Court wes asked to 
emend the decree but refused or. the ground 
thet it was not et variance with the judg- 
ment ond thot the error sought to be 
amended was brought about by plaintiff 
himself. The High Court accepted a revi- 
sion application by the decree-holder, stated 
that section 152 clearly applied andthat the 
clerical errorin the plaint was due to an acci- 
dental slip, and ordered thet it should te 
amended throughout the record beginning 
with the plaint down to the decree. 


lIn Basanti v. Kunj Bihari Lal (7) in a 
decree for sale on a mortgage both the 
. moitgage-deed and the decree misdescribed 

the property as muafi, The Court below 
held thatit was prevented by reason of this 
misdescription from putting the property 
to sale in execution. The High Court 


allowed the decree to be amended remarking ` 


- that it was the duty of the Court to see that 
all errors were amended when there was 
sno question of doubt and that the misdes- 
cription hed not, decieved the opposite 
party in any way. 

The present case wes a suit for pre- 


emption and it is an elementary proposi| ` 


Feu, , 
4 {3 Y 62 Ind. Cas. 652; x4 Le W. 445. 
6) 23 Ind. Cas. 3445 12 A. L. J. 185. 
(7)' 44{Ind.[Cas.[998j'16 A. K. J. 262. 
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tion that would-be preemptor cannot 
claim pre-emption of a portion of the prop- 
erty sold but must sue to take over the 
whole bargain. ‘There can be no doubt” 
that both Courts considered that they were 
dealing with the whole sale and it*is im- 
possible to believe that the defendants were 
under any contrary impression. The dec) 
Tee as amended is now in accordance with 
the intention of the Court which passed 
it, and the rulings above quoted are ample - 
authority for holding that the amendment 
was competent under section 152 as an error 
arising in the decree from some accidental 
Slip or omission. ` 

Apart from section 152, the present 
Code contains section rs5r, the provisions 
of which did not appear in the former 
Code, and I venture to think that in eny 
imaginable case section 151 would enable 
a Court to alter a dectee when it does not 
correctly express what the Court actually 
decided or intended to decide. ‘Thus, it 
can reasonably be atgued that any rutings 
delivered before the enactment of the present 
Code, which may appear ‘to restrict the 
power of amendment are in point of fact 
out of date. : 

[Finally, in Ghasita v. Sultan (8) this 
Court declined to interfere on revision 
with a decree which, though based on an 
error of law, did substantial justice te- 
tweenthe parties, and on the finding that 
the plaintiffs were entitled to. pre-empt 
the sale, which is now secure from all 
attack, the decree as amended does such 
substantial justice, while the unemended 
decree did not. ; 

For these reasons I dismiss the petition 
woth costs. . 
v c. ». iue Petition dismissed. 

11 Ind, Cas, $ R. H 4 
wi à. 1911; 228 P. AE A P * TEM i 
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‘PESHAWAR JU DICIAL COMMISSIONER'S 
UO US 00U0RT. CC 
‘Fortine Carn ‘APPEAL No. 88-49 OF 1921, 
April 12; 1923. . 
oe ` Present: -—Mr. Pipon, J. C. 
esp  GULMIRAN fee OTHERS— 
3 - DEFENDANTS— APPELLANTS 
are: Versus 7 
' ABDUL; RAHIM KHAN, AND: OTHERS 
4 ' —PLAINTIFFS—-R ESPONDENTE. 


` Contract Act (IX of 1872), ss. 38, 45—Mort- 
one  co-mori- 


gagee, whether discharges morigage—Specification 


~ of shaves, effect of—Presumption. 


Courts in India have always recognised that 


.equity demands that the.redemption of mort- 


gages shall be facilitated. [p. 678, col..1] 


It has always been regarded as a matter of. 


public: policy that the restoration of land to its 
‘original owner and the release of land from the bur» 


“den of incumbrances areinthemselves desirable, 


and an insistence on the proposition that a mort- 
gagor is obliged to satisfy separately every one 
of-a number of co- nortgagees, may operate to 
"effdct a''clog on the equity of redemption. It 
'would in many cases have the effect of forcing 
a mort zagor into Court as his only means orenen 
ing re lemptio. [p. 687, ‘col, 1] 


e At the'same time the least fraud between the 
mortgagor and one, of several co-mortgagees 
with She intention of defeating the tights of the 
‘latter would deprive the mortgagor’ of his right 

“to obtain release by a single payment. This would 

ibe a question of fact in each case, and it must be 
‘accepted that a principle of equity which allows 
oye of- several co-imortgagees to give a valid dis- 
“charge muist be qualified throughout by the equally 
“equitable cotidition that there has been no attempt 


<to-defeat or préjudice the rights of other persons. 


RB, 687, ‘col, 1,] 
The mere. specification of -shares among the 


_mndtigagees themselves does riot necessarily affect 
the mortgagor.’ For the ‘mortgagor to be affected 
it must be shown not only that the shares of the 
mortgagees- have been. 
“essence: of thé contract between them and the 
mortgagor was that he should redeem according 
to those shares. "In the absence of a direct con- 
tract-to this effect, it must be“ assumed that the 
liability of the mortgagor is joint and not several 


as regards the whole body of co-mortgagees. | 


687, col. 2.] - 
Section 38 of the Contract Act applies to an offer 
which has been accepted as well as to an offer 
which has.been refused; but whether section 38 


of the Contract Act applies to payment to one 


of several joint mortgagees or not, the rule of 
equity applicable to India is 'that, in the abserice 
-of fraud or an intention to. defeat the rights of 
other mortgagees, payment to a single mortgagee, 
discharges the mortgagor. The mere specification 
of the shares held by the mortgagees in a Revenue 
Record is not sufficient in itself to warrant the 
‘assumption that the mortgagor is bound by the 
division of those shares, and it lies upon the mort- 
gagees t to-show that a definite contract subsisted 
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between the parties which recognised this division. 
[p. 687, col. 2; p. 688, col. 1.] - a 

.Barbey Maran v. Ramana Goundan, -20 M. 
461; 7 M. L. J. 269; 7 Ind. Dec. (N. S.) 327 and 
Mannava Annapurnamma v. Uppala Akkayyao, 
“rg Ind. Cas. 12; 36 M. 544; 13 M. L. T. 268;(1913) 
M. W.N. 328; 24M. L. J. 333 (F. B.), approved `of. 
-Mathra Das v. Nizam hin, 4x Ind. Cas. 921; 
68 P. R. 1917; 107 P. LR. 1917; 81 P. W. R. 
1917 (F. B.), dissented from. 

Jagat Tarini Dasi. v. Naba Gopal Chaki, 34 
C. 305; 5 C. L. J. 270, Sitaram v. Shridhar, 27 B. 
292; 5 Bom. L. R. or, Parbhu Ram Pandey-v. 
Jhalo Kuer, 42 Ind. Cas. 408; 2 P. L. J. 520; 
(1917) Pat. 258; 4P. L. W. 57 and Ram Chandra 
v. Goswami Rajjan Lal, 5 Ind. Cas. 129; 32 A. 


..164;7 A. L. J.- 99, considered: 


Further appeal from the judgment and 
decree passed by the Divisional Judge, 
Derajat, datud the rst August r921, whereby 
the judgment and decree passed by the 
District Judge, "Bannu, dated. the 14th 
Apuil 1921 pas Set aiid: 


Mr, Saaddudin Khan, K: S, for thé 
Appellants. 

Kazi Ahmad Khan for the  Respond- 
ents. . , 

JUDGMENT.—This suit relates to an 
atea of 143 kanals 17 marlas situated in the 
village of Adamzei in the Bannu District. 
It had been mortgaged in 1918 by Gul- * 


.miran and others to: the descendants of 


Dostai Khan for Rs. r192. On the 26th of. 
May ‘org a mutation was attested sLowing 
thejand as ‘redeemed from the mort- 
gagees. The mortgegecs, on the 8th 
“instituted the pre- 
sent suit for two alternative releifs, (1) 
a declaration that the mortgage was still 
subsisting ‘ard hed not been redeemed, 
aud (2) for “possession of the lard in suit 


in tle capacity of mortgagecs. The 
“Trial Court: found that the mort-. . 
‘gage-debt had been paid to - Kalu 
"Khan, -one of the  mortgegees, -and 


that. such’ payment was a valid discharge 


„of the mortgage-debt as against the other 
-mortgagees, and on these findings dismissed 


the suit. The Divisional Judge, on appeal, 
remanded the caseforfuttherinquiry on the 


fact of the alleged payment of the mortgage- 


debt to Kalu Khan. After a retutnto the 


-order of remand had been made, the Divi- 


sional Judge fourd (1) that the defendants 
had failed to prove that the woney had been 
paid to Kalu Khan, and (2) that even if the 


"money had been so paid, tbe payment to 


one Ah several jum mortgages did not con. 


“clearly sued for, 
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stitute a valid rédemption: of the mort- 
gage. On these findings he granted the plain- 
tiffsa decree for possession as mortgagees 
of the land in suit. The defendants-mort- 
gagors have lodged a further appeal in 
this Court. 

The first ground of appeal appears to 
be based on a misconseption. ‘The validity 


of the decree for possession is attacked on- 


the ground that the suit was ore for a 
declaration only. "This, Lowever, is rot 
correct. In the plaint the two alternative 
reliefs, declaration and possession, were 
ard there wasno legal 
bar against the passing ofle decree for 
possession. 7 

lhere are two questions to be dealt with 
on this appeal ; (1) the question of fact as 
to whether or not the money was paid 
by the mortgagors to Kelu Khen, ard (2) 
the question of law es to whether such 
payment, if proved, was a valid discharge 
of the mortgage-Cebt; 

I. As against the Revenue Recor‘ showing 
the mortgage to have been redeemed, it 
lies upon the plaintifis to show that no 
redemption took place. The proceedings 
taken on mutation are important in this 
case. On the 17th of January 1919 the 
paiwari. entered up a report showirg thet 
.one of the mertgegors Gulmiren reported 
that the morey had been paid over to tle 
mortgagees. 
Allehded Khan, one of the present plaintiffs, 
and also by a lombardsr, Seudcd Khan. 
‘Lhe mutation came up ior attestation before 
the Tahsildar on the 26th of Mey 1919. On 
that occasion Kazi-Khan, ore of the mort- 
gagees, wasslown to have eppecicd: ard 
denied that heand his brother: had received 
the mortgege-money. Tke order of the 
Tahsildar continues tlet the proprietor 


-Gulmiran had, nevertheless, pe'd the moncy 


t, Kalu Khan, ‘tis a quest. on in dispute 


between thc parties. 


ing a fact which he had csceitairec from 


‘other sources, or whether he wes recordirg 


the statement medo to, him by Kazi 
Khan. However this mey be, he conclud- 
ing his cfder by > scyihg that the 
question as to tle effect ¿f this payment 
was oae.to be decidec Leiwcen tbe mort- 
‘gagecs themselves and that tbe land wes 
jetually redeemed. He accordingly accept- 
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‘ed mutation and entered, up redemption. 
- Now, it is clear that the signature of Allah- ` 
-dəd Khan upon the original report, carries 
very great weight. It is objected thet 
Allahdad Khan was not himself at the time 
onc of the mortgagees as his father Sai war 
Khan wes tlen alive. I am unable to sec, 
Lowever, that this in any way dctrects fi om 
the value of the inference to be drawn from 
his signature. It isnot a question of ore of 
the mort gagees. being estopped by his own 


„action, but a question of evi derce esto facts 


Whether or not Allehdad Khan wes timself 
one of the mortgagees at the time, he was 
vitally interested in tke transaction, He- 
would have succeeded to the rights of his 
father as mortgagee, and he actually hrs to 
succecded since that date. Further, he js 
‘a literate man, and the .entry is attested 
not by his thumb impression, but by his 
signature, He has, again, in his statement, 
while denying that he intended to verify 
the entry of redemption, edmittcd thet Jie 
read over that entry before he sigred it. 
As against this, his explarztion is, to my 
mind, most unconvincing. He alleges tct 
-another mutation was simultareously put 
before him in which a certain land wes re- 
deemed from one Zober, and that he signed 


the report with which this suit is concerrced- 


- oa the impression that it related to the other 


mottgage with which this suit is ‘not cori- 
cerned. It seems to meimpossible fo accept 
this explanation. As he had himself rezd 
over the report, I fail to understat.d tow 
he could have been duped-in such an ob- 
vious manner as ‘has-been alleged. 
The report was 'also verified by a 
.Lambarda:, Seuded | Khan, who has, 
as a witness,  attest:d his verifica- 
tion. „Heis no doubt hostile to the plaiz- 
‘tiffs, butitis perfectly clear that both he ard 
Allahdad Khan actually verified that report. 
The explanation row put forward by tlie 
plaintiffinvolved the assumption that there 
was av elaborate plot concocted to enter 
up a false mutation of redemption. Tle 
Livisional Juage appears to think that. this 
is what actually occurred. I cannot, however, ` 
agree with this view. ‘There appearstome ` 
-everything -to show: that the report was a 


-genuine one, and that it was verified Ly 


Allahdad Khar, one of the present plaintifs, 
with. fell knowledge, of .its. import. . 
We next comes to tle proceedings ‘before 
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the Tahsildar on the 26th of May 1919. I 
lave mentioned above tl at the interpreta- 


tion of the woraing of that order isin dis-. 


pute. lcan myself only read it-as implying 
that it was Kazi KLar who stated -to. the 
Tahsildar thot G 11miran had paid the money 
to Kalu Klen; Kazi Khen was clearly 
* present at the time, as shown by the order 
itself. The wording of the order im; lies, 
to my mind, beyond a stedow of doubt 
that the Tahsilder. was recording a fact 


wlich Kazi Khan had stated to Lim. 


Here, again, I am unable to accept the 
very .far fetched explanation tlat 
there ‘was again an eloborate plot 
cococted to which the attesting officer 
allowed himself to become a party either 
by ‘collusion or by carelessness. ‘There 
appears to me to have been a distinct and 
a public admission that the money had teen 
paid over to Kalu Khar. This view is, 
again, corroboreted by the fact that the 
mortgagees, inspite of the entry against 
them, never appealed against the mutation 
either to tlie Collector or to tre Revenue 
Comrrissioner, In view of tle large sum: 
of. money involved and of the great 
prejudice to their rights by the existence 
of the mutation whick they allege now to 
- have ‘been fraudulent and unwarranted, 
itis ‘inconceivable that they shoula Live 
omitted to press their rights on. appeal with 

a view to getting that mutation annulled. 
„There is, indeed, only one explanation, 
to my mind, of their conduct, and thet is 
that they believed, at the time that as 
«Kala Khan had actnally received the money, 
they bad ro cose fo resist redemption as 

_ against the mortgagors, and that they then 
"considered that the. disprte was one to be 
` settled əs against Kalu Khan himself. They 
- did not even come into Court with a svit 
until nearly ‘two years after the date of 
the' mutation, and the obvious inference is 
thatthey hàve done so now because they 
-have been since advised that payment to ore 
of several mortgagees’ does not constitute 
ə. valid redemption. There is, again, the 


E intportant fact that possession of the land 


in suit appears to have changed hands since 
the mutation. Itis admitted that tte mort- 
gagois, and not the mortgagees, are now 
- paying the revenue., 


plaintiffs. One is, that the payment of re- 
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` this fact have been put forward by the . 
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venue by the mortgagors arises out of an 


agreement made ‘by Gulmiran in 1918 
and recorded in mutation under 
which, on , redemption of one-sixth 


of the land, he contracted to pay the 
revenue in futute. I Have examined 
that mutation and I am. unable to see 


that it in any way bears the constriction | 


alleged. It does not show that Gulmiran 
undertook -the payment of.revenue at, all; 
on the contrary, it lays down , .that the 
revenue will be paid by the mortgagecs who 
are to pay Guimiran one-sixth of the. grain 
produced by the land.. Ibe explanation 


seems to me far fetched and unsound., 


‘Lhe alternative explanation put forward is 
that, once tte mutation of redemption had 
been attested, the Village Reventte Officers 
wore obliged to recover the revenue from 
the persons shown to be in possession, and 
covld no longer demand it from the mort- 
gagees. But we find that, apart from 
the attested mutation, the mortgagors 
are now shown in possession in the 
khasra girdwari and this is extremely 
strong evidence to show that their 
possession was actual anc not merely 
nominal. The explanation, again, is not 
consistent with the first oné which I have 
dealt with. I hold that possession was 


actually transferred and that tlis is an 


additional and cogent reason for lolding 
that redemption actually took place. On 


“the question of fact I must disagree with 


the finding of tle Divisional Court, and 


.Ihold that the morgagee debt of Rs. 1192 


has been paid by the mortgagors to Kalu 
Khan, one of the mortgagees. 

(2) The question of law tc be decided is 
whether this payment to one mortgagee 
only is binding upon thz other mortgagees 
and has the effect of redeeming tfe mort- 
gage. The question is one of considerable 
importance and by no means free from 
aiffculty. Tte Trial Court, in Folding that 
the paymeni constituted a valid discharge 
of the mortgage, followed tle well-known 
Madras ruling in the case of Barber Maran 
v. Ramanna Goundan (x) passed in 1897 
and published as. Barber Maran v. 
Ramana Coundan (1) The Divisional 


(1 20 M. 46157 M. 
(Nw. 8) 327. 


L. J. 269: 7 Ind. Dec. . 
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Judge has pointed out that this ruling 
bas not been followed by ot er Couzts and 
has quoted Mathra Das v. Nizam Din (2) 
as confirming the view that payment to one 
of several joint mottgagees does not dis- 
charge the.debt. The views which lave 
been taken from time to time by different 
Hign Courts of India upon this subject are 
interesting and, to a large extent, con- 
flicting. The conclusion ariived at by the 
High Court of Madres inthe ruling qvoted 
above was based principally upon the inter- 
- pretation of section 38.0f the Contract 
Act. Tletenor of that sectionisthat when 
a promisor has made an ofter of performance 
to one of several joint promusees, 
an offer has the same legal consequences <s 
an offer to all of them. The view taken 
in that case was that an offer whicl has been 
accepted cannot be distinguished, so fat 
' as regards its legal consequences, trom an 
.Offer which has been refused. Section 38 
distinctly refers in its first paragraph to an 
Offer which has not been accepted. The 
concluding words of this section, however, 
' do not qualify the word “offer” by any 
' condition of non-acceptance and run as 
follows :—'' An offer to ‘one of several joizit 
promisees has the same legal consequences 
as an offer to all of them. " That view is 
. prima facie a perfectly logical one, It may 

. Þe said thatif.a mere offer discharges from 
_liability,an ‘accepted offer a foriiori operates 
in. the same manner, The same question 
came again before a Full Bench of the Madres 
High Court in the case published as Manna- 
va Annapurnamma v. Uppala Akkayya (3) 
where the majority of the Judges composing 
the Full Bench upheld the decision of Barber 

Maran v. Ramana Goundan (1). The Chief 
Justice, SirArnold White,however, dissented, 
It is noticeable that, in his judgment, 
he admitted that tle last paragraph of sec- 
tion .38: of the Contract Act was general 
. and was not restricted to an offer which had 
not been accepted. - 
as the Punjab Chief Court in tie later 
tulings which upheld the conclusions then 
atrived'at by Sir Arnold Wlite have based 
there findings primarily upon the argument 


(2) | 41 Ind. Cas 921; 68 P. R. 19173 107 P. 
In Re £917} 81 P.W. Re 1917, (F. B). 

(3) 19 Iud, Cas, 12; 36 M. 5443 

(193) M. W. N. an 24 M. dy J. 335 (E. 55. 
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that section 38 ouou can ‘only refer. 
to an offer which has nct been accepted, 
and that it has no application to a pay- 
ment ectually made. ‘he position with 


-regard to section 28 . of tLe Contract Act 


is well-expressed inthe judgment of Sankaran 
Nair, J., who was one of the. majority com- 
posing the Full Bench in. the Madras ruling 
now under consiaeration. He said that: 
“It is oifficult to impute an intention 
to the Legilsture thattle pi omisor wes en- 
titled to make the offe1 thougk: the promisee 
was not entitled to accept it. It seems clear 
that if tLe. promisor was entitled to offer 
paynent to one of tke promisees, which 
the latter Wasentitledto accept,the promisor 
cannot be held to be liable to pay over again 
to the other promisees what he has al- 
ready paid. The payment, therefore, must 
‘be treated as a complete discharge. 
A somewhat similar question came before 
the Calcutta High Court in Jagat Tarini 
:Dasi v. Naba Gopal Chaki (4) a ruling of 
1907. That ruling however,is by no, means 
coach sive, as i£ dealt primarily with the 
question as to, whether the heirs of 
a deceased promisee were themselves | 
joint promisees  witlin tle meaning 
of section 38 of the Contrat Act. The 
view taken -was that heirs constituted: 
oue corporate heir and were connected. 
together with unity of interest ana unity: 
of title. The Bombay High Court in a ruling 
of 1903, published as Sitaram v. Shridhar 
(5), doubted the correctuess of Barber Maran 
v. Ramana Gotndan (x). The learned © 
Judges, however, stated that it was not 
necessary for them to-express any opinion 
on the correctness of that decision as 
they were dealing wita the quéstion of tke 
tights of heirs., They held. that heirs 
were not j oint., 'promisees, ana that 
one heir could not enforce a mortgage 
without the concurrence of the rest 
so as to give e valid discharge to the mort- 
gagor. I think that this ruling can only 
be regarded as leaving undisturbed the 
general principle enuciatedin Barber Maran 
v. Ramana Goundan (1) while holding 
that that..principle is ‘inapplicable. to 
heirs. -Tne Punjab Chief Court, however, 
‘has been more definite in its complete di- 
vergence from thé, views Leld by the Madras f 

C. 3055 € L. J. 270. P 

[A k Toe Bom. in Ko 91, 


. Das-v. Nizam Din (2). 


:jng the 


frankly * “hat he” 


‘fle question we have to décide. 
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- High Court. The chief authority in this 


respect quoted from the Punjab is Mathra 
The learned ‘Judges 
adduced two reasons ‘for differing from the 
Madras view. One was that section 38 of 
the Contract Act could not apply: because 


| it referred to an-offer refused only, and not 


to am ofer accepted, end the second was 
the view thát the case was governed by sec- 
tioa 45 of ‘the Contract Act. Now, with 
all dué réspect. to tlie Jeained Judges, 
lthink that the view that suction 38 can 
only aptly where the offer is not accepted, 

is one which involves a severe strain upon 
thelanguage ofthe Code and also au il- 
logical chain of reasoning. ‘Further, I lave 
already remarked that the learned Chief 
Justice of the Madras High Court; in dis- 
senting from the view that payment to ore 
of severel- joint promisees constituted a 
valid discharge for all; himself admitted 
that the concluding paragraph of section 


38 was‘of general application and must 


refer to’an-offer acccepted as well-as to 
ån offer refused. Again, the learned Counsel 
for the respondents before me, while attack- 
‘principle ', enunciated by -the 
Madras- High , Court and: supporting 
fhe-conclusion arrived- at'by the Punjab 
Chief Court, has also adm tted- very 
“cannot agree - with 
the view: taken “by the latter `- regarding 


‘section’ 38. He argues ‘that we -must:ex- 


‘elude ‘section’ 38 from "consideration -al- 


- :together; and'rely upon: the principles of 
` equity, a point with which I shall deal later; 
As regards the application of section “45° of 


thé Contract Act, Sir Arnold White similarly 
excluded that section’ from the grounds on 
which he based: his view. He says in.lis 
judgment: “section: 45. which deals with 
the p rolutios of rights wbere 2 person has 


“made a promise to two or more persons 


jointly, throws very little, if any, light on 


tion prescribes the way in which the rights 
dre: to devolve. . bnt -says nothing as 


to how these ‘rights are, affected by a trane, 


saction: between the promisor and cne of 
tte promisees." , lt appears to me that 


this is the “only. tenable: view, ano that. 


section 45 does not assist-us at all in arriv- 
ing at a decision on the qtestion as to. 


whether payment “to: one,of several pro- ` 


misges has the same. ae as, payment 


'equ'ty. 
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to all, lt would séem, therečore, that the 
conclusion arrived. at in Mahra Das v. Ni- 
zam Din (2) rests apon very slender foun 

dation, The view taken by the Patna High 
Court is of a particalar interest in the pre- 

sent case, as Counsel òn both sides would 
seem tc admit that the view taken by 
th: learned Judges of that Court is really 
the soundest, inasmuch ' as it ‘refers 
the question et issve solely to tle test of 
I have been referred by Counsel 
for tle appellerts to the rulicg ^" of 1917 
published as Parbhw Ram Pandey v. Jhalo 
Kuer (6). If we are to exclude altogether, 

as a basis for determination, the provisions 


“of sections 38 and section 45 of the Contract 


Act, it is argued by the learned Counsel 
for the respondents that the rule of equity 
applicable in England is thet one of joint 
creditors cannot give a valid discharge. 
The learned Counsel argues that there.has, 
on this point, been a conflict between ` 
Common Law and Equity in England, 
the Common Law principle. being that 
there is a valid release by 'a single 
creditor unless fraud is proved, and the 
‘equity principle being that tenants-in-com- 
mon cen claim in equity that one of them 
cennot, destroy the right of others by re- 
leasing a debtor to a tenaricy-in-common. 
Jt is contended, and ‘no. doubt rightly, 
that co- mortgagees constitute not a joint 
tenancy, but a _tenancy-in-commion. If, 
however, we are to decide the present 
question on the principles of equity, I am" 
much inclined to doubt “if the principle - 
enunciated as. the equitable principle 
accepted “in England necéssarily applies in 
India, and necessarily applies to the case 
of a mortgage of agricultural land such ‘as 
that with which we are now dealing. In 
thie first place, it is stated categorically in the 
judgment published as Parbhu Ram Pandey 
v. J halo, Kuer (6), "the law is that one joint 


„creditor in equity can give a valid receipt 


to a-debtor in full discharge of the claims 

of himself and of the other joint creditors.'' 

It was, therefore, conceded by that "High 
Court that the equitable principle applica- 
ble in India was not that which has been 

put forward by the ius Sue for Ws 


(6) .42 Ind. Cas. 408; a P: x J. 520; Gor) 
Pat. 258; 43P. L W. 37. 


et Ne a, 


* themselves 
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respondents. Further, there cannot-be the 
least doubt that Courts in India have always 
recognised that equity demands that the 
redemption of mortgages: shall be facili- 
tated. An illustration of this principle may 
be found in the doctrine that contracts 
arrived at between parties to a mortgage 
which constitute an inequitable clog upon 
redemption, may beset aside by Courts. It 
has always been regarded as a matter of 
public policy that the restoration of land 
to its original owner and the release of land 
from the burden of incumbrances are in 
desirable. It is tolerably 
clear that an insistence upon the proposition 
that a mortgagor is obliged to satisfy sepa- 
rately every one of a number of a co-mort- 
gagees, may operate to effect a clog om the 
- equity of redemption. It would certainly 
allow the mortgagees in many cases to force 
a mortgagor into Court as his only method 
of ensuring redemption. '"Thereis no doubt, 
at the same time, that the least fraud be- 
tween the mortgagor and one of the several 
co-mortgagees with the intention of de- 
feating the rights of the latter at once 
deprives the mortgagor of his right to obtain 
telease by a single payment, This would 
be a question of fact in each particular case, 
and it must be accepted that a principle of 
equity which allows one of several mort- 
gagees to give a valid discharge must be 
-qualifed throughout by the equally 
equitable condition that there has been no 
attempt to defeat or prejudice the rights 
of other persons. 

I have also to consider, however, another 
position taken up by the respondents,- and 
tiat is that there can in no case be a valid 
discharge. by payment to one of several 
nrtgagees when the seperate shares of such 
nijrtgagees have been specified: This argu- 
mont is based upon the principle laid down 
by the Allahabad High Courtin Ram Chandra 
v. Goswami Rajjan Lal (7). In the present 
c:se there is no deed of mortgage, but the 
coatract is embodied in the mutation attested 
by the Revenue Authorities, That mutation 
gives specific shares of each mortgagee. 
Now, it appears to me that the principle 
eiuiciited by the Allahabad High Court 


had been expressed in considerably too wide. 


terms, I am unable to see that the mere 


(7) 5 Ind, Cas, 129; 32 A, 164; 7 A, L. J.99. 
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eeu of shares «mong the. moit- 
gegees necessarily affects ‘the mortgagor 
at all. For the mortgegor to Le «flected 
it must Le shown -uot only thet the 
Shares of the mortgegees have Leen speci- 
fied, but that the essence of the contact 
between them and the mortgegor was thet 

he should redeem eccorcing to those .she1és 


‘It is inCeed a little difficult to distinguish 


th position of co-mortgegees on specified 
shares from a contract made jn severely 
with a number of moitgegees. Now, 
if there was a mortgage-deed which Ccefi- 
nitely showed that tle mortgegor hed 
entered into a contract Tecognis ing tke 
Specification of the mortgegees’ shaie- guu 
implying amy separate liakility to exch, 

there would be much force in the resp o1.Cents’ 

contention that -payment im the ficoert 
ease to one of them would rot coisti- 
tute à.valid discharge as &geinstell;. When 

however, we are dealing. with a mortgage 
the terms of which have been embodied only 
in the mutation proceedings, thereis rothing 
whatever to show that the, mortgegor him- 
self wes any party to the method ,Ly v.hich 
the mortgagees allotted their respective 
rights inter se. ‘Ihere is no doubt that this 
question would be regarded by the Revenue 
Authorities as one which concerned the mort- 


.gagees elone, and that they would te allowed 


to specify such shares without any Tefer- 
ence to the mortgagor’s. acceptance of each, 
and that all that would be necessary for 
the admission of the mortgageto the Revenue 
Record would be the acknowledgment of 
the mortgagor of his liability for the total 
amount. In fact, I would go so far es to 
say that, in the absence.of a direct contract 
to the contrary, it must be assumed that 
the liability af the mortgagor is joint 
and not several as regards the, whole, Lody 
of co- mortgagees. I am, ibérefore, cable 
in the present case to accept the con- 
tentioa that, if we once accept the general 
principle that payment to one mortgagee 
constitutes a valid discharge of the debt, 
that principle is affected merely because 
the shares of the mortgagees in the debt 
are specified in the Revenue Record.. 

It is now possible'to sum up the: conclu- 
sions. arrived’ at. I hold that section 38 
of the Contract Act applies to an offer which 
has'been acceptéd as well asto an: offer 
which has been refüged; fuither, that, whe. 
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-ther section 38 of the Contract Act applies 

. -to payment to one of several joint mort- 
gagees or not, the'rule of equity applicable ' 

. in India is that, in the absence of fraud or 

- an intention to defeat the rights of other 


» Appeal against the judgment aud decree 
Gf the District Judge, Gonda, dated the 
8th August 1922, upholding the judgment 
and decree of the Assistant Collector, First 
' Class, Gonda, dated the 11th July 1921. 


. mortgagees, payment to a single mortgagee 
discharges the mortgagor. 1 hold, further 
that the mere specification of shares held 

. by the mortgagees in a Revenue Record is 
not sufficient in itself to warrant the assump- 
tion that the mortgagor is bound by the 
. division of those shares, and that it lies 
upon mortgagees to show that a definite 
contract subsisted between the parties 
which recognised such division. I must, 
therefore, disagree with the findings arrived 
at by the Divisional Court on both the points 
for determination in this case. I hold that 

. the mortgage-debt was duly paid to one 
of the mortgagees Kalu Khan and that the 
effect of the payment was to redeem the 

. mortgage from all. I,therefore, accept 
this appeal and, restoring the order of the 
the Fiist Court, dismiss the suit with 
costs. ‘The plaintiffs ee the defend- 

' costs on this appeal, | ` . 

l us j < i Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
RENT APPEAL No, 8 OF 1922. 
December 22, 1922. 
Preseni:—Mx. Daniels A. J.C. ' 
Mussammat SOHBAT  KUAR, AND 
ANOTHER —DEFENDANTS—APPELLANTS 
versus 
Musammat RAJ DEVI-—PLAINTIFF 
: — RESPONDENT be 
#( XXII of 1886), s. 108 (15)— 
ae ae of Oa ind pe peer ane 
other for profits, whether maintainable. 
«A suit, for profits under section 108 (r5) of the 
Oudh Rent Act, brought by one member of ajoint 
"Hindu family against another is maintainable, 
"if the plaintiff is a recorded co-sharer, recorded 
in respect of a specific share, 


Mi. Moti Lal Saksena, for the Appellant. 


‘JUDGMENT.—-This is an appeal in a 
suit for profits under section 108 (x5) 
of the Oudh Rent Act. The only substan- 
tial plea is that the parties were members 
of a joint family and, therefore, no suit for 
profits lies. This fact I am asked to de- 
cide purely on the basis of the presumption 
under the Hindu Law, in spite of the fact 
that the defendant's witnesses said nothing 
about it, but, on the contrary, gave evid- 
ence to show that the plaintiff had received 
a part of her profits. Even, however, 
if the fact were established I am of opinion 
that this is not a gocd answer to the suit. 
My attention is drawn to an old ruling of 
the Allahabad High Court that a suit for 
profits unde: section 93 of the Rent Act 
of 188r did not lie by one member of a 
joint Hindu family against another Chandi 
Prasad v. Jwala Prasad (x). Whatever 
may have been the case under the N.-W. P. 
Rent Act I am of opinion that the same 
tule does not apply to the Oudh Rent Act. 


. Section, 108 is only concerned with the ques- 


tion whether the parties are recorded co- 
sharers, If the plaintif is a recorded co- 
Sharer, recorded in respect ofa specific 
share as is the case here, she is entitled 
to maintain a suit foi profits. I accord- 
ingly dismiss the appeal under O. XLI, 
r. II. 
W. C. A. m | 
Appeal dismissed: 


(1) A. W.N. (1899) 206. 
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LAHORE HIGH COURT. 
CRIMINAL REVISION No, 1011 OF 1922. 
January 23, 1923. 

Present -—Mr. Justice Zafar Ali. 
EMPEROR-—PETITIONER 
vers us 
INAYA'T—ACCUSED—RESPONDENT, 

Press and Registration of Books Act (XXV 
of 1867), ss. 4, 14-~False statement in making 
declaration, what constitutes. 

A false statement in a declaration which is 
not made and subscribed before a Magistrate 
as provided by section 4 of the Press and Registra- 
tion of Books Act, cannot be said to have been 
made “in making a delcaration” within the mean- 
ing of section 14 of the Act. [p. 690, cols, 1 & 2.] 

The mere presentation of a declaration to a 
Magistrate is not equivalent to making it before 
him within tte meaning of section 4 of the Act. 
Therefore, it is'no offence to merely present a 
false written statement or declaration to a Magis- 
trate. [p. 690, col. 2.] 


Case reported by the District Magistrate, 
Lahore, with his No. 2150, dated the r8th 
May 1922. 


FACTS.—The accused in this case filed 
a set of three declarations under section 4 
of the Indian Press Act, No. XXV of 1867. 

In these declarations, marked Exhibits 
P B,C and D on the file, he stated that 
he had a Press for printing at Lahore called 
“the Naqqash Press. 

On an enquiry it was found that 
the statements in the declarations as to 
accused's having any such Press as, the 
Naqqash Press were false. | 

A complaint against him was lodged 
in the Court of the Additional ‘District 
Magistrate, who, after a comprehensive 
trial under section 14 of the Act, found 
the accused guilty of making a false state- 
. ment in the declarations, convicted and 
sentenced him to imprisonment till the 
rising of the Court and to fine of Rs. 100 


only. 

GROUN DS.—r:. The punishment awarded 
is manifestly inadequate and meagre, it is 
only nominal and does not meet the ‘ends 
of justice. 

'2. The accused actually committed a 


triple offence under section 4 read with. 


section 14 of the Press Act by making 
palpably false statements in the declarations 
which he never believed to be true. 


3. The punishment provided and contem-. 


plated by the Legislature for a single offence 
44 ; 
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ofthekindisup to Rs. 5,000 fine coupled 
with imprisonment up to two years. 

4. The action of the accused in thus 
making false declaration was deliberate 
and was intended to save him fsom the 
operation of the penal provisions of the 
Press Act. The security of. Rs. 2,000 of 
the Press with which he was connected 
and which printed the Siasat newspaper 
had recently been forfeited by Govern- 
ment, The Press Act provided for the 
enhancement of that security upto Rs. 10,000, 
To avoid having to deposit enhanced securi- 
ty and the chance of that enhanced security 
being forfeited together with the machines 
of the old Press on the occasion of a 
possible further order of confiscation by 
the Local Government, the accused with 
full deliberation filed a false declaration 
which, if duly accepted, would allow the 
District .Magistrate to demand only’ 
Rs. 2,000 security. The fact that the Press 
Act has since been repealed cannot be 


: taken into consideration. 


The inadequacy and impropriety of the 
sentence being noticed on my examination 
of the record of the case under section 435 
of the Criminal Procedure Code, it is for- 
warded under section 438, Criminal Proce- 
dure Code, for the orders of the High Court 
with a recommendation for the enhance- 


-ment of the sentence such as their Lord- 


ships may think fit in the interests of justice... 
“ Kanwar Dalip Singh, for the Petitioner. 
Mr. Ghulam Mohi-ud-Din, for the Re- 
spondent. E 
ORDER.—Syed Inayat was convicted 
under section 14 of the Press Act (XXV 
of 1867, as modified up to the ist of July 
1890) of making a false statement; and 
sentenced to simple imptisonment till rising 
of the Court, and Rs. roo fine which wes 
paid. The District Magistrate has made 
a reference to this Court under section 
438, Criminal Procedure Code, for en- 
hancement of sentence, while the convict 
applies for revision on the ground that no 
offence under section 14 read with section 4 
was proved to have been committed by 


~ It is admitted that though the accused 
filed & written declaration in triplicate 
with a letter in the Court of the. District 
Magistrate he did not make nor sub- 


scribe it before him. It is contended;  ' 
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therefore, that even if it be conceded that 
his statement in the said declaration that 
' he had a printing press was not true, he 
could not be said to have made this false 
statement in making a declaration; be- 
cause he néver made the déclaration before 
a Magistrate. The Maegistiáte who tried 


the accused got over this objection in the. 


following wey:— : 

|‘ It is now to be seen whether the accused 
by putting in 2 decleration form in which 
he stated 'I have a priniting press for 
printing entitled the Neqqas' Press situate 
in Lahote’ while he had nó such press 
in his :possession, did commit an offence 

` under section I4 of Act KKV of 1867. 
‘The section reads as follows :—'' Any person 
who shall, in making any declaration tinder 
the authofity.of this Act, make e statement 
which is false; and which he either knows 
of believes to be false, or does not believe 
to be true, shall oñ conviction before a 
Magistrate, étc.,'etc;" The section does not 
contemplate thet the declaration should 
be complete before a prosecution is lodged, 
for it must be admitted thatthe décleretion, 

, Exhibits P. B., P. C., and P.D., were not 

- attested or cómpleted béfore the District 
Magistrate. It has a wider scope and any 
false or '"üntrué statement made in the 
course of making a déclaretion is mede 
punishable undet the section. ,The forms, 

. Exhibits P. B., P. C., and P. D., duly filled 
in and présented by the accused amounted 
to a writtén statêment? and the accused 
appeared before Mr. Keough, Additional 

"District Magistrate, on the 25th Janudry 
lest and gave partictlars of his new Press, 
whereüpon 2.securty of Rs. 2,000 wis 
recommended (vide Exhibit P. H). Hence I 
am of opinion that the pitting in of a declara- 
tion form duly filled in amounts to making 
astatement while meking a declaration; 

under the Act.” ] 

[Now it is. obvious; thet this intérpretetion 
of section r4 óutskips its scope, end it is 
contended thet this argument is fallacious, 
and exception was taken to it in groun¢s 
Nos. 7 and.8 of the appeal présented to 
the learned Sessions Judge; but it appeats 
that the point was ‘not argued béfore Lim, 
as it'is not dealt, with in his judgment. 
‘The only question for determination is 
whether a false statement in 2 declatriicn 
which ‘is not. made and subscribed. before 
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a Magistrate as provided by section 4, 
can be seid to have been made ‘in making 
It is quite clear that it is 
no offence to merely preseńt a false written 
Statement ot declaretion to a Magistrate, 
and es admitted by the Magistrete to present 
a written declaration to a Magistrate is not 
equivalent to making it before him. As 
the petitioner mede no declerction before 
a Magistrate it cannot forsibly te said 
thet he miade a false statement in the course 
of taking a decleration tefore a Magistrate. 
Section 14 contemplates e false statement 
mede in ineking a  decleretion ‘which 
may consist of severel stetements es in the 
présent case. Therefore, if no declaration 
is made end sukscribed «et ell before a 
Mejüstráte, it cannot Le said that the 
accised made t félse stetement th making 
2 declaration before him. ‘I em, therefore, 
of opinion, that the accused petitioner 
committed no .offence under section 14 
of the said Act end could not be convicted. 
It may te remarked here thet there is 
nothing ‘on ‘the récórd to ‘show thet the 
petitioner mede 2 statement before the 
Additional Disttict Magisttéte or gave him 
any .particulets of His sew press. No 
parficulais of thé press are ‘given ih ‘the 
form Exhibit P. EL, which wes filled up 
by tke Additional District Mogistréte. 
jlkerefore, I &ccept the pétition end set 
aside the -conviction. The fine will te 
refunded. "This disposes of tbe reference 
also made by the learned District Magistrate. ` 
; Petition accepted; 
Z. E. , Conviction sét aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 162 or 1023. 
uv. April 13, 1023. t 

Present:—Mr. Justice Daniels. 

SITA RAM-anp ANOTHER—AFPLICANTS 
2 TÉFSWS . . 
EMPEROR—Opprosit& PARTY, 
“Criminal Procedure Code (Act V cf 1898), 
55. 439, 476—4M apistrate ordering procecuiton under 
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8, 476— Revision by District Magistrate Juris- 
dictton. 

Where an order to prosecute a person is passed 
by a Magistrate under section 476, Criminal Pro- 
cedure Code, the District Magistrate has no jutis- 
diction to interfere, it is only when sanction to 
prosecute has been granted under section 195, 
that the District Magistrare has such powers. 


‘Criminal revision against an order of 
‘the ‘District Magistrate, Etawah, dated 
the 31st January 1023. |, i 


Mr. N. C. Vaish, forthe Applicants. —— 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application for 
revision of an order pessed under section 
476 directing the prosecution of the accused 
under section 205 of the Indian Penel Code. 
The applicetion has been pressed on the 
facts only, but there is mo doutt on the 
Magistrete's order that a prima facie cese 
is made out against the applicants. It 
aprears that the complainant hed filed 
a list of witnesses end the cese had teen 
adjourned for their evidence. On tke ed- 
journed dete the two applicants, Sita Rem 
and Ram Lel, appeared es witnesses, end 
in their evidence gave their names 2s Redha 
Kishen end  Pershedi Lel, respectively, 
these being the two witnesses for whose 
evidence the cese hed been adjourned. 
The Trying Magistrate took action under 
section 476 of the Indien Penal Code. The 
case came before the District Magistrate 
who passed an order purporting to upkold 
the ‘Trying Magistrate’s order but to alter 
the charge from one under section 193 
of the Indian Penal Code . to one under 
section 20% of the Indien. Penal Code, 
on en application for revision presented 
by the accused. If the Trial Court had 
granted senction under section 195 of 
the Code of Criminal Procedure it would, 
no doubt, heve teen within the power of 
the District Magistrate, as the Court to which 
appee!s would ordinarily lie, to uphold 
or modify that sanction, but where an ‘order 
has been passed under section 476 the 
District Magistrate hes no power to elter 
it. The order of the District Megistrete 
was, therefore, uliva vires and T set it aside 
and restore the order passed ‘by the Canal 
Magistrate. It will, however, be open to the 
Court which tries the case to frame a charge 
under section 205 of thelndian Penal Code 
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if the evidence discloses an offence unde: 
that section, 
M, A. A. 


Order sel aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 633 OF 1922. 
November 9, 1922. 
Present;—Mr. Justice Scott-Smith end 
Mr. Justice Harrison. 
EMPEROR-—APPELLANT 
versus 
SARWAN SINGH AND OTHERE£—ÁCCUSED 

— RESPONDENS. 

Penal Code { Aci XL V of 1860), s. 216, offence 
under, when complete—'* Harbour, " meaning of. 

There is no time limit for the completion of at 
offence under section 216 of the Penal. Code, 
which is complete as soon as it is committed, 
and it is immaterial whether the evasion of 
apprehension of ihe offender lasts six hours or six 
years. [p. 692, col. 2; p. 693, col. x.) 

The word ''harbour'' in section 216 of the 
Penal Code includes ''the assisting of a person 
in any way to evade apprehension," and is not 
confined to'providing shelter, food and clothing, 
[p. 692, cols, 1 & 3.] 

‘Appeal from the order of the Sessions 
Judge, Ludhiana, dated the 18th Mey 1622, 
reversing thet of the Magistrate First Class, 
Ludhiana, dated the xoth Apiil 1922. 

The Government Pleader, for the Appel- 
lant. 

Mr. B. N. Kapur, for the Respondents. 

JUDGMENT.—Five men, Hardit Singh, 
Serwan Singh, Dewa Singh,  Pertep 
Singh and Santa Singh, were convicted ty 
a First Class Magistrate under section 216, 
Indian Penel- Code, of harbouring ore 
Sham Singh, an offender whose apprecr- 
sion hed been ordercd, by essisting bim to 
evade that apprehension, and also vecer 
section 353, Indian Penal Code, of using 
criminal force to deter public servants, neirc- 
ly, the Police Officers who were endeavorr- 
ing to arrest Sham Singh, from the discharre 
of their dut’es. They were also ordercd on 
teleese from Jail to exccute bonds under scc- 
tion 106, Criminal Procedure Code. 

They appealed to the Sessions Jucre of 
Ludhiana and their appeals were accepted 
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and from that order accepting the appeals 
thé Government Advocate has presented 


'. an appeal to this Court asking to have it set 


aside and the order of conviction re- 
stored. TN ; . 
Now, itis clearly established that on the 


.21st March 1922, between xo and x1 o'clock 


a party of Police went to the village Manoki' 


to arrest this man Sham Singh against 
whom a warrant had been issued under 
'section 17 (2) of the Criminal Law 
Amendment Act (XIV of 1908). When 
they arrived in the village it was discovered 
that he wasin the house of one Sucha Singh 
and they proceeded there the Sub-Inspector, 
Umar Bakhsh, staying outside the house 
with some of his men and sending in two 
Head Constables, Balwant Singh and Kirpal 
Singh. 'Phey found the five accused sur- 
rounding Sham Singh in an inner kothri 
. all being armed with lathis: Balwant Singh 
called out that he had come to arrest, Sham 
Singh and that he had a warrant, whereupon 
these five men replied that they would not 
allow the arrest to take place, and came 
out of the house guarding and surrounding 
Sham Singh, and in order to intimidate the 
Police they raised their lathts in a threaten- 
ing manner. When they came out of the 
street the Police made another unsuccess- 
ful effort to arrest Sham Singh, and a large 
body-guard then joined the accused, 
consisting of some 20 men who came 
from a Diwan which was in progress at the 
time, and these men, who were armed 
with kirpans and lathis, together with the 
otiginal five, escorted Sham Singh to the 
. Diwan. The. Deputy Commissioner, Mr, 
Hilton, was in the village at the time, and 
he called up Hardit Singh who appears 
to have been the ring-leader amongst the 
accused. Onthe Deputy Commissioner or- 
dering him to allow Sham Singh to be artest- 
ed he replied that they would not do so 
until the Diwan had been completed and that 
then, after 4 o’clock,the accused would be 
given up and as a matter of fact the accused 
was given up. y 
' On these facts it is perfectly clear that the 
accüsed have committed the offence describ- 
ed in section 216, Indian Penal Code, of 
harbouring : an ` offender, for the word 
“harbour” does not only mean to provide 
shelter, food and clothing but includes “‘the 
assisting of a person.in any way to evade 
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appehension;" and it cannot seriously Le 
contended that, on these facts , the accused 
did not commit this offence. We are 
of opinion, however, that what the 
accused did in guarding Sham Singh, in 
threatening the Police and in preventing 
his arrest was all one and the same 
transaction and cannot be split tip. 
This being so, and as the Government 
Advocate does not. press for a further 
conviction under section 353, it is unnecee- 
sary to consider whether this offence has 
ot has not been committed. We, therefore, 
accept the appeal in so far as to restore 
the order of the Trying Magistrate, which 
is absolütely correct, under section 216 and 
maintain the sentences passed under that 
section ofthree months' rigorous imprison- 
ment. ‘The remainder of his order which 
concerns section 354 and the giving of se- 
curity under section ro6 , Criminal Proce- 
dute Code, which does not apply after a con- 
viction under section 216 only, will not be 
catried out. : 

We think it right to point out tliat the 
judgment of the Sessions Judge is perverse 
and does not represent the facts correctly. 
The whole impression conveyed by this judg- . 
ment is that two high contracting parties, 
the Deputy Commissioner and spokesman 
of the accused, discussed the question of 
the handing ovet of Sham Singh ; that the 
Deputy Commissioner came to terms with 
this spokesman and agreed that the arrest 
should be delayed; that each high contract- 
ing party conceded a certain portion 
of its demands or, rather, to be accurate, 
that the Crown made a concession and agreed 
to delay the arrest until it suited the con- ` 
venience of the person against whom the 
warrant had been issued, to give himself up 
and until it suited his friends to agree to his 
doing so. In fact, the judgment states clearly 
in two-places that it was "agreed" that the 
atrest should be delayed. What actually 
happened was that the Deputy Commission- 
er called upon this ringleader to cease break 
ing the law and to use his influence to pre- 
vent his fri.nds doing the same, and, ou 
their defying him, thought it wiser not to 
try and enforce the order with the wholly 
inadequate Police force at his" command. 


“There can be “no sort of doubt that the 


accused assisted Sham Singh to evade £p- 
prehension, and it is nowhere laid down 
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that there is any time limit ior the duration 
of tius offence , whichis complete as soon as 
it is committed. It is, therefore, immaterial 
whether tne evasion lasts six hours of six 
years. We have allowed the fact that 
the accused peacefully gave up Sham Singh 
latet in the evening to affect the question 
of sentence, and this is the only etfect which 
it can possibly be allowed to have. 
W. C. A. Ap peal aosepied., 
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The learned Magistrate had before kini 
two ctoss-cases of riots, and he was ill-advised 
to mix them up aad to dispose of' their 
in a single judgment. ^ Nevertheless, “I 
come to the conclusion that the present” 
applicants had a fair trial and theirecon- 
viction ought to be sustained. It is hot 


necessary, in dealing with this reference, to . . 


go into the facts at all, It is sufficient to 
say that a lathi fight between two bodies 


of men took place, and two different versions _ 


of the facts were put forward. The Police 
challaneà the present applicants and others. 
This is one case. The present applicants 
filed a complaint. ‘his is the other. . The 
leaxned Magistrate proceeded to hear all 
the evidence produced . for the prosecution 


' and for the defence in both cases, and he 


a Wm. peus 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
CRIMINAL APPLICATION NO. 141 OF 1922. 
January 9, 1923. 
Present -—Mx. Simpson, A.J. C. - 


NAGESHAR PRASAD AND OTHÉRS— ` 


ACCUSED—APPLICANTS 
VerSUS 
EMPEROR— COMPLAINANT. 

Criminal Procedure Code ( Act V of 1898), 5. 342— 
failure to examine accused —Grave irregularity 
— Re-tríal. 

The failure by a Magistrate to examine an ac- 
cased person for the purpose of section 342 
0 e imi 
itregularity and might, in a suitable case, be in 
itself a sufficient ground for setting aside a convic- 
tion. -The fact that the accused was examined 
and cross-examined as a prosecution witness in a 
Cross-case would not relieve the Magistrate of the 
dutyimposed on him by the above section 
or lessen the gravity of the irregularity. Where, 
however, the irregularity is not such as to pre- 
vent the Magistrate from arriving at a correct 
view of the facts and the accused has said all he - 
hashad to say in the capacity of a prosecution wit- 


ness, and no unfair use has been made of any ad- - 


mission made by him as a witness, the High 
Court will not order a re-trial. [p. 694, cols. x & 2.] 
. Application against the order of the 
Sessions Judge, Fyzabad, dated the zxith 
November 1922, upholding the order of the 
Magistrate, First Class, Fyzabad, dated the 
X7th October 1922. 

Mr. Dindeshri Prasad,iot the Applicants. 

The Government Pleader and Mr. K. P. 
- Singh, fot the Crown. 


JUDGMENT.—This is an application in 
Tevision. It is not free from difficulty. 


then disposed of them both in a single judg- 
ment. : 

I do not think that the fact that 
he wrote only one. judgment is of 
much consequence. He acquitted them in 
one case and. that case is not be. 
fore me. He convicted them in the challan 
case, and the judgment contains a full dis- 
cussion of the evidence, and is, in every 
respect, a proper judgment giving reasons 
for the convictions, But the learned Ma- 
gistrate fell into two errors, such as are 
hardly avoidable when two cross-cases ate 
disposed of in the same judgment. The first 


Procedure Code is a grave is, that he has.used theevidence of Mohan, 


Chaukidar, who was examined as D.W. No. 2 
in -the complaint case, as if be had beer 
a prosecution witness in. the challan case. 
If Mohan had been an important witness 
this etrot would have vitiated the whole 
trial, I have referred to the record and 
have read the examination of this witness. 
He said nothing to the point, except; that 
he denied that he. himselt had taken a lease 
ot the grove which, according to thé pro- 
secution, was the.scene and object of the 


. riot. The reason this question was put 


was that Nageshwat, accused, one of the 
applicants, asserted that Mohan had done 
so. The only point in hisevidence,therefore, 
was to destroy the effect of this assertion 
of Nageshwar’s. But if Mohan’s evidence 
is cut out, Nageshwat’s statement, as an 
accused person, is still insufficient to prove 
such a fact, specially when all he seid was 


that “this Ganga Baqqal's grove was let, . 


so far as I know, to Mohan,Chaskiday, He 
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was. looking after it. 1 was not at auc- 
tioa.’ In the jiidgmeat it is seid that 
. Baldeo’s story is only corroborated, as far 
as th: letting of the grove is concerned, 
by Ð. W. No. 2. -Thisis awerror, Mohan 
mecely deaies that he himself took the grove; 
lia has nothing else to say àbout it. The 
ad nission. of this evidence, therefore, does. 
not vitiate the convictions... The Magistrate 
and the Judge would. have reached the same. 
corelusions, if they had disregarded: 
' Motan’s evidence. . It is of no real import- 
aace to the prosecution case. 
‘Tue next point is one of procedure.. "The 
leatsie 1. Magistrate was bound, under section 
312, to. question the accused generally on 
ina ‘case after the Witnesses for the prose- 
cation had been examined, for the purpose 
ot enabling them toexplain any circumstan- 
ces appearing in the evidence against them. 
All tué. present applicants had been ex- 
amined and cross-examined as prosecution 
witnesses in the cróss-cases, and the Magis- 
trate recorded their examination iu 
tof ma 
; "My sworn evidence ia. 
e xtrect. I have no more to say.’ 
It ison this pomt that Ifeelsome difficulty, 
‘fais procedure is inegulat. An accused 
person ought to be questioned only. in the 
way aad for the. purpose described in section 
When, he appedts in the cross-case 
4.8 a. prosecution witness he is questioned 
fot a dilerent purpose, namely, to establish 
"taz. guilt, of the. opposite patty, and he is 
' cross examiñed with full freedom of putting 
any. question whatever to: him. He is not 
frée to refuse to answer any question, which 
privilege he possesses as an accused person. 
I desire to state, as, strongly es. possible, 
thit the procedure followed by the learred 
.Migistrate was utterly wrong and that it 
` migat,in a suitable case, be in itself a sv fli- 
ci sat ground for setting "aside a conviction, 
Ta, tie present case no.harm had been done. 
‘se accused: has said all that he had to say 
ia tue capacity of a prosecution witness. 


cross-case is 


^. No necessary question: has. been pointed 


` o i£ tome which was not put tothe accused. 
No uadair use hag been made of any gd- 
mission made by the accused person &s a 
Needs 


guy grievance, 
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The: accused, themselves did rot: 
scm to. have considered, that they hed . 
In thé original gronnds of. 
appeal this point is hot taken at all, Even. 
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in the subsequent grounds of appeal it is 
not mentioned explicitly, and evidently 
it was not brought to the notice of the Jearn- 
ed: Sessions Judge. Of course. it is a-point 
of law and can be raised at ‘any tiine. But, 
o:x the whole, I do.not think I should Le 
justified in ordering a re-triel. ‘the case 
was tried at considerable length and with 
great care on the part of the Magistrate. 
This irregulerity wes not such zs to prevent 
him from arriving et acorrect view of the 
facts. He had befor: him, in the shape of 
depositions a very much fuller statement 
by each of the accused than a Magistrate 
usually possesses. ‘The appeal has been 
catefully considered and has been rejected 
by the learned Sessions Judge. Therefore, 
I dismiss the application in Tevision. But 
I must not be understood to say that the 
provisions of section 342 have been prop- 
erly complied within this casc, or thet the 
procedure followed is anything short of a 
grave irregulatity. 
w. C. A. í 
Application dismissed. 


ns 


.* ALLAHABAD HIGH. COURT. 

CRIMINAL REFERENCE No. 606 or 1922. 

November 30, 1922. 
Preséni;—Mr. Justice Stüart.. 
RAM CHANDA R— A PPLICANT 
. versus 
EMPEROR—RESPONDENT. 

Practice— Criminal appeal— Absence of appellant 
Procedure. 

When otice a criminal appeal has been admitted 
and.a date fixed for its. hearing, the Appellate 
Court is bound to peruse the record and to decide 
the appeal judicially. It- cannot dismiss it for 
default of appearance. 

Queen-Empress. v. Pohpi, 13 Ay 171; A. W. N. 
(1891) 48; 7 Ind, Dec. (N..S.).107 (F. B.), followed. 

Criminal reference made by the Sessions 
Judge, Aligarh. 

FACTS appear from. the following 


REFERRING ORDER.—‘This is am 


- application for revision of tbe order of 


Mavlvi ‘Muhammad ‘Habibullah. Khan, 
Magistrate of the First Class, dis- 
missing an appeal filed. by one Ram 
Chaudar against the judgment of the 
Bench of Honorary Magistrates of 
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Hathras. The order passed by the learned 
Deputy Mazistra:e is as follows :—‘ Bcth 
tie appellant and his Pleacer absent. File 
in default.’ ; 

- This order of dismissal of an appeal in 
default is apparently illegal, because there 
is no provision in the Code of Criminal 
Prozedure for the dismissal of an appeal 
en account of the non-appearance of the 
appellant or his Pleader. Having admitted 
the appeal and fixed a date for its hearing, 
the Appellate Court is bound to peruse 
therecotdand te devide the appent judicially; 
Quesn-Empress v. Pohpi (1). Under the 

circumstances, I am bound to report this 
case for the orders of the Hon’ble High Court 
with the recon:mendaticn that, the illegal 
order passed by thc learnea Deputy Magis- 
trate be set aside and that he be directed 
to dispose of the appeal according ta law. 
The Magistrate's explanation, if any, will 
accompany the record," i 

JUDGMENT.—I agree with the view 
taken by the learned Sessions. Judge, set 
aside the order dismissing the appeal and 
return the appeal to the learned: Deputy 
Magistrate who decided it, or his successor, 
with directions to dispose of the same 
according to law. EE 


pute: 
“INDIAN 


W. C, A. Order set aside. 
I) 13 A. 171; A, W. N. (1891) 48; 7 Ind. Dec, 


~ &) 107 (E. BJ). 


LAHORE HIGH COURT.. 

. CRIMINAL APPEAL No. 945 OF 1922. 
January 18, 1923. 
Present,:—Mr. Justice Scott-Smith and 
Mr. Justice Moti Sagar. 

ALLAH DIN-—-CONVICT—APPELLANT 
versus . n 
EMPEROR-—RESPONDENT. 

Penal Code (Act XL V of 1860), ss. 300, Excap- 
JF; 326—-Death: caused by single thrust of pen-hnife 
without- premeditation——Offence—Grave and sudden 
provocation. ; ia m 

1n connection with the marriage of accused with 
one Musa mat T; a certain ceremony was to beper- 
formed.on a certain date. On the.day so fixed, the 
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accused found one Musammat N taking Musammat 
-I away from her village, and when he remonstrated 
with her she told him that the ceremony would not 
take place on that day and abused him. The accused 
thereupon attacked the women with a. pen-knife 
and inflicted one injury on each in the abdomen, 
as the result of which Musammat N died, but 
Musammat I survived : ‘ « 

Held, (x) that the conduct of Musammat N 
amounted to the giving of grave and sudden pro- 
vocation within the meaning of Exception I to 
section 300 of the Penal Code; fp. 696, col. 1.) 

(2) that having regard to the facts that the 
accused acted without premeditation, used only 
& pen-knife and inflicted each woman. only one 
injury, there was a very strong presumption 
that he neither intended to cause death nor 
such bodily injury as he knew to be likely to 
cause death; [p. 696. col. H i 
_ (3) that, however, it must be presumed that the 
accused intended to cause grievous hurt to the 
women and was, therefore, guilty of an offence 
eae pre 326 of the Penal Code. (p. 696, 
col. 1. : 


Appeal from an order of the Sessions 
Judge, .Jhelum, dated the 5th October 
1922. 


JUDGMENT.— Allah Din has been con- 
victed by the Sessions Judge of Jhelum 
of the murder of Musammat Nek Bakht ' 
and of the attempted murder of Mu- 
sammat Imam Bibi and has been sentenced 
for the former: offence to transporation 
for life and for the latter to ten -years 
transportation, the sentences to run con- ’ 
currently. Appeals were presented, to 
this Court by Counsel who, however, has 
not attended to argue. We have perused - 
the record. . The facts are fully and 
clearly stated in the judgment of the learned 
Sessions Judge and need not be repeated. 

Inouropinion the questions which arise 
are the following :— 

I. Whether Allah Din, appellant, intended 
tocausethe death of MusammatNek Baklit 
or, as found by the Sessions J udge, intended 
tocatise such injury as he knew to be likely 
to cause death. a 

2. Whether he received such grave and 
sudden provocation as would reduce the 
offence from one of murder to one, of 
culpable homicide not amouuting to murder. 
` 3. Whether he attempted to murder 
Musammat Imam Bibi. >- : 

Having regard to the facis that Allah 
Din acted without’ premeditation, used 
only a pen-knife and gave each woman 
oaly one injury, we think there is a very 
strong presumption that he neither intended 
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| “the convictions 


be ‘maintained, 
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to cause death nor such bodily injury as ` 
he knew to be likely to cause death. Upon: - 


the second question the learned Sessions 
Judge admits that there was an altercation 
between the appellant and the women, that 
abuse was exchanged, and that provocation 
was certainly given, but holds that the 
provocation was not so grave and sudden 
as to bring the appellant within the first 
‘exception.in section 300, Indian Penal Code. 
Now Allah Din had been married to Mu- 
sammat Imam-Bibi- and it has been found 


-by the Court below that’ the ceremony’ of > 
“tabdil- parchat "was to have taken place ` 


‘on’ the day of the occurence in Chakwal. 
;The appellant found Musammat Nek 
‘Bakht taking the girl away from, Chakwal 
‘and when ' he remonstrated with her, she 
‘told hini that the girl would not be martied 
_to-him that day and abused him. Even 


if she did not say to him that if he wanted ` 
to marry anybody he could go and marry | 


his mother, we still think that, under ail 
the circumstances, the provocation given, to 
him was sufficiently grave and sudden 
to bring him within the first exception in 
section 300 of. the Indian Penal Code. 
These being our findings, it is clear that the 
conviction for. muider cannot be main- 


tained, norcanthe conviction for the at-- 


tempted murder of. Musammat Imam Bibi 
. At the same time, we 
have no difficulty in. holding that when 


» Allah Din . wounded the women in the ab- 


domen with a pen-knife he certainly intended 


to cause them grievous hurt, and we, there- ` 


fore, accept the appeals and, setting aside 
he « and sentences, convict 
him instead of two offences of voluntarily 
causing grievous hurt under section 326 
Indian Penal Code. Though he had un- 
doubtedly grave provocation, it was 


ac ; » 
.very serious offence for him to stab help- 
less women in the abdomen with a knife. 


' We conisder it necessary to impose a severe 


sentence, and we sentence him to seven 
years rigorous imprisonment including three 
months solitary confinement for each offence, 
and direct that the sentences shall run con- 
currently, a" ] 


bh k.& N.H. ' «Sentences. aitered, 
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- [p- 699, col. 2.] 


' summarily 


` 3oth March 1922. 


.0n behalf 
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- LAHORE HIGH COURT... 
CRIMINAL, MISCELLANEOUS APPLICATION 
No. 4x of 1922. 

"uu June 13, 1922. . 
Present;—M:. Justice Harrison and 
` . Mr. Justice Abdul Raoof. : 
In the matter of Mr. DOUGLAS DONALD. 

Lunacy . Act (IV of 1912), s. 14— Civil. Proce- ` 
dure Code (Act V of 1908), ss. 115, 151— Letters 
Patent (Lahore), cl. 12— Order by ` District Ma- 
gistrate under S. 14— Revision— Remedy. 

The lunacy Act deals specifically and under 
separate headings with the two branches of pro- 
ceedings, executive and judicial. [p. 699, col. 2.] 

An order passed by a District Magistrate under. 
Part II of the Lunacy Act is a purely executive 
order and cannot form the subject-matter of a 
revision application to the High Court, nor has the 


. High Court the power to interfere with such an 


order under clause r2 of the Letters Patent or in 
its powers of superintendence. 


Umes Chandra Gupta v. Emperor, x0 C. W. N. 
322; 3 Cr. L. J. 256, referred to. . . 

Any person considering himself aggrieved by an 
executive order passed by the District Magistrate 
under section 14, Part IL -of the Lunacy Act may 
apply under Part III of the Act for a regular inquisi- 
tion conducted by a judicial officer. . The result of 
such inquisition is conclusive and-overrides and 
overrules any order which may have been passed 

by the executive authority. [p. 699, 
vol i]. ` : 


Application to set aside the order of the 
.Distract Magistrate, Lahore, dated the 


ORDER OF REFERENCE. 

Abdul Raoof, J.—(May 18, 1922).— 
This is ‘an application. presented by 
Mr. W. B. O’Connor, Barristet-at-Law, 
of Mr. Douglas Donald, 
end Mr. William Henry Donald under the 
circumstances summarised below, invok. 
ing the powers of revision and supetintend- 
ence possessed by the High Court under 
the Civil and Criminal Law and under the 
Charter Act:— ‘ 

Mr. Douglas Donald is married to the 
daughter of one Mrs, Mercer, The husband 
and wife have been living separately for 
many years. Mz. Douglas Donald has, 
however, been making an allowance for 
his wife s maintenance thioguh Mr, Alexand- 
et Mercer of Lahore, which he is said 
to have stopped lately. He is under the 
impression that his wife is dead, and_that 


` this fact is being kept concealed from him 


‘by Mr. and Mrs. Mercer. On the 23rd of 


~ 


^ 
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DOUGLAS DONALD, Ën the matter of. i 


March 192., he wrote a threatening letter 
to Mr. Mercer, and this letter was sent 
by the latter to Major Ferrar, District 


. Magistrate of Lahore, with a covering 


letter, dated: the. 26th March 1922, com- 
plaining of the behaviour of Mr. Douglas 
Donald towards him and his wife, expressing 
apprehension of violence from lum end 
asking for protection. 'The matter was 
at once placed in the hands of Lieutenant- 
Colonel Gregson, Senior Superintendent of 
Police, Lahore, who,.afiter taking necessary 
Steps, the details of which need not be 
given, took action under section 13 of the 
Lunacy Act, IV of i912, end, believing 
Mr. Douglas Donald to be a dangerous 


person by reason of lunacy, produced him: 


before Major Feriar, the District Magistrate 
of Lahore. The District Magistrate on 
the 30th March 1922 proceeded to ‘deal 
with the matter under section 14 of the 
Lunacy Act, IV of 1912, He examined 
Mr. Douglas Donald and being of opinion 
that there were grounds for proceeding 
further, covsed him to be exemined by 
Major Cox, Superintendent of the Lunatic 
Asylum, Lahore. Being satisfied that Mr. 
-Douglas Donald was a dangerous lunatic 
and a proper person to be detained, he 
obteined a certificate from Major Cox, 
and was prepared to make an order for the 
admission fot Mr. Douglas Donald in the 
Lunatic Asylum, when Mr. William Henry 
‘Donald, the brother of the alleged lunatic, 
entered into a bond undertaking that the 
lunatic shall-be properly taken care of, 
and shall be prevented trom doing injury 
to himself or to others. The Magistrate, 
instead of making a reception order, made 
over Mr. Douglas Donald to the care of 
his brother. ‘Three medical certificates testi- 
fying to the lunacy of Mr. Douglas Donald 
have been placed on the record: (i) one 
dated the 30th March 1922, given by 
Major Cox, (2) another certificate by the 
same medical gentleman dated the -31st 
‘March 1922, and (3) a certificate dated 
the 31st March 1922, by Lieutenant-Colonel 
S. M. Davidson, Civil Surgeon, Lahore. 
Against the order of the District Magis- 
trate, dated the 36th March 1922, the present 
petition has,been presented. On the peti- 
tion being called on for hearing Mr.. Jai 
Lal, the learned Government , Advocate 
appearing on behalf of the Crown, raised a 
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preliminary objection - to the hearing ot 
the petition on the ground that the pro- 
ceeding taken by the learned District 
Magistrate was not a judicial proceeding, 
and that the order passed being oi a purely 
executive character an application tor its -- 
revision cannot be entertained by” the 
High Court. . Wk 

. The Act is dividedinto four parts. -Part I 
deals with “ Preliminary matters.” Pari ll 
deals with “ Reception, Care and Treai- 
ment of Lunatics.” Chapter II in this 
part deals with “ Reception of Lunatics,” 
and Chapter III provides for the “Care 
and Treatment.” Part III provides for 
** Judicial Inquisition as to lunacy.” Chap- . 
ter IV in this part lays down “ Rules 
for the conduct of proceedings in lunacy 
in Presidency towns." Under this Chapter 
is laid down the procedure relating to 
the “inquisition” and "'ruies for the 
exercise of judicial powers over person 
and estates of lunatics,” '" management and 


administration of such estates, etc., etc. '' 


Chapter V lays down the ''proceedings 
in lunacy outside Presidency towns." Pait 
IV deals with certain miscellaneous matters. 

Fromtheabovesummary of the provisions 
of the Act, it appears that the Legislature 
intended to make a clear distinction between 
the proceedings which are of a. judicial . 
character, and those of a purely executive 
nature, The order passed by.the District 
Magistiate in this case, therefore, prima 
facie, does not appear to be of a judicial 


‘character. It is, therefore, doubtful whe- 


ther the High Court can interfere with it 
in the exercise of its revisional powers. 
Mr. O'Connor has vehemently contended 
that where there is a wrong there ought 
io be a remedy for it, and that this Hugh 
Court, being the highest Court in this 
Province, must be possessed of some, author- 
ity to remedy the wrong done to his clients. 
He hasreliedon the provisions of section 151 
of the Civil Procedure Code and has contend- 
ed that under this section the High Court 
has full powers to entertain this petition 
Itis clear, however, that this 
section does not empower the High Court 
to deal with an order passed by a Magistrate. 

The learned Counsel has, in the alterna- 
tive, contended that the High Court can 
deal with this matter on its Original Side, . 


‘and can institute a judicial inquisition 


i3 


^ High Court of 
. shall have the like power and authority 
. with respect to the persons and estates 


- "matters. 
- High Court in the Presidency towns are 
: empowered to exercise original jurisdiction 

- “in matter -of lunacy (see Chapter IV of the 


DOUGLAS DONALD, In the matter of. f 
.as to the alleged lunacy of the petitioner, 


- Daàaglas Donald, under section 12 of the 


Letters Patent. 
as follows:— 
- “And we do further ordain that the 
Judicature at Lahore 


The said section provides 


of infants, idiots aud lunatics within the 
Porvinces of the Punjab and Delhi as that 
which was vested in the Chief Court of the 
Punjab immediately before the publication 
of these presents." - | 

(The learned. Counsel; however, has failed 
to show that the Chief Court of the Punjab 
used to exercise original jurisdiction in 
matters of lunacy. Inany ease, it cannot 
be concéived that the Chief Court could have 
exercised or this High Court can exercise 
such power and authority in disregard 
of the provisions of the Lunacy Act. Sec- 
tion 12 of the Letters Patent relating to 


` the Allahabad High -Cout lays down 


almost a’ similar rule on the subject, 
but it was held in Jaundha Kuar 
v. Court of Wards (x), that the High 
Court had not,- under section 12° of 
the Charter, any original jurisdiction 
“in respect of the- persons and estates of 
lunatics who ate natives of India. The 


learned Judges of the Division: Bench, , 
who dezided the case, refrained from exe 


pressing any opinion respecting their jusis- 
diction over persons and estates of lunatics 
“who were European British subjects. The 


' section, as it stands, however,. does not 
-profess to make any distinction in this, 


respect between the cases of persons who 


' are natives of India, and those who may 


be European British subjects, -It was laid 
down in that-case that under Act XXXV 
vof 1858, the principal Civil Court in the 
"District had jurisdiction to deal with such 
Under the present Act only the 


Act), and- proceedings in lunacy outside 
Presidency. towns under Chapter V of the 
-Act are provided to-be taken in District 
Courts. Section 83 of the. Act gives a 
sight of appeal to a- High Court from an 


» (1)4 A. t597 A. W, N, (1881) 172; 2 nd, Dec, 
e S) 719 : : < 
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order made by District Courts under Chap- 
a TII. Claise (2) of section 65 provides 

at— ‘ : 

|“ Upon the completion of the inquisi- 
tion, the Court shall determine whether 
‘the alleged lunatic is of unsoünd mind 
and incapable of managing himself and his 
affairs, or may come to a special finding 
that such alleged lunatic is of unsound 
mind so as to be incapable of -managing 
his affairs, but that heis capable of managing 
himself and is not dangerous to himself 
or to others." i : 

This is exactly what the petitioners 
want this Court to hold; Mr. William 
Henry Donald may present this application 


“to the District Judge within whose jurisdic- 


tion Mr, Douglas Dénald, the alleged lunatic . 
resides and ask him to hold a judicial in- 
quisition unde: Chapter V. He can then 


‘apply for the dischaige of the lunatic under 


section 34, which provides that— 
- "Tf any lunatic detained in an asylum 


‘on a reception order made under sections 


7, 10, X4, IS or 17 is subsequently found 


.on an inquisition under Chapter IV or 


Chapter V not to be of unsound mind 
and incapable of managing himself and his 


. affairs, the person in charge of the asylum 


Shall forthwith, on: the production of 2 
certified copy of such finding, discharge 


7 the alleged lunatic from the .asylum.”’ 


I take it that the same rule will apply 
to a case where a lunatic is placed in charge 
of a friend or a relative under the provi- . 
sions of section 14 of the Act. The proper 
course to adopt in this case is to return 
the petition of Mr. O'Connor so that he 
may present it to the proper Court. The 
other alternative which suggests itself to 
me is that I should refer this-case to a 
larger Bench for decision ss the questions , 
raised are of great impoitance and their 
decision may have a far reaching effect 
on the practice of this Court. Having 
regard. to the fact that there.appears to be 
no decided case on this point, I adopt the 
later course and direct ‘that the papers 
be laid before the learned Chief Justice 


‘with a view that a Bench be constituted 


to hear the. case. 
` Mr. O'Connor, for the Petitioner. 

Mr. Jat Lal, R. B., Government; Advocate, 
for the Respondent. 


- JUDGMENT:—After ^ hearing Mr, 
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O'Connor for the petitioner and Rai 
Babadur Jai Lal, Government “Advocate, 
for the Crown, I entirely agree with 
the view taken by my learned, brother 
in his order of reference. The’ Act, as 


“pointed out in that order, deals specifi- ' 


cally and under: separate headings with 
the two branches of proceedings, executive 
and judicial. Any person considering him- 
self aggrieved by an executive order passed 
by the District Magistrate may apply 
under Part III for a regular inquisition 
conducted by a judicial officer. The 
. result of such inquisition is conclusive 
aud overrides and overrules any order 
which may have been passed summarily 
by the executive authority. This 
' being so, it is impossible to contend, as 
has been done, that no remedy is provided 
against an incorrect or improper executive 
order, and the position is made even clear 
by section 2 of the Act which expressly 
provides that nothing in Part II, i.e., that 
portion which deals with executive orders, 
shall be deemed .to affect the powers of 
the High Court under Part IIL, Had the 
High Court any power of revision of the 
orders -passed under Part II this section 
would be wholly meaningless and super- 
fiuous. Mr. O'Connor has. relied on the 
“analogy of the English Law on the subject 
Land has referred us to Halsbury’s Laws- 
vof England, Volume XIX, (passim). In 
_the English Act on which the Indian is 
based, the executive authority is described- 
as the judicial authority, an even more 
unfortunate title than that of District 
Magistrate for designating-an Executive. 
Oficer. This ‘judicial authority’ is à Jus-. 
tice of the Peace and it is his duty to exer- 
cise powers similar to those entrusted in- 
this country to the District Magistrate. 
The machinery for a judicial inquisition is 
provided in exactly the same way as in the 
Iudian Actand provision is made forquashing 
a finding on an inquisition just as an appeal 
to the High Court is allowed from an order- 
passed by a District Judge in India, but 
as in India,so in England, no provision 
is made for any sort of appeal or revision 
to the High Court from an executive or 
summary order. Beyond showing, there- 
fore, that the executive authority is as 
unsuitably described in England as in 
Iulia the English“ Act assists the peti- 
tioner not at all. 


r 
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It might appear at first sight that ail 
acts of a District Magistrate as such mast 
be open to the revision of the High Court 
and that when it is desired to exclude such 
jurisdiction the officer in question would be 
described as‘* Collector” or as '' Deputy Com- 
missioner” in a Non-Regulation Province. 
This, however, is not the general practice 
as is shown by the Police Act, the Arms 
Act, Explosives Áct and many others, and 
the position with regard .to the Police Act is 
explained in Umes Chandra Gupta v. Emperor 
(2). Under this Act also the orders passed 
by the District Magisterate under Part II 
are purely executive and cannot fcrm the 
subject-matter of a revision application 


“to this Court. The petition is, therefore, 
: dismissed and the petitioner is directed to 


seek his remedy, if he wishes to do sc, by 
application to the District Judge uuder 
Part 111. 

Z. K. Petition dismissed. 
(2) ro C. W. N. 322; 3 Cr. L. J. 256. 
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LAHORE. HiGH COURT. 
CRIMINAL APPEAL No, 632 OF 1922. 
eptember r9, 1922. : 
Present :—Mx. Justice Broadway and 
Mr. Justice Martineau. 
EMPEROR—APPELLANT 
versus . 


PURAN SINGH—RESPONDENT. 
Punjab Excise Act (I of 1914), 5. 24 (3)—Ex-" 
cise-Manual, Vol. I, s. 407-—Possession of country 
liquor outside licensed  premises— License-holder, 


. vight of. 


Section 407 of Vol, I of the Excise Manual does 
not override the provisions of section 24 (3) 
of the Excise Act. It empowers a license-holder 
to possess country liquor to any extent on the 
licensed premises, but does not entitle him to 
possess more than the ordinary prescribed amount 
of one seer’ elsewhere [p. 700, cols. x & 2.] 

Gokal Chand v. Emperor, 39 Iud. Cas. 489; 16 
P. R. 1917. Cr; 18 Cr. L. J. 521, referred to. 

Appezl from an order of ‘the Séssions 
Judge, Jhelum, dated the 23rd May 1922. 

Mr. D. C. Ralh, for the Appellant. 

Mr. B. N. Kapur, for the Respondent, 

JUDGMENT.—One Puren Singh, son 
of G.nz^ Singh, a licensed retail vendor 


of country liquor, was, on the evening 


` 
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.. Of the 19th July T921, found in posscssion 
„of-a wooden case containing 8 bottles of 
-country liquot at Dhudial Railway Station. 

' His home is at Dhudial but his licensed 

liquor shop is at Said Kasran. He was. 
convicted of an offence under section 61 
_of the “Excise Act and sentenced to pay 
a fiae of Rs. 500, of in default undergo 
6. months' imprisonment. 

An appeal by him to.the Sessions Court 
proved successful. The learned: Sessions 
Judge did not apparently come to any 

. definite decision on the merits of tbe case, 

but accepted the appeal on the ground 
that as Puran Singh was a licensed vendor 
of country liquor, he was entitled to be 
in possession of such. liquof at any place 
without any limit as to quantity. This 
conclusion he arrived at on the provisions 
of section 407 of Volume-I of the Excise 
Manual. * 


The Government hes appealed against | 


the.acquittal on the ground that the view 
taken by the learned Sessions Judge of the 
law, applicable to- the ‘case is erroneous. 
In our opinion, the appeal must succeed. 


- Section 407 of Volume I of the Excise’ 


"Manual can not, and doesnot, override the 
.provisions of the Excise Act and the learned 
Sessions Judg: has entirely overlooked the 
. provisions of section 24 (3), which afe as 
follows :— i 
“A licensed vendor shall not have in his 
possession at any place, other tham that 
authorised by ms hcense, any quantity 
' of any excisable article in excess of such 
quantity as the Local Government has 
under séction 5 declared to be the limit 
.Of Sale by retail except under a permit 
: granted. by the Collector ia that behalf. '' 
In the case of country liquor this quantity 
has been fixed by the Local Government 
at one seer by Punjab Government Notifi- 
cation No. 141-A., dated 1st February 
: 1914. Admittedly, if Puran Singh can be 
held to have been in possession of the case 
of 8 bottles, he has exceedéd this limit 
and has committed the offence of which he 
was convicted. We would. rote that Gokal 
Chand v. Emperor (X) was applicable to this 
C4$c and the learned Sessions Judge should 
“have followed it. f 
n Ind.. Cas, . 16 P, Ry 1917 Cr, 
on 7. T sat. f wa TON dO 
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Section 407 aforesaid would empower 
a license-holder to possess country liquor 
to any extent on the licensed premises, 
but docs not entitle him to possess mote 
than the -prescribed amount elsewhere. - 

We, therefore, accept the appeal and 
setting aside the order of the learned 
Sessions Judge return the appeal to him for 
a decision on the merits. 

M. D j. Appeal accepted. 


LAHORE HIGH COURT. 
CRIMINAL REVISION NO. 1044 OF 1922. 
October 27, 1922. . 
. Present :—Mr. Justice Harrison. 
Musammat HAMIRI—PETITIONER™ 
- . versus 
x EMPEROR—RESPONDENT. 
pium Act (I of 1878), s. 9—Punjab, Excise 
Manual, r. 37, (d)—' Preparation”, and” " ad- 
miaiure, " meaning of—Opium mixture in process 
of preparation, possession. of-—Tolal weight ex- 
ceeding prescribed limit—Offence. 

The word “preparation” in rule 37 (d) of the 
Punjab Excise Manual designates a completed 
or manufactured article and not an article in 
process of manufacture, the test being whether 
the stage has been reached at which it can be 
used. In the same way the word “admixture ”’ 
refers also to a completed article and can only be 
applied to a thing after the mixing has been finish- ' 
ed, and not earlier [p. 701, col. 2.] 

In tke, intermediate stages of a preparation of 
opium an offence is committed only if the amount 


: of opium used in the manufacture is more than 


that permitted by law. [p. 7or, col.2.] 
Case, reported by the Sessions Judge, 
Karnal, with his No. 13:5 of 12th July 


- 1922. 


FACTS.—Musammat Hamiri has been 
convicted under section 9 of the Opium 
Act (of 1878) and sentenced to Rs. 25 
fine, She was found in possession of a 
solution of opium in water weigbing 5 
tolas and the Magistrate has found that this 
is a ' preparation" of opium. As the 
weight exceeds the permitted limit of 
2 tolas, it amounts in his opinion to a breach 
of rule 37 (d)* of the Rules framed under 
the Act. : 


* Page 39 of the Punjab Excise Manusi, 
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' There is complete agreement as to the 
facts. Musammat Hamiri was making a 
preparation of opium called madhak, which is 
made by placing a small quantity of opium 
` together with barley husks in water and 


causingthewaterto evaporate. The madhak' 


when dried is smoked. The quantity -of 
opium in the water was very small, accord- 
ing to M usammat Hamiri as much as would 


go on a two anna bit, while the Magistrate - 


Says 4 or 5 raitis. Admittedly, the amount 
of opium, of which Hamiri wes found 
in possession was within the legal limit 
and equally the madhak when prepared 
‘would have also been within the legal 
limit. ‘The conviction is based upon the 
fact that the weight of the solution exceeds 
the legal limit of a-preparation of opium. . . 

GROUNDS.—The suleruns as follows: 

'37—Any person may without a license 
at any one time have in his 
sion— . 

“(d) preparations. or admixtures of pure 
opium, other than those used for smoking, 
in any quantity not exceeding in the aggre- 
gate two tolas.” 

The word “preparation” has two meanings 
. (1) abstract, the act of preparing, (2) con- 
crete, the thing prepared. It is in the 
latter sense that the word is used in rule 
37 (d). The substance prepared or pre- 
patation in this case is the madhak and the 
stage at which the mixture of opium, barley 
husks and water was seized is not a pre- 
paration, t.¢e., not the finished article, 
but something in course of preparation, 
not. yet prepared. . 

The word “ admixtures’? does not help 
because what. was found was a solution, 
If the weight of the water be excluded, 
the weight of the admixture is well within 
the legal limit, 
` If it is not an offence to possess a certain 
quantity of opium, it is hard to see why 
it is an offence to possess the same quantity 
dissolved in water. . 

The Public Prosecutor referred by way 
of analogy to paragraph 139 of the Punjab 


Excise Manual, which says: ‘It is possible - 


that the decoctions made from two seers 
of poppy-heads would be more than three 
tolas. Thus a man would te. guilty of 
illegal possession of post made from poppy- 
heads legally possessed. As, however, the 

post would probably be drunk as soon as 
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it, was made, the anomaly is in practice 
negligible." ^ . RS 

As to this the fost is the completed 
preparation or decoction from the poppy- 
heads, and tbe point I am considering 
does not arise that the legal limit of posses- 
sion is only exceeded at an intermediate 
stage when the opium cannot possibly 
be consumed, 

I, therefore, recommend that the convic- 
tion -be set aside. S 

In case it be held that the solution comes 
within the wording of the rule, I think 
the fine should be reduced to a nominal 
one. The Magistrate was of opinion that 
it was doubtful whether the term prepara- 
tion` or admixture would apply to the 
solution. 


lf he were doubtful he should have 
given the accused the benefit of the doubt. 
He also said quite correctly that the case 
was merely a technical one.. He ought not 
to have inflicted a substantial fine. 


Mr. Dalip Singh, for the Government 
Advocate, for the Respondent. 


JUDGMENT.—Mr. Dalip Singh has put 
both sides of the case before me and has 
discussed the various meanings which can 
be put on the words “ preparation’’ and 
“admixture.” 

As to the word “ preparation ” I agree 
with the view taken by the learned Sessions 
Judge, and hold that here it designates 
a completed or manufactured article and 
not an article in process of manufacture, 
the test being whether the stage has been 
reached at which it can be used. 

So also the word “admixture,” in my 
opinion, refers only to a completed article . 
and can only be applied after the mixing 
has been finished, and not earlier. It 15 
unnecessary to define the precise difference 
between an “admixture” and a “ pre- 
paration." There is a  differnece, but 
the articles designated by ‘both words 
only come within the scope of their respective 
definitions when they have been prepared 
or mixed, as the case may be. Imthe inter- 
médiate stages an .offence has only been 
committed if the amount of opium used 
in the manufacture is more than that 
permitted by law. I, therefore; accept 
the application for revision and acquit. 
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Musaminat Hamiri, .The fine will be res 
funded. eT 


MOD. J. Revision accepted, 


LAHORE HIGH COURT. 
CRIMINAL REVISION No. 651 OF 1922. 
November 29, 1922. . 
. Present :—Mr. Justice Broadway, 
CHUNI LAL-—PETITIONER 
S Versus 
ISHAR DAS—RESPONDENT.  . 
Criminal Procedure. Code (Act V of 1898), 


ss. 438, 523— Enquiry under s. 523, nature of—' 


Revision. 

It is not incumbent upón the Magistrate to hold 
a judicial enquiry -upon oath, for the purpose 
of passing an order under section 523 of the Criminal 
- Procedure Code. The section itself does not 
make any magisterial enquiry imperative. 
Magistrate has to satisfy himself, on such material 
as is before him, who is entitled: to possession of 


the property concerned, and can pass an order” 


on Police reports and papers alone. p. 703, col. 2.] 
Inve Ratanlal Rangtldas, 17 B. 748; 
G: S) 491, 
usensha v. Mashaksha, 5 Ind. Cas. 972; 12 Bom. 
L. R.-232; rr Ct. L. J. 339, Queen-Empress v. 


Tribhovan, 9 B. 131; 5. Ind. Dec. (N. $.) 88 and: 


Ma Theim Nu v. Ma The Hnit, 57 Ind. Cas. 81; 
- 12, Bur. L, T. 266;10 L.B. R. 156; 21 Cr. L. J. 


56r,referred to. < 
A High Court-has jurisdiction to revise ordets 
passed under section 523, Criminal Procedure Code, 
where a proper case is made out. [p. 704, col. 1.] 
: Ma Thein Nu v. Ma The Hnit, 57: Ind, Cas. 
81; 12 Bur. L. T. 266; 10 L. B. R. 156; 21 Cr. L. J, 
561, followed. . 


'Case reported by the Sessions Judge, 
Jhelum, with his No. 320 of 24th April 
.1922..' 


, FAOTS.—On 27th July r921, Chuni 
Lai; goldsmith, of Pind Dadan Khan, 
reported to the Police.that he had been 
beaten by Lala Ishar Das, Municipal Com- 
missioner, and five servants of the latter, 
- and robbed of Rs. x,000. The Police 
investerted the case and found that it 
wes false, snd that the report had been 


made with the object of cepriving Lala. 
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9 Ind, Dec. ` 
Asi v. Emperor, 9 Ind. Cas. 634, | 


. [1923 


"Isher Das of certain gold which he had 


entrusted to Chuni Lal, to be converted 
into ornaments. The case was struck off 
as false on 12th October 192r by the Sub- 
Divisional Magistrate, who by a separate 


‘order of the same date made over to Ishar 


Das certain gold and ornaments under 
section 523, Code of Criminal’ Procedure, 
directing him “not to change the appear- 
ance of the ornaments for six months at 
least, as Chuni Lal may possibly bring 
a civil suit.” 

The gold and ornaments had been re- 
covered from the possession of Chuni Lal 
during the investigation of the case institut- 
ed by him against Ishar Das and others. 


Chuni Lal was subsequently prosecuted 
under section 182, Indian Penal Code, 
for making a false report and the case is 
understood to be still pending. 

On 3rd November xozr, Chuni Lal 
filed a complaint against Ishar Das and 
other under section 395—section 323, Indian 
The complaint wes dismissed 
after preliminary enquiry on 3rd February 
1922, and Chuni Lel's application for 
revision was dismissed by mein Case No. 19 
of 1922, decided on 22nd March 1922. d 

GROUNDS.—Chuni Lal has filed an 
application for revision of the order 
passed by the Sub-Divisional Magistrate 
under section 523, Code of Criminal 
Procedure, on r2th October 1921, on 
thé ground that the gold and orna- 
ments should not have been made over 
to Ishar Das, as they belonged partly to 
himself and partly to one of his customers, 4 

I issued notice twice to Ishar Das, direct- 
ing him to produce the gold and ornaments 
for my inspection. The notices have not 
been served; and Chuni Lal alleges thet 
Isher Das, who is an influential man, is 
evading service. 

It does not appear that the notice ig 
legally necessary before a case is reported 
to the High Court under section 438, Code 
of Criminel Procedure. It is clear that 
the order under section 523, Code of Criminal 
Procedure, was passed without any inde. 
pendent enquiry, the Magistrate having acted 
merely on the material contained in 
the proceedings of the Police. This Coti1t 
cannot interfere with the order uncer 
section 523, Code of Criminal Procedure, 
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nor can, it recover the gold and ‘ornaments 
made over to Ishar Das. In my opinion, 
the order under revision was passed on 
insufficient grounds, and should be set 
áside, the gold and orndments being made 
over to Chtini Lal, from whose possession, 
they were taken, arid Lala Ishar Das being 
left to file a civil suit for their recovery 
if he wishes to do so. An alternative 
course would be to direct the Magistrete 
to make further enquiry into the case, 
and take such action under section 523, 
Code of Criminal Procedure, or other- 
wise as inay appear to be justified by the 
results of the enquiry. 

The records of the case are accordingly 
submitted to the High Court under section 
438, Code of Criminal Procedure, with the 
recommendation that action may be taken 
as indicated above. 


paai 

Mr. Arjan Das, for the Petitioner. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT.—On the 27th July 1921, 
Chuni Lal, a goldsmith of Pind Dadan Khan, 
reported to the Police that he had been 
beaten by Lele Ishar Das, Municipal Com- 
inissioner, and some servants of his and 
had been robbed of Rs. 1,000. 

On investigation the Police came to the 
conclusion that the charge laid was false 
and that it had been brought with the 
object of depriving Ishar Das of certain 
gold. which he hed made over to Chuni 
Lai to be convertedinto ornaments. During 
the investigation made by the Police Ishar 
Das had brought this allegation forward 
dnd had given a description of certain 
ornaments which led the Police to take 
possession of the said ornaments from Chuni 
Lal’s custody. On the rst October 1921, 
Chuni Lal applied to the Court asking 


that the said ornaments be made over | 


to him alleging that some of them belonged 
to clients of his who were agitating for their 
return and that the others belonged to 
him. On the 3rd October 1921 Isher 
Das, filed an application before the same 
Magistrate alleging that the articles were 
his and had been entrusted to Chuni Lal 
and thet in order to te able to misappro- 
priate them Chuni Lal had brought a false 
cse of assault and robbery against him. 
On the rath October 1921, on a report 
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made by a Police to the Magistrate stating 
the facts and giving expression to their 
‘opinion that the case brought by Chuni 
Lal was false, and asking for orders que 
the property, the Magistrate, purpowing 
to act under section 523, Criminal Pro- 
cedure Code, recorded an order directirg 
that the property should te made over 
to Ishar Das as in the Magistrate's opinion 
the ornaments belonged to that person: 
Chuni Lal, being at liberty to take such 
action in the Civil Court as he considered 
necessary. On the 3rd November 1921 
Chuni Lal filed a complaint against Ishar 
Das and others under sections 395 and. 323, 
Indian Penal Code, which complaint wes 
dismissed, and an application for revision 
by him likewise proved ineffectual. He 
then moved the Sessions Judge attacking 
the correctness of the order under section 
523, Criminal Procedure Code, dated the 
12th October igzr. The Sessions Juége 
came to the conclusion that tke order 
complained against was wiong and had 
been made without due enquiry. He accordi 
ingly reported tbe matter to this Court 
under section 438, Criminal Procedure Code, 
Beforeme, Mr. ‘Arjan Das has supported 
the recommendation of the learned Sessions 
Judge on behalf of Chuni Lal, while Mr. 
Nand Lal has endeavoured to support 
the order of the Magistrate. It was con- 
tended. first, that an order under section 523 
could only be passed after a proper enquiry, 
whereas the order in the present case wes 
passed on the Police report and papers, and 
In re Ratanial Rangildas (x) was cited in sup- 
port, an authority which was differed from 
in acese reported as Asi v. Emperor (2). Tre 
section itself does not make any magisterial ' 
‘enquiry imperative. It appears that tke 
Magistrate has to satisfy himself, on such 
material as is tefore him, who is entitled 
to possession of the property concerned, 
Husensha v. Mashaksha (3), and in Queen- 
Empress v. Tribhovan (4) it appears to have 
been leid down that the Magistrate would 
be justified in proceeding on the Police 
papers, while in Ma Thein Nu v. Ma The 
(i) 17 B. 748; o Ind. Déc, {N. S.) 491. 

(2) o Ind. Cas, 634. 

(3) 5Ind. Cas. 972) 12 Bom, L. R. 232; 1r Cr. 


L. J: 339. : : 
à 3 B. 131; 5 Ind. Dec, (N. 54) 88 
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Hnit (5) it is laid down by Rutledge, J., 
that it was not incumbent upon the Magis- 
frateto hold a judicial enquiry upon oath. 
The weight of authoitty, therefore, appears 
to «be. against the contention advanced 
by Mr, Arjan Das that the order of the 
Magistrate was wrong as being passed 
onthe Police papers alone and not on any 
enquiry made by him. d 
The next question is, whether this Court 
has jurisdiction to interfete with the order 
in revision, it being contended by Mr. 
‘Nand Lal that no such power existed. 
The authority already cited, t.e., Ma 
Thein Nu v. Ma The Hnit (5), and- which 


_.©° _ was referred to by Mr. Nand Lal is, how- 

` priver, 
“Shave no doubt that, on a proper 
_- X ` being made out, a. High Court has jurisdic- 


opposed tó this contention, aud I 
case 


tion to examine orders pessed under ses- 
tion 523, Criminal Procedure Code. 

."""urning to the case itself, it appears 
"th^* the Police obtained possession of the 


~ property in question in the course of an 


investigation into an offence which in no 
way related to this property. Chuni Lal 


.is a goldsmith and admittedly Ishar Das 


had had dealings ‘with him, There would 


-thus be nothing extraordinary in Ishar 


‘Das being able to describe ornaments which 
could be found in Chuni Lal's shop. The 
property- was not taken possession of by 
the Police under section 51, nor, under 
section 54 (4) as urged by Mr. Nand Lal. 
The pioperty was not taken possession 
of by the Police under the suspicion of 


. its being stolen property nor at that stage, 


at any rate, had Chuni Lal been charged 
with having committed any offence with 


' reference to it. All that had been urged 
: was that he intended at some future date 


to misappropriate these articles and that 
he had falsely charged Ishar Das with a 
criminal offence in order to facilitate the 
crime contemplated by him. 


In these circumstances, I am of opinion 
that the learned Sessions Judge is right 
in his view that the property ought not 
to have been made over to Ishar Das even 
on the material which was before the Magis- 


" (s) 57 Ind. Cas. Brp x2- Bur. I. T. 266; i 
ie R. 156; 21 Ct. L.J. 561 P 
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trate. The mere fact that Ishar Das was 
admitted by Chuni Lal to be the owner 
of one of the bracelets did not .necessarily 
mean that Ishar Das was entitled to 
possession of the same, for admittedly 
.lshar Das had given this bracelet to Chuni 
Lal for certain definite purposes and it is 
not unlikely that Chuni Lal could claim, 
to retain possession of any articles belonging 
to Ishar Das until such time as he was 
paid for work donein connection with them. 
As, however, Chuni Lal definitely admitted 
before the Magistrate that one of the brace- 
lets was the property of Ishar Das I main- 
tain the order of the Magistrate qua that 
bracelet, but direct that the remaining 
ornaments and gold be forthwith made 
ovei to Chuni Lal, In making this order 
I have not lost sight of Mr. Nand Lal’s 
contention that Chuni Lal has s right to 
£o to the Civil Court to establish his claim 
to this property. Ido not see any reason, 
however, to place him in the position of 
having to prove his title, a matter with 
‘which these proceedings are not concerned. 


M. D. J. Revision accepted. 


n i 
EA 
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. LAHORE HIGH COURT. ` 
. SECOND CIVI, APPEAL No. 2245 ‘OF 1921. 
-~ July 25, 1922. ; 
Present;—Mr. Justice Martineau. 
SHANCHI KHAN-—PLAINTIPBE 
, APPELLANT 
: versus 

KARAM CHAND AND ANOTHÉR— 

|. DEFENDANTS — RESPONDENTS., 

, Limitation Act (IX of 1908), Sch. I, Avi. 144 
—General Clauses Act (X of 1897), s. 3 (25)— 
Materials of standing house, transfer of—Suit for 
possession— Limitation- Civil Procedure Code 
(Act V of 1908), s. 11——Swlt dismissed as barred by 
limitation— Res judicata—Provinctal I nsolvency 
Act (V of x920), s. 68—Application to Court 
against Receiver, dismissal of —Regular suit, main- 
tainability of... : ms 

A transfer of the materials of a standing 
house isa transfer of immoveable property anda. 
Suit for possession of. such materials is governed 
by Art, 144 of Sch. I- to the Limitation Act.: 
[p. 705, col. 2; p..706, col. r.] 

For a decision to operate as ves judicata in à 
subsequent suit, it must be one on the merits; 
the dismissal of a suit because it was 
barred by limitation; without considering the 
one M as ves judicata. [p. 706, 

BAN i - : 

A person who claims rights to property, taken 
possession of by ‘the Official Receiver as belonging 
to an insolvent, and whose claim is disallowed 
by the Insolvency Court, may bring a regular 
.Ssuittoestablishhisrights. [p. 706, col. x.] | 

Duni Chand v. Muhammad Hussain, 40 Ind. 
Cas, 220; 22 P, R. 1917; 14 P. W, R. 1917, followed. 


Appeal from the decree of the District 
Judge, Attock, dated the qti June 1921. 

Mr. M. S. Bhagat, for the Appellant. 

Mr: :Sundar Das, fot the Respondents. 

JUDGMENT.—This appeal atiscs out 
of a suit for possession of a house which 
belonged to Amar Das, a non-proprictaiy - 
resident . of 'Ghurgheshti in the Attock 
. District. Ha wes adjudicated en insolvent 
and on the 2314 December ‘1913, ‘the 
materials of the house were sold by the Re- 
ceiver. ‘hey were bought by Bishen Das 
who, on the 5th December 1914, sold them 
tothe pléintiff. The claim wes not disputed 
by Bishen Des, but wes resisted by Amar 
Des. The Munsif dismissed the, suit 
finding ,— $ ` 

(x) thit the .real 
: Bishen"Des wes not the . pleintiff, 
Rem Seren ; 

(2) thet thc suit wes barred by limitation,” - 
being governed by Art. 120 of the first 
Schedule to thc Limitation Act, as the 


45 


x 


purchase! {fom 
“but one | 
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“Property sold was not immoveable prope, 
` erty; i 


(3) thatit was also barted under section . 
Ir, Civil Procedure Code, as an application 
by the plaintiff to the Insolvency Court 


„to be pat into possession of the howse had 


been dismissed oa the 8th July 1918, as time- 
barred, and 

(4) that the plaintiff, having once clected 
to seck his remedy in-the Insolvency Court, . 
and ‘having feiled in that Court, was not 
entitled to bring a suit for possassion.  . 

The District Judge on appeal found that 
the purchaser of the house from , Bishen 
Das was the plaintiff and not Ram Saran, 
but he agreed: with the Munsif that the 
Suit was barred by limitation as well as by 
the rule of res judicata and he, therefore, 
dismissed the appéal. The plaintiit has . 
ptesented a second appeal to this Court: 

Iam unable to agree with the view of 
the Courts below that the property sold | 


: is moveable property. "The lower’ Appel- 


late Court has referred to Muhammad 


- Ismail v, Shams-ud-din (x) in which it was 


held that the temporary rights of a tenant- 
at-will to take produce of certain trees . 
were not immoveable property. I do not see . 
any analogy between that case and Lbé pre- | 
sent one, as a non-proprietor is the owner - 
of the materials of his house, and his rights 
in them ate not temporary tights such as 
those which a tenant possesses in respect 
of trees on the land in histenency. . 

‘The argument for the respondent is that 
the meterials of the house are the bricks 
stones, timber, etc., of which the house. 
is built end that these things ere moveable, 
but this is not the right way of looking 


- et the matter. The property is not to be. 


regarded os split up into its component 
parts, but it is its existing condition which 
hes to be considered. What wes sold wes 
a structure end not 2 quantity of debris. 
The materiels cre zttached) to the carth, 
and things attached to the earth 
are included in the definition of immove- 
able ptopeity given in the General Clauses | 
Act. I hold, therefore; thet the property - 
sold-to the plaintiff wes immiveable prop. 
etty, that ' the period of limitation is, 


(1) E Ind. Cas. 321; I In 567; 2 U. P. I. Re 
(L) 164; 2 T» E. J. 684. i ] 
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twelve yerts, onl thet the suit is within 
fimo. ah s f 
` The Courts.bclów ste ckrrly wrong in 
thinking. th t;the District Judge’s order, 
detcd. the 8th July 1918, Cismissing the 
plintiffs cppliccAion for being put into 
posscssion of the house, operetes es res 
judicata, cs. the -pplication was dismissed 
only because it wes barred by limitetion, 
and noton the merits, which were not con- 
sidered. 
"Phe only’ other question is whether the 
pleintifP, having sought his remedy in the 
Insolvency Court end having been unsuc- 


céssful there, is competent to bring a suit 


for possession. ‘The Courts below have 
relied on some rulings of the Allahabad High 
Court, which ate cgeinst the plaintiff 
but the matter is settled so far es this Court 
is Concerned by Dyni Chand v. Muhammad 
Hussain (2) in which it w..s held that a person 
who clcims tights to property taken posses- 
sion of by the Official Recciver es belonging 
to an insolvent and whose clim has been 
disallowed by the Insolvency Court, may 
bring a reguler suit to establish his rights. 
I accordingly ccccpt the appeal, reverse 


the decrecs of the Courts below, end give. 


the plaintiff a decrce for possession of the 
property in suit. ‘ihe respondents will 
pay the plaintifi’s costs throughout. 
W.C. A, & N.H. Appeal accepted. 
Xd Ind, Cas. 220; 22 P. R. 1917; 14 P. W. 


4 CALCUTTA HIGH COURT, 
Civit, Revision Cases Nos. I, 2 AND 9r 

LES .^ ,OF 1920. 

: March 9; 1920. 
Prosent-—Sir Lancelut -Sinderson, Kr, 
Chief Justice; and Mr. Justice Walmsley. 

AMJAD; ALI—PETITIONER 
. j versus 
SURESH RANJAN PAL AND OTUERS— 
OPPOSITE- PARTY, 
Practice— Notes of ' arguments 


P'eaders— 
Court, duly of. by eaders 


t 
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When a case has been fully argued before 8 
Judge, it ought not to be necessary for the Pleaders 
to submit notes of thelr arguments. Itis the duty, 
of the Judge to take such notes of the arguments 
as he thinks fit when they are being. submitted 
to the Court; and, if he feels that he has not fully 
appreciated any part of the arguments which 
have been submitted to him, it is open to 
him to call the parties before him so that any 
further argument -may be presented in open Court 
in the presence of the other side. If it becomes 
necessary, as in some exceptional case it may 
become necessary, ior the Judge either to require 
or to'recejve notes of the Pleader's arguments, 
such notes ought not to be submitted to the Judge 
by the Pleadet on one side, without first submitting 
the notes to the Pleader on the otherside. If in 
any case a Pleader desires to submit to the Court 
the notes of his arguments or of any further argu- 
ment, which he thinks in the interest of his clients 
ouzht to be put before the Court, he should sub- 
mit them to the Pleader on the other side, so that 
the latter may have an opportunity . of making 
any remarks or any criticism in respect there- 
of. But in no case should the arguments be sub- 
mitted. n the form of a draft judgment. [p. 707, 
col. 2; p. 708, col. r.] 

Civil revision ageinst the orders of the 
District Judge,  Sylhet, under sections 
195 and 476 of.the Code of Criminal Pro- 
cedure. 

'Babus M. N. Mukherjee and P. C. 
Chatterjee, Messrs. A. K. Fazlul Hug and 
A. S. M. Akram, for the Petitioner in 
Rule No. tr.  . 

. ‘Babu Hemendra Kumar Das, forthe Oppo- ` 
site Party. E" ZA 

Babus Dasarathi Sanyal, M.N. Mukherjee 
and P.-C. Chatterjee, Messrs. A. K. Fazlul 
Huq and A. S. M. Akram, for the Petitioner 
in Rule No. 2. ' 

Mr. Orr, for the Crown. 

Babus M. N. Mukherjee and Benoyendra 
Nath Palit, for the Petitioner in Rule No. 91. 

-Babus Atulya Charan Bose and Hemendra 
Kumar Das, for -the Opposite Party. 


a JUDGMENT. 

Sanderson, C. J.- In this matter there 
are three Rules which were obtained by 
Mr. Amjad Ali, who is a Pleader, and who - 
has been practising in the District Court 
of- Sylhet and the Courts subo.dinate there- 
to since the year Igor. The Rule w.th 
waich I intend to deal first is No. 2 of 1920. 
Thit.. Rule was granted to show cause 
why an ozder, dated the 17th of December 
1919, mide by the learned District Judge 
directing the prosecution of Mr. Amjad 
Ali under section 193 of the Indian Penal 
-Code should not be set aside. The order 
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for the prosecution arose in this way: 
It appears that there was an appeal pending 
before the learned Additional Sessions Judge 
by a man called Kailash Chandra Chaudhuri 
who had been convicted of some offence. 
Mr. Suresh Ranjan Pal, a learned Pleader, 
was appearing. for the appellant, and Mr. 
Amjad Ali was appearing on behalf of the 
Crown. The appeal had been heard and 
the arguments had been concluded, and, 
as I understand the facts, these two learned 
gentlemen asked the learned Additional 
Sessions Judge to be allowed to submit 
notes of their arguments: at all events, 
it does not matter much howit came 
to pass, it was arranged that these two 
learned gentlemen should submit notes 
of their arguments to the learned Additional 
Sessions Judge. Itappears that Mr. Amjad 
Ali submitted his so-called notes to the 
learned Additionzl Sessions Judge without 
Showing them to the learned Pleader on 
the other side. Then, Mr. Suresh’ Ranjan 
Pal proceeded to prepare the so-called 
notes of his arguments for the learned 
Sessions Judge; and he appears to have 
done so in.the Bar Library, more ot less 
publicly. The learned. District Judge has 
come to the conclusion that those notes 
.were made but were not in fact submitted, 
Personally, I have not much doubt that 
they were prepared for the purpose of 
submission. I do not suppose that any 
body would contend that the so-called 
notes of Mr. Suresh Ranjan Pal wrere really 
notes ; they were in theform of a judgment 
which would have been completed by the 
learned Additional Sessions Judge attaching 
his signature thereto. ‘To state the matter 
quite shortly, without going into detail 
of what occurred, Mr, Amjad Ali went 
to the learned District Judge and informed 
him that Mr. Suresh Ranjan Pal wanted 
or hed attempted to hand to the learned 
Additional Sessions Judge something 
in the nature of the draft of a judgment, 
-that he (Amjad Ali) had intervened ond 
prevented thst from being done. The 
learned District Judge after making some 
enquiries directed proceedings to te taken 


against Mr. Suresh- Ranjan Pal under the 


Legal Practitioners Act. Hebkeld an enquiry 
and came to the conclusion thit Mr. 
Suresh Ranjan Pal should te acquitted 
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of the charge of professional misconduct 
which was the basis of those proceedings. 
He then made the order to which I have 
referred, namely, the order of the 17th of 
December 1919, that Mr. Amjad Ali should 
be porsecuted under section 193 of the Indian 
Penal Codein respect of certain statements 
which Mr. Amjad Ali had made during the 
course of the. enquiry under the Legal 
Practitioners Act against Mr, Suresh Ranjan 
Pal which the learned Judge, to say theieast, 
thought were not correct. The learned 
Vakil who has appeared for Mr. Amjad Ali 
has stated this morning in open Court 
that he could not defend the conduct of 
Mr. Amjad Ali and on behalf of his client 
expressed contrition in respect thereof. In 
view of that expression by the learned 
Vakil on behalf of Mr, Amjad Ali, and in 
view of the fact that in consequence of 
these proceedings Mr. Amjad Ali has been 
in effect debarred from practising since 
the middie of December last, and in view 
of the publicity which has been given by 
reason of these proceedings, my learned 
brother and I are of opinion that it is not 
necessary for the ends of justice that this 
criminal prosecution under section 193 
of the Indian Penal Code should proceed: 


` consequently, we make this Rule absolute 


and set aside the order. 

But before parting with this matter 
my learned brother and I feel that we ought 
to express our disapproval of the conduct 
of Mr. Amjad Ali which I have already 
mentioned, the learned Vakil appearing 
for him to-day has not attempted to defend. 

With regard to the question of submitting 
the notes to the learned Additional Sessions 
Judge, we are of opinion that, when a case 
has been fully argued, as it was in this 
case, before a learned Judge, it ought not 
to be necessary for the learned Pleaders 
to submit notes of their arguments. It is 
the duty of the learned Judge to take such 
notes of the arguments as he thinks fit 
when they are being submitted to the 
Court; and, if he feels that he has not 
fully appreciated any part of the arguments 
which have been submitted to him, it is 
open to him to cell the parties before 
him so thet any further argument may 
be presented in open Court in the presence 
of the other side, Ifit becomes necessory, 
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as in some exceptionel case it may become 
necessary, for the learned Judge either 
to require or to rece-ve notes of the learned 
Pleader's arguments, such notes ought not 
to be submitted to the learned Judge by 
the learnéd Pleader on one side, without 
first submitting the notes to the learned 


Pleader on the other side, Jf in any case. 


a learned Pleader desires to submit to the 
Court, the notes of his argument or of any 
further argument, which he thinks in the 
interest of his client ought to be put before 
the Court, he should submit them to the 
Piesder on’ the other side, so that the 
latter mày have-an opportunity of making 
any remarks or any criticism in respect 
thereof. 

As regards the form of the notes, the 
learned Vakil, Mr. Sanyal, with his great 
experience at the Bar, has admitted that the 
form of 'the notes presented by Mr. Amjad 
Ali could not be defended; although -it 
might be said.that the so-called notes 
which he, submitted’ were not perhaps 
quite-such a complete draft of a d aes 
as the notes which were made by Mr. Suresh 


s i 


Ranjan Pal, in my judgment, there is very: 


little ‘difference between the two—both 
were objectionable and I desire to make 
it clédf that tHe submission of '' notes" 
in the form of a draft judgment, as in this 
case, must not be done again. I confess 
I am somewhat surprised that the learned 
Judge when he received the so-called notes 
‘from Mr. Amjad Ali, if he read them, did 
not ct once return them to the learned 


` Pleader on the ground that they were’ 


, in a form which should not have been put 
before a learned Judge. 

.So much for Rule No. 2. 

The next Rule with which I desire to 
dealis No. x of 1929. In that case sanction 
has been granted to Mr. Suresh Ranjan 
Palto prosecute Mr. Amjad Ali, the allega- 


tion being that. he had laid false information. 


before the learned District Judge with regard 
to the conduct of Mr. Suresh Ranjan Pal 
in relation to tbe ‘so-called notes which 
Mr. Suresh Ranjan Pal had prepared. 
That the two ledrned Pleadets should 
fall out in tke way they did and that it 
should be thought necessary by one learned 
Pleader to ‘ask for sanction to prosecute 


the other learned Pleader in respect of 
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the allegations which he had made before 
the learned Judge, to my mind, is lament- 
able. Such proceedings are derogatory to - 
the learned Pleaders themselves and to the 
honourable profession to whichthey belong: 
Such matters as these, if unfortunately 
they do occur, ordinarily ought not io te 
the subject-matter of criminal proceedings. 
They relate, to professional conduct and 
Should be settled by some tribunal or person 
capable of dealing with such matters. 
In this case Mr. Manmatha Nath Mukherjee 
appearing on behalf of Mr. Amjad Ali 
has associated himself with everything, 


“that Mr, Sanyal has said, and the learned 


Vakil appearing on behalf of Mr. Suresh 
Ranjan Pal has accepted what Mr. Manmatha 
Nath Mukherjee said, and he intimates 
that his client did not want to be vindictive. 
I was glad to hear that statement. The 
result is, that this Rule is made absolute. 

As regards the last Rule, that was a Rule 
obtained by Mr. Amjad Ali in connection 
with proceedings taken against him by Mr. 
Radha Benode Das, another learned Plead- 
er, who occupied the position of Public 
Prosecutor: and the main statement com- 
plained of by Mr. Radha Benode Das 
was to the effect that Mr. Amjad Ali had 
seen Mr. Radha Benode Das whispering 
tothe learned Additional Sessions Judge 
and the suggestion was, that it was done 
with a view to influence the learned Judge 
as to his decision in the appeal by Kailash 
which was then pending before him. I 
do not suppose that there is a word-of truth 
in the suggestion and in fact Mr. Manmatha 
Nath Mukherjee appearing on behalf. of 
Mr. Amjed Ali has withdrawn thesuggestion 
in an unqualified way and more than that 
he has apologized.on behalf of Mr. Amjad 
Ali in open Court to Mr. Radha Benode 
Das for having made such suggestion ; 
Mr. Bose eppearing on behalf of Mr. Radha 
Benode Das has, I am glad to say, accepted: 
that withdrawal and apology. In respect 
of this matter also, although the suggestion 
which was made against Mr. Radha Benode 
Dis must have been very annoying to a 
professional gentleman of his position, I 
really do not think that a Criminal Court 
i$ a tribunal to settle a matter of this kind. 
Surely in a District like Sylhet there must- 
be some tribunal or person capable of 
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settling or dealing with a. dispute of this 
kind without one learned. Pleader bring- 
ing theiother leemed Pleader into a Criminal 
Court, ‘he Rule in this cese is elso made 
absolute.’ i 

There is only one otter matter to which 
Ineed refer and that is that Mr. Sneyal, 
the learned Vakil appearing for Mr. Amjed 
Ali, urged before usthat his client had teen 
actuated by no imporper motivein what he 
did. He said that his client had. been 
hasty and had been ‘too anxious to obtcin 
a successful issue in the eppeal on behalf 
of his client.’ Having regard to the fact 
that he was eppearing on behalf of tke 
Crown in a criminal case, I can only say 
that, in my judgment, Mr. Amjad Afi did 
not display that discretion which I should 
expect to find on the part of a learned 
Pleader of his standing: I do not think 
it necessary to say anything more than 
that, - especially having regard to what 
has already fallen from the learned Vakil, 
who. has eppeared for him in this Couit, 
and who-has expressed on his behalf contri- 
-tion for the course which he adopted. 

In conclusion, my learned brother ond 
I hope that there will now te an, end of 
these unpleasant matters and that these 
learned gentlemen will resume their practice 
and maintain such amicable‘relations as 

` ought always'to exist between the members 
of an honoutable profession. 

Walmsley, J.—1 agree. 
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zu LAHORE HIGH COURT. 
SECOND Civi, APPEAL No. 1466 .0F 1022. 
. January 20,1023. - > 
Present; —Mr. Justice Abdul Raoof, 
-KUNDAN LAIL—PLAINTIRE—AÀPPKILANT 


AC AE VErSUS ” 
Bawa ANAND SARUP—DERFENDAN'T— 
RESPONDENT. t 


Court-Fees Act (VII of 1870), 5. 7 (x) (a) 
Contract of sale—Contract of exchange—Suil for 
specific performance—Court-fee payable. — ; 

- Defendant agreed to transfer certain land to 
the plaintiff in return for certain land belonging 
to the plaintiff and Rs. 600 in cash. The defend. 
ant failed to carry out the agreement and plaintiff 
sued for specific performance of the contract or 
in the alternative for return of the money paid 
by him to the defendant with interest: i . 
, Held, (1) that the contract between the parties was 

one of sale inasmuch as part of the consideration 
to be paid by the plaintiff was a sum of money; 

-Samaralmal Ultamchand v. Govind, 25 B. 696; 
3 Bom. L, R. 384, referred to. | ° 

(2) that the suit fell within section. 7 (x) (a) 
of the Court-Fees Act and Court-fees were , 
payable on the land, plus Rs. 600, which the . 
plaintiff had agreed to I to the defendant in 
exchange for the defendant's lands- 4 

Semble —A suit for the specific performance 
of a contract of exchange falls under section 7 (A) 
(a) of the Court-Fees Act. zl 
- Second appeal from an order of the Dis- 
trict Judge, Ambala, dated the gth March 
1022, reversing thet of the Junior Sub- 
otdircte Judge, Second, Class, Ambala, . 
dated tke 2oth December 1921. —..' 

- Mr. Shameir Chand for Mr. Sagar Chand, 
for the Appellent. os Za b 
JUDGMENT.—This fist eppeel from 


n 


sn order of remand has ‘atisen “out 
of a suit for the specific ferlormance 
of a contract of ‘exchange or- im 


tke alternative, for money paid to de- 
fendant with interest. The following facts 
will disclose tke nature of the question 
to ke deciced in this appeal:- 

The defendant promised to transfer the pro- 
pertyin dispute to the plaintiff in consider- 
ation. of some land belonging to the plaintiff 
and Rs. 600-in cash-—Rs. 150 Were given as 
earnest-money to the defendant. The 
defendant failed to carry out his promise. 
Thereupon the plaintiff instituted the pre- 
sent suit. He- paid the Courtíee on 
Rs. 230 principal and interest the amount 

"which he claims in the alternative. An 


` objection wes teken to the insufficiency 


of the Court-fee paid on the ground that the’ 
plaintiff having assessed the value of the ’ 
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‘defendant’s land at Rs. r,500,.he ought to 


have further paid the Court-fee on that 
amount according to section 7 clause (x) 
(a) of the. Court-Fees Act. This objection 
was given effect to by Mr. Niamat Khan, 
Subordinate Judge, First Class; Ambala, and 
the pla ntiff was directed to make up the 
deficiency in the Court-fee by the 23rd No- 
vember 1921. The plaintiff, however, failed 
to deposit the Court-fee demanded and his 
plaint was rejected. on the 20th December 
1921 by Lala Sant Ram, Junior Subordi- 
nate Judge, Second Class, ` ; 
The plaintiff preferred an, appeal to the 
lower Appellate Court on the ground that 
the highest Court-fee of Rs. 17-4 had been 


. paid by him on the alternative relief relat- 


ing to Rs. 230 and that it was not neces- 
sary to pay any- more Court-fee. His 
argument was that the suit was not for the 
Specific performance of a contract of sale 
as contemplated by section 7, clause (x) 


of the Court-Fees Act and that it was prac- - 


tically. a suit for possession of land. The 
lower Appellate Court held that two reliefs 
were separately claimed in. the. plaint and a, 
Court-fee ought to have.been paid separately 
for each of them, It agreed with the Trial 
Court as to the amount of Court-fee pay- 
able in respect of the claim for the specific 
petformance of the contract of exchange. 
It, however, held that an exchange was not 


a saleand that, therefore, section 7, clause (x). 


was in applicable. As to the rejection of 


. the plaint the opinion of the lower Appel- 


late Court was that in spite of the non- 


payment of Court-fee in respect of the first 
relief, the plaint ought not to have been 
rejected in respect of the relief claiming 


‘Rs. 230, as sufficient Court-fee had been 


paid on this latter relief, In the result 
the lower Appellate Court made an order 
of remand under O. XLT, r, 23 and direct- 
ed the Trial Court to try the claim in res- 
pect of the  earnest-money. Against this 
order of remand the present appeal has been 
preferred, 

-The argument put forward before me is 
that there weretwo alternative reliefs claim- 
ed, in the plaint, and that the first relief 
astothe specific performance of an exchauge 
was really one claiming possession of land 
and that, therefore, the Court-fee in respect 


of that relief should be ten times of the jama 


.NDIAN CASES, 


,Narayan v. 


~ 


[1923 
which would te less than the Cou:t-fee 
already .paid. The revenue assessed on 
the land claimed js Rs. 14-7 and ten times 
of this jama would be Rs. 144-6. Tue fee 
payable on this amount according tothetable 
given in Schedule I of the Court-Fees Act 
is Rs. 11-4 which is less than the-fee paid 
on the alternative relief, The learned 
Vakil hes relied on the case of Kashinath 
Govinda (1), and it 
is contended that where a plaintiff sues 
in the alternative for one of two reliefs tke 
larger of the two reliefs sought determines 
thé amount of tke stamp. This ruling: cer- 
tainly does support the contention of the 
learned, Vakil for tke plaintiff-appellant, 
tut I am not prepared to accept his conten- 
tion that the suit is one for possession of 
lend and tke Court-fee ought to be paid on 
ten times of the jama, I cannot agree with 
tke learrcd Jucge of Cowt below that sec- 
tion 7 (xj of tbe said Act is not applicable 
to tke precent claim. The learned Judge 
says that the clause (x) (a) of the said section 
speaks of specific performance of a con- 
tract of sale and that an exchange is not a 
sale. It is, however, clear from the facts 
above stated that the consideration for the 
transfer of the lard now in dispute was 
land plus Rs. 600 cash. The transection, 
therefore, to the extent of Rs. 600 clearly 
comes under the definition . of sale. 
A sale according to section 54 of 
the Transfer of Property Actis a transfer 
of ownership in exchange for a price prid 
or promised or part paid and part pro- 
mised. Evenif.'"price" necessarily means ` 
“money” which I am not prepared to hold 
in this case at least Rs, foo is the price cf 
part of the Ind promised to be trars- 
feared to the plaintitl, In the case 
of Samaratmal Ultlamchand ~. Geutnd 
(2 Mr. Justice Clanudaserkar remark- 
ed that "the word ‘frice’ is capable al 
being understtcod either as — morey 
ot any other recompense.” The’ subject 
of exchauges is dealt with in Chapter VI 
of ibe Trznsfer of Properly Act and an exa- 
miestion of the provisions ‘of sections 118, 
119 and 126 .shows that the Legisiature has 


(1) 15 B. 82; 8 Ind. Dec, (N. $.) 56 
(2) 25 B. 696; 3 Bom, I, R., 384. 


Vel, 73) 


2 0 UT GINDIAN CASES, | 


711 


GHULAM HAIDAR V, MANAGER, SAMADH BABA PHULA SINGH; 


put an exchange on the same footing with 


“a transfer of property in completion of an 
exchánge can be made only in manner pro- 
vided for the transfer of such property by 


sale," According to section 120 each party ` 


has the rights and is subject to the liabil- 
ities of a seller as to that which he gives, 
and has the rights and is subject to the lia- 
bilities of a buyer as to that which he 


takes. Apparently the framers of clause (x) . 


of section 7 of the Court-Fees Act contemp- 
lated that for the purposes of Court-fee under 
this élauce an exchange also would be dealt 
with es a sale; for-otherwise there is no rea- 
son why separate provision should not have 
been made relating to exchange in this 
clause seeing that separate provisions hate 
been made relating to contract of sale, 
contract of mortgage, contract of lease and 
an award, According to sub-clause (a) 
section 7 (x), Court-fees payable in suits for 
the specific performance of a contract of 
sale will te levied according to the amount 
of the consideration. The amount of 
consideration .in the prerent suit. is 
the lend plus Rs: 600 which tke plaintiff 
has agreed to pay to the defendant in ex- 
changeforthedefeadant'sland. Now asthe 
plaintiff himself has estimated the amount 
of consideration at Rs. 1,500, he ought to 
have paid the Court-fee es provided in süb- 
. clause (a) o£. section, 7 (x). “I must, there- 
fore, dismiss the appeal, but without costs 
as the1espondentis not represented, . 
While dismissing tre appeal I direct the 
‘Court’ to accept the required Court-fee if 
paid by the plaintiff and to try the- whole 
suit. In case the plaintiff dces. not pay 
tbe additional Court-fee the Court will try 
‘the claim relating to the eatnest-money as 
&:rceted by the Aopelláte Court. 
ZK ANU - " Appeal dismissed. 


. tion. [p. 716, col. 1.] 
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LR d ~ COURT. 

Civi, REVISION PETITIONS NOS. 137 AN 

E ' (x38 oF rg2z. ao 
April 23, 1923. . 


Present:[ —Mr. Pipon, J. C. 
.GHULAM HAIDAR AND OTBRERS— 
PETITIONERS 
i versus : 
MANAGER,COMMITTEE SAMADH B ABA 
PHULA SINGH—RESPONDENTS, 


Trusts Act (11 of 1882), ss, 1, 64—Tvansfer 
of Property Act (IV of 1882), s. ax, applicability 
of, io manager of veligious endowment —Mahant, 
whether tyusiee—-Ostensible owner, whether includes 
Mahant. : ^t 


A transferee of a propefty belonging to a chari- 
table religious endowment cannot seek the'pro- 
tection of section: 64 ofthe Trusts Act, inasmuch 
as (a) the Act has, by virtue of the provisions of 
section 1, no application toa charitable religiotis 
endowment, and (b) the word “trustee” in its 
restricted and technical sense does not include the 
manager ofa charitable religious endowment. [p. 
714, col. 2; p. 715, col. r] > cds : 


Vidya Varutht Thirtha Swamigal v. Balusa 2 
Ayyar, 65 Ind. Cas. 161; (x921) M, W. N. 449; 
4I M. L. J. 346; 44 M. 8311 3 U. P. I. R. (P, C) 
62; 15 L. W. 78; 30 M. L. T. 66; 3 P. I, T. 2454 
481. A. 302; 26 C, W. N. 537 (P. C.), referred to. 


Section 41 of the Transfer of Property Act, in 
protecting a transferee in good faith from an 
ostensible-owner, lays down the condition prece- 
derit that the persons interested in the property 
must have given their consent, express "or implied, 
to the transfer. [p. 715, col, 2.] : 


Section ` 41 of the Transfer of Propert: 
Act was intended to apply primarily to cases 
where an ostensible owner has acquired a title 
benami, The section cannot have any.. appli- 
cability to the case.of a religious endowment 
where the real owner is the shrine itself, and where 


- it cannot be said that any particular human being 


has:the power to'give any consent, express or' 
implied. [p. 715, col. 2.) / 
Where, therefore; prope: “is vested in 
shrine, it is ipso facto abang from the’ Gjeta 
tion ofsection 41 of the Transfer of Property Act, : 
because,in such a case, there cannot, in the nature 
of things, be in existence persons interested -in 
the property, within the meaning of the section 
who have any legal title to consent to its aliena- 


te 


, Petitions for revision of an order of the 
Additional Divisional Judge, Peshawar, 
dated the roth May i921, reversing an 


a 


order of the Munsif, First Class, Nowshera, 
' dated the 26th October 1920. 
Mr. Hansraj . Bhandari, for the Peti- 
tioners. 
‘Sardar Raja Singh, for the Respondents. 
`» 


JUDGMENT.—This order will dispose of 
the two Revisions Nos. 137 and 138. It 
will be as well to explain briefly the circum- 
stances which have led to the present 
proceedings. The land in suit in both the 
cases under revision is a portion of certain 
land situated in the village of Pir Sabak 
in the Nowshera Tahsil which was assigned 

' by Maharaja “Ranjit Singh for the upkeep 


'. "of a Sikh Religious Institution, It has been 


shown that the Maharaja on that occasion 
expropriated the original proprietors and, 
“to commemorate. the death of his General 
` Phula Singh, appropriated no less thantwo- 
thirds of the while village property to a Sikh 
Religious Institution. A jagir of therevenue 
`of this property was conferred upon the 
‘manager of the shrine, and proprietary 
` rights in the land were,so fat as the Revenue 
Record of the Peshawar Setttlement made 
by the British Authorities are concerned, 


' recorded in the name of the manager for 


the time being. The first manager was 
Khud Singh, who was succeeded on his 
death by his disciple Sham Singh. Sham 
Singh was succeeded by Sobha Singh, one 
out of his several sons, Sobha Singh was 
again succeeded by Harnom Singh, who 
_ was one of the several sens of Sobha Singh. 
Harnam Singh made various alienations 
of the property in question and encumbered 
the shrine with a considerable volume 
of debt. On the 13th of April 1916 certain 
prominent members of the Sikh community 
instituted a suit praying for the removal 
of Harham Singh end tbe appointment 
of.a committee empowered to deal with 
the funds of the institution and to nomi- 
nate a Mahant or manager. The suit was 
resisted, inter alia, by Harnam Singh on 
the ground that he hada personal proprietary 
‘right in the estate. “After protracted pro- 
ceedings, the case was settled by tke Jud cial 
Commissioner’s appellate order cf the 20th 
December 1918. By that order Harnem 


` Singh was removed from his position eg 


Mahant and manager of the property, and 
d committee of five persons was appointed 
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to monage the funds of the institution and 


-to nominate a Mahant subject to certain 


corditions, At the end of 1919 and the 
beginning of 1920 the committee so - sp- 
pointed through their agent Bhag Singh 
(who had been one of the plaintiffs in the 
suit referred to above) instituted three suits 


‘for possession of land sold by Harnam Singh 


prior to the order of the zoth December 
I918 removing him from his position.. The 
three suits were dismissed by the Court 
offirstinstence, Onappeals by the plaintiffs 
to the Divisional Court the plaintiffs were 
granted a decreein each of the three suits. 
In the case of three of the suits, those brought 
against Ahmad and Majidgul, the Divisional 
Judge allowed the transfetees compensation 
for improvements: in the third suit, that 
brought against Muhammad Yakub ond 
Ghulam Haidar, he disallowed theclaim fo 
compensation on the ground thatthe sale tò 
theni had been made not only after the insti- 
tution of the suit forthe removol of Harnam 
Singh, which impugned his title to alienate, 
but also after the issue of an interlocutory 
Order prohibiting him from alienation, 
In two of these cases the defendants have 
applied for revision to this Court. There 
has been no petition by Ahmad in respect 
of the suit against him which related to a 
saleof2r kanals and in which the defendant 
was granted compensation to the extent 
of Rs. 645. Petitions are lodged by Majid- 
gul and others who have been granted 
Rs. roo compensation and by Muhammad 
Yakub and Ghulam. Haidar whose claim 
to compensation was disallowed, “ 

I have entertained the applications fo 
revision on one point only which is referred 
toin my order of the 26th of January 1022 
at the preliminary heating, and that is 
that the defendants-vendees are transferees 
in good faith without notice of the. trust, 
and thet they, therefore, acquired a valid 
title from the moment-of transfer and thst 
they cannot now te ousted. This ground 
was the only one which was argued before 
me at the preliminary hearing by the 
Counsel for the petitioners. 

Vatious other grounds were urged in the 
memorandum of revision and some attempt 
has been made to re-open these at the full 
hearing. I must decline, however, to allow 
these grounds to be re-opened both because 


t 


T Vel 73) l 


i 
i 


| 


they were definitely abandoned by the. peti- 


tioners’ Counsel at the pre minaty hearing 


and also because they do not in themselves 
furnish any justifiable reason forinterference 
or revision. _ For instance, it was, conceded 
at the’ first hearing that Art. 134 of the 
Limitation Act was applicable to the present 
suits and that they were within time. I 
must, therefore, decline to re-open the 
question of limitation. Again, the petitioners, 
Ghulam Haidar snd Muhammad Yukub, 
in their memorandum of revision, raised 
the question that their claim to.compenss- . 
-tion for improvements : should not have 
been disallowed. This point, however, wes 
not one ‘argued at the preliminary hearing 
and it is, in any case, one which I am nct 
prepared to take up. I may note, howeve!, 
„in passing, that there is actually an error 
in the ‘order of the Divisional Judge on 
this question. The sale to Ghulam Haidar 


and Muhammad- Vakub was made 
on the . 12th of November . 1916, 
and the learned Divisional Judge 


alludes to the prohibitory order as hav- 
ing been issued on the 7th of July 
1916. "There has been, what must be, 
a clerical mistake in the year. The pro- 
hibitory order was, as.o matter of fact, 

issued in. July i917: Apart from this, 

. however, I entirely agree. with the view of 
the learned Divisional Judge that the trans- 
fetees in that case had ample notice that 

the suit had been instituted. It was insti- 
“tuted:on the rath of April r916, or seven 
months : before. the sele. Further than 
this, the plaintiffs hed obtained a certi- 
ficate from the Collector for the institution 
of the suit on the 18th of September 1914., 
Now, I cannot possibily believe the cons 
tention urged by the petitioners’ Counsel 
that this permission was applied for secretly 
and that the object of the pleintifis in that 
case was to prevent the proprietors of tke 
village being aware of their proceedings. 
On the contrary, the fact that a suit was 
threatened and that the whole 


“the property of the Institution was: being: 
impugned, must have been notorious ever 


~ since Igl4. Proceedings of this nature 


could not possibly have been kept in the 
derk. They. must have been preceded by. 
considerable discussion and also, it may 
be assumed, ld considerabie peal teetin; 
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position. 
aud title of-Harnam Singh to, encumber - 


. judicata, it is 


E 


The original proprietors of the land and 
the trensferees, who had benefited by Har- 


nam Singh’s action, were Muhammadans, 
- It is clear from the record of the suit that 


they had always very naturally resented 
the expropriation of the Muhanfmadan 
proprietors by the Sikh Rulers, and that 
they had, on one occasion, endeavoured to 
set this aside. There was, therefore, 
not only ordinary local feeling, but a certain 
amount of religious and racial feeling in- 
yolved in the case. I should, therefore, 


in any case, fully agree with the learned | 


Divisional Judge in rejecting the claims of 
Ghulam Haider and Muhammed Vakub to 
compensation, and I have mentioned the 
reasons for my view in some detail, because 


the point is also material when considering 
‘their claim to resist the present suit as 


transferees in good faith without notice 
of.the trust. 

Another point raised by the petitioners 
is that the Divisional Judge wes not justified 
in treating the status of Harnam Singh as 
ves judicata by reason of the Judicial Com- 


‘Missioner’s order of tke 20th December 


I918. ‘The present petitioners were not 
parties to that suit and section 11, Civil 
Procedure Code, it is argued, would not 
apply asthe title which they, derived from 
Harnam Singh was. 
quently, put] prior, to.the institution of tle 
suits. There is this much fotce in the peti- 
tioner’s contention: that section II, Civil 
Procedure Code does not apply to persons 
who hold under a party to 2.suit in virtue 
of 2 transaction made before the decision 
of that suit. Itis no dostt en eccepied 
principle oi law that a fet‘on.- Cannot, in 
subsequent litigation, prejudice a title 
which he has already’ .conterred meicly 
because he himself fails in that; litigetion 
to establish his tight to make the transfer: 
At the same time, the question of res judi- 
cata was not urged before me at the pre- 


liminary, hearing, and in any case the point | 


is not really, material to the decision of tke 
suit. Whether tke question .of Harnam 
Singh’s proprietary title is or is not: res 
one which has teen - made 
so abundantly clear by evidence .and-by 
the circumstanccs of the case that there 
is only one finding possible on the pont; 


It hes been established beyond any shadow : 
of doubt that Harnam Singh. never had 


acquired. not . subse- - 


4 
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any' kind or sort of proprietary titlein the 
land in suit. 

I now turn to the only point which I am 
preparedtoconsider onthisrevision. Coun- 
sel fqr the respondents meets the argument 
of the petitioners in the first irstance bycon- 
tending that the petitioners are not trans- 
ferees in good faith, Asagainst this, the 
petitioner’s point to the finding of the 
Divisional Judge, that they are transferees 
in good faith, and to the fact that ther good 
faithis stated in the order of the Divisional 
Court to have been admitted. I am con- 

_ strained, however, to think that the 
"D visional Judge, in teferring to the 
defendants as transferees in good faith, 
must have hadin his mind only the cases 

‘of Ahmad and Majidgul. It would be 
very difficult to reconcile his own view 
that Ghulam Haidar and Muhammad 
Vakub had full notice of the institution 
of the suit against Hernam Singh and of the 
fact that his incompetency to alienate 
had been challenged, with the finding that 
they were, nevertheless, transferees in 

- good faith, So far as their position is 
concerned, I fail to see how it can.be 
argued that by any principle of law or equity 
they are entitled to resist the present 
suit. : 

` The general contention that the defendants 
in both these cases are transferees in good 
faith without notice of thetrust, is support- 
ed by the learned Counsel for the petitioners 
by a number -of. considerations. ‘The fact 

‘that Harnam Singh wes recorded as full 
owner in the Revenue Record has been em- 
phasized.: As against this, various facts 


are cited, on the other side, such as that the 


" riwaj-t-am” of the village states that 
the Mahant has no right to alienate except 
for building necessity ; that be is only a 
sajjada nashin,” and that the '' jagi" was 
sanctioned “ta qiyam samadh'. So far as 
this question is -ccncerned, the Revenue 
Record must be taken asin favour of the 
defendants rather than of the plaintiffs 
as‘a person who wished.to corroborate a 
particular proprietary title, would refer 
rather to the jamahandi than tothe ‘“riwaj- 


i-am" or the list of pensions. Another- 


point quoted in favour of the defendants 
is the litigation which took place in 1908 
between one Waziri Mal and Harnam Singh, 


In that case Harnam Singh attempted to 
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the property was “Jagir” and inalienable, 


"but it was found by the District Judge. 


that the land was the private property 
of Sobha Singh and his heir Heinam Singh 
and was not “jagir” from Government, 
A general consideration of the evidence, 
coupled with the fact that the alienation 
to Majidgul was made some years before 
the institution of the suit'to remove’ Har- 
nam Singh, tends to show that in hiscase at . 
least the alienees were acting in good faith 
and without notice of a trust. . ih 
Itis, however, for the petitioners to súp- 
Port their contention that-in a case where 
a transferee holds from an ostensible owner 
in good faith without notice, he has acquited 
a title from which he cannot be dispossessed 
by the real owner." In support of this 
contention the learned Counsel for the 
petitioners has quoted a ruling of tlie Madras 
High Court of 1911 published as Prasanna 
Venkatachella v. Collector of Trichinopoly 
(1). He contends that the case is one re- 
lating to a public charity and is very parallel 
to the present suits. It wos there held 
that a transferee was protected by section 
64 of the Trusts Act, II of 1882. But I 
have considerable difficulty in uncerstanding 
why, in that case, no allusion is made in 
the judgment to the fact that the Trusts. 
Act, II of 1882, does not refer to public 
or private religious or charitable endow- 
ments. Yet section I of the Act is perfectly 
clear on this point, The exclusion of: reli- 
gious endowments from the operation of 
the Trusts Act is particularly referred to in 
the Privy Council ruling: Vidya Varuthi 
Thirtha Swamigal v. Baiusami Ayyar (2) 
to which ellusion will be made below. The 
wording of section r of the Trusts Act 
is so clear and unequivocal, that it appears 
to meimpossible to argue that a transferee 
of property belonging to a cheritable and 
religious endowment (such as that which 
undoubtedly owns tke property now in 
suit) cen possibly seek the protection of 
section 64 of the Act. Further, the word 
"trustee" is not to be applied to the case 


G) 33 Ind. Cas, 45; 38 M. 1064. 


.(2) 65 Ind. Cas. 161; (1921) M. W. N. 449; 
ALM. L. J. 346; 44 M. 831; 3 U. P. L. R. (P. C. 
62; 15 L. W. 78; 30 M. L. T. 66; 3- P. L, T. 245; 4 
I. A. 302; 26 C. W. N, 5371 24 Eom. L. R. 629; 26 
A, Lr J. 4975 (1922) A, I. R. (P. C.) 123. 
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ofa Mahant holding the position which was 
held by Harnam Singh. The whole question 
of the applicability. of the word. “trustee” 
in its restricted and technical sense to the 
Mahant of a shrine, is deelt with in a com- 
prehensive and instructive manner in the 
Privy Council ruling cited above. It was, 

. therefore, pointed out that there was. no 
. connection between the position of a trüst, 

as known to English Law, and that of a 
Mahant or manager. That ruling shows 
that the word ‘trustee’, when applied to 
the position of such persons, is used ih a 
colloquial and loose sense ‘and does not 
bring them under the operetion of the law 
relating to trusts. Their Lordships pointed 
ovt as one of their reasons for this view 
that Religious ‘Institutions were specifically 


and intentionally excluded from the opera- - 


pe of the Trusts Act, II of 1882. ‘The 
jew there teken overruled various deci.ions 
on this question’ which are alluded to in 
the judgment, and must also be taken 
as overruling the view of the Punjab 
Chief Corrt in Her Gian Deo v. Baldeo Das 
. (3. It:may be admitted that this view 
is, to some extent, inconsistent with the 
application of Art. .134 of .the Limitation 
Act to a suit of the. present nature. The 
question, however, 2s: to whetlier Art. 
134 does, ot does not, apply is not one which 
-I-am considering in this revision, and does 
uot affect the finding ‘as to the position 
which was held by Harnam Singh. in the 
. present case. It may also be remarked 


that the word used to describe his: position , 


in various records is consistent with the 
view that he must be described asa Mahant 
and manager, rather than a trustee. In 
one place his predecessor, Khud Singh, is 
desctibed, as ‘‘mohtamim” and in another 
as “‘sajjada mashin." Again, the applicebil- 
Aty' of section.64 of the Trusts Act is based 
principally upon the consideration that 
trust property vests in the trustee. As 
pointed out in the Privy Council ruling 
already cited, there ig no question.in the 


case of a:Mahant of the property having ' 
vested in him. The argument put forward ' 


by the petitioners that a valid title from 


a trustee in whom the property wes vested, - 
271; 37 M. L. J. 442; 11 I. W. 23 


accrued to them fiom the moment of the 


(3) 127 P, R. 1908; 23 P. W, R. 1908 F. .). 


us cannot; therefore, be entertain- 
e 
Itis contended, however, for the petition- 
ers that, in any case, the principles of sec- 
tion 41 of the Transfer of Property Act 
apply to the present case. The «Punjab 
High Court have held [Basso v. Mir Muham- 
mad (4)|that the principles of section 4r 
of the Transfer of Property Act are con- 
sistent with equity and are applicable 
to cases inthe Punjab. This general prin- . 
ciple i is also -to‘be assumed from various 
judgments of the Judicial Commissioner of 
this Province. ‘he weakness of this argu: 
ment, however, arises from the fact that 
section 4I of the Transfer of Property Act . 
in p.otecting a transferee in good faith 
from an ostensible owner, teys down the 
condition precedent that the persons inter- 
ested inthe property must have given their 
consent express or implied. It is argued 
by the learned Counsel for the petitioners 
that the plaisitifig in the present case, as 
members of the Sikh public, gave an im- 
plied consent to the transfers by Harnam 
Singh by their long inaction. He would 
call them persons interested in the property. 
Now, this argument appears to me essential- 
ly fallacious. There is no reasonable doubt - 
that section 41 of the Transfer of Property 
Act was intended primerily to apply to cases 
where an ostensible owner bas acquired 
a title benami. Various rulings have heen 
quoted to show that séction 41 protects 
a trensfereein all cases where the real owner 
has allowed the world at large to think 
that some one other than himself was the 
owner of the property, vide, Veerappa Chetti 
v. Ramaswami Chetti (5); Aztz-un-nisa v. 
Ashan Ashraf (6); Lalsing w. Parashram 
(7) and Annada Mohan Roy v. Nilphameii 
Loan Office Lid. (8). Rut all these rulings 
apply to cases where there has been some- - 
thing in the nature of a benami transaction 
which the-real owner has allowed tke trans- 
feree and the public at largeto treat as con- 
ferring 2 genuine title. I cannot see that 


; 20 Ind. Cas. 291; 278 P, L. R. 1913} 239 
P. W. R. 1913. 2 
(5) 53 Ind. Cas. 579; 43 M. 135 26 M. LUT. 


53 Ind. Cas. 970; 22 O. € 243. 
68 Ind. Cas. 332; (1922) A, I. R. z(N 226, 
. N. 436. ; 


I 


f) 
(8) 65 Ind. Cas. 245; 26 c. W 
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they have any applicability to the case 
of a religious endowment where the real 
owner is the shrine itself and whereit cannot 
possibly be said that any particular human 
being hes the power to give any consent 
express or implied, The learned Counsel 
for the petitioners meets. this objection 
by saying thet the corollary to such a view 
is to exclude religious. endowments alto- 
gether from the operation of section 41. 
This objection itself seems to me to expose 
very clearly the inherent weakness of the 
learned Counsel’s position. It is perfectly 
clear that religious endowments are actually 
protected fiom the operation of section 41 
and for a very good reason. Itissurely clear 
that no particular member of the, public 
which has aninterest as a wholein a Religious 
Institution, could possibly validate any 
act of the manager by giving his individual 
consent. Such an argument hes only to be 
statd to be rejected. It follows a fortiori that 
no member of the public, if he cannot give an 
express consent, can give an implied consent, 
Further, I failto understand how the present 
plaintiffs can be given any such position 
of responsibility towerds the institution 
as the agrument of the learned Counsel - 
for the petitioners would seem to assign 
to them. They are not, as a matter of 
fact, the same persons who sued in 19016 
for the removal of Harnam Singh, though 
their agent. in the present case was one of 
the plaintiffs in that suit. Even if they 
were the same persons, their title to 'sue 
‘in 1916 was derived solely from the operation 
-of section 92, Civil. Procedure Code. For 
the purposes of the suit they'were persons 
interested in the endowment. It could 
not, by any stretch of reasoning, beinferred 
from this that they are, thereby, thepersons 
interested in the property within the mecn- 
ing of section 41 of the Transfer of Property 
Act whose consent would protect the trans- 
ferees from dispossession Ly tke real owner. 
The real owner, if the word “ownership” 
can be applied at el] to the property in 
suit,is the shrine itself. I can see nothing 
illogical in holding tkat when property 
is vested in a shrine, it is ipso facto excluded 
from the operation of section 41, because 
there are not in existence persons interested 
in the property within the meaning of that | 
section who have any legal title to consent 
to its alienation, 
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T am unable to hold, therefore, that any 
principle of equity or law in the present 
case protects the defendants from being 
ousted at the instance of the managers of 
the shrine, and I must concur in the con- 
clusions atrived at by the Divisional Judge. 
These petitions are dismissed with costs. 


Z. K. & N.H., Petitions dismissed. 


— —À 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND Civi, APPEAL NO. 
1363 OF 1922. 

Jenuery 16, 1923. 
Presenj:-—-Mt. Justice Abdul Raoof. 
Musammat AMIR BIBI—JvDGMENT- 
DEBTOR—APPELLANT ' 
5 versus 
NUR MUHAMMAD —DECREE-HOLDER— 
" ©- RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. KAI, 

r. 33— Rtestitulion of' conjugal ` righis,. decree for— 
Direction about wife not being sent tojail in 
execution-—Marriage during minority — Eny. 
. Thetendency of modern legislation is against 
sending women to Jail in civil matters, and the 
power of sending women to Jail in civil matters 
ds therefore, be sparingly exercised. [p. 717, 
col, 2.] k Tur 

A woman who disobeysadecree for the restitu- 
tion of conjugal rights loses her right to claim 
maintenance from her husband and this ought, 
ordinarily, to be considered sufficient punishment 
for her disobedience. [p. 717, c01.2.] 

Bai Parwati v. Mansukh Jetha, 59 Ind. Cas, 
361; 44 B. 972 ; 22 Bom. L. R. 1097, relied on. 

Where it was found that a woman against whom 
a decree had been passed for restitution of con- 
jugal rights had been married while she was still 
a minor, that her husband had neglected to mains 
tain her for 18 or ro years, and that there was 
bitter enmity between the parties: 

Held, that this was a fit casein which the Court 
ought to exercise the power vested init by O. 
XXI, r. 33 of the Civil Procedure Code by direct- 
ing that the wife shall not be sent to Jail in execu- 
tion of the decree, (p. 717, col. 2.] 


Miscellaneous second appecsl from an 
order of the District. Judge, Julluadur, 
dated the 4th Merch 1922, cffu ming thet of 
the Mursif, First Cless, Jullundur, dated 
the 14th Februaty 1922. 

Dr, Shuja-ud-Din, for the Appellant, 
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tights: The following facts will disclose the 
nature of the suit end of the question 
arising for considerztion in these cppeels :— 

Musammat Amit Bibi «nd Musammat 
Aziz Bibi ate two sisters, . They were 
married to two brothers Nur Muhammad 
and Ghulam Mohzmmed, respectively, about 
18 or 19 years ego when they were minors. 
It appeers that on their attaining puberty 
their parents refused to send them to their 
- husbands and they themselves refused to 
live as the wives of their husbands. Two 
suits were, therefore, instituted for 
the Yestitution of conjugal: tights egeinst 
the two ledies and for an injunction egcinst 
their father, "Phe suit wes resisted on tho 
ground that the pleintiffs.h-d' neglected 
their duties as husbands, tht they had not 
supported their wives,-cnd thct bitterenmity 
existed between the parties. The suits 
were, however, decreed cud the ‘decision 
was upheld by the Appellate Courtonthe 6th 
November 1920. 

The successful plaintiffs put their dectees 
into execution. The judgment-debtcrs 
filed objections to the effect tht the decree- 
holders were in debt, th 4 thy wete too 
poor to m»intzin their wivescnd th>t enmity 
existed between the pertics. ‘whe Execution 
Court overruled the objections cid mde 
an order directing the judgment- debtors to 
comply with the decrees with/n two months. 
Appeals were preferred to th: First Appel- 
late Court cnd to th- High Court; but they 


were dismissed. Tht judgmont- -debtors still: 


persisted in. disotcying the dectues passed 
against them «nd preferred to go to J.il 
father than to gô to their husbands. The 


Munsif zccordingly ordered th.t both Mu- 


sammat Amir Bibi end Musammat Aziz 
Bibi.be!sent to Jeil for a period of six months 
and directed ths decree-holders to- pay 
Rs. 15 monthly on account of diet money for 
‘each of them. ‘The judgment-debtors zp- 
peeled. Their eppecls hve been dismissed. 
They hove consequently como up to this 
Court in second eppecl ond Mr. Shujz-ud- 
Din on their behalf hrs put forward the 
following fects for th. considur.tioa of the 
Court ind hes requested thit this Court 


should exercise the power given undér O.' 
XXI, 3» Civil Procedure. Code, € fud Should ' 
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These two second appeals . 
have risen out of proccedings in execution ^ 
of a decree for the restitution of conjugal - 


tha fect thet the 


.Served 


7? 


order the release of the appellants: — 

(x) that the appellants were metried while 
they were minors and hed not the marria ge 
been brought about'by their father they 
would have head the right of Tepadietion 
on attaining puberty; 

. (2) that andoubtedly there is enmity be- 
tween the^pcrties; | 

(3) that for 18 or 19 years the husbands 
h^ve been neglecting their wives'end have 


. not: maintained them; 


(4) that the feelings were so bitter that 
the appellants preferred to go to Jcil 
tether then consent to live with thir- 
husbands, and d 

(5) that they have already been in Jail 
cud this circumstance must have cdded 
to the elreedy cxisting bittcrness existing 
between. the patties. . 

Unde: ordinory citcumstances, this Court 
would refuse to listen to ths objections 
tised by wives m-rr:ed according to lew; 
but, having. regard to the special cir- 
cumstances of this particular cese end 
tendency of modern 
legisk tion is against sending women to 
jiil ix civil m^tters, I c, ;m prepzred to excr- 
cise th: discretion vested in the Court - 
under O. XXI, r. 33, Civil Procedure Code. 
Having disobeyed the decree the appellants - 
sh ll hive to m^intein themselves and shall 
not be cntitled to make claim against the . 
huisbends for m-inten-nce: This, cs ob- ` 
in the, cse of: Bai Parwati 
v. Mansukh Jetha (1) will be sufficient ' 
punishment. , ee I. em not pre- 
p..red to go . the length to which 
the learned « J eee "who decided the 
above cited case went,- I mist hold that 
according to the tendency of the present 
times the power of sending women to Jail 
should be sparingly exercised. 

I accordingly accept the appeals and set- 
ting aside the decrees of the: Court below 
disallow the prayer of the decree-holders 
to send the epellents to Jail. I under- 


‘stand th.t the eppellents have alteady 


been telecsed from Jeil. It is not, therefore, 
necessary” to make any further order i in this 
rspect. H.ving tegatd to the particular 


“circumstances of this case I direct that the 


p. ue should beet their own Costs. s 
Appeal accepted. 
[o 5 Iud. Cas, 361; 44 B. 972; 22 Bom, n. Ry 
1097, . , i 
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-BOMBAY HIGH COURT. 
CIVIL REFERENCE NO. 7 OF 1922. 
Saptember 26, 1922. ; 
Present :-—Sit Lallubnai Shah, Kr., Acting 
Chief Justice, Mr. Justice Crump and 
* Mre. Justice Mulla, 
"an SUPERINTENDENT or STAMPS, 
BOMBA Y—PETITIONER 
versus 
-CHIMANLAL LALBHAI AND OTHERS— 
OPPONENTS. 

Stamp Act (IT of 1899), Sch. I, Art. 45— Hindu 
jolm family—Oral partition—Deed transferring 
shares—Stamp chargeable . 

At the time of an oral partition between three 
brothers who formed a joint Hindu family, certain 
shares in a Company, which stood in the name 
of the eldest brother, were not thrown into the 
hotch-pot. Subsequently, the-eldest brother exe- 
-cuted two deeds transferring to each of his young- 
er brothers, the ‘number of shares which fell 
to each, and the question was as to the Stamp 
duty leviable on the deeds: 

Held, that the deeds were chargeable under 
Art. 45, Schedule I to the Stamp Act, as 
instruments of partition. [p. 719, col: 2.] . 

Civil reference made by the Supetin-. 
tenlent of Stamps, Bomba y, uuder section 


' 57 of the Indian Stamp Act, 1899. 


Mr. Kanga, &dvocate-General (with him 
Mr. J. C. Bowen, Governmant Solicitor}, 
for the Petitioner. 


Mr. Jinnah (with him Messrs, Manal 
and Kher), for Opponent No. 2. 

Mr. Thakor (with him Mr. Mantlai and 
Kher), for Opponénts Nos. x and 3. 


Pu, : JUDGMENT, 

Shah, Ag. C. J:-~This is a reference un- 
der section 57 of the Stamp Act 01 1899. 
‘Lhe question referred to. us is?— With what 
stamp-duty is each ot the instruments re- 
ferred’ to in paragraph 1 of the reference 
chargeable ? The instruments are Ex- 
hibits A and B. They are inform trans- 
ters of shares, signed by one of the three 
b:others infavour of each of tha other two 
brothers respectively, Exhibit A is in 
respect of 960 shares and Exhibit B is in 
respect of 830 shares.. We have heerd 
arguments on this question on behalf of 
the Crown and on behalf of the parties 
ivterested. We are of opinion that these 
two instruments Exhibits A and B are 
chargeable under Art. 45 of Schedule 
I to the Stamp Act, as instruments of 
partition. . 
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It appears that a pattítion among these 
three brothers was effected in November 
1918. There was no deed of partition 
aud the shares in question continued in 
the name of the eldest brother Chimanbhai. 
Uhey were in his name before the family 
was divided in interest, ard continued 
in his name after the severance of interest 
in I918. It appears that in 1920 tke bro- 
theis reduced to writing the terms of the 
partnership, which apparently was formed 
soon after this partition, and these shares 


, Rte referred to iu that deed ssjpartnership 


property. 

_ Thereafter, in 1922, by means of the tuo 
instruments in question, the eldest brother 
Chimanbhai, in whose name the shates 
stood, sought to effect the transfer of the 
shares assigved to the share of each of the 
two other brothers. Weare not concernea 
with 130 shares representing the differerce 
between g6o and 839 ‘shares as appear- 


. ing in these instruments, because it nay 


be that the value of tnese shares was 
otherwise made available at the time of 
the partition to that brother. 

Oa the one hand, it is contended that. 
Chimanbhai wasin the position of a trustee, 
und that when he sought to transfer these 
sharesto nis brothers, he did soas atiustce 
to the respective beneficieries, ano that 
tha instruments are Hable to be stamped 
under Att, 62, clause (e). 

On tne other bano, it is urged on behelf 
of the Crown thet the position of the three 
brothers after the oral partition in Novem- 
ber £918 was that of tenants-in-common, 
that the property with which we are con- 
cerned continued in the name of one of 
the tenants-in-common, that when Chiman- 
bhai executed these instruments with a 
view to transfer the shares, he really meant 
to divide the shares and that the two ins- 
truments ate in substance instruments of 
‘partition. In the alternative, it is a1gued 
on behalf of the Crown that the instru- 
ments are liable to be charged unaer Art. 
62, clause (a), as simple transfers of 
shares in an jacorporated Company, ond 
not transfers bya trustee in favour of the 
beneficiaries. 

We have come to the conclusicn that the 
theory of Chimanbhai being a trustee for 
his brothers in respect of these shares can- 
not be accepted. His position wes that 
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of a tenant-in-commoa holding the prop- 
erty for the benefit of the other tenants- 
in-commion after the partition of 191%. 
There is nothing.to show thst these shares 
wete specifically divided at the time of 
that pertition, It is suggested on beholf 
of the two brothers, Kesturbhai and Naro- 
tambbai, that the ‘shares were iu foct 
divided and that their brother Chiman- 
bhai was iu effect constituted a trustee in 
tespect of their shares from tne date of the 
pattition, This plea is not consistert with 
the recitals in the instraments the-nselves. 
The instruments ccntein the following 
' recital: — 

“ Whereas I am not the absolute owner 
of the said shares but am ouly the owner 
of 960 shares out of the said shares and in 
respect of the remaining shores, I am only 

trustee os a separated co-owner (the 
separation having been effccted by taking 
the dividends on the said shares in three 
equal parts)as well as. a partner on 
behalf of the other two partners of the 
firm cf Messrs. Lalbhai Dalpatbhai & Co. 
which was before the-- said separation a 
joint family firm.” 

When we turn to the partnership deed 
it appears from the schedule attached to 
thet document that there is a list of the 
shares given which refers to the full num- 
ber of 2880 shares and in clause 4 of that 
document there is a provision that the 
dividend on the shares in guestion shall 
be divided in equal shares between the 
patties. 
dividends after the partition, is consistent 
with the theory 
among the three brothers or of their being 
partners. But these recitals do not sup- 
port the theory that the shares were in 
fact divided at the time of the partition. 


No authority has been cited for the pro- - 


position that the position of a co-tenont 
or‘a co-partrer holding the property in 


his own same, is that of a trustee for the - 


. Other co-owners or co-partners. It may 
bs-that he has certain obligations in 
xespect of the property so held by him 


towards his co-owners or co-partners and - 


that tha vo-owaers or co-partners would 
have the rivht to entorce in a proper manner 
their Ti; hta of ownership to that property. 
Bat I am ond to hold that Chimanbhai 
. held the suaves in his name as a trustee 
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of tensncy-in-corn.mon: 
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snd. that his two brothers were’ ` henefi- 
ciaries within, the meaning of Art. 62, 


clause (e): In spite of the : arguments urg- 
ed in support of the theory oí ectual por- 
tition of the shares at the date of the parti- 
tion in ror& and of the ‘creation of áruit 
in favour of Kasturbhai and his brother, 
I have no hesitation in rejecting that 
théory on the facis as appearing in the 
documents themseives, and on the 
reference. The next ‘question is as to 
whethet these instruments are poe 
chargeable under Art. 62, clause (a), © 
Att. 45. It is by ro means easy to ade 
whether these instruments are propeily 
chargeable under Art. 62 (a) or under Art. 
45. Informthey are simple transfers and 
in substance they have the effect of 
dividing the property. which .was first a 
part of the joint family property and these 
after held as property belonging to tne 
teunant-in-common. Having regard.to the 
facts of tae case we can treat these instru- 


‘ments fairly as instruments of partition in 


respect of the shares which were kept in 
fact undivided at the time-of the oral 
partition between the three brothers. 
Crump, J.—I concur. 
Mulla, J.-I concur. 
W. C, A. & W, H. 
Order accordingly. 


The fact of equal division of the : 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL NO. 132 OF 1940. 
February 5, 1923. 
| Present -—8ix Shadi Lal, Kr., Chief 
Justice, and Mr. Jrstice Foi de. l 
CHINA MAL AND OTHERS--PLAINTIFFS-- 
APPRLLANTS 
CEVSUS 
GUL AHMAD AND ANOTHER —~DEFENDANIS 
— RESPONDENTS. : 
Transfer of Property Act (I V of 1882), s. 53— 
Fraudulent transfer, setting aside  of— Creditor, - 
-who is not judgment-creditor, whether can sue. 
There is no warrant for the proposition that 
a creditor cannot maintain a suit to set aside a 
deed whichis obnoxious to the provisions of section 
53 of the Transfer of Property Act, until he es- 
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tablishes his debt by obtaining a decree from a 
Court of Law. . 

As soon as a person who complains of a transfer 
coming within the purview of section 53 of the 
Transfer of Property Act proves his debt either 
by producing a decreeinhisfavourorby any other 
evidence, oral or documentary, he is entitled to 
eue, and it is not necessary that he must be a 
judgment-creditor or should have obtained a lien 
or charging order on the property transferred by 
his debtor. 

Reese River Silver Mining Company v. Atwell, 
(1869) 7 Eq. 347; 20 L. T. 163; 17 W. R. Gor and 
Ishvar Timappa Hegde v. Devar Venkappa Shan- 
bog, 27 B.146; 5 Bom. L.R. 19, reliedon. 

The only distinction between ajudgment-creditor 
and an ordinary creditor who seeks to set aside 
a transfer as fraudulent under section 53 
of the Transfer of Property Act, isthat while the 
formetis not bound to bring a representative suit 
on behalf of all the creditors: of the debtor; the 
latter should bring an action on behalf of the 
' . general body of the creditors. 


Second appeal from a decree of tae 
District Jüdge, Attock, at -Compbellpore, 
dated thé 2oth October 19109, affirming that 
of th» Senior Subordinate Judge, First 
Class, Campbellpore, , District Attock, 
dated the zend July 1919. 


`. Mr, M. S. Bhagat, for the Appellants, 
“Mr. Anint Ram, foi the Respondents, 


JUDGMENT.—On tne ist November 
I918, Muaanimad Sher, defendant 
No. 1, exectted a deed of gift by 
whicn he transfered the whole of his 
estate consisting of lands and house property 
to his minor grandson, Said Ahmad, The 
plaintiffs, who are some of the creditors of 
the donor, have brought the action which 
has led to this second appeal, to set aside 
the conveyance ‘on the ground that it 
was maae with intent to defeat or delay 
thecreditors. The Subordinate Judge finds, 
ard his fincing has not. been dissented 
from by the learncé District Judge, that the 
dono: wasatthe time of the gift indebted 
to all the plaintiffs and serveral other per. 
sons; andthat thetiansfer was mace with the 
intentionof defeating the creditors; Indeed, 
the donor himself admits that he was heavi- 
iy. involved in debt when hetransferred the 
whole of his property to his minor giandson 
and he is unable to give any reason for de« 
.priving üimself of his estate and conveying - 
it to his grandson who was an infant at - 

“that tine. His evidence also makes iť 


^ 
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clear that he has no other property to sstis- 
fy thedebts of his creditors, and that even 
after the transfer in question. he himself 
mortgaged a portin of the property conveyed 
by the deed in order to dischatge tne debt 
due to a creditor. It is, therefore, mani- 
fest ihat he is stillthe real owner of theestate 
andthat the deed o: gift was merélya device 
for withdrawing the property from the cre- 
ditors and was intended to be a cloak fo: 
retaining the benefit for himself. Now, 
section 53 of the Transfer of Property Act 
provides that whe: e tne effect ofany transfer 
of immoveable property is to defeat or de- _ 
lay any creditor, anc such transfer is made 
gratuitously, the transfer may be presumed | 
to have been made with intent to defeat or _ 
delay the creditor ot the transferor. This 
presumption applies with full force to the 
transfer which the plaintiffs seek to 
impeach in the present case. 

The Courts below nave, however, dismis- 
sed the suit on the ground that the 
creditors have at present no interest in 
the property, because they are not 
jadyment-creditors and have not attached 
any of the properties affected by the deed: 
Now, this view of the law is, in our opinion, . 
erroneous. Section 53 of the lransfer of | 
Property Act does not requite that the per- . 
sons complaining of a transter coming within . 
the purview of that section should obtain 
decrees proving their debts before they are 
entitled to set aside the conveyance. There 
is no warrant for the position that a cre- 
ditor cannot maintain a suit to set aside’ 
a deed as obnoxious to. the . provisions 
of the section until he establishes his debt 
by obtaining a decree from a Court of Law, 
As soon as the person who complains, 
ptoves his debts either by proaucing a decree 
in his favour or. by any other evidence, 
oral or documentaiy, he is entitled to 
sue; and it is not-necessary that he must be . 
“a judgment-creditor 01 should have ob- ` 
tained a lien or charging order on the pro- | 
peity transferred by his debtor. This . 
principle was enunciated by Lord Romilly,- 
M. R., in Reese River Silver Mining Company 

- v. Atwell (1), a case decided under the 
English Statute, x3 Elizabeth, C.5,0n which 


d (x) (1869) 7 Eq. 347; 20 I. T. 163; 1 W.R; 
OX, 


` 
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Section 53 isin part based; and the same 
View has been expressed by a Division Bench 

of the Bombay High Court in Zshvar Tima- 

Jin Hegde v. Devar Venkappa Shantog 
2). E R 

The only distinction between a judgment- 
creditor and en ordinary creditor, . who 
Seeks to set aside an alienation as fraudu- 
lent under section 53, appears to be that, 
while the former is not bound to bring 
a fepresentative suit on behalf of all the 
creditors of the debtor, the latter, suould 
bring an action on behalf of the geveral 
body of the creditors. The English rule 
On the subject, as stated in Halsbury's 
Taws England, Vol. XV, page 89, is to the 
following efect:— 

“In an action to set aside an ‘alienation 
under the Statute a creditor should eve on 
behalf of himselt and all other creditors of 
the grantor except where he has recovered 
julgment for his debt, in which case he can 
obtain an order declaring the alienation as ' 
vola against him and containing consequen- 

l al oe tor the satisfaction of his debt 
alone, without mention of any other - 
ditors ot their debts,” - dud 

We must, therefore, hold that in order 
to entitle a creditor to bring an action-un- 
der, section .53 of the Transfer of Property 
Act to set aside a transfer it js not necessary . 
that he should be. a judgment-creditor or 
that he should haveanylien or charging 
Order on the. property comprised in the’ 
deed of transfer, ard that the plaintiffs, 
who have brought the action on behalf of 
all the creditors of the donor, have 
established all the requirements òf the. 
aw, do 

We accordingly accept the appeal 
decree the claim with coats a e en US 


Z. K. ” T ‘A eal 
(2) 27 B. 146; 5 Bom, I, Rad kk sii 
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PATNA HIGH COURT, 

APPEAL FROM ORIGINAL ORDER No, 151 

_ OF 1922. 
May .31, 1923. 

Preseni:—Sir Dawson Miller, Ke., Chiet 

Justice, and Mr. Justice Kulwant Sahay, 
Babu CHANDRIKA PRASHAD SINGH 
AND OTEHERS—DEFENDANTS——APPELLANTS 
A versus . 
Babu HIRA LAL AND OTHERS— 
PLAINTIFFS—RESPONDENTS., 

Civil Procedure Code (Act V of 1908), O. XIX, 
"3,0. XXXVIII,r. 5— Afidavit, form of— 
Responsibility for -making | affdavit— Allachment 
before judgment Principles applicable, 


Where an affidavit states that the information 
deposed to is true to the- best of the deponent’s 
knowledge, information and belief,it is imperative 
that the deponent should state how-much of the 
affidavit is sworn to from his own knowledge 
and how much is merely sworn to from informa- 
tion whch he believes to be true. [p. 723, col. z.] 

Padmabati Das. v. Rasik Lal Dhar, 6 Ind, Cas, 
666; 37 C. 259, relied on. ` ; 


An affidavit in support of an interlocutory 
appucatıion may pe confined to tacts 
which the deponent is able to depose to ot his 
own knowledge, or it may be one in which state- 
ments of his belief may also bé admitted if 
the grounds of his belief are given, But if the 
aHidavit swears to certain facts as true and does 
not state that the facts deposed to are merely 
within the belief of the depouent, then it must 
be taken that the statements, in so far as they 
are statements of facts, are matters within his 
own knowledge aud not merely matters of beliet 
only, and it will be no excuse, it those facts should 


, turn out to be untrue, to say that he did not in- 


tend it to be taken that he was swearing things 
within his own kuowiedge and that he merely 
intended to state’ what had been stated to him, 
lp. 722, col. 2; p. 723, col. I.] . 

‘The power given to the Courts, by r. 5 of O. 
XXXVIII of the Civil Procedure Code, to attach 
a defendant's property betore judgment is not 
meant to be exercised lightly or without clear 
proof of the existence of the mischief aimed at 
in the rule. To attach a defendant's property ` 
before his liability has been established by a de- 


' cree may have the eifect of seriously embarrassing 


" nim in the conduct ot his defence, as the properties 


could not be alienated even for the purpose of 
putting him in funds f.r defending the suit which 


, may eventually prove to have been entirely e- 


‘void of merit. ‘his power should be exerci ed 
only when the Court is satisfied, not only, that ‘he 
defendant is about io dispose of his property or 


' to remove it from the jurisdiction ot the Court, 


but also that hus object in so doing is to obstruct 
Or delay the, execution of any decree that may 
be passed against lim and so deprive the plaintiir, 
it successful, of the fiwts of victory, |p. 724, 
«ol.r&a] . MN : ; 

Ouce the Court accepts the view that the de«. 
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faridatit has no intetition of alienating his property, 
there is no longer any power in the Court to grant 


. ‘an order for attachment before judgment, because 


in such à case it is quite obvious that the essential 
condition laid down in r- 5 of O. XXXVIII of the 
Civil Procedure Code -has not been fulfilled. 
[p. 724, col: 1] Ym $E zu 
Anp21l from an otder of ti» Subotdinate 
Judges, Artab, dated the gth May 1922. 
Messt:, 
Mukherjee, for the Appeliznts. 
Mussts. Jayaswal, S..Dayal and Brij 
` Kishore Prasad, fot th». Respondents. _ 
ee er JUDGMENT. . a 


“Miller, C. J.—Ta's:is an: appral on behalf’ 


of -the defendants: in ‘th? suit from an 


- order of th» Subordinate Judge of Shthib.id” 


ordeting cttachm^nt before judgment -of 
immoveable. property- belonging to th: 


defendants: = It appears that the plaintiffs © 
‘Sucd fot recovéry bank of. a déposit of. 
Rs. 1,32,000, or therecbouts,. mide by them.- 
‘in port performance of a contract to pur- 


chxs3,some of the immovecble property of 
the defendants or in‘th: alternative: for 
specific perform^nce and a conveyance of 
the property. " ~ cc 7 7 € i 


The allegetions mde in th» pleint are - 


tht there are certain -mistep-csentations 
cs to incumbrences on th: property and’ 


tht such incumbrances were not disclosed’ 


end, tharefofe, although th: plointifis. are 


seeking, 2s.en. eltefnative, specific perform- - 
nuce, they.ere .really.;ehoiming - back tha” 


deposit m^de with interest dué ther:ón. | 
. ‘the defendents' ccse is that they ere 


peyment.of th: 


gs to ths misteprésontations alleged in the 


pl-int.. The, plaintiffs on thi 9th of May 
of last year. applied for. attachment ,befote - 


judgmest- not only of the property in suit 
but appatently 'of cll th’ immoveáble ptop- 
ctty belonging to the defendants 
is suid to hive been. valued recently by a 
-velustion of th» Court-at a sum of nearly 


cight lakhs-of-rupzes. . 


intertocutory: application of th's sott may 
be given by effidavit and th» only evidence 
presented on behalf of th2-plaintifis on the 
present. application for attachment was en: 
affidavit signed by Har Kishen’ Dis, the 


a u-mukA'ear of one of th» plaintiffs, Th» 
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th» facts deposed to therein ate statements E 
of facts within th: deponént’s kaowledge ' 
ot whether they ate statem^nts mide from 
inform-tion and belief. It was contended, 
in th» first place, on behalf of th: appellants 
thrt an affidavit of th's sott wasnotsuffi:ieut ' 
fot th» purposes fot which it wis Tequifed, | 
b2cause thete was nothing to show whothor ` 
th» statemznts made ate marely statemonts 
oz infotmition and belief ot whotlor the - 
depónent swears to th: facts mentioned : 
as being within his own knowledge. O. 
XIX, r. 3, providesthat, “Affidavits shall be 
confined to such facts as th: deponent. 
to prove, 
except on interlocutory applications, on- 
which statemonts of his belief. may be ad- 
mitted: provided that the grounds th»reof 
are stated.” It follows, ther:fore, that in 


' au application of this sott th» affidavits * 


miy be confined to. facts which the de- ' 
ponent is able to depose to of his own kuow- 
ledge, ot it may be one in which statements. 
of his belief may also be admitted if the 
grotüids of his belief ate given. But if the . 
‘affidavit swears to certain facts as true and 
does not state that th» facts deposed to afe 
mirely those within the belief of th» de- 
ponent, then, Lapprehend, it mast be taken — 
that the statem^nts, in so far as they are: 
sfatem»nts of fact, or» matters within 
his own knowledge and not merely matters 
of belief-only. It follows, therefote, that the 


- present affidavit is not necessarily bad on 


see Qc 3 ' th» ground that it doss not state in terms. 
quite willing to transfer. the propatty -upon : ne prone ts eo 


balance -of th*- purchose * 


price-due end they'deny tli» allegations | merely statements of his belief, The case.. 


- ot Padmabati Dasi v. Rasik Lal Dhar (x) 


whether th: facts deposed, to ate facts 
within the knowledge of the deponent ot . 


wis referred toin-suppott of the proposi-. ” 
tion put forward by the defendants; Ia 


. that case Sir Lawrence Jenkins, C. J., and < 


99" . Wooiroffe, J., stated: “We desire to imptess 
which. . ; 


upon those who propose to rely.on affidavits 


` thit, in future, th? provisions of O. XIX, 


I, 3 must be strictly observed and every 


5 2 euer - affidavit should clearly express how much 
- "fha.evidence necesszry in-support of an - 


is a statement of the depo1ent's knowledge 
and how much is a statemznt of his belief, 
aud th: grounds of belief must ba stated 
with suffitient particularity to enable the 
Cott to judze whether it would be safe 
to act on th: deponent’s belief.” In that 
case, however, as appears from the report, 


affidavit docs not state in terms wheth çr (1) -6 Ind, Cas. 666; 37 C.259. 
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the affidavit which .was sworn was one 
which isin very common usein this country. 
After stating the facts it continued, “I the 
defendant-téspondent, above-named solema- 
ly affirm and say that what is stated in: 
the foregoing petition is true to the best 
of my knowledge, information and belief," 
It must be borne in mind thatin making 
the observations which I have just quoted- 
from their judgment, the learned Judges 
were dealing with a case where the affidavit 
states that the information deposed to is’ 
true to the best of the deponent's knowledge, 
information and belief without ` stating 
specifically which parts. of it are true to 
his knowledge and which parts: are merely 
stated as his belief from information obteived 
by him. Insuchacaseitis clearly desirable 
and imperative that the deponent should 
State how much of the affidavit is sworn 
to from his own knowledge. and how much: 
is merely sworn to from information which: 
he believes to be true; but if the affidavit. 


contains no such statement as that to which . 


I have referred but merely alleges certain 
facts and is signed by the deponent who 
sweats to them, it must, I think, be taken 


that the statements made by hiñ ate Te- . 


presented as statements .true to. . his 
knowledge. I, therefore, think that in the 
present case no exception 
to tlie form of the affidavit on that ground. 
At the same time, I should like to issue 
a note.of warning ageinst litigants. and 
those who swear affidavits on their behalf 
that, if they solemnly affirm, as this affidavit 


does, that certain facts are true without . 


stating that those facts are true only to the 
best of their information, and belief, it will 
be taken that they are swearing to facts 
deposed to as being facts within their own 
knowledge, and it will be no excuse if those 
facts should turn out untrue .to say, “I did 


notintend it to be taken that I was sweating” 


things within my own Knowledge, I metely 
intended to state what had been stated 
_ to me." " Tii EIE: 
The learned Subordinate Judge; when 
the application came before him, had the 
affidavit of Hat Kishen Das before ‘him 
on behalf of the plaintiffs and that was the 
only evidence he héd in support of the ap- 
plication. He granted the'opplicatioz, and 
the defendants contend that the learned 
subordinate Judge was not justified -upon 
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the evidence before him and in the view 
he took of the evidence in ordering an at- 
tachment of the property before judgment, 
because, even if one accepts the findings, 
they are not’ in themselves sufficient to 
bring the case within..the provisigns of 
O. XXXVIII, 1. 5. That rule provides 
that, “Where at any stage of. a stit, 
the Court is satisfied by affidavit or 
otherwise, thatthe defendant with intent 


to obstruct or | delay the execution ` 


ofany decreethat may be passed against 
him (a) is about to dispose of the whole. 
or any part of his property, or (b) is $bout: 
to remove the whole or any part of his prop-' 
etty from thé local limits of the jurisdiction’ 
of the Court, the Court may, direct the’ de-' 
fendant, within a time to be fixed by it, 
either to furnish security, iu Such sum a> 
may be specified in the order, to praduce 
and place at the disposal of the Court, 
when required, the said property or the’ 
valué of the same, or such portion thereof ` 
as may be sufficient to satisfy the decree - 
ot to appear and show cause why he should 
not furnish security.” di a 
I turn now to the evidence in support 


of the application which was before the ` 


learned Subordinate Judgé. The affidavit ` 


in which that evidence was contained reads ' 
thus: “I solemaly affirm as follows:—That 


that may be passed in favour of the plaintiffs 


' with a dishonést motive and ‘with a'view ` 
` tó deprive the plaintifis of their dues as well 
as to obstruct the realization of the decree ~ 


the défendants want to dispose of their ` 
properties specified in the petition. Thatin ' 


case the properties are- disposed of there ' 


will be considerable difficulty ` in-realizing 
the decretal amount; rather the realization ` 


would be impossible. An attachment be. ' 


fore judgment of thé defendants’ properties: 


‘is, therefore, necessary." 


That was the whole of the evidence on 


' behalt ‘of the plaintiffs before the learned 


Sübordinate Judge when he had” to come 


‘to a` conclusión whether he should grant 
tan order for attachment! before judgment 


"or not. 


'Thedefendants, on the other hand, 
“put in a petition, verified by an affidavit, 
in which they stated that it was absolutely: 
‘untrue that they had any intention of dis- 
-posing of any portion of their family prop- 
‘erty, that is to say, the property which it - 


E 


ae 


0044 


-r 


. at in the rule, 
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.Was sought to attach, and that the state- 
inént to the contrary madein the' affidavit 
of Har Kishen Das was absolutely malicious. 
- Let us see how the learned judge dealt 
With the matter, His judgment is short 
and itistothiseffect: ''"elearned Counsel 
for the defendant in support of his petition 
objects'to furnishing security or to attach- 
ment of the properties mainly on the ground 
-that there is no intention on the part of 
“the defendant to alienáte any portion of 
the property sought to remain under at- 
tachment. This explanation, however,is not 
sufficient. The main object ofthe rule afore- 
said is to enable the’ plaintiff to realise. 
“the amoünt of the decree in the event of - 
: his obtaining a decree in the suit, The 
"+ plaintiffs seek for a decree of about 1j lacs 
of rupees in the suit. It is to be a money- 
decree. On behalf of the defendant it is 
riot made out how this decree can be realised 
‘it steps are not taken to keep the defendants’ 
property under attachment as contemplated 
by the above rule.’ The above rule-is 
O. XXXVIII, r. 5 which is stated at the 
head ofthe order, ‘Nor is it attempted to be 
shown how the defendant: will be prejudiced, 
if his properties remain under attachment’ 
whet there is no intention on his pait to 
alienate the properties. In this view. of 


the casé the rule issued on the defendant: 


will be confirmed and the properties will 
remain under attachment pendente lite,’ 
With great respect to the learned Sub- 


ordinate Judge, it seems.to me that he en- 


titely misapprehended the scope and effect ' 
of O. XXXVII, r, 5. The power given to 
the Court to attach a defendant’s property 
‘pefore judgment was nevet meant to be 
exercised. lightly or without clear proof 
_of the existence of the mischief aimed 
To attach a défendant's 
property before his liability has been es- 
tablished by a decree may have the effect 
of seriously embarrassing him inthe conduct 
‘of his defence, as the properties could not 
be alienated even for the purpose of putting 
him in funds for defending the suit which 
may eventually prove to have been entirely 
devoid of merit, Such” a power is only 
„given when the Court is satisfied, not only 
“that the defendant i is only about to dispose 
of his pioperty ox to remove it from the 
jurisdiction of the Court, but also that 
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his object in so doing is to obstruct or delay 
the execution ‘of any decree that may be 
passed against him and so deprive the plaint- 
iff, if successful, of the fruits of victory. 
In the present case the learned Subordinate 
Judge has not stated that he does not believe 
the defendants when they say that they 


"have no intention of alienating.any portion 


of their property under attachment. All 
he saysis,that this explanation is not suffi- 
cient. It seems to me that once you accept 
the view that the defendants have no in- 
tention of alienating their property -there 
is no longer any power in the-Court to 
grant an order for attachment before judg- 
ment, because in such a case it is quite: 


obvious that the conditions of O. XXXVII, . 
| rf. 5, which require the Court to be satisfied 


that the defendants are about to dispose 
of their property with intent to obstruct 
or delay the execution of any decree that 
may.be passed against them have not been 
fulfilled: But the learned. Judge - goes 
on and gives as a reason. for passing the 
order in question, that it is not made out 
by the detendants how the decree can ke 
realised if'steps are not taKen to keep the 
defendants' property under attachment and 
further that no attempt has been made 
to show how the defendants will be preju- 
diced if their property did remain ‘under 
attachment, when, as they say, there was 


` no attention of parting with it. It was 


only in this view ot the case that the learned 
Subordinate Judge passed the order. -Itis 
peifectly clear that the reasons given by 
the learned Subordinate Judge for ordering 
the attachment cannot stand. We might, 
if we thought fit, refer the case back to 
him again with certain directions as to the 
scope and meaning of ` Os XXXVIII, 
IX. 5; but the evidence is^ before us 
and we are competent: as a Court 
of First Appeal to deal with'the ques-. 
tion raised. To my mind in a matter 
of this sort the affidavit put forward on 
behalf of the plaintiffs, contradicted as itis 
by the defendants, is entirely insufficient to 
satisfy any Court that the defendants are 
about to dispose of.their property ‘or re~ 
move it cut of the local limits of thé juxis- 
distion of the Court with intent to obstruct 
or delay the execution of any decree that 
may be passed against them. The affidevit 
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is couched in the most vague and general 
terms, The deponent says that with a 
dishonest motive the defendants want 
to dispose of their property, and then says 
that in case the properties are disposed 
of there will be considerable difficulty in 
realising the decretal amount. "That is all. 


No particulars of any sort are given as to the © 


defeadants having attempted to alienate 


their property on any occasion, and it is | 


‘not suggested that anything took place 
which would lead one to suspect that the 


defendants had any intention of removing . 


their property from the jurisdiction or put- 
tingit out of the power of the Court, Not a 
word is said as to how the deponent came 
by his knowledge of the facts which he 
affirms; and as evidence the affidavit when 
contradicted appears to meto be practically 
worthless. The property attached in this 
case issaid to be valued at something fike 
eight lacs of rupees: in fact, it isthe whole 
of the immoveable property of the.defend- 
ants, whereas the plaintiff's claim is only 
for something under a lakh- and-a-half of 
rupees. This initselfisto my mind a matter 
which raises some suspicion as to tke bona 
fides of the plaintiffs in the matter, end is a 
consideration which ought to lead ike Cout 
to scrutinise somewhot carefully the evi- 
dence upon which the application is based. 
The defendants, on the other hand, have 
repudiated entirely anyintention of alienst- 
ing their property or removing it out 
of the j jurisdiction of the Court. The learn- 
ed Subordinate Judge does not appear to 
have disbelieved them; but, even assuming 
that they had no such intention, he has 
nevertheless ordered the property to be 
attached. The evidence in the present 
case entirely fails to satisfy me that any 
case has been made out for taking what 
after all is a very drastic step, namely, 
attaching the property before the plaintiffs 
‘have shown any right to succeed in the 
suit, - 
In my opinion this appeal should be al. 
lowed, theorder of thelearned Subordinate 
“Judge set aside, and the d released 
from. attachment. 


The appellants are entitled to the costs 
of the petition before the learned Subordi- 
nate Judge and the appeal to this Court, 


Let- the record be sent down at once 
to the lower Court. 
. Kulwant Sahay, J.—I agree. 


Z, K. ÈN. H. Appeal alle. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL, NO. 137 Or 1922. 
January 2, 1923. 
Present -—Sir Shadi ' Lal, KT., 
Chief Justice, and Mr. Justice Fforde. : 
Nawab ABUL HASAN KHAN 
—PLAINTIFF—APPELLANT 
X Versus j 
Tug MUNICIPAL COMMITTEE or 
DELHI—DEFENDANT—RESPONDENT. 

Punjab Municipal Act (IIIof 1911), SS. 3 (13) 
(a), 189, 193—Sirect—'' Accessible to the public,” 
meaning of—Sanction to Luild— Condition regulat- 
ing line of fr ontage, when can be imposed. 

The expression “accessible to the public” in 
section 3 (13) (a) of the Punjab Municipal Act, 
means opeti to all the public in fact, whether by 
right or permission. [p. 726, col 2.] - ! 

The power to restrict the right of free building 
by private ówners upon private land is conferred 
upon Municipalities by section 189 cf the a td 
Municipal Act.” [p. 726, col. 1.J 

Under that section a Municipal Committee has 


no power to enforce conditions regulating the lire. . 


of frontage unless the intended building abuts on 
a street. [p. 426, col, 2.] 

Under section 193 of the Punjab. Municipal 
Act, a Municipal Committee may refuse permise 
sion to build at all; but if permission is granted it 
can only impose such conditions as are provided 
for in sub-section (3) of section 189 of the ‘Act, 
[p. 727, col. 1.] 

Letters Patent Appeal against an order 
of Mr, Justice Broadway, dated the 15th 
May 1922, in Civil Appeal No. 2394 of Toe, 
published as yr Ind. Cas., 775. 

Lela Sardha Ram, for the Appellant, 

Mr, Dalip Singh, for the Respondent. 


. JUDGMENT.—The . appelle nt, 
Hessen Khoo, ‘applied to the Municipal 
Committee of Delhi for permission. to 
erect a dwelling house” upon certein land 
of his within the Municipal area. 
Permission to build wes. grented, but 


- Abul 


wes coupled with a condition thet the build: . 


ing should be crected 


“four feat away’ 


ji from the middle of the- road.” 
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ABUL HASAN KHAN V. MUNICIPAL COMMITTER, OF DELHI; 


The term 


“road " is here used to denotefa pottion of 


x 


land belonging to onefBenarsi Das, sepatated ` 
by a low wall from the land on which appel-. 


lant desited.to-build- 


. If the appellént had built in a ance 
with this condition, his. structure would 
“have stood a foot ot so behind this wall. ` 


In point of fact the house was builtin con- 


_tact'with the wall and, therefore, in viola- 
tion of the condition imposed by the Munici- ' 


pality. 


The question for our determination is 


whether or not the Municipal Committée | 


had power to impose this condition. The 


power to restrict the right of ftee building ` 
“ that the ground in question does not ome 
' within the description of “vacant space” 


by private land owners upon private land 
is conferred by the Punjab Municipal Act, 
I9rr. Section 189 (1) of the Act provides 


that no person shall erect a building without ' 


the sanction of the Committee. Sub-section 


(3) provides that the Committee may by bye- ' 


‘law. ptesctibe, inter alia, the tequirements 
‘to which the maie must conform in 
“respect of:— 

(i) free passage ‘ot way in front of the 


^ "building ; ; 
(ii) space to be left about the building to . 
x secure free circulation of eir and facilitate 


“scavenging ànd for the” prevention of” fire; 
(ii) ventilation and the; provision and 
- position of drains, privies, iatrines, urinals 


ior cesspools; 


` , (iv) level and width of foundation, level 


71: of lowest floor, and the stability of the struc- 


-tuté;-and 
(v) ‘the line of frontage with neighbouring 


‘buildings, if the building abuts on a street, 


The stiptlation i imposea by the Committee 
‘in giving the sanction to build is-now im- 
peached on the ground that it is not au- 
thorised ‘by the bye-law framed unde? 


` - the provisions of this sub-section. 


It has been contended ' ‘throughout or 


- behalf of the Committee that this restriction 


“does come within the scope of the sub- 


` section ; thatis to say, thatit was imposed 
: for:the purpose, of regulating the line of 


frontage with neighbouring. buildings which, 


* ófcoürse, assumes «that - the: building in 


quéstion “abuts on a street.” 
The appellant has throughout maintained 
that the building does not in fact abut o3. 


"a street, and that, thetefote, the restriction 


“sion, 
“evidence before it hes found that this ground 


is not within this sub-section and is accord- 
ingly invalid. ‘Io determine these issues 
between the contending patties the following 
questions were framed in the Court of first 
instance: 

(x1) Whether the order of the Municipal 
Committee is ullra vires? 

(2) Whether the adjoining open space 
is not a street ? 

Section 3 sub- section (13) (2) of the Muni- 
cipal Act defines "street" as “any road, 
foot-way, square, Court, alley of passage 
accessible, wether perma nently or temporari- 
iy, to the public, whether a thoroughfare 
or not." ‘The second portion of this sub- 
section’ (a) includes a vacant space under 
certain limitations, butit has been conceded 


thus defined, and accordingly the' jud 
was framed under the first portion of the 
sub-section. 

Now, it is quite clear that the ground 
in question. would come within the de- 
finition of street es defined in the first part 
of section 3.(r3) (a) ifitcould be shown 
to be “accessible whether permanently 
or temporarily to the public." ‘ Accessi- 
ble to the public" means open to all the 
public in fact, whether by right or permis- 
The Court of first instance on the 


is not accessible’ to the public within the 
meaning of that phrase, ond has held 
accordingly that the ground is' not a street. 


r 


With this decision both the leetned Judges . 


‘on appeal have agtecd, and we can see no 
Ieason for disturbing this finding of fact. 
-It follows, therefore, that the building docs 
not “abut on a street," and accordingly 
‘the condition ‘sought to be imposed is not 
authotised “by sub-section (3) (v) of section 
189. The Committee has no power to en- 
force conditions roeguleting the line of 
frontage unless the intended building abuts 
9n.a.street, and so far, therefore, as that 


clause in the. sub-section is concetned the - 


restriction is ultra vires. 

Ithas been urged by Counsel for the 
Municipality’ thet the condition imposed 
may still be authorised: by (7) or (i) of 
sub-section. 


' (3) That is to say, that the order to erect - 


the building at a distance of four feet from 
the middle of the Toad was made. for_the 


l 2 a dk ie ` 
t te H 5. 
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‘purpose of allowing a free passage oT way: 


in front of the building, ot ^ space to secure 


“free circulation of eir, facilitate scavenging , 


and prevent fite. .We cannot accept this 
“contention. It doesnot appear to have been 
Seriously relied upon in the Courts below, 
' end itis not consistent with the fects of 
the case. ^ — A E 
_It has been further urged on behalf of the 
respondents that the Committee hes power 
under section 193 of the Act to sanction’ 
any condition it may think fit to impose. 
This view, also, we cennot accept. Section 
‘193 empowers the Committee to refuse 
sanction to build ; of to grant senction either 
absolutely or subject to-such modification 
asit may deem fit in respect of ellor eny of 


the - matters specified in sub-section (3) - 


of section 189. ‘That is to say, the 
-< Committee may refure, permission to build 
' atoll; but if permission is granted it can 
only impose such conditions cs ére provided 
` forin the sub-section. - S 
Holding, es we do, thet the ‘condition 
‘imposed by the’ Committee is ultra vires, 
we must allow theepreel with costs, affirming 
the order of the District Judge.:' . 
Z. K - Appeal allowed. 
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OUDH JUDICIAL. COMMISSIONER’S - 
COURT. 

SECOND Civi, APPEAL NO. 252 OF 1921. 
i May 23, 19223. ` : i 

_ Present :—Mr. "Simpson, A. J. C., and; 

©- MI, Wazir Hasan, A. J. C. 

: BALBHADDAR PRASAD TEWARI AND 
ANOTHER — DEFENDANTE- APPELLANTS- 

: Versus um ; 

HAR NARAYAN DAS—FLAISTIFE--. 
E ten s RESPONDENT, A" : 
Riparian ownevs—Sudden change in. course of 
viver—Land belonging to one, owner joined with 
` that of. another—Ownership, transfer of—Principle 
applicable— Identity of lands not lost, cae of— 
_Dhardhura, custom of, meaning of-—Wajib-ul-arz, 
construction of—Bengal Alluvion and Diluvion 
` Regulation (X I of 1825), s. 4 cl. (2). >, DR 
Where by a sudden change in the course of a 
river, a piece of land belonging to one riparian 
.owfier is cut off and placed in contiguity to. that 
. „of another riparian owner, the ownership in it is 
,not changed so lorng as jis identity is not destroyed. 
"dp. 729, col. 1] ^ DE MA iS TN vs 


"The principle of law stated above is one not 
merely of English Law, nor a principle peculiar 
ta any system of Municipal Law, but itis a pring 
ciple founded in universal law and justice, and 
has been embodied in clause (2) of section 4 of the 
Bengal; Alluvion and  Diluvion' Regulation, 
[p. 729, col.2] . Loc 

Where a person sets up a custom in derogation of 
the aforesaid principle he must prove'the same by 
clear, definite and specific evidence. [D. 733, col. 1.] 
^ It is wholly against all principles to uphold 
‘a custom by. means -of possible inferences or 
even by probable implications. [p.731, col. 2.) 

The word dhardhura is not a term of art signity- 
ing necessarily ‘always and under all conditions 
that the deep stream constitutes a “permanent 
‘boundary between two estates onthe opposite bank 
of a river. [p. 73x, col. 2.] 

. The wajib-ul-arz of a village on one ‘side of a 
river contained the following entry: “ As between 
our village and the opposite village D, there is an 
old boundary formed. by the main stream of the 
river, and asup till now the main stream flows 
. ‘below oür village the land of the -katri appertains 

to village D, but when the main stream shall 

flow below D, we' shall be entitled to the land. 

‘of the kati.” The wajib-ul-avz of the village. on 
.the opposite bank stated, “The river passes 
"by.the.extremity of this village and, therefore, 

when any land on this side of the river is washed . 

away to the other side, the same is taken 

ossession of by the Zemindar on whose side the 

‘land falis, i.e., the custom of dhardhura prevails: 

Held, (x) that though the usage of dhardhura 
was expressly mentioned in the wajib-ul-arz, yet 
the condition of things to which it was applicable 
was stated in words which may merely connote 

: the acquisition of land by. gradual accession, and 
if that were so, the entry would amount-to nothing 

more than a mere recital of the general law; [P. . 

731, col. 2.] 

(2) that there was nothing to show that the 
entries in the  wajib-ularaiz^ were -explicitly 
‘applicable to a case of a transfer of land from one 

. side of the river to the other by a sudden change 

of the course of the river, ' [p. 731, col. 2.] 2 

Appeal from a decree of the ‘Third 
Additional District! .Judge, Lucknow, 

“dated the oth May 1921, confirming 
the decree of the Subordinate Judge, Unao, 
dated the 15th April roar. 

Pandil Gokaraxn Nath Misra, 
Appellants... ^ 7 ie a 
Baba Basudeo Lal, tor tha; Respondent, 
` JUDGMENT,—This is a second appeal 
from the decree of the Third Additional 
District Judge of Lucknow, dated the gih. 

"May .1921, confirming the decree of the: 
Subordinate Judge of Unao,-dated the 
isth April 1921, by which the suit 
„ôt > the. plaintiff-respondent was de- 
'creed.. "Phe appeal originally came up 
for hedring bétoré a Single Judge. of 
this Court, who, by his order datéd the 13th 


dor: the 
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November 1027, certified that the case was 
fit to be heard and decided by a- Bench of 
two Tudges. It-hasaccordingly come he- 
fore us for decision. ^ ^ f 

~ The facts of the case are few and simple, 
but the question for decision in this appeal 
is not only of considerable importance but 
is also difficult of solution. ‘Lhe plaintiff 
is the owner of the villages Reotapur 
and Mirzapur,.Pargana Sikandarpur, in the 
District of Unao. These two villages are 
situate on the north side of the river Ganges. 
The cefendants are the propiiefore of the 
villages Keora and Keora Kachar which 
- lic on the south of the river in the Cawnpore 
District, and under normal’ conditions: the 
river Ganges forms the boundary between 
the two estates. 

“The plaintiff’s caseis that, by virtue of 


a custom of dhardhura, the deep stream of - 


the river determines the boundary even 
when that stream has suddenly changed 
its course and the land is thrown from one 
side of the river to the other by the 
' gction. of the shifting of the deep stream. 
Thus, the land thrown towards the north of 
the deep stream becomes the property of 
the plaintif and the land thrown towards 
the south ‘and on: being attached to the, 
defendants’ villages becomes the property 


< of the defendant,- Up to October 1913, 


the entire area iu dispute. formed part 
of the deféndants’ villages but in 
November. of the same year the river 
suddenly changed its course and the 
-lands in dispute which formerly belonged 
to the defendants having been thrown by 
the shifting of the course of the tivertowaras 
the north, became attached to the plaintiff's 
villages.. On the basis ot the custom 
mentioned above the plaintifi claims title 
to those lands measuring about 24570 bighas. 


His suit has been decreed by both the Courts ` 


below. In appeal before vs'the question 
for decision is, whether he has succeeded 
in establishidg a valid custom upon which 


s., histitle to the lands in dispute could rest. 


There was a previous litigation between 


these parties in which the present plaintiff, 


- founded his title to the lands in dispute 
. on the same custom of dhardhura on which 
he' relies in the present care, In the first 
two Courts he was unsuccéssful,. The find» 
ing of those Courts on the question of cus- 
tom wasagainst him, There wasa secord 


eppeel in that case. Alearreó Judge of this 
Court came to the conclusion that the custom 
of dhardhura was established. The deci- 
slons of the two Courts below were reversed 
and the sult was remanded to the lower 
Appellate Court to be re-admitted under its 


‘original number and disposed of after taking 


any additional evidence that it might con- 
sider necessary, in accordance with the direc- 
tions given In that judgment. After having 
recorded the finding that the custom of 
dharthura was proved, as stated above, the 
Icarned Judge proceeded to determine the 
question whether that custom could apply 
to a pcrmanent island situated between two 
streams.of a river, but the materiols on tke 
record not, being sufficient to enable him to 


- give a finding on that question the whole - 


sult was temanded as Indicated above. On 
the gtestion set forth in the judgment men- 
tioned abcve, the Courts below gave a find- 
ing In favour of the defendants and adverse- 
ly to the plaintif. The resiut of that find- 


‘ing was thot both these Coutts dismissed 
‘the plaintiff's suit. A second appeal was 


again preferred by the plaintiff from the 
last mentioned decree of distnissel and tke ` 
same learned Judge of this Court, who had 
heard the previous appeal, also heard the ap- 
peal on the second occasion. Dythe order 
dated the 13th September 1918,that appeal 


‘was dismissed. In agreement with the de- 


cisions of the lower Courtsthe learned Judge 
recorded the finding that the conclusion is 
irresistable that the sofa was not fordable 
but regular though a minor stream formed 
an island between it and the present main 
stream of the river. Itis dificuit to con- 
ceive on what ground the title to-the islavd 
was adjudged In fsvoür of the defendants ` 
though the finding recotded was that tke 
channels between the island anc the shore 
onthe side of the defendants’ villages were 
not fordable. .In such circumstances, the 


` tile to the island would seem to vest inthe 
“Crown (See clause 3 of section 4 of Regula- 


tion XI of 1825), Be that as it may, it is 
perfectly clear that the learned Judge held 
that the custom of dkardhura as ptoved in 
that case was not established to include 
within it a case in which the deferdants’lerd 
“had formed into a perthanent Island formed 
by two streams of the river neither of which 
“was fordable, In fact he recorded his opin- 
‘fon as follows: It was held by this Court 


1 
Vol. 73) 


that there was e custom of dhardhura pre- 
vailing between the’ villages in question 
but ft was inapplicáble to e permanent island 
situated between two streems of a river 
none ot which was fordable.” In giving 
this finding he obviously took. into con- 
sideration the peculiar characteristics 
with which the defendant's land had te- 
appeaied after the change inthe course 


of the river. ‘Chis is an element which bas. 


an important beaiing on the ‘qucstion 
of custom: which we will discuss hercafter. 
It is not disputed in arguments before us 
thatthe identity of the defendant's lands 
is not lost by the change in the course of the 
river, in spite of the fact that those londs 
now lie on the north side of the river instead 
of the south where they had formed part of 
the defendants’ villages. Indecd, this fact 
is admitted in paragraph 2 of the plaint 
and that admission is still odheredto. Now, 
if there were nothing else to control the case. 
the title to the lands 1n suit would not vest 
in the plaintiffaltheughthe river hadsuddcn- 
ly chenged its coufse end the lands were 
cut off from the defendant’s village: and 
wee joined bv the fluvial action to those 
of the plaintiff's. In the care of Jagyot 
Singh v. Brij Nath Kunwar (1). Lord 
Robertson in , delivering the | judgment 
-of the Privy Council observed es follows:— 
“Now the mere fect that a change in a fivet's 
course hes pleced lend belonging to A in 
contiguity to the lends of D could never 
deptive A of the lends and transfer them 
to B. And the proposition meintenied 
by the appellant is by several steps neater 
then this to peradox; for he contends that 
if, after: temporary abkerrations, a river 
at last leaves the land of Ain status quo 
ante it must be held to be an accession to 
B, his. next neighbour. It is superfluous 
to say that neither the .Statute Law of 


India nor the general principles of Juris- 


prudence lend the slightest support to such 
unteasonable conclusions." Weare, there- 
fore, cleatly of opinion that, on general 
principles of lew, the plaintiff has no right 
to the lands in suit. We ate also of opinion 
‘that not only the plaintiff has no such 
Tight but that the title to those lands. still 
vests in the defendants as it admittedly 


(I) 27 C. 768 at-p. 7721 27 I. A-8154 C. W. N, 
555; 7 Sar, PCJ, 699) 14 Ind, Dec, (N.$.) 502 (P,C.). 
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was with them before the change in the 
course of the river. This would be so ac- 
cording to the law as indicated by Lord 
Justice James in the case of Felix Lopez v. 
Muddun Mohun Thakoor (2). Yn enunciat- 
ing the tule of English law on the Subject, 
his Lordship quoted from Hale de Jure 
Maris, p. 15:—'' If a subject hath land ad- 
joining the Sea, andthe violence of the Sea 
swallowit up butso that yet there be reason- 
&ble marks to continue the notice of it; 
ot though the marks be defaced yet if 
by situation and extent of quantity and 
bounding up on the firm land the same 
can be known of it be by aft of industry 
Te-gained, the subject doth not -lose his 
property." “Ifthe mark remain or continue 
ot the extent can feesonably be certain 
the case is clear.” With reference to these ` 
quotations Lord Justice James proceeded 
to make the following observations.—'"TYhis 
principle is one ‘not merely of English Law, 
nora principle peculier to any system of 
Municipal Law, but it is a principle founded 
in universallaw and justice; that is to say, 
that whoever has land, whereveritis, what- 
ever may be, the accident to which it has 
been exposed, whether it bea vineyard 
which is covered by lava or ashes from a 
velcano or a field covered by the sea of 
by a river, the ground, the site, the prop- 
erty rcmains in the original owner.” 

The defendants’ title to the lands in 
dispute is not only supported. by the general 
principles of law to which we have already 
£dveitcd but itis completely covered by 
the terms of cleuse 2 of section 4 of Regula- 
tion XI of 1825. This Regulation is directly 
applicable to the case before us for the 
reason thatit wes applied to Oudh by the 
Oudh Laws Act (XVIII of 1876). Clause (1) 
of section 4 of that Regulation deals with 
a case where. land is gained by gradual 
accession; but the case before us is ad- 
mittedly not of gain by gradual accession 
butis one whete the river has suddenly - 
changed its course and the land which 
before the change lay on the southern 
bank of the river now lies on the ‘northern 
bank of it. Clause (2) of that section is as 
follows;—'''fhe above tule shall not be: 


> (2). 13 M. I A. 467 at p, 472) 14 W.R. P. C, 
11; 5 B. L. R. 521; 2 Suth, P, C. J, 336r 2 Sar, P. 
C.J. 5941 20 E, R. 625, : 
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: Considered ` eppliceble to cases in which a’ 


“tiver: by a sudden change ofits coürse may . 


"break through end intersect an estate with- 
.out any gradual enchroechment, or may 
by violence of stream separate a consider- 
"able “piece of lend from-one estate 


‘the, identity 
.nition of the land so removed. In such 
-cases -the land on being clearly recognised 


_ shall remain the property oi its original 


‘owner.”. We have alteady pointed out 
that on the case of both parties the lends in 
dispute retained their identity as the lands 
of the défendents which were attached 
‘to their village Keota Kachar previous 
to the sudden change in the course. of -the 
deep stream of the river. But the plaintiff 
‘says, ^* I have proved a custom under the 
provisions” of section 2 of the same Regü- 
ation which hes the effect of making me 
the owner of what is 
fendants’ property." The question for cor- 
sideration, therefore, is, “Hes the pleintiff 
succeeded in proving such a custom ?” 
Before entering into a discussion of 
the evidence upon which the pleintiff relies 
in proof of the custom we think it desirable 
to sey that he must establish a custom 
which should go to the whole length of 
vebrogeting the lew under. which the de- 
fendents’ claim title to the lends jin suit, 
and unless that is done, the general law must 
prevail. Thet.law, es has. just now been 
pointed ont, is to be found in the tems of 
cleuse (2) of section’ 4 of Regulation XI 
‘of 1825. “Where a custom is proved to 
exist it supetsedes the general lew, which, 
however, still regulates all outside the 
custom.” Ram Nundun Singh v. Janki 
Koer (3). -The essence of the custom whicli 
the plaintiff must establish by clear, defi: 
‘nite -ånd specific evidence lies in the ele- 
ment. that the-identity of the defendants’ 
lands is not déStroyed but thet, on the other 
' hend,.they ate cleerly.recogniscd as being 
the defendants’. lands. .If, therefore, the 
custom which the plaintiff hes sought to 
prove -in this case does not esteblish speci- 
tically thet it relctes to a cese where by 
a-sudéen | change of the course.of the river 


828 at p.. 852; 29 LiÀ.-178; 7 C. W. 
LR. 1902; 4 Boin., ae Re O64 8 Sar 
MP » B : 
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eud ' 
join it to another estate without destroying ~ 
‘and preventing -the recog- - 


: from one estate ` 


eamittcdly the de- - 


` lend is seperated {rom one estate and joined 
to enother, though the change has ncither 
destroyed the identity nor prevented 
the recognition of the lends so proved, he 


-must fail. This, eccording.to our judg- 
.ment, iskey-note of the position. 
: Thé eviderice of the custom consists 


solely of a certain number of wajib-ul-arvaiz 
which will be discussed in detail later on. 
At present it is enough to say that none 
of these wajib-ul-araiz specifically deals with 
acese where a sudden change in the course 
- of a river hes happened end lend is separated 
end joined | to another 
-thereby “without destroying the identity 
_énd preventing the recognition of the lend 
so removed,” ‘This conclusion is strengthen- 
.ed by the view teken. by the learned 
.Jcdge of this Court. who decided 
.the previous suit tetween the partics. 
He held, cs prcviously- pointed out, that 
-though the custom of dhardhura was es- 
- tablished, yet it did not cover “the case 
where the lend had -appeared in the form 
of <n island betwcen two streams of the 
Tiver. . 
Inthe Province of the Punjab the custom 
of deep stream boundary is recognised 
in three separate forms which differ from 
one enother on a cardinal feature of dis- 
tinction. In the first form, title to lands 
which by chenge in the course of the streem, 
Lbecemes tiensferred from one side of fhe 
streem to cnotker, is elso. transferred, 
though the lends remain intact end ere iden- 
tifiible. In the second form, there is no 
trensfer of ownership when the lend trens- 
ferred is identifi&ble. The third form makes 
the ted in the river es the permanent bound- 
aly, no matter whet changes may take 
plece. in the deep stream the title tothe soil 
remeins the seme. ‘The plaintiff, therefore, 
heaving failed to prove thet the transfer 
of title to the lends even when they cre 
-identifieble is within the custom his suit 
must te. dismissed. 

he finding in favour of the iia Te- 
cotced by the lower Coutts is mainly in- 
firenced by the decison.of this Court, 
to which reference hes repectedly. been 
mice before. The evidence.in support of 
the custom consists of the entries in the 
vwajib-ul-araiz of -severel villiges,-come o1 
the Unao side : end others on the Cawnpore i 
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. side of the river. We now propose to con- 
sider these waj1b-ul-araiz severally. Exhibit 
. 51 is the wajrb-ul-arz of the village Mirzapur. 
Exhibit 52 is the waj1b-ul-arz of the village 
Reotapur. Both these villages ere owned 
. by the plaintiff and are on the Unao side 
. of the river. These two wajib-ul- araiz have 
a material bearing on the cese because 
they relete to villeges to which the de- 
fendents’ lands have become attached by tke 
change in the course of the river. The 
entry relied on in Exhibit 5x is as fol- 
..lows;— .. MS 
'* As between out village and the opposite 
villagé Dharamput, District Cawnpore, there 
is en,old boundery formed by the main 
stream of the river, end es up till now 
the mein streanr flows below out village, 
the land of the katri appettains to village 
Dharempur; but when the mainstream shall 
flow below Dharampur we shall be entitled 
to the lend of the katri.” -The entry in 
Exhibit 52is word for word the same as in 
"Exhibitsr. The following observations fall 
to be made in respect of these wajtb-ul-araiz. 
(1) The entry in question is a statement 
made by the proprietors of the village 
to which the wajib-ul-arz relates and clearly 
indicates an assertion of a claim on the 
part of the village proprietors with 
regard to land appertaining to the village 
on the opposite bank when that land comes 
to be attached to their village by the change 
of the course of the main stream. (2) The 
entry does not expressly state any custom, 
It may well refer.only to a statement of 
law as enunciatedin clause (r) of section 4 
of Regulation XI of 1825. (3) Tlie entry does 
‘not purport to include a case where the 
transferred land retains its identity. Ex- 
cept Exhibits 5r and 52 there is no other 
wajib-ul-arzof a village on the Unao side 
of the river on the: record. We have, 


however, some wajib-ul-arzrelatingto villages. 
on the Cawnpore side. Exhibit 55 is the. 
This is the. 


` wajib-ul-arz of Keora Kachar. 
'defendants' village and the land in suit 
admittedly formed part of this village 
prior to the change in the course of the 


`, tiver. in Noyember rji5.: Exhibit’ $6 ‘is 


the  jwajib-ul-avz of Khushal;anj. Two 


'is:a term of 


Dharampur. All these villages are sitti- 
'ate on the Cawnpore side of the river. 
Barring Exhibit 55 which relates to the 
‘defendants’ . village as indicated above, 
-the -other wajib-ul-avz would seem to be | 
irrelevant to the question of custom which 
not only by its nature must be local but 
it must be so as to fell within section a 
read with: section 3 of Regulation XI of 
1825. They would seem to be ‘mare so 
in the absence of the wajib-ul-arz relating 
to the villages on the opposite bank of the 
river, that is, on the Unao side. We 
are, however, not disposed to reject them 
on the ground of irrelevancy but will 
proceed to consider their evidentiary: value, 
The entry in Exhibit 55 is as follows:— 
"'Peragraph Ir, relating to the mode 
of settling the matter of alluvion or dilu- 
vion so far as it affects the co-sharers in 
relation to each other. The river Ganges 
passes by the extremity of this village 
and, therefore, when any land on this side 
ofthe river is added to the village or is 
washed away to the other side, the same 
is taken possession of by the Zemindar 
on whose side the land falls, 4.2., the custom 
of dhardhura prevails.” The entries in 
Exhibits 56, 57, 58 and 59 are substantially 
the same as the entry in Exhibit 55. These ` 
entries lend themselves to the following 
criticism :—(r) That though the usage of 
dhardhura:is expressly mentioned in these 
wajib-ul-avaiz, yet the condition of things 
to which it is applicable is stated in words 
which may merely connote the acquisition 
of land by gradual accession, and. if that is 
true, the entry would amount. to nothing 
more than ‘a mere recital of the general 
law. (2) In our judgment, it is the duty 
of the plaintiff to show that.the entry on 
which he relies is explicitty applicable to a- 
case where land is transferred from one. 
side of the river to the other by a sudden 
change of the course of the, river and not 
otherwise. It would .be wholly against: 
all principles to uphold a custom by means 
_of possible inferences or even by probable 
implications. X : . : 
We are not satisfied that dhardhura 
art, signifying necessarily 


always, and under all conditions, that the. 
deep stream constitutes a permanent bound-", 
„ary -between two estates ron: the opposite 


1 
Re “oe x d 
) "sg NU 


_ hibit.55 1s the wajit-w-arz of )hura-Nowab- 
,günj.. Exhibit 58 is: the 'wajib-ul-avz, of. 
Bithoor, Exhibit 59 is the, wajib-ul-arz. of. 


` 


7a 


- the provisions of the section of 


~ other yea 


^or : surfáce. 
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cases indicating possible variations in the 


J^ sense of the word dhardhura, In the case 


of Naseer-ood-deen - Ahmed vw. Oomedce 
(4), -" Justices Ross and Turner made the 


following observations :— E 
“Tt may well be that dhardhura regulates 


only the rights to land, which may be 


stiictly termed alluvial land, not to land, 
which is disjoined by a sudden change 
in thè channel of the river, but still pre- 
seives its identity; on, the other hand, 
it may be, that the custom 'will.apply to 
land, which has been so cut off and separated, 
that, were it not for the operation of the 
custom, it: would remein the property of 
the original proprietor in accordance with 
Regulation, 
on Which the plaintiffs rely." - The de- 
cision in the case of  "Ranee Katiyance 
v. Sheikh Mahomed. Shurf-ood-deen (5) 
goes to the full length of the opinion 
which we have taken in the present case. 
The learned Judges in that case made the 


following observations:— ' . : 
So far as has been shown in the course 


< -of the argument, thereis no well-established 


definition of the extent of the custom of 


. dhardhura. Yt is contended on behalf 
of the special a 


ppellent that the, custom 
extends only to land ‘which may in the 
strictest sense be termed alluvial land, 


` that is to say, land which is with. more ` 
or less continuity subject to fluvial action, 


one year submerged, and in an- 
r thrown up or left by the recess 
of the flood on the one or the other side 


being in 


ofthe river. Itis on behalf of the special 
‘appellant denied that the custom operates 


when by a sudden change in the course 


of the stream a large tract of land is severed, 


without undergoing any change of site 
ss The lower Appellate 
Court has assumed that all'disputes omong 
riparian proprietors ore to be determined 
by the custom of dhardhura where it is 
proved to obtain, without considering whe- 
ther the custom is so extensive as to operate 
under the circumstances which are alleged 
by the' defendants to exist in this case. " 
In the case of Isree Singh v. Mirza. Shurf. 


ood-deen (6) the point for determination . 


Agra H.C, Rite > 
{8 S hae H. COR, 189. _ 
16) T N, W, P. H, C. R. 224: 
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BALBHADDAR PRASAD Y: HAR NARAYAN DAS.. 
i banks of å river. Indeed, there are reported 


' of Palaniappa Chetty 


'( 


1923. - 


-W38, whether the custom above-mention- > 


ed (dhardhura) regulated only. the tights 


.to land strictly elluvial, or was so appli- 


cable to land disjoined by a sudden change 
in-the channel of the river, but still preserv- 


` ing its identity.- In the cese of Sibi Al 


v. Munir-ud-din (7) the question. was 
in regard to a custom of dhardhura which 
would heve the effect of passing from one 
owner to another lands long held and 
enjoyed and of which the character.is in 
no way altered. The learned Judges in 
the course of their decision remarked es. - 
follows :— D : 

“The question, therefore, in-this: suit 
cannot be decided on any general assump- 
tion.that a custom of dhardhura cannot 
apply to the lends in suit, but it is necessary 
that the precise nature and extent of the. 
custom as prevailing in the neighbourhood 
should be determined on evidence. '; . ." 
We remand the case in order that the 
Judge may try and determine the issue, 
whether the custom of dhardhura applies 
to lands gained by gradual accretion only, 
or to lands which have been separated 
from a mauza by a sudden change of the 
Stream, ” " mE 
“We have already commented that there 
is no evidence of the custom in question 
apart from the wajib-ul-avaiz to which refer- 
ence has been made before. It is not shown 
that the custom of dhardhura hes ever been 
acted upon by the owners of the villages 
on the Cawnpore side or the'Unao side 
under any conditions, much less in tke 
circumstances which form the special charac- 
teristics of the lands in suit in this case. - 
' Intheformin which the question of custom 
arises . for decision is the present case 
there is no doubt that itis a question. 
of mixed law and fact as was in the case. 
v. Sreemath Deiva- 
Sibamony Pandara | Sannadhi . (8). . We: 
are, therefore, quite competent to judge: 
as to whether the evidence relied upon: 
in this case in support of the custom estab -- 
lishes all the essentials of a valid custom, - 

(7 6 A.479; A.W. N. (1884) 185; 4 Ind, Dec. 
N., S.) ror. ‘ ENS . 
(8) 39 Ind. Cas. 722; 40 M. 709; 21 C. W. N. 
729; 15 A. L. J. 485; x P. L. W. 6975; 33 M. L. Jo 
14 19 Bonn L. R. 567; 22 M. L. T. zr; (1017) M. ` 


W. N. 507; 26 €, In. Ji 153; OTe W, 222; 440, Asu. ` 


147 (P, €). , 
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“As we have pointed out above, the whole 
fabric of the plaintiff’s case rests upon 
the wajib-ul-araiz already commented upon 
but the weight of a wajib-ul-avz may be 
very slight.or may be considerable.accord- 

. ing to circumstances [per Lord Hobhouse 
in the case of Muhammad Imam: AH 
Khan v. Husain Khan (9g)]. In the present 
case the evidence afforded by the wajib-ul- 
-araiz is not to our mind clear, definite, 
precise and certain andif these essentials 
are lacking, we are constrained to hold 
against the custom which it was the duty 
of the plaintiff to establish in this. case... 
: We, therefore, allow the appeal, set 
aside the decisions of the Courts below 
and dismiss the plaintiff's suit with costs 
throughout, 


N. H. Appeal allowed. 


(9) 26 C. 81] 25 I. A. x61; 2 C. W. N. 7375; 7 Sat, 


P, C. J. 432; 13 Ind, Dec. (N, $.) 656, 


"^ MADRAS HIGH COURT. 
SECOND GIVI, APPEAL, NO. 2098 OF 1920. 
“December 15,1922. - 
Present ,—Mr, Justice Oldfield and 
i Mr. Justice Ramesam, : 
KUPPU REDDI NOOKAYYA (DEAD) AND 
OTRERS—ÀAPPELLANTS ; 
toC OVEFSHS . 
MANDALUKA BHEEMANNA AND AN- 
OTHER—PLAINTIFFS—RESPONDENTS. 


Madras Estates Land Act (I of 1908), s. 3 (2), - 


(5), (11), (15)—Madras Regulation X X V of 1802, 
ch 4—Grant by zemindar Jree of kattubadi prior to 
1803— Pre-setllement inam or. “estate” — Assign- 
ment of inamdar’s interest in holding for term 
ef years for money consideration with proviso for 
oe origage or lease—Thirumanam, means 


A sara dumbala nam free of — hatlubadi, 


granted by a landlord prior to his lands being 
constituted a zemindari by a sannad issued under 
Regulation XXV of 1802 is not an “estate”, 
Within the meaning of section 3 (2) of the Madras 
Estates Land Act, even though the accounts 
on which the peishkush on the pattof the semin- 
day was fixed were those taken by a Circuit 
Committee prior tothe grant of the said inana 


lp. 735e Col; 2i p. 736, col. 1j p. 737, cols, z & 2] 
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. Sri Raja Rao Venkata. Surya, MaMpali Rama 
Krishna Rao Bahadur v, Court of Wards, 22 M, 
383; z Bom. I, R. 277; 3 C. W, N. 415; 26 IL A. 
83; 7 Sar. P. C, J. 481;9 M, L. J. Sup. 1; 8 Ind. 
Dec. (N. $.) 276 (P. C.), Brahmayya v. Achiraju, 70 
Ind. Cas. 615; 45 M. 716; (1922) M. W. N. 280; 31 
M. L. T. 91; 43 M. L. J. 229; (1922) A. I. R; (M) 
373, Suryanarayana v. Palanna, 48 Ind. Cfs. 689; 
41.M. 1012; 25 M. I, T 30; 23 C. W. N. 273; 9 Le 
W. 126;. 29 C. L. J. 153; 1 U. P. L. R. (P. C.) iux 
36 M. L. J. 585; 21 Bom. In R. 547; (1919) M. W.N. 
463; 45 LA, 209 (P.C.), Secretary of State v. Rajah 
of- Venkatagirit,73 Ind, Cas. 741 infra; 44 M. 8064; 
4I M. L. J. 624; (1922) M.. W. N. 1; 30 M. L. T. 
164; 26 C. W, N. 809; (1922) A. I. R. (P. C.) 168 
(P. C.), Venkatarangayya Appa Row w. Poranki 
Appalarazu, 8 Ind. Cas, 540; 20 M, L. J. 728 
at p.. 73458 M. L. J. 429, Sri Rajah Sobhan 
nadri Appa Rao Bahadur v. Sri. Rajah Venkata- 
narasimha Appa Rao Bahadur, 26 M. 403 at pp. 
404, 409; Venkata Narasimha Appa Rao Bahadur 
v. Sobhanadri Appa Rao Bahadur, 29 M. 52; 8 
Bom. L. R. 1; 10 C. W. N. 161; 3. A. L. J. 55; 3 C. 


“tl, J. 1; 1 M. L. T. 3; 16 M. L. J. 1; 33 I. A. 46; 8 


Sar. P. C. J. 897 (P. C), Rajah Nilmoney Singh v. 
The Government, b W. R, 121, Nilmoni Singh v. 
Bahranath Singh, 9 I. A. 104 at p. 121; 9 C, 187; 
5 Shome L. R, 68; 4 Sar. P.C. J. 335 4 Ind, 
Dec. (N. S.) 777 (P. C.) and Secretary of State for 
India v. Kirtibas Bhupati Harichandan Maha- 
patra, 26 Ind Cas, 676; 42 C. 710 at p. 727, 19 C. 
W. N. 65; 2 In W. 115 17 M. L. T. 1; 21 C. L. Ji 
31,17 Bom. L R. 32; 28 M. L. J. 457; 42 1. A. 20 
(P. C.), considered. : 

Both the Madras Regulation. XXV of 1802 and 
the saxnads issued under it speak from their 
dates so that all grants of inam made by eemindars 
prior to i802 ate prima facw excluded from the 
Permanent Settlement. [p. 737, col. 2] 

Where in the case otan «nam granted by a 
&emindar prior to 1802 the inamdar assigned. his 
interest in his holding to a third person under a 


. document styled ‘‘ti:vumanam’”’ by which the latter 


was placed in possession of the holding for a term 
of years in consideration of certain money pay- 
ments and was to pay all dues other than extra 
taxes levied thereafter and was bound at the 
end of the term to surrender without any separate 
zelinquishment; . 

Held, (1i) that notwithstanding the absence 
of any provision for payment of a periodical rent, 
the document was not a mortgage but a lease, 
[p. 735, cols. 1 & 2.) 

Basanti Lal v, Tapeshri Rat, 3 A. 1: x Ind, Dec, 
(N. 5.) 956, Bengal Indigo Company v. Roghobur 
Das, 24 C. 272; 1 C. W, N, 83; 23 L-A, 158; 2 Sar 
P. C. J. 94; 12 Ind, Dec. (N. 5.) 848 (P. C.) and 
Nidha Sah v. Murli Dhar, 25 A. 115; 301, A. 54; 5 
Bom, L.R.i11; 7 C. W. N, 289; 8 Sar, P. C. J, 
435 (P. C.), relied on. ] 3 

(2) that the lessee was not a raiyat holding 
an "estate" within the meaning of-section 3 (a) 
(15) of the Madras Estates Land Act and had, 
no occupancy rights in the land, [p. 735, col. 2.) 

Chidambara sivaprakasa Pandara Sannadhigal 
v. Veerama Reddi, 68 Ind, Cas. 538; 45 M, 586; 
x6.1, Wa 102; 3x M. Ir T, 541 (1922) M. W, N, 7491 
43 M. In J. 60409; (1922) A. I, R, (F. C.) 292; 37. ©. 
Je J. 3991 27 €, We N, 245 (P, C.) distinguished, 
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Per Oldfield, J.—The word “payable” in 
séction 3 (ir) of. the Madras Estates Land. “Act 
mans “payable according -to the terms of tle 
contract ~- batween -the. parties, to.it,” and section 
3:(xx) aüd (x5) of the:Act are applicable whatever 
te stage or the stages a: which. those terms, so 
far. as they -relate to payment for the use of the 
land, haye -to be .or have. heen- fulfilled, > [p. 735, 
'coh 2.) - 
- Although etymologically, a dhirumanam - docu: 
ment is one executed in discharge, the term thivu- 
manam has acquired a-wider. meaning as eee 
ee a settlement, d 734r col. 2] : 


i 


" Second appeal against” a deues: of ' the 
Court of the Subordinate Judge; Cocatiada, 
in- Appeal Suit: No; 29 of rgrg, preferred 
against: a decree of -the Court `of- SE 
Piincipàl" District Munsif; Cocanado; 
Original Suit No..496 of 1917. ` 

Messrs. A. .Krishnasama Aiyar and N. 
Rama Rao, for the Appellants. °- -- - - 

"Meéssis- C. V. Ananthakrishna ‘Aiyar eund 
P. Satyanarayana. Rao, for the: Reagans 
' dents:- . puc M 3 : 


AG ` JUDGMENT, 5s : 
- Olàfield,. J.—The. ‘respondent plaintiff 
an. inamdar, holds- from second defendant, 
a zimindar, under the sannad; Exhibit-A,: 
arid, has assigned an interest in his holding, 
to first’ delendant ‘the; appellant under 
Exhibit V. In x912. the Revenue.Officer, 
engaged- in the preperation of-a Record: 
of Rights fór ‘second defendant's ^ estate: 
undér Chapter XI, the Madres Estates Land. 
Act--(I-of 1908), entered first defendant .as: 
occupancy: raiyat in respect ofthe holding. | 
instead of plaintiff. The question js whe-: 
therzhe did, so; cortectly. ‘The answer to. 
this question depends. on. (x) whether Exhibit ; 
V'is a-mortgege with possession or-a lease, ^ 
(2), whether. in. the latter alternative first ` 
defendant i is a faiyat, os theterm is ‘defined , 
in-seetion 3, clause (15), Estates Land Act, ; 
and (3) whether the inam is REA EE 
and, therefore, an estate and‘ plaintiff - 
fn dA det c under, secti oxi By. clauses. (2) 
. and: (5): are E AE A 


Exhibit. X daid. adii ase “1913: 


‘is described as a thirwmanam | document, 
“accordance with a 
prior ‘agreement, Exhibit H; the - “property, 
which-had been placed.;in first. defendant's: 


and ‘provides: that in^ 


possession in - 1910-1t;- should remain in 


it” wntit the“end “of the- year 


tL] 


DI soeben] quu cue 
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- charge, 
. learned brother with his extensive know- 


1917-18 in: 
consideration. oia, cashpa yaent; oR Ra, 769, 


Migs 


at the date of Exhibit, H and other subses_ 
‘quent payments -on plaintiff's behalf, in 
all, Ro. 1,280, that.first defendant’ should 
Pay. alldues other than estra taxes, which 
might-be levied hereafter, and should et 
the end of the term’ surrender without 
any separate relinquishment, ' . These, the 


, essential provisions of Exhibit V, are prima 


facte in accordance with the definition: of a 
lease in section 195 of the Transfer of Prop- 
erty Act; the payment referred to being 
the price paid or-premium. Plaintiff, how- 


` ever, argues that those payments must 


not be so regarded because -they were 
advances, for which either the property, 
the possession of which. was transferred 
or the right to that possession was thé 
security andthatis alleged ‘with reference 
to the descripton of the document and 
the suggestion that advances prior to its 
éxecution: were in question. 


This argument is unsustainable . For, 
. although etymologicaliy a thirumanam 
document may mean ^ne executed in iss 
the. term thirwmanam, as my 


ledge of the Telugu District agrees, has 
acquited a wider meaning, as importing 
merely a settlement, and, it may be observed, 


‘although no detzils aie in evidence, that, 


as Exhibit H shows, the previous enjoyment 
of the property was under a document 
similerly desciibed, There is nó évidence 
of any ¢ fdvences prior to those enumerated 
in Exhibit V, and it was never, alleged" in 


| thelower Courts that there weiearny. Those. 


in Exhibit -V; and the cash payment of” 
Rs." 160 were made after and when the 
agreement, Exhibit H, was executed . and- 
thé former efter possession had been given; ` 


and they cennot be. Tegarded as prior debts, 


which the transfer was intended to secure, > 
‘There is no. power of sale and no, provision ^ 
for accounting.’ Transfers “such as this, - 
for a. premium without a:periodicel fent, 
are nó doubt unusual in this Présidency, < 
But under the description ' of zarpeshgd > 
transaction$;they-appear to be well-known 
ir North- India’ and are probably- what ^ 
the portions “of the Transfer of Property . 
Act definition relating to price . paid and 
to-premium, were meant.to apply-to.- That - 
the distinction- between transaction -of that 
kind which are leases and those which are. 


r a on. te 
"n n Ax 
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mortgages _ will be-difficult; is. illustrated 
by the statement in Macpherson’ $ Law 
of Mortgages, 5th Edition, p 8, adopted ii 
the-judgment in Basant Lal v. Tapeshri : 
Rai (1) that the mortgage character | is 
established, oily when there is a power 
of redemption "reserved to thé lessor either 


expressly of “impliedly, so that it distinctly. 


appears that the parties "themselves inž 
tended the transáctión' to be of the nature 
-ota mortgage. `. “Plaintiff relies on the fact 
that, although no such powér ‘was’ reserved. 
in the documents "in Bengal Indigo Com- : 
“pany v. Roghobur Das (2) the'transfeis 
there were regarded’ by the Privy Council 
as being " not mere contracts for the culti- 
vation of the land let ; but intended also to 
constitute, and as having constituted: a reàl 
and valid security . to the tenant: for-the 
.principal sums which he had advanced 
and the inetrest thereon; The tenants’ 
possession under those transfers : 
part at leest, not that. of cultivators only, 
but that'óf creditors: "operating re-payment 
of the debt due to them: by meaus- of their 
Security." But the documents there con- 
strued contained what Exhibit V here-does 
not, stipulations for interest on'the-prin- 
cipal sums paid by the transferees, con- 
sistently with those sums being loans there 
was the judgment, of the High Court-shows; 
' ff provision about the Satisfaction -of -the 
imoney-debt,' and in-fact,- whatever- the 


‘exact intention, with- which these references: 


to security were-m ide, the coaclusión. against : 
the transferees- was not-based on the mort:: 
gage.character - of their transfers, but om 


one section -of-thé. Bengal.Tenency. Act- 


independently. olit.. In adater case, Nidha 
Sah- v.- Murli Dhar. (3) in which, -although 
the document was déscribed: as a mortgage 
and was given.for prior advances its pro: 
visions - resembled tho.e of Exhibit V more 
close sly. the... Privy Council hel thet-there 
was uo mortgage, but simpiy a grant. of: 
ie for. a Bu terin Tee ol ot rent in consider- 


iud x section 105 of the “Transfer, s 


WAH pm i Ind, Dee. (2.8) 959. X 77 
"(a)" 24 C. 272; CO WYN, 83; 23 I7 
Sar POT. 945712 Ind Dec. 
73. “A. Ti; 32:1. A. 


NUS 
3) 5b 5 B 
DES < 289;-8 Sat, P. C.J. 435 


tcd 


was, in ` 


v 


Casts. ; 535 


Property ‘Act the application of cts there 
is’ here’ nothing “to” conclude, the finding 
must béthat. Exhibit V isa lea se." - 

“THe © question is next whether’ first de: 
féndant isa raiyat, ‘within the meaning 
' Of 'section 3 (15), Estates Lond Act, and as 
the contention” that he holds as ‘mortgagee, 
-hot for thé purpose of agriculture, has been 
disallowed, we have to, decide first whether 
the. payments”. in- consideration óf- which 
JExhibit'V^was given, were "rent?' within 
tlie meaning of section 3 (x1). "The objection 
‘taken to their being’so’ is that -these pros 
visions refer to the Tent as "payable" end 
to raiyat as'holding “on cofidition of paying" 
the implication being, it is alleged, that the 
only ‘payments contemplated’. are those 
to be made in future after the beginning 
of and in the course of the relation between 
raiyat and -landholder: No euthority has 
been adducedin support of this construction 
andit is neither reesonable nor-convenient. 
For it entails; even in the ordinary .coses 
in whichrent is payable periodically, that, 
ifit has been paid on the due date, nothing 
more being payable for the remainder of the 
year, the relation of faiyal- and landholder 
will be suspended- until’ more rent falls due. 
The: preferahle construc ion- -and-that 
by: which such enamoly+can - /"be..2 voided; 
is that “ payable ” means payable according 
to the-terms:.of the contract-between the 
petties toit”, ond that section.3, clauses (11) 
end (x5), are applicable, whatever the stage 
or stages_at "which . those term,.so.far:as 
they relote. to payment for the use of the 

lang, Ane to be or heye been fulfilled. 

ithe: remaining. matter in. disputes in-con- 
nection: . -with ihe. application of section 

3-(15)-is: whether. plintif’s inamis an estate 
a the meaning of séction 3 (2) and 
plaintiff is a landholder under section . 3 (5) 
of. the Estates Land Act. This, it is not 
disputed in this Court; -depends on, whether, 
the inam was created before or after the 
Permanent Settlement in 1802. 

The grant; as Exhibits A and B show, 
wasin 1800;.andas Lagree-with my learned 
brother’ s treatment. of this. part: ot the paren 


eat tunt ual t 


sbéoizl: considetatidt as s. those arising ae 
the terins-of the gránt. orzemindar’ 5 ‘Sanna 


ee is 
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in Secretary of State v. Rajah of Venkata- 
giri (4), thereis no reason for refusing effect 
to ‘section 4, Regulation XXV of 1802, 
and.in view of its unqualified terms no 
relevancy in the enquiry whether the inam 
„wasim fact included in the assets of the 
zemindari, on which the peshkush was 


fixed with regard to the Circuit Committee’s’ 


accounts prepared before 1786, 
. Astheizamis not an estate and first 
defendant is, therefore, not a raiyat; the 
second appeal fails and is dismissed with 
costs on -that ground, ~ 

Ramesam, J.—The respondent-plaintiff, 
an inamdar within the ambit of the Pittapur 
estate, sues for declaration that the first 
defendant is not an occupancy tenant 
of his inam. The zemindari of Pittapur 
was constituted a zemindart by a sannad 
' issued in 1802 under the Regulation XXV 

‘of 1802 see Sri Raja Rao Venkata Surya 
Mahipati Rama Krishna Rao Bahadur 
. v. Court of Wards (5). The grant of the 

suit imam to the plaintiff’s ancestors was 
made by the then zemindar oi Pittapur 
under a sannad (Exhibit.A) anda chekunama 
(Exhibit B) dated the 22nd June 1800. It 
was made free of kattubadi and, therefore, 
purported to be sarva dumbala or abso- 
lute, f 
The first question that arises for decision 
is whether the Estates Land Act applies 
to the inam, Il the inam is a part - of 
the Pittápur estote, the Act applies. to 
the (nam, Brahmayya v, Achwajw (6), 
apart from the question whether the 
first defendant is a raiyat. The Courts 


` below are of the opinion that the land. 


was” pert of the Pittapur estote and 


on the question whether the’ first de-. 


fendant is a raiyat they differed, 
On the facts found, Lam of opinion that 


the land isnot a part -of the Pittapur estate, - 
but a pre-settlement mam excluded irom , 


(4) 73 Ind, Cas. 741 Infra; 44 M. 864; 41 ML. J. 


624; (1922) M. We N; 1j 30 M. In T. 164; 26 C. 
W. N. 809; (1922)-A. IR, (PoC) 168 (P. C) ' 

(5) '22:M; 353; 1.Bom, I, R 277; 3 C. W. N. 
415i 26-I.-À, 85; 7 Sar. P, C, J. 481; 9 M. I J, Sup. 
1j 8-Ind. Dec, (N. 8.) 276, (P. C.) ` 
d ac a 1 615; 45 7 29 (1922) M., Wi 
Ny 296 UA. Hs 16491] 43 My I. Je 229. (1922 
A, LR, QL) 373, T d 
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‘land was not excluded 


- which, on close examination, 


" eription," 


[1923 


the assets of that zemindari, "The question 
turns upon section 4 of Regülation XXV of 
X802. That section excludes from the scope 
of the Permanent Settlement lakhiraj land 
(or lands exempt from the payment of public 
revenue) and all other lands paying only 
favourable quit rents. In respect of these, 
the Government reserved to itself the entire 
exercise of discretion in continuing of 


-abolishing them. Mr, A. Krishnaswami 


Aiyar, who appeared for the appellant, 
couceded that what was meant by the words 
in section 4 above quoted is lands in respect 
of which the zemindars purported to make 
grants either absolute or subject toa small 
hallubadi, though later on, he addressed 
arguments somewhat inconsistent with 
this. concession and contended that .where 
a grant, though purporting to be absolute, 
was not binding on the Government, the: 
from the: assets 
of the zemindar. —. 

If a grant, . whether absolute or subject 
toasmail kattubadi, was made under circum- 
stances binding on the Government, there 
was an end of the matter and there was 
no meaning in the Government reserving 
to itself the entire exercise of discretion in 
continuing or abolishing it. It was- be- 
cause almost all such grants were not binding 
on Government that they reserved to them- 
selves the exercise of discretion in continu- 
ing or abolishing them, ‘This is clear from 
the preamble: to Regulation XX XT of 1802 
which was relied on by the appellant but 
is really 
against him, The preamble to Regulation 


.Shows that it was meent to deal with lands 
''elienated by the unauthorised ` encroech- 


ments or the present possessors by the 


‘clande stine collusion oi local officers, or 


by other fraudulent meens,”. The preamble 
then proceeds to say ‘‘ whereas the Perma- 
nent Settlement of land tax has been made 
exclusive of alienated’ lands of every des- 
There can be.no better state- 
ment of the objects: and reesons ol the 
Regulation XXV than this, by the -Legis: 
lature which enacted both the Regulations 
in the same year. Remembering that 
lands granted on the condition oi paying 
tent ot heavy kattubadi cerimot beregardea 
as alienated at all, itis clear that all alienated 
lands were intended to be excluded from, 
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the scope of the Settlement. Such lands 
would consist of (7) lands granted on con- 
dition of rendering public setvice hereditary 
village service inams; (2) saravadumbala. 
inams (3) imams granted on favourable 
quit fent, ' ` 

The first class was dealt with by 
Regulations XXIX of 1802 and VI 
of 1831 and ‘now by Madras Acts 
II of 1894 and III of 1895. A portion 
of the -second class was recognised 
by Regulations XXXI of 1802, i.e., those 
granted prior to 1768; bit their enfranchise- 
ment was effected.in the Inam Settlement 
of 1860. Therest of thelandsinthe second 
class as well as those in the third class 
were both recognised and enfranchised 
in the Inam Settlement of 1860. It is 
because these were all'excluded from the 
scope of the Settlement that harnams were 
required to keep lists of them with the pur- 
poses for which they were granted, vide 
section II of Regulation XXIX of 1802 
the second clause of it dealing with the first 
class above mentioned, the third clause deal- 
ing with the second class ‘above mentioned 
and the eighth and'tenth clauses dealing 
with the third class abóve mentioned 
among others. Thedecision in Suryanarayana 
v. Palanna (7), did nolay down that only 
inams prior to 1768 could be recognised 
asinams and that all inams granted after 
1768 though before 1802 should be regarded 
as included in the assests of a zemaudari, 
The Judicial Committee referred to Regu- 
lation XXXI of 1802 merely tor the purpose 
of natrating ` the- fact which finally. led 
to the preparation of Oakes’ Register 
in which the subject of the grant was des- 
cribed and their Lordships held that grant 
of the village meant grant of the soil in 
addition to the revenue.. This is also clear 
from Secretary of State v. Raja of Ven- 
-katagiri (4) where their Lordships described 
Regulation, XXXI of 1802 as one referring 
entirely to procedure, The main argument 
of the appellant that, as the accounts, on 
which the peishcush was fixed were those 
ofthe Circuit Comm ttee appointed in 1784, 
all grants after that date were inteaded 


(7) : 38 Ind; Cas. 689: 41 M. xor2;-25 M. L. T. 
30; 23 C. W. N. 273; 9 L. W. 126; 29 C. L. J. 153; 
I U; P. UR: (P C) 1x; 36 M. L. J..585; 21 Bom, 
- ^ L. R. 5475 (1919). M. W. N. 463;.45 I A. 209 
47 
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not to'be recognised shows the fallacy 
of the argument based on the Regulation 
XXXI of 1802, for ifthe latter argument 
iscorrect what becomes of lands granted 
between 1768 and 1784? | 

As to the use of the Circuit Committee 
accounts, they were the accounts nearest 
in date, available to the State for the pur- 
pose of Settlement. If the lands alienated, 
when the accounts of the Circuit Committee 
Were prepared, were intended to be excluded 
from the Settlement, the Regulation would 
have expressly provided for it. Both 
the Regulation and the- sannads issued 
under it, as they stand , speak from their 
dates (1802) and all grants prior to 1802 
were prima facie excluded from the Perma- 
nent Settlement. ' 5 

Some reference was made by the 


appellant to  Venkatarangayya Appa 
Row v. Poranki Appalarazu (8). That 
case related to an inam granted on 


condition of rendering private service 
to the Nuzvid zzmindar. The lands in the 
Nuzvid zemindari held on condition of 
rendering private service to the zemiudar 
were all dealt with by Mr. Teylor at the 
‘Inam Commission and held to beincluded 
in the assets of the zemindari. See Sri 
Rajah Sobhanadri Appa Rao Bahadur v. 
Sri Rajah Venkatanarasimha Appa Rao 
Bahadur (g).. It is true that the statement 
that they were resumable was not acted 
upon by. the Courts Sri Rajah, Sobhanadrs 
Appa Rao v. Sri Rajah Venkatanarasimha 
Appa Rao Bahadur (9) affiimed by Venkata 
Narasimha Appa Rao Bahadur v. Sobhanadri 
‘Appa Rao Bahadur (xo) but, whether re- 
sumable or irresumable that: they were 
included in the assets of the zemindari 
follows from dictum of Sir Barnes Peacock 


‘ix Rajah Nilmoney Singh v. The Govern- 


ment (XI) approved in Nilamont Singh v. 
v. Bakranath Singh (12). It is on these 
principles that the decision in Venkata- 


7" (8) 8.Ind. Cas. 546; 20 M. Ij. J. 728 at pi 734; 
8 M. I. T. 429. . ` NIS 
t. (9) “26 M. 403 at pp. 404, 499. “a 
. , (toy 29 M. 52; 8 Bom, L. R. 1; ro C. W. N, 116; 
33 & L. J. 55; 3 C- L. J. r: 1 M. IoT, 3; 16 MI J. 
1; 33 I. A. 46; 8 Sar. P, C.J, 897 (P. C). RR 
(ii) .6 W. R. r2i.' : x 
. (12) 9 I-A. 104 at p. 121; 9 C. 187; 5, Shone 
L. R. 68; 4 Sar, P. C. J 335; 4 Lid. Dec.’ (W's) 
777 (P. C3). i PS 


738 
- ISHAR J, HUKAM SINGH. 


rangayya Appa Row v. Poranki Appalarazu 
(8) rests. Obviously, the land was not 
lakhraj. X am not able to agree with the 


other reason given in it for holding that the- 


land was not lakhraj. The case in Secretary 
of State for India v. Kirtibas Bhupati 
Harichandan Mahapatra (13) merely lays 
down a presumption regarding. land with- 
in the ‘ambit of zemindari and does “not 
help the appellant where the - facts are 
définitely known and rebut the presump- 
tion, . b e 

Tf the land was excluded from the assets 
.of the zemindari, it cannot fall under 
section 3 (2) (d) as it is-a not whole village. 
: It cannot be contended that, apart from 
the Estates Laad Act, the defendant has 
any occupancy rights, ‘Starting with the 
‘position that there is no presumption in 
favour of the inamdar [Chidambara Siva- 
prakasa Pandara. Sannadhigal v. Veerama 
Reddi (14) or against him Suryanarayana 
v. Patanna (7) ] it is impossible that the 


-defendant in this -case who was let into. 


the land under Exhibit V on condition 
‘that he would give up the land at the end 
‘of the term [See Suryanarayana v. Patanna 
(7)] can have the occupancy rights whatever 
the original grant might be. When the last 
tenant surrendered the land in r908, the 
land came to the possession of the plaint- 
if who had both params at his disposal 
and. then, the defendant entered on con- 
dition of giving up the land at the end 
of nine years which is a very important 
‘condition in all cases not governed by 
the Estates Land Act [Suryanarayana v. 
Paianna (7)] and Upadrashta Venkata Sas- 
"irulu v. Div Seetharamudu (15). The case 
in Chidambara Sivafirakasa Pandarsannadhi- 
gal v. Veerama Reddi (14) was a case 
' Where the tenants have been holding 
-the land continuously for over 75 years 
at unvarying rents, were mortgaging 


(13). 26 Ind. Cas. 676; 42 C. 710 at p. 72 
D É W. N. 65; 2 t M II; 17 MT, T ir ai e 
“he J. 31; 17 Bom. I, R. 32; 28 M, L. J. 
TA 2o (P. C) 32; L. J. 457 42 

14) 68 Ind Cas, 538; 45 M, 585; 16 In W. x02! 
31 M.I. T. 54 (1922) M. W. N. 749; 43 M. L. J. 
640 j (1922) A. I. R, (P. C.) 292; 37 C. L. J. 199) 
j 27 6. WEN. 245 (P.O), 

15) 51 Ind. Cas 304; 43 M, 166; 17 A. L. J. 
id Sc ja 21 Bom, IL. R,. ir M i 
+ 1751 80 C, Le J. 4413; 32 In WG W.N. 
129) 46 I. A, 123 k Cy H val: ts M 3 
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and selling their holdings, and  parti- 
tioning them  among' themselves and 
where there were no muchilikas by 
tenants stipulating that the land should 
be surrendered at the end' of a particular 
term, the only muchilkas purporting to 
contain such terms being found to be for- 
geries: and the tenants obtained compensa- 
tion from Government when the holdings 
were acquired. | 

I, therefore, hold that the plaintiff is 
entitled to the declaration prayed for, In 
this view it is unnecessary to discuss the 
other questions arising in the case; : 

‘But I may add that l' agree with my 
learned brother’s construction of Exhibit 
V. In my opinion, Exhibit V evidences 
a loan and a lease. In the sense that a | 
simple method of recovering the loan was 
also provided by it, It may be said that ' 
Exhibit V also furnishes some security 
to the creditor (lessee), But there is no 
security either in the sense that Exhibit V 
amounts to a simple mortgage. on which 
a suit for sale can be maintained or in the 
sense that Éxhibti V amounts to a usufiuc- 
tuary mortgage. Any how, thére was 
certainly a lease, Probably their Lordships, 
were using the word  ''security" in this 
sense in Bengal Indigo Company v. Raghobur 
Das (3) the decision in which ultimately 
turned on a special definition’ of raiya 
in Bengal Tenancy Act. ` 

1 agree that the second appeal should 
be dismmissed with cost . 

V. N. V. ^o Appeal dismissed. 

N. H, peo i 


LAHORE HIGH COURT. . 

SECOND Crviz APPEAL No. 1495 OF 1922. 
January 24, 1923. 
Present :—Mr, Justice Moti Sagar. 
ISHAR AND oTHERS—-DEFENDANTS— 
i APPELLANTS : 
` VZFSUS 

HUKAM SINGH AND OTAERS—PILAINTIFES 


— RESPONDENTS, 
Custom — Adoption — Descendanis of adopted 


“Son, succession lo natural family. 


Under the Customary Law the descendants 
of an adopted son who has succeeded to the prop- 
erty of his adoptive father, retain their. rights 
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of succession in the natural family of the adoptee. 
inthe presence of and along with the other de- 
scendants of that family. [p. 740, col.2] . 
Mehra v. Mangal Singh,:27 Ind. Cas. 393; 99 
P. R. 1914; 71 P. I. R. x915; 8 P. W. R. 1975, 
Mela Singh v. Gurdas, 68 Ind. Cas. 858; 3 lr. 
362; (1922) A. I. R, (L.) 433 (E. B.), Tulsi v. Ram 
TUR 66 P R. 1908; 110 P. W. R. 1908, referred 
Oo + : . 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 22nd 
March 1922, reversing thet of the Muusif, 
First Class, Hoshiarpur, dated the trih 
November 1421. 

‘Lala Fakir Chand, for the Appellants. 


. JUDGMENT. The parties to this case ate 
Hindu Jats of the village Paadori Sohlan’ 


in the Hoshiarpur Tahsil, and the following 
edigres-table clearly indicates the dispüte 
which has culminated in this appeal :—- 














PARJA 
Aui Dhuman Biggs J Sabbu, É 
died child- i died childless. 
léss, Rani Dial, 
son of Bhaga 
succeeded him : 
| i 
Budhawa Jawahir | 
Atra, defendant | — 
No. 3. á 
EN | 
I. | 
Ishar, Uttam, 
defendant defendant 
No. 1. No. 2. 
m NG | | | 
Ram Dial. Mahtaba Koda Jaimal 
: i 
| | Jiwa 
Hira Nanda 
| | Bandu, 
quete] Jawala, plaintiff No. 3. 
P M Puran plaintiff 
Singh, Singh, No. 2. 
plaintiff Defendant 
No, 1. No. 5. 
Gandhela 


Harnam Singh=Musammat Santi, 
who has re-married. 


Harnam Singh, son of Ghandela, a child- 
less male proprietor, died some years ego 
* leaving him surviving a widow Musammat 
Santi who has now admittedly re-matried, 
On Musammat Santi’s re-marriage the prop- 
erty of Harnam Singh was mutated in the 
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names of all the descendants of Dhuman 
ond Bhaga. It appears that Ram Dial, 
the natural son of Bhaga, was adopted by 
his uncle, Dhuman, whom he succeeded, 
and the defendanis.Nos. 1,.2 and 3 are 
his grandsons, The plaintiffs, who are 
the descendants of Bhage, the brother 
of .Dhuman, claim to be entitled to the 
property on the ground that, as Ram Dial 
was adopted by Dhumon and succeeded 
to the letter's property, his descendants 
havenorightto any property which original- 
ly descended from his natural father. The 
defendants denied the. fatewm and the 
validity of Ram Dial’s adoption, and further 


.contended that, even if the adoption. did 


take place, it was the usual customary 
appointment of an heir, and asit did notre- 
sultin completely transferring the appointee 
from his branch of the family to that 
of his adoptive father the defendants were 
entitled to succeed tu the property of 


. Harnam Singh along with the plaintiffs. 


Both the Coutts have concurred in helding 
that Ram Dial was validly adopted by 
Dhuman, aud this being a finding of fact 
the learned Vakil for tbe appellants has 
tightly refrained from challenging this find- 


ing in his grounds of appeal to this Court.. 


On the second question, however, the 
Courts have differed, and. the plaintiff’s 
suit having bean decreed by the lower 
Appellate Court, the defendants have now 
come up in second appeal through Mr, 
Fakir Chand. 

The sole question for determination 
involved in this appeal.is, whether the 
descendants of an adopted son who has 
succeeded to the property of his adoptive 
father can succeed in their grandfather’s 
natural family in the presence of the des- 
cendauts of the latter’s natural family. 

No direct authority, exactly on allfours 
with the present case, has been cited before 
me. by the learned Vakil for the appellants, 


, aud it is to be regretted that the other -` 


side has not thought fit to put in an appear- 
ance thoughserved. Theful! Bench ruling 
reported as Mela Singh v. Gurdas (1) does 
not deal with this matter and is on an 
entirely different point. The two authori- 
ties relied on by the learned Vakil for the 


(1) “68 Iud. Cas. 858; 3 Li 362) (1922). A; T; 
R (L) 433 eB.) 


is 
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appellants, namely, Jhanda Singhv. Kesar 
Singh (2) and Dasaundhi v. Chanda Singh 
(3), are also not ia point and have no bearing 
' onthe question whichis nowinissue between 
the parties. It is clear that the question 
is not Kee from diffculty and, in the absence 
cof a direct authority on the point, must be 
decided in accordance with the general 
principles of the Customary Law. 

In Mehra v. Mangal Singh (4), it was 
held thet property which comes to an 
appointed heir as such is not ancestral 
gua the latter’s son. It was further heid 
jn this case that the customary appoint- 
meut of an heir wes quite different from 
a ceremonial adoption under the Hindu 
Law aud that such au appointment does 
not involve the transplanting of a person 
from one family to another. In the 
Tuli Beach ruling,to whieh reterence has 
already been made, it was observed by the 
learned Chief Justice, that (1) the customary 

.appoiutment of an heir in the Punjab is 
a purely personal relationship resembling 
the kritrima adoption of the Hindu Law, 
(2) that it affects the parties thereto only, 
(3) that the appointed heir does not beccme 
‘the grandson of the appointer's father, 

. and (4) that his:soa does not become the 
grandson of the appointer. 

In Tulsi v. Ram Rakha (5) it was laid 
down that in a case of cüstomary appoint- 
meat of ax heir the appointmentis personal 

.to him aud does not operate to make all 


his relatives, or even his existing sons, 


members of tbe agnatic family of the adop- 
tur. Some of the authorities have gone even 
so far as to say that the appointment of 
. &1 heiris taitamount to a gift which comes 
into operation on the death of the appointer 
-and that the property received by the 
appointee should be regarded in the nature 
of a bequest. Ii the appointment of an 
heir resembles ig its incidents with the 
, hritrim form of adoption under the Hindu 
. Law thea it is clear that the appointed 
- $893 does not lose his rights of inheritancein 
his natural tat'iet's family, Ia Trevelyan’s 
Hindu Law itis stated that a kritrima 


(2) 6 Ind. Cas. 712; 37 P. R. 1910; 62 P. W. - 


R. 1910; 50 P. L. R. Igro. 
.' (3) 13 Ind. Cas, 421;.45 P. R. 1912; 85 P. W. 
© R. 1912; 71 P, I, R. 1912, 
(4) 
Regi; 8 P. W.R. 19150 
(3) 66 P. Ry 1909; tia P. W, R, 1908; 
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Adoption does not trausfer the subject 
of jt from Lis natural family. It gives 
him in addition to his rights in that family 
rights of inheritance to tke person actually 
adopting him and to no one else. His 
Sons acquire no rights of inheritance to 
his adoptive father. Again, in Mayne’s 
HinduL aw, 8th Edition, page 268, there is 
the following passage :—‘‘As regards suc- 
cession the Aritrima son loses no rights 
of inheritance in his natural family. He 
becomes the son of two fathers to this 
extent that he takes inheritance of his 
adoptive father but not that of that father’s 
father or other collateral relations.” 

These authorities clearly lead to an 
inference that the relationship created ket- 
ween Ram Dial and Dhuman was a purely 
personal one aad that it did not extend 
beyond the contracting parties ou either 
side, To use the woids ot the learned 
Chief Justice in Mela Singh v. Gurdas (1), 
the tie of kinship with the natural family 
was not dissolved and the fiction of blood 
relationship with the members of the new 
family had no application to the appointed 
heir. If thisisso, Ram Dial’s relationship 
with his natural family was not entirely 
cut off, and it is obvious that his descend- 
ants cannot be excluded frum inheritance 
in his netural father's family. I am not 
unmindful of the fact, tha t this conclusion 
leads to an apparent injustice inesmuch 
as the appointee ond his descendants will 
be entitled to a dcuble inheritance. -But 
if the appointment of an heir is tantamount 
to-a bequest, and the appointee is merely 
alegatce of the property, itisclecr thet the 
other members of his natural father’s 
family cannot possibly have any cause for 
grieyance. - No special custom has 
been alleged, much less proved, in this case 
that in the presence of the descendants 
oi an appoiatee’s natural father the des- 
cendants of the appointee are excluded 
from inheritance iu his natural father’s 
family simply because he has succeeded 
to the property of his adoptive father, 

I am, therefure, of opinion that the 
plaintiffs have failed to establish their 
claim and that they are uot entitled to a 


. decree. The result is that the appeal. 
27 Ind. Cas. 393: 99 P. R. I914; 71 P. L. - 


is axeptel and the plaintiff's suit is dis- 


. missed with costs throughout, 


ZK, Appeal ac spied, 
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SECRETARY OF STATE FOR INDIA V, RAJAH OF VENKATAGIRI. 


; PRIVY COUNCIL. 

Appeal rROM THE Mapras Hien Cour’. 

; July x5, 1921. ; 
Present:—Viscount Cave, Lord Shaw and 

Mr. Ameer Ali, 4 
SECRETARY or STATE ror INDIA 

IN COUNCII,—APPELLANT 
VET Sus 
RAJAH or VENKATAGIRI— 

; RESPONDENT. 

', Madras Permanent Settlement Regulation 
(XX V of 1802), ss. 3, 4—Permanenily settled 
zemindaris— Venkatagiri ^ zemindari— Resump- 
tion ofinam or lakhiraj lands —Government, 
powers of. | 

The 1eversion in respect of inams or lahhiraj 
lands situa'ed within the zemindari of Venkatagiri 
belongs to the zemindar and the Government is 
not entitled to resumé or assess them to public 
revenue, [p. 744, col. 1.] 

Under the sanad granted to the Venkatagiri 
zemindari in 1802, when it first came under the 
East India Company, the Government fixed a 
definite specific assessment on the whole zemin- 
dari irrespective of the particular assests derived 


fiom each particular unit of property within the- 


estate and the zemindar, on his side, accepted 
that atrangement on that special understanding. 
Jp. 746, col. x.j 

In view of section 3 of Regulation XXV of 1802, 
section 4 of that Regulation has no application to 
cases of permanently settled zemindaris such as 
the Venkataghii semindari. [p. 746, col. 2.) 


Consolidated Appeals trom a judgment 
and four decrees of the High Court (Sir 
. John Wallis, C. J., and Mr. Justice 
Phillips) in Appeal Suit No. 62 cf 1913, 
dated March 29, xgrs and published as 35 
Ind. Cas., 662, affirming four decrees of 
the District Court cf Nellore, in Original 
Suit io of 1970. 


JUDGMENT. 
. Mr. Ameer Ali.—Thc 
litigation take their origin in the 
early establishment of British Rule 
in the Madras Presidency. The Rajah 
of Venkatagiri holds a  zemindari of 
considerable extent in the modern Dis- 
tirct of Nellore. His ancestors were ad- 
mittedly in possession of the estate since 
the Muhamm^dan times, subject first to 
ythe Emperors of Delhi and afterwards on 
the distruption of the Moghul Entpire, to 
his representatives in the Carnatic, usually 
styled the Nawabs of Arcot. Besides the 
payment of a fixed revenue or  Peshcush, 
they were bound to maintain an armed 
force for the assistance of Government in 
times of disorder or rebellion,  ' 


facts of this 


' In the year 1792 a ‘Treaty was entered in- 
to between the East India Company on the 
one side, and the Nawab of Arcot on the 
other, under which the administration of the 
country was assigned to the British, ‘The 
arrangement, however, was found not to be 
satisfactory. Ithadleft the Nawaba con- 
‘siderable amount of authority, which soon 
gave rise to causes of friction between him 
and the Hast India Company. Conse- 
quently, in 1801, a fresh Treaty was executed 
under which the entire administration passed 
into British hands. In both the Treaties 
the position of the Rajah of Venkatagiri 
‘was manitained, and the revenue he becante 
bourd to pay to the East India 
Contpany continued to be the same as 

- he had ell elong paid to the Muhammadan 

Rulers. i 

In piürsuarce of the policy laid down by 
the Board of Directors, Lord Clive, who 
wes et the time the Governor of Madras, 
proceeded td pursuade the Rajah of Venka-- 
tagiri and other Palaiyagars, who occupied 

a similar position, and whose zemindaris 
lay chiefly in the Western Arcot, to abandon 
the system of maintaining an armed force 
for the assistance of Government. It was 
pointed out to them by the Governor-in- 
Council that the duty of mainatining an 
army for the service of Government imposed 
a heavy and costly responsibility; the Kast 
India Company would henceforward take 
ove all charges for the preservation of law 
and order and thus relieve the zemindars of 
anirksome burden. They were, at the same 
time, assured that their fixed peshcush 
would remain invariable. The zemindars 
were thus induced to consent willingly to 
this arrangement, and in lieu of maintaining 
any army, which costs them a considerable 
amount of money, they undertook to pay an 
additional revenue on their estates, which 
was added to their peshcush, 


Pursuant to this arrangement a sanad was 
issued, on August 24, 1882, to the zemindar 
of Venkatagiri and other zémindars occu- 
pying a like position, embodying the terms’ 
which had been agreed upon. This document 
is called a ‘ sanad-i-Milkiyat Isthmrar ' 
or deed of permanent property.” ‘The 
word istimrar denotes its character of per- 
petuity and permaanancy of revenue. The . 
aggregate pésheush was, in the case of: 
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Venkatagiri, 
pagodas, ~ ; 
. The clause in the sanad which relates to 
this particular arrangement is in these terms; 
“In consideration of your relief which your 
finances will derive from the refinquishment 
of your militery services end end from the 
discontinuance of the expenses to which 
you have on that eccunt been liable, in con- 
sideration of also cherging itself with the 
entire protection of territories dependent 
‘on its power, the British Government has 
fixed your annual contribution, including 
equivalent for the military service’ and the 
established $eshtüsh for every year, at the 
sum of star pagcdas 1,11,038, which said 
mount shall never. be liable to changes 
uncer eny circumstances, and is hereby 
accordingly declared to be permament 
annuel demand of Government on your 
zemindari ."' : x 

Tke only reservations ' in respect 
0f the absolute abandonment on the 
‘part of Government of all claim to 
„enhance the consolidated  peshcush is 
contained in clause 5, which runs thus: 
‘The permanent . peskeush fixcd by this 
sanad in your zemindari is exclusive of 
‘the revenue derived from the menufacture 
and sale of salt crd saltpetre, exclusive 
of the sayer or duties of every descrip- 
tion, the entire administration of which tke 
‘Government reserves to itself, exclusive of 


put down as I,II,058 stay 


the tex. on the sa'e of spirituous 
Jiquors and the intoxicating drugs, 
exclusive .of all lards and russames 


„heretofore appropriated to the support of 
The Goverrm:rt 
reserves to itself the entire cxercise of its 
‘discretion in corti.vring or discontinuing 
temporarily or permanently the articles 
of all sorts included according to the 
custom ard practice of the country under 
the several heads above stated ’’, 


It is clear, however, that at this time two 
.policiés were on foot: one with regard to 
the powerful zemindars who maintained 
large armies, with whom a scttlont?nt was 
essential on a seperate besis ; the other a 
measure of general assessmert in &ccordance 
with tke instructions issued to the Board 
of Revenue on September 24,1799. In the 
carrying out of this latter policy tke Govern- 


ment passed Regulation XXV of 
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1802, which came into force on July 
13, 1802, The preamble of this Regula- 


tion is important. It declared : “Whereas 
it is knowr to the zemindars, mirasidars, 
ratyats, end cultivators of lends in territories 
subject to the Government of Fort St. 
George, that from the earliest until the 
present period of time the public assessment 
of the land revenue has never been ‘fixed ; 
but thet, eccording to the . practice of 
Asiatic Governments, the assessment of 
the land reverue has fluctuated without 
any fixed principles for the determination 
of the amount ; and without any security 
to the zemindars, or other persons, for the 
continuance of a: moderate land tax ; that, 
on the contrary, frequent enquiries have 
been instituted by the ruling power, whether 
Hindu or Muhammadan, for the purpose 
of augmenting the assessment of the land 


` revenue; that it has been customary to 
regulate such augmentations by the enqui- 


ries and opinions of thelocel officers appoint- 
ed by the ruling power for the tima" being; 


‘and thet in the attcinmont of an increased 


revenue on such fourdstions it has been 
usual for the Government to deprive the 
zemindars, end to cppoint persons on its own 

behalf to the mrnngemant of the zemin- 

daris ; therby reservisg to the ruling power 

the implied right, «nd the actual excercise | 
of tke proprietary possession of all lards 

whetever ; And wherezs it is obvious to the 
said zemindars, mivasidars, raiyats ard 
cultivators of land, that such a mode of 
admiristiction must be injurious to the por 
m3re-t prosperity of the country, by 
cbstructing the progrecs of agriculture, 
population and wealth; and destructive of 
the comfort of the individuel persons, 
by diminishing the security of personel 
freedom, and of private property ; Where- 
fore the British Government, impressed with 
a déep sense of the injuries crising to the 
estate, ard to its subjects from the opera- 
tiors of such principles, has resolved to 
remove fom its administration so fruit- 
ful a souce of urcettainty and disquietude; 
to grant to-zemindars ox d other land-holders, 
theit hcirs «nd successors, à permanant . 
property in their lend in all -time to: come 

ar.d to fix for ever a moderate assessment 

of public revenue on such lands, the amount 

of which shall rever be liable to be increased 

under any citcumstances.”’ 


|! prietary right of the 
. vested 
. prietors of lend and i in their heirs and lawful 
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In section 2 it proceeeded £o exact that: 
“In confirmity to these _ principles, - an 
assessntent shall be fixed on all lands liable 


.to pay revenue to the Governnient arid in 


-consequence of such assessment, -the yro- 
soil shall become 
in the zemindars, or other pro- 
successors for ever.’ 

Section 3 will be referred to later. 

Section 4, which forms an .important 
‘element in the consideration of the present 
casc, is in the following terms: 

The Government having reserved to 


_ itself the entire exercise of the discretion 


in continuing or abolishing, temporarily. ot 
permanently, the articles of revenue includ- 
ed, according to the custom and practice 
of the country, under the several heads 
of salt ard saltpetie of the sayer, or duties 
hy sea or land; of the abkaty, cr Aak on 
the sele of spirituous liqueis and intoxi- 
cating drugs; of. the, excise on: articles 
of consumption ; of all texes. personal end 
professional, as well as those derived from 
markets, fairs or, Bazars,lakhiraj lends (or 
lands exempt from the payment of public 
revenue); and of all other lands paying 
only favourable quit rents; the permanent 
acsessment of the-land tex shell be mde 
exclusively of the said articles now 
recited." 
` The drafting of this section can by ro 
mernrs be commended for preciseness of 


lucidity,. but it is clear thet the reserva- 
tiors in respect of tke power of 
Goverrmert are wider than ia the sar ads 


referred to above. 

It &ppeeis that the Vénketagirl estate, 
whenit came under British Admiristration, 
included a large number of inam lands which 
had been expropriated by the zemindars 
from time to time for charitable or pious 
purposes, either free of rent or on favourable 
rent. Some lends had also been granted 
to people for services to the estate. 
respect of the latter the zeyindar had an 
absolute right of resumption. As regards 
the others which came within the category 
of pious grants, his power appears to have 
been limited ;.he could resume them only 
on specific and apparently valid ‘reason. 

In 1816 the Government attempted - to 


enforce its tights against -the zemindar 


in respect of some of these alienated lands, 
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The dispute was as to whether the gemini 


. dar was entitled to take possession of them 


without any liability for the payment of 
additional : revenue, or whether the Govern- 
ment ‘was entitled to the  beriefit of 
the resumption and possessed the right 
to assess revenue on those lend$. The 
dispute. was decided in favour of the 
zemindar—nemely, that the Government 
had no such right es it cleimed.: Matters: 
temained ‘quiescent from the year’ 1822, 
when the action was decided in the Pro- 
vincial Court, until 1897, when the Govern- 
ment again put forward the same claim as 
they. had done in 1816 and ‘attempt- 


ed, by. their Revenue Officers, to. 
a ah ato - the title of the 
grantees . ` held the ‘lands under 


the inah pu to ascertain ‘whether 
the grants were valid or not, andif they were 
not, “to assess reventue-on them: The Raja 
of Venketeghi resisted the Government’s 


claim, and aftér a good deal of cor- 
respondence brought in the Court 
of the . District Judge .of Nellore 
the “four suits which form the prin-- 


cipal foundation of the present consolidated 
appeal. The fifth ‘suit which hes been 
made a part of the proceedings, was 
brought ‘against the Government on similar 
groünds by another person in the Court’ 
of the Subordinate Judge of North Arcot- 
in respect of lands lying in another estate. 

In‘, paragraph ; ro of the plaint) 
“Raja states the nature of. the 
grants ard his rights with reference to 
the: alicnated lands, and in paragraph 
II he specifies his grounds of objections: 
to the fresh assessment which tre Govern-. 
ment. proposed to “make on him. His 
ground of action is thus stated in the 
plaint,— 

“That the odd Deputy Collector of 


‘Nellore, acting under the orders of Govern.: 


ment, gave a notice to the plointift that he 
would proceed to investigete the condition 
of davadyam and dharmadyam inams* in 
the Venkatagiri zemintlari which had been 


Shy. 


granted prior tothe Permanent Settlement, ` 


and that in order to enable him, ‘to do S0, ^ 
tlie plaintiff should furnish him with a list: 


. of such inams containing the particular 


specified in a statement annexed to the said. 
notice, and that, inspite of the plaintiff s- 
repeated objections to the right of Governs- 
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prent to resume such inams in the zemindart 


of Venkatagini or deal with the same under. 


:the Inem Rules, the seid Deputy Collector 
cis proceeding with. the investigation ". 

^ He pleeded res judicata on the basis of 
the proceedings in 1816, and alleged 
futhef that the Government by their 
own conduct were’ estopped from 
claiming the right of assessment. On 
these: grounds he prayed for ə declara- 


tion that the Secretary of State had. 


no right to resume or assess to public revenue 
inams or lakhiraj lands situate within the 
gemindart of Venkataghi nor any rever- 
sionery, right therein, or any such right 
in-the inams or lakhiraj lends which has 
already come in the plaintiff's possession. 
He also asked for a. permanent injunction 
restraining the Secretary, of State and his 
officers from holding any investigation 
into. the nature of and title to imams or 
lakhivaj lands within his estate, and from 
dealing with the same under the Inam 
Rules sanctioned by the Government on 
August 9, 1859,.or resuming them or asses- 
ing them to public revenue. 

. The Government joined issue with him 
on the question of the right of Government 
to resume and assess these expropriated 
lands ; their principal contention being that, 
under section 4 of Madras Regulation 
XXV of 1802, the Government had expressly 
reserved its power and that the provision 
in the sanad do not prejudice it or take it 
away. : 

The other objections. in the written 
statement do not-appear to their Lordships 
material for-the purposes of the present 
judgment: 

. The District Judge states, in their Lord- 
ships’ opinion, correctly and concisely the 
question for determination : 

_ “ "The main question really to be decided 
in this suit is, whether the reversion in res- 
pect. of nams or .lakhiraj lands situated 
within the zemindari of Venkatagiri belongs 
to the Govetnmient, or to` the zemindar, 
and whether the Governinent is entitled to 
resume those imams or whether such rights 
of resuinption belongs to the zemindar,” 
In a careful teview of the facts, he held in 
substance that the Venkatagiri zemin- 
dari did not fall within the purview of the 
Regualtion, and that consequently the 
contention of the Government was not 
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maintainable ; and he accordingly in the 
four suits before him made a declaration 
in favour of the plaintiff’s right and granted 
an injunction as asked for. On appeal to 
the High Court his decrees have been main- 


tained, although the reasons which the 
learned Judges of the High Court have 
assigned for coming to the same 


conclusion as the First Court do not 
proceed on the same lines as those followed 
by the District Judge. In substance, 
however, there is absolute concurrence 
between the two Courts. 

The Government apears to have failed 

also in the Court of the Subordinate Judge 
of North Arcot, and their appeal to the 
High Court was dismissed. 
: As their. Lordships substantially ‘agree 
with the conclusion arrived at by the Courts 
in India, they do not think it necess ary to 
traverse at any great length the grounds 
upon which the High Court and the District 
Judge have rested their judgments. It has 
been argued before the Board that the 
sanad of the plaintiff could- not possibly 
override the express provisions of the Regu- 
lation and that the Executive Government 
had no power to convey to the- grantee— 
namely, the zemindar—latger rights than 
theStatute provided. It was urged that the 
rights of the Crown cannot be taken away 
by implication, and it was stated that, 
having regard to the terms. of the 
section already referred to, the Govern- 
nient had absolute power at any 
time to direct an investigation into 
the title of- the  lakhiraj lands to 
which the plaintiff leid a claim as part 
and parcel of his estate not liable to assess- 
ment by Government. In view of this 
contention: which has ` been ‘strenuously 
pressed by ` learned Counsel for the 
Government it becomes necessary to exa- 
mine a little more closely the circumstances 
which led to the conferment of the sanad 
on the zemindar of Venkatagiri and tke 
other zemindars who were in the same 
position with him, and to consider how 
far the grant is affected by the provisions 
of Madras Regulation XXV of 1802, 

As already observed, the British Autho. 
lities appear to have taken in hand as early 
as September 24, 1799, the regularisation of 
the land revenue’ in the Carnatic and to. 
issued instructions to the Board ` 
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of Revenue as to tke line of action to be 
taken for the purpose of instituting a general 
inquiry into the conditions under which 
the land was held within thoce territories. 
Regulation XXV of 1802 wes an ottccme 
of the enquiries made under those instruc- 
tions to the Board of Revenue, bnt it 
appedts that whilst these inquiries were 
ptoceeding with regard to a general 
settlement of revenue, simtltaneously 
an enquiry was in ‘progtess respecting 
the amount the, Venkatagiri estate 
should in addition to tke “ established 
peshcush’’ pay in lieu of its release from 
the liability to keep up an army for: the 
service of Government. f 

Mr. Stratton, the Peshcush Collector of 
North Arcot, had been depute to make 
‘a. thourough enquiry as to the resources 
of the different folvgays, and the report 
which he st.bmitted to the Government on 
July 14,1801, contained all the requisite in- 
formation, and upon that information the 
commutation which was granted to the 
zemindar of Venkatagiri in respect of his 
military force appear to have been fixed. 
Hesets out in his report the different 
kinds of inams, some of whichthe zemindar 
was at liberty to resume at his own discre- 
tion, others which he could not resume 
without sufficient reason, stich as neglect: 
of duty, ete. All thesé lands appear 
to have been taken into consideration in 
arriving at the estimate of the commuted’ 
amount. 

The sanad to the zemindar of the Ven- 
katagiri was issued, as already stated, 
on August 24, 1802, by the Governor in 
Council, Lord Clive,-on behalf of the East 
India Company. The material terms of 
the sanad have already teen referred to. 

On the same date Lord Clive addressed 
a letter to the zemindar im terms which I 
have little doübt asto the meaning tote 
attached to the grant. He states first the 
object with which the sanad was granted, 

‘and goes on to say that: ‘ Under tke cir- 
cuinstances, the amount which your brave 
self has to pay annually in future is fixed 
as. follows: In consideration of military’ 
service—eighty nine thousahd three hun- 
dred and eighty five star pagodas. The fixed 
peskeush (tribute)—twenty one thousand: 
six hundred and seventy three fagocas. 
Total—one lakh eleyen thousand and-fifty . 
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eight star’ pagodas.” And what follows is 
important. The document goes on to say: 
“As the above mentioned amount is the 
Maximum portion of yottr exalted self’s 
emindart which should annually te sent 
to the Government on account 9f the 
expenses for general protection, therefore, 
sanad (deed)' of perpetual ownership, to 
the effect that the sum of one lakh eleven 
thousand and fifty-eight slav pagodas should 
be paid to Government annually, by the 
zemindart of your braveself, “by way of 
permanent jama (assessed revenue), is’ sent. 
to you under the seal and signature of 
the members of the Government.” And 
again : “ Accordingly, having this matter 
in view 'allthe incomes from: the land of 
Amaram and Katubadiretainedin possession 
of foot soldiers were not included im tke 
account of the item of the consideration for 
their service.” ` 

On August 25, 1802, a letter was addressed 
by tlie Secretary to the Government to the 
Collector’ of. Western  Peshcush, which 
included the three zemindaris principally 
concerned—namely, Venkatagiri, Calastry, 
and Bomrazepollam—making it clear - 
that the revenues that were assessed 
upon these three zemindaris were de- 
liberately fixed in the case of Venkatagiri 
at Rs. 1,121,058, to be paid annually by the 
zemindar. Paragraph to of that document 
isimportant, anditisin these terms; ‘ To 


‘remove from’ the minds of the zémindars 
.all doubt of the permanency of the present 


arrangement tke Governor-in-Council has 
called sanad-t-milkiyat istimrar to be pre- 
pared under the seal and signature of his 
Lordship in Council for the purpose of being 
deliverd to the zemindars, habuliyats corres- 
ponding with tkese sanads are also trans- 
mitted, and the Special Commission desire 
that you will require the zemindars to sign 
and return them to you duly executed to 
these kabuliyats you will annex a kistbundy 
fixing the kisis according to the seasons 
of produce.” : 
In ‘accordance with these instructions 
fiom the Government given tothe Collector 
of Western Peshcush, kabuliyats were taken 
from the zemindars in identical terius; 
but before executing his kabuliyat the 
zemindar of Vénkatagiri took particular care 
to have the extent of his zemindart inserted 
in ‘sepcific terms in the sanad - that. wag 
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granted. That appears from Mr. Stratton's 
letter of September r7, 1802. In paragraph 
6 that officer states as follows :— 

“ The Venkatagiri zemindar further made 
objections to sign his kabuliyat until I had 
specified therein the several districts 
composing the Venkatagiri zemindari ; con- 
sidering this scruple ol, no material import, 
I was induced to accede to his request.and 
at his suggestion to recommend to you thet 
the districts under him should be parti- 
cularised at the back of his sanad, for which 
purpose it is now accordingly returned.” 

So far as these documénts are concerned, 
they leave no possible doubt thet the 
Government, represented by the Governor- 
in-Council on the one side, -fixed a. definite 
Specific assessment on the whole zemindari 
of Venkatagiri irrespective of the particular 
assets derived from each particular unit 
of property within the estate, and that 
the z:mindar, on his-side, accepted that 


arrangement on that special understanding.. 


The questiow now is, whether that action 
of the Government. was, in view of the 
provisions of Madras Regulation XXV of 
1807, valid or otherwise. As already stated, 
Counsel for the appellant have strongly 
argued that, in view of the provisions of 
section 4 of that Regulation, excluding tke 
‘Jakhivaj lands (or lands exempt from tbe 


payment of public revenue) and all otter | 


lands paying only fevourable quit rents'" 
from the permanent assessment of tke 
land tax, it was not competent for tte 
'Governor-in-Council] to grant a sanad 


„of the character that is in issce in this 


case; and much stiess is laid upon the 
. instructions that were originally issued 
` in connection. with the enquiry into the 
general resources of the different estates in 
-1799. itis said that in that document 
the Government took care to reserve its 
tight on alliands ‘‘at present alienated 
and paying no public revenue which may 
have been or may be proved to be held 
under illegal or invalid titles and the 
reventie of which is - not included in the 
Committee’s account.” 

, In respect of this. contention two consider- 
ations arise—firstly, whether the lands which 
-are now sought to be assessed werein fact 
paying no public revenue, and, secondly, 
whether, in view of the provisions of setion 


3, it is open to the Government to contend 
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that the sanad should not be taken 
into account in the construction of section, 
4. Section 3 declares as follows: '' where. 
the conditions of the permanent assessment, 
of the revenue may have teen edjusted, 
a, sanad-i-milkiyat istimrar, or deed of pet- 
manent property, shall te granted on the’ 
part. of the British Government to all per- 
sons being, or constituted-to be zemindars 
or proprietors of land and each. zeméndar - 
or proprietor cf land shall execute and 
deliver to the Collector of the District a 
correspondent Rabuliyat, The said sanads 
and kabuliyats shall contain the conditions ` 
and articles of tenure by which the lands 
shall beheld; in all cases of disputed assess- 
ment, reference shall be hadto the sanads - 
and kabuliysis and judgment shall be, 
given by the Courts of Judicature, in con- _ 
formity to the conditions under which the’ 
agreement may have been formed in each 
particular case,” | 

The above section lays down a definite. 
tule relative to the principles on which 
the provisiors in the Regulations skould te 
construed. Now the sanad in question con-- 
tains no reference to tke lakhivajlencs witbin, 
the Venkategiri zemindari. It would follow, 
therefore, thet in thecese of this property tke 
provisions of section 4 heve no’ application 
and thet the assessment fixed upon it by 
virtue of the arrangements adopted in 1002 ` 
was tfon 2 basis quite diferet trom thet 
proviced in section 4 of tke Reguletion. 
Tn other words, toth tke assessment and tke 
sanad exe outside tke Regulation: uncer 
which the Government claims tke right to 
resume the inam lands within tke estate 
of the plaintiff and to assess “them sepas 
rately. : i . 

It should also te observed that, although 
the Regulation was passed on July 13, 
1802, and the sanad was granted to the 
zemindar of Venkatagiri on August 24, 
the recommendation of the Commission of 
August 12, 1802, on which tbe sanad wes 


` granted, recommended that the new assess- ' 


ment should be fixed to run from rath July 
of that year. After stating the principle on 
which they were proceeding in fixing the - 
amount to be paid by tbe zemi ndar in com- 
mutation ofthe military service, in paragraph - 
40 he says as follows: ‘If the grounds on 
which we have now had the honour to pro- . 
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should be fixed on the four western. zemin- 
daris, including the customary peshcush 
and equivalent for military service, Le 
approved by your Lordships’ in Council, 
the total amount of revenue derived to the 
State from those valuable Provinces will ex- 
ceed the amount of the old peshcush by the 
sum of I, 72,296 pagodas, and the aggregate 
amount of peshcush and the equivalent will, 
in future, be 2,50,000 pagodas per annum. 
We conclude the subject by recommending 
that the permanent assessment of the public 
revenue on these zemindaris be fixed 
accordingly at that rate, from the 12th day 
of July last." ‘This also clearly shows that 
the arrangement in respect of thefour wes- 
. tern xzemindaris was made indipendently 
of the provisions of the . Regulation. An- 
other thing has to be observed in connection 
withthisarrangement nemely, the difference 
. in the terms of this sanad from the sanads 
granted to, the other zemindars wnder the 
Regulation itself. . : 

In the view their Lordships take of the 
general evidence in the case they do not 
consider it necessary to express‘any opinion 
on the question raised by the plaintiff that 
` the controversy in dispute is res judicata 

in consequence of the decision of the Pro- 
vincial Court in 1822; but itis desirable 
fo point out that rince that decision tke 
Government at various times expressly 
assented to the position which the 
aemindar had teken up in respect of 
the -inam lands within. his estate.’ 
Their Lordships will refer only to three 
documents: first, Exhibit K, a letter of 
April 24,° 31823, addressed by the 
Secretary to the Board of Revenue to the 
Chief Secretary to the Goverument, in 
which it was stated as follows :— 
: “The permanent peskeush of the zemin- 
dari of Venkatagiti was fixed upon the 
principles as upon Bomrauze end Calastry, 
and for the same-reasons which induced 
the Board to state upon a former ocea- 
“sion that they considered the zemindar 
of Bumrauze not to be entitled 
to remission on account of certain 
villages having been taken from him by a 
'decree of Court inasmuch as by the opera- 
tion of that dereethere was taken from him 
nothing on which his contribution to 
Government was fixed; they aie now of 


opinion that the zemindar of Venkatagiri 
is entitled to benefit by the resumption of 
any villages formerly alienated frum his 
zemindart without question on the part of 
Government or being liable to assessment’ 
on the increase to his resources thereby 
acquired.” * 
Again, in 1839 the Board of Revenue 
in a letter addressed to the Chief Secretary 
to the Government (Exhibit N) stated as 
follows : The ‘‘ zemindar now rests his claim 
on the ground that as his permanent cowle 
wes fremed without/any reference to its 
assets, and as it contains no reservation in 
tespectto the right of resuming lakhiraj 
land, es in the case ofthe northern and 
other  zemindaris, the right to resume 
imams or lakhiraj lands in the position of 
Peddapoloor belongs of right to him and 
by no means to the Government, and 
he cites a decree by the Provincial 
Court of the Northern Division in favour 
of the zemindar of  Venkatagii in a 


"suit brought by the Collector of Nellore 


for the recovery of the village under 
similar circumsteces" andin paragraph 7 
they say as follows: “On the other hand, 
the decrees of the Zillah Court of Chitoor 
and of the Provincial Court of the Centre 
Division are in favour of tke right of 
Government to resume, in preference to 
that of the zemindar. But it will te 
noticed that they contain no allusion to 
the dissimilarity in tke terms of tke 
Permanent Settlement of Calastry.and the 
other western polliems, assuming that 
the peshcush was fixed as on the zemin- 
daris ‘inthe northern, upon the assets, and 
that Regulation XXXI of 1802 applies to 
the former rs ta the latter. By a 
reference to the kabuliyat of the zemindar. 
of Calastry and to the correspondence 
which passed at the time a permanent 
cowle was granted to him, it will be 
seen at once that the peshcush was not 
so fixed, and, as already shown, the 
Regulation above mentioned was not 
considered to apply to the case of the 
Venkatagiri zemindar.”’ DM 

On September 3, 1860, the Commissioner 
of the Division issued certain instructions 
for the guidance of the Deputy Collectors: 
employed in inam investigation of 
the North Arcot District, and he 
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correctly laid down the position with 
regard to the zemindar- of Venkatagiri 
and the other zemindars who stood in 
the same position in the following terms:— 
‘The private estates will be first noticed. 
The zanindaris of Kalahastri and Karveti- 
nagar were, likethe zemindari of V enkatagiri 


in the Nellore District, permanently settled. 


in 1803 on the piinciple of the commute- 
tin of the military service tenure attached 
to them. ‘The peshcush was not fixed on 
‘the assets of the estates, but was a propor- 
-tion of the cost of the zemindar’s 
military establishment; inclusive of 
Amareams and Kattubandis, diminisled 
by the amount of revenue derived 
from salt, sayer and  .abkari, which 
were reservéd by Government. The 
“inams were not excluded: by the terms of 
the Settlement, ond the Government have, 
therefore, no right of reversion in them." 
The Revenue Authositis in that part of 
. the Presidency, in the face of the expression 
of opinion to which reference has been made 
bere, have attempted to reverse the atrange- 
ment expressly entered into in 1802. In 
their Lordships’ opinion this attempt fails, 
. Some stress was laid on behalf of the ap- 
pellent on provisions of Madras Regulation 
XXXI of 1802. It is sufficient, however, 
to point out that that Regulation relers 
entirely to procedure appointed for the 
investigetion of the title to hold lands 
exempted from the payment of revenue. 
Here the lands which are sought to ke re- 
sumed were not exempted from the payment 
of public 1eventie; the tevenue which was 
paid on the estate included tbe lands in 
question and the jama was assessed on the 
whole estate inclusive of the lakhiraj and 
‘inam lends. "E | 
For the foregoing reasons their Lordships 
are of opinion that the judgments and 
‘decrees of the Courts in India are right 
and should be affirmed and that these appeals 
‘should be dismissed with costs, and they will 
humbly advice His Majesty accordingly. 


NH . 
~ Solicitors for 
India Office. ` 
- Solicitor ' for 
Deuglas Grant, 


Appeals dismissed, 
the Appellant :—Solicitor 


the’ Respondent Mr. 
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P ESHAW AR JUDICIAL COMMIS- 
SIONER'S COURT. 
First CIVIL APPEAL No. 3131-20 oF 1921. 
April 1r, 1923. 
Present:— Mr. Pipon, J.C. 
Sardar GHULAM HAIDAR KHAN— 
DEFENDANT—APPELLANT 
Versus 
SARDAR ALI KHAN AND OTIERS— 
RESPONDENTS. ' 

Civil Procedure Code (Act V of 1908), O. VI, 
?, 17— Civil Procedure Code (Act XIV of 1882), 
s. 53— Amendment of plaint, when to be allowed— 
Adverse — possession — Co-sharers— Overt act— 
Joint property  ncluded in self-acquived property— 
Partition—Possession, whether tobe upheld —Pur- 
tition Act (IV of 1893), s. 4, applicability of. 

Under O. VI,r.17 of the Civil Procedure Code 
the powers of a Court in allowing an amendment 
of 4 plaint are far wider than was the case under 
the Code of 1882, and there is in the present 
Code no provision corresponding to the proviso 
to section 53 of the Code of 1882. [p. 750, col, 2j 
pP. 751, col. 1.] n 

amendment will not, however, be allow- 
ed if it converts the suit into one which is not only, 
different from, but is inconsistent with, the plaint 
as originally lodged, and when the defendant 
is prejudiced by the amendment. [p. 751, col, 1.] 

The main test in such Gases is whether the amend« 
ment meets the ends of justice by 'allow- 
ing the whole questioti in dispute to be decided 
between the parties and to ensure a final deci- 
sion and to avoid unnecessary litigation, [p. 751, 
col. i] 

The possession of one co-sharer cannot become 
adverse to that of other  co-sharers, unless he 
overtly asserts an exclusive title as against the 
others. [p. 752, tol. 2.] 

One of several co-sharers, if he includes a por- 
tion of the property in which he has a joint title 
in other property in which he has an exclusive 
title, may reasonably anticipate that he will not 
necessarily be disturbed or be put to unjustifiable 
expense when partition eventually takes place, 
Such action on his part, therefore, does not amount 
to an overt assertion of an exclusive title to that 
portion of the joint property as against the others, 
[p. 753. col. 1..] » 

Section 4 of the Partition Act refers to cases 
where a share in a dwelling-house belonging to an 
undivided family has been transferred to a person 
who is not a member of such family, but even 
where the section does not apply thé principle is 
that on partition property must, so far as possible, 
be left in possession of the person in occupation, 
An Executing Court should have regard to thé 
principles of equity in adjüstingthe mode of parti- 
tion. [p. 754, col. 1.] 

Basunta Kumar Ghosh v. Moti Lal Ghosh, xx 
Ind. Cas. 370; 15 C. W. N. 555 Note; 6 C. La J. 
8 Note, Debi Sahai v. Tara Chand, 44 Ind. Cas. 
135; 44 P. W. R. 1918; 22 P. L. R. 1918, Fatteh 
Chand v. Bilas Rai, 34 Ind. Cas. 587; 61 P. I. R. 
1916;89 P. W.R. 1916; 96 P. R. 1916; 140 P.W, 
R. 1916, relied on. 1 


First appeal from the order of the Sub- 
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Judge, 
1921. 
Sardar Raja Singh, for the Appellant. 
Lala Dewan Chand, R. 8,: for Re- 

spondents Nos. I to 4. ` 
JUDQMENI.—The parties to this case 

ate descendants oi $. Khanan Khan who 

died about the year 1880 and who was a 

member of a prominent Kazlbash tamily 

residing in Peshawar City. He left 4 

sons K. B. Khan Baba -Khau; Jan 

Gul Khan, Ghulam Haidar Khan and Ghu- 

lam Hassan Khan. The present litigation 

arose in the following manner. Ghulam 

Hassan Khaa had stood surety for a loan 

obtained by one Kala Khan from the firm 

of Seth Chand Mal-Magan Mal of Peshawar. 

After his death, which occurred some 9 or 

I3 years ago, the firm sued him and Kala 

Khan and obtained decree on the 30th 

of May igr3. In execution’ of this 

decree the r-4th shateowned by Ghulam 

Hassan Khan in the famity estate was 

attached and sold. On the 8tn of June 

1917 the decree-holders purchased this 

saare. On the rath of ‘April I919 they soid 

what they had acquired in the execution 
proceedings to Nawab Ali Khen and his 
, orother Ghulam Hussain Khan who are the 
sons of K. E. Khen Baba Khan, 

K. B. Khan Baba Khan was himself 

alive at the time and had two other sons 

Sardor Ali Khau aud Abbas Ali Khan. 

Against the purchase of this estate by 

Nawab Ali Khan and Ghulam Hussain Khan 

two separate pre-emption suits were filed by 

their uncles Jangul Kian and Ghlulem 

Haider Khan. During the pendency of these 

suits, ?. e., on the and of July 1920, Ghulam 

Hussain Khan alone lodged a suit prayiug 

for partition of a certain portion of the 

family property. The property of which he 
claimed partition was a house known as 

“trash wala” 

called house A, and a house known as “ ma- 

kan-i-balan? which can be conveniently 
described as house B. It was in these 
. two houses that the shere of Ghulam 
Hassen Khan had been sold in auction and 
a»quired by Seth Chand Mal-Magen "Mel 
and subsequently transferred to^ Ghulam 
Hussain Knan.and Nawab Ali Khan. In-this 
- guit, however, Ghulam Hussain Khan, 
claimed a I- 4th share of both properties on 
the ground that he had acquired. M as 


Peshawar, dated the 24th August 


m 


" which can be conven ently. 


-family estate. 


his share of thie beris from the dectee- 
holders and that the remaining I-8th 
had been gifted to him by his father K. B. 
Khan Baba Khan. He alleged that K. B. 
Khan Baba Khan had gifted tle 
wholeofhis r-4th ‘share to the plaintif 
Ghulem Hussain Khan and his brother 
Nawab Ali Khen in equal sheres. Ghuiem 
‘Hussain Khan in his plaint steted that he 

was joint with Nawab Ali Khan and that 
he hod no objection to Nawab Ali Khan. 
being’ made a co-plaintiff. Nawab Ali - 
‘Khan was added as a co-plaintif on the 
I3tn of July 1920 and the plaint was 
-amended so as toinclude ə claim for one- 
half of the two houses,z.¢.,1-4th representing 
the share of Ghulam Hussain Khen which 
they had purchased, and x-4th which 


they alleged “had been gifted te them 
by their fatter K. B. Khan Baha 
Khan. A week later, i.e., on the 20th | 


of July 1920, the two pre-emption suits 
were amicably compromised. It wes agreed. 
between the parties that tbe property 
purchased by Nawab Ali Khon ard 
Ghulam Hussain Khan from the decice- 
holdersshotld be treated as acquized fur the 
whole family end that r-3:d should be re- 
teined by the vendees, Newab Ali Khan and 
Gulam Hussain Khan, andthat 2-3rds should 
go to Jarigul ‘Khan and Ghulam Haider 
Khen. This had the effect of dividing the 
estate of the deceased Gfulam Hessaa 


Khan according to the shares to which tis 
brothers would have normally succeeded. 


It may be remarked that K. B, Khen 
‘Boba Khan and his other two sons made na 
protest against this solution. On the same 
day Nawab, Ali Khan and Ghulam Hussain 
Khan put in an application for the amerd- 
ment of their pleint regarding partition of 
the property and obtained the leave of tke 
-Court to putin an amended plaint on the 
:2nd of August 1920. In this amended 
plaint. K. B. Khar Baba Khan. himel 
:was joined as a plaintiff and the suit wa 

for pattition of.1-3rd of the whole of b 
Certain additional prop- 
„erties were now added to the plaint. To 

house. À a portion shown on fhe plan by 
‘the letters “alif? |" be" jim” ‘dal’ 
.was a¢ded-and house B a portion shown 
.as he” "wa" “ze” tsm A further 
entire property was added to the claim 
Aim the shape of '"serarcha. The defend: 
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antsin the suit were Ghulam Haider Khan 
and Jangul Khan. Janzul Khan has not 
seriously resisted it. Ghulam Haider Khan 
who resisted the suit, is in actual possession 
of the properties waich were added in the 
amended plaint, 4. e., of the portion “alf, 
b^, jim, dal" in house A, the porton “ he, 
wa, 22, sin" ic house Bard the whole of 
the "seraicha." He hassetupoe proptictaty 
- title to thes three portions of the property in 
suit. The Trial Court hasfound that the two 
' portions referred to abovein houses A and 
B are not his exclusive property but are tne 
joint property of the. family and are liable 
to partition, It hasfoundthatthe ''serai- 
cha ” isthe exclusive property of Ghu- 
lam Haider Khan and has dismissed the suit 
respecting it. In execution of the decree 
the Trial Court has held, overruling an 
application by Ghulam Haider Khan, that 
no account of actual possession can be taken 
in carrying cut the partition of houses 
A and B. Arising out of these findings 
the following proccedings are now before 
this Court :— z ` 
I. An appeal by Gbulam Heider Khan 
from the decree for pattition as affecting 
those portions of houses A and Bin which 
he claims en exclusive proprietary title. 
2. A cross-objection by the plaintiffs 
against the dismissal of their suit respect- 
ing the “‘seratcha,” 7 
3. An appeal by Ghulam Heider Khan 
against the refusal of the Executing Court 
to maintain possession in executing the 
decree for partition. 
Orders on these three proceedings are in- 
cluded in the present judgment. 
The first ground upon which the decree is 
attacked in appeal by Ghulam Haider Khan 
isthat the Trial Court irregularly allowed 
an amendment of the plaint so asto convert 
the suit into one af a different and incon- 
sistent character. It is argued that the 
.first plaint implies that. K, B. Khan 
Baba Khan having gifted the whole of his 
Share to his sons Nawab Ali Khan and 
Ghulam Hussain Khan had no interest 
left in the propetty, and that, therefore, 
he could not sue as a plaintiff at all. It 
is pointed out that inthe amended plaint 
upon which the suit finally proceeded, 
all question regarding this gift was dropped, 
: and that Khan Baba Khan and his two sons 
now come forward in the’ capacity of joint 
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owners of 1-3rd of the estate which capacity 
they could not hold as shown by their own 
pleadings. Much stress is also laid upon 
the exclusion from the first plaint of the 
two portions of houses A and B referred to 
by verraculor letters, as desctibed above 
and of the“ serzicha" which is added to tke 
suit. These arguments, however, appeer 
to me to heve little weight when closely 
examined, The question of the respective 
titles of Khan Beba Khan and his two sons 
is not one which in any way affects the 
defendant or the title upon which he now 
setsupasabarto partition. Itis, no doubt, 
tiue that one of the objects of the original 
suit was to defeat the claims for pre-emption 
by showing that the twe vendecs, Nawab 
Ali Khan and Ghulam Hussain Khan, were 
prior to that purchase, already joint co- 
sharersinthe property by reason of a gift 
from their father. At the same time, the 
suit had another object and that wasto claim 
actual possession Ly partition as against the 
defendant Ghulam Heider Khan who was 
resisting their claim. ‘That a large poition of 
thedispute wasreally oncaffectingthetitle of 
the parties to partition is brought out by the 
original plea filed by Ghulam Haider Khan 
himself in which he set up the contention, 
which he has now abandoned, that Khan 
Baba Khan had gifted his share not to 
Nawab Ali Khau and Ghulam Hussain Khan 
but to himself. It appearsto me that the 
suit for partition could not possibly have 
Been satisfactorily adjudicated upon until 
every portion of the jont family property 
had been brought into the suit, and that the 
Court was not only entitled to allow an 
amendment of the ploint in order to include 
such property, but that it would have beca 
justified evenon itsown motion in requiring 
the plaint to be amended in order to include 
such property, Theis is no doubt that under 
section 53, Civil Procedure Code of 7882, 
it might he ve been urged that the character 
of the suit could sot be changed by an 
amendment. 'The proviso to section 53 
definitely prohibited a change.f tbi: netüre. 
Even, however, under the old law tnere are 
rulings, notably Khuda Baksh v. Budhar Mot 
(1), which go to show that an amendment is 
not uecessarily.irregular merely because 
the character of the relief sought is to some 
extent changed. Under ©. VI, r. 17 
(1). 186 P, R, 1882. . eai 
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of the present Code of Civil Procedure 
the powers of a Court are far wider 
in allowing an amendment of a plaint, and 
there is now no provision corresponding 
to the proviso to section 53 of the old Code. 
It is, however, an accepted principle 
that amendment will not be aliowed 
if it-converts the suit into one which is not 
only different from, but is inconsistent with, 
the plaint as originally logded, and when 
the defendant is prejudiced by the amend- 
ment. Now, Tam unable to see that either 
of these conditions can bc shown in the 
.present case. There is nothing 1eally in- 
consistent between the amended and the 
órieinal plaint, nor can I seethat the defend- 
aut has in any way been prejudiced. The 
amendment was máde after an issue was 
framed, but before any evidence had been 
hemd. The main ratio decidendi in such 
cases is whether the amefdment meets 
the ends of justice by allowing the whol 
‘question in dispute to be deciaed between 
the parties and to ensure a final decision 
and avoid unnecessary litigation. It appears 
to me that these objects are exactly those 
which have been obtained by an amend- 
ment in the-present casc. The real dis- 
pute between the partics is as to what 
property is joint between them and what 
property is exclusively owned by the 
defendant and must be excluded from 
partition. The object of the suit is to 
oust the defendant from exclusive pos- 
session of disputed portions of the prop- 
etty and the object of the defendant is 
to resist partition by confirming his exclu- 
sive title to those disputed portions. I 
hold, therefore, that the present suit and 
the decree passed in it cannot be im- 
pugned on the ground that the emend- 
ment of the plaint was irregular. 

The next point orguet for the appellant, 
Ghulan. Haider Khan, is thequestion of his 
‘exclusive title to the tortious of houses 
A and B which have been designated by 
letters as showr above. It isadmitted that 
these portions were originally the ancestral 
property of the family. His title to these 
properties is urged upon two giounas, 
One is that he has acquired an- inherent 


-title by transfer from the owners, and the: 


other is that his title cannot be impugned 
by the plaintiffs owing to their own conduct 
gand the. operation of the Law of Limitation 


as affecting adverse possession. I take first 
the question of inherent title. The appel- 
lont contends that he acquired these 
properties from the joint owners by sale 
and by gift. He has never, however, been 
able to specify the circumstances or 
even the dates of these alleged s&lesand 
gifts. He has not even shown what por- . 
tions were acquirea by sale and what Ly 
gift. e is entirely without documentery 
evidence to establish these alleged trans- 
fers. I cannot, it is true, agree with tke 
view «which appears to have been taken by 
the Trial Court, that the absence of 1egis- 
tered deeds is necessarily fetal in itselfto 
the defendant's contention. If there lad 
been deeds of any kind and if those deeds 
were untegistered, it would, no doubt, 
be true that the documents world be in- 
admissible in eviderce and that their exist- 
ence would, at the same time, exclude 
oral evidence of the transections. But when 
no sich documents are alleged to exist, 
there is no necessary bar to the defendant 
establishing his title by oral eviderce if ke 


,can, Atthe same time, it is perfectly clear 


that he has failed to establish any such 


„title by o1al evidence . . It is difficult, in 


fact, to regard seriously at ell his attempt 
to establish a title by this means. 

The appellant’s attempt to rest his title 
upon other considerations is certainly mote 
formidable. He argues, in the first place, 
thot the plaintiffs have themselves admitted 


histitle by their conduct during the litiga- 


tion. It is pointed out that in the first plaint 
these two properties were omitted and that 
in the plans filed the boundary of tke 
properties then sued for was, in .necase, 
described as the piopetty of the delend- 
ant and actually covered the Jettered 
portion of house B. I think, however, 


that it would be difficult to saytaat there 


has been any admission of his title by the 
plaintiffs for this reason. A mere descrip- 
tion of this nature is directed only to identi- 
fying the property. The argument is fre- 
quently put forward that descriptions of this 
nature operate as an admission of title 
when a house is described as the house 
of a particular person, whereas, in actual 
fact, such descriptions show nothing more 
than occupation and cannot possibly be 
regarded as implying proprietary title, 
It is argued, again, that the parties to the 
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"present suit were parties to a fraud practised 
“upon the decree-hoídérs, Seth Chand. Mal- 
Magan Mal, .and that the existence of the 
‘two. additional properties, with which we 
-are ‘now, dealing, was deliberately kept 
secret from ‘the decree-holders in order to 
avoid their being attached’ in execution. 
- “It is contended that the plaintiffs cannot 
be heard in support of an alleged title 
based upon the existence of a fraud to 
“which they were parties. As authorities 
for this general proposition the learned 
Counsel for the appellant | quotes 
“Sarup Narain v. Madho Singh (2), Ram 
Lal v. Arur Chand-Jiwan Das (3) and 
Voddina Kamayya v.Gudisa Mamayya (4). 


Those cases, however, dealt withfacts which - 


‘are not parallelto those of the present case. 
“They lay down the principle that when a 
transfer has been made by an instrument 
` Intended fraudulently to defeat the legal 
claims of a third party, one of the parties 
to the fraud cannot come into Court to base 
“a claim which rests upon a repudiation of 
that instrument. I am unable to see that 
we have any conditions of this nature in 
` the present case. In the firstplace, we are 
not dealing with any instrument, which the 
plóintiffs are attempting to repudiate. The 

_ most that’ can be said is that they omitted 
“a certain portion of the property in dealings 
witha third party with a view to preventing 
-that third party from exercising a lawful 
‘lien-.against it," But I hardly think. that 
.the facts warrant even an assumption to 
„this extent, -There is nothing to-show that 
' there was any kind of active fraud practised 
` üpon the decree-holders by the joint action 
“of the plaintiffs and “defendant to the pre- 
sent case. The most that-can be saidis that 
the decree-holders- did. not know that the 
'judgment-debtor against whom they were 


executing, owned property additional to 
‘that which they sought to attach. It was 


H 


„hot absolutely incumbent upon the present 
“patties to set the .decree-holders right in 
this respect, and “even -if: it can be said 
"that they contributed by silence or by other 
“means. £o.the delusion of the decree-holders 


(2) 
“1315 ; toi s.l 
«^ (3) 3d Ind. Cas. 487; 175 P. In R. 1915 ; 115 
cP. Wi Bo tors:  ; a : 


t d vf 


"(4) 43 Ind, Cas. 352; 32 M. In Jie 76M 
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inthis respect, they cannot thereby be des? 
ctibed as parties to a fraud and be prevent-' 
ed, by reason of such a fraud, from urging a` 
title, one against the other, in respect of 
"Property which the decree-holders failed 
‘ta attach, I do not consider, therefore, 
that the rulings quoted on behalf of -the 
appellant are relevant to the present case: or 
that the plaintiffs are in any way debarred: 
‘from contending that the properties shown 
by letters in houses A and B are joint family’ 
property in which the judgment-debtor 
Ghulam Hassan Khan had originally an 
interest and which interest passed to the- 
other members of the family on his death: 
It is urged, again, for the appellant that 
he has been admittedly in possession of these 
properties for more than 12 years and that 
his possession is shown to be overtly adverse 
to other alleged co-sharers. The Trial Court 
has overruled the plea of adverse possession 
on the general principle that the possession 
of one co-sharer cannot become adverse 
to that of other co-sharers; This general 
pincipleis, no doubt, qualified by the condi- 
tion that the possession of a co-sharer can 
actually.become adverse if he overtly asserts 
an exclusive title as . against others, 
I have to see, therefore, whether any overt 
assertion of exclusivetitle can be established 
in the present case. So far as I carisee, the 
only evidence which we have of any asser- 
tion of exclusive title is the fact that the 
defendant in the case of house B purchased 
an adjoining property and, in re-coustructing 
the buildings, included the lettered portion 
of house B in his personally acquited estate, 
It is argued that such inclusion is in itself 
‘an assertion of an exclusive title. It may be 
‘said in the case of house property that 
actual-alienation. of a particular area by 
a single co-sharer in possession constitutes ` 
“an assertion of exclusive title: I have 
recently dealt with a case in which it was 
‘contended that in the case of agricultural 
land the alienation by aco-sharer of a speci- 
fic plot constituted an assertion of exclusive 
‘title by the mere fact of ‘alienation. I 


. held in that case. that such: a transfer 


.in the case |. of  agücultural ` land 
idid not necessarily constitute an 
assertion of exclusive title, as it wa 
; practice in this. Pro- 
-vince that such. a. transfer _ conferred 
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two separate rights’ upon the alienee; 
a sight to immediate but not to permanent 
possession, and a right to claim an equel area 
on eventual partition, An alienee' would 
accept a transfer of this nature becausein 
more than 9o per cent of cases of parti- 
tion effcted by Revenue Authorities actual 


possession is maintained on partition up 
to the limit of the occupier’s proportionate: 


share. Now, an alienation is a very much 


stronger form of proprietary conduct than: 


the mere inclusion ofa property in another 
estate to. which tte occupier hes admittedly 
an exclusive title. The presumtion against 
suchinclusion being regarded as the act of 


tn exclusive proprietor is much weakened , 


if it be remembered that a Civil Court 
as wellas a Revenue Authority, on effecting 
ultimate partition, will, so far as possible, 
olow possession to be retained. One of 
the several co-shaters, therefore, if he joins 
a portion of the property in which he has a 
joint title, to other property in which he has 
an exclusivetitle may always reasonably 
anticipate that he’ will not necessarily 


be. disturbed, or be put to unjustifiable: 


expense when -pattition eventually takes 
place. Itis true that in the present case 
the Civil Court, has in execution proceedings 
declined to accept the contention that pos- 
Session must be maintained as far as possi- 


ble. In this view, however, as I shall show be-' 
low, the Executing Court was clearly wrong,’ 


and I can see no reason to suppose that the 
defendant anticipated that, if his title was 
other than exclusive, he would necessarily 


be deprived of a portion of the property 


which he had added to his personal acquisi- 
tion. Further, it may be remarked that this 


argument can only apply to one of the two : 
extending over mote than 12 years, as he 


houses now in suit. The lettered portion 
of house A bas not been included in any 


adjoining property acquired by the defend- - 
ant. I must hold, therefore, in the present ` 


case that there is nothing to show an overt 
assertion of exclusive ownership on the 
part of the defendant. 

On the above findings the appeal of the 
defendant fails. 

I now turn to the cross-objections by the 
plaintiffs regarding the ''seraicha" which 
has been found by the Trial Court to be 
the exclusive property of the defendant 
and respecting which the suit has been 
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dismissed. This property is a small sera, 
It was purchased in 1880 in the name of 
Ghulam Haider Khan alone in an auction- 
sale held by the Municipality of Pesbawar, 
The title-deed to this serai, therefore, is 
in the defendant's name alone and the onus. 
of proving that he is, nevertheless, not 
the exclusive owner must rest heavily on 
the plaintiffs. This onus they do not appear 
in any way to have discharged. ‘In fact, 
there are only two points put forward by: 
them to impugn the presumption. One 
is that there were certain other deeds 
executed in 1881 and 1883 in favour of 
Jangul Khan and Khan Baba Khan, the 
property dealt with by which was, never- 
theless, treated as joint family property. 
Iam unable to see, however, that any par- 
ticular inference is to be drawn from these 
deeds and there is no other evidenceto sttp- 
port the contention of the plaintiffs. The 
other point which plaintiffs have argued in 
these cross-objections is that the defendant’ 
in the Trial Court, produced a lease-deed' 
relating to the sera? with a view to showing 
that hehad madea leaseof itin the capacity 
of exclusive owner in the year 1908, Itis 

argued that this deed shows unmistakeably 
signs of having been tampered with, and 

that it is, therefore, a forgery, and that 

the deed really related to.a lease made in 

1912. ‘The Triel Court did not consider it 

necessary to take up the question as to` 
whether there had or had not been a forgery, 

and I do not consider thet itis necessary 

for me to re-open it in th e present appeal, 

inasmuch as the production of the’ deed is 

quite immaterial to the suit. It is not in 

the least necessary fot the defendant, in my 

opinion, to prove an adverse posscssion 


has proved an exclusive title quite inde- 
pendently of this and as the plaintiffs have ' 
been quite unable to rebut the existence of 
that title. - I hold that the ‘rial Court has 
correctly dismissed the claim .to' the - 
“sevaicha” and I dismiss the cToss-objections : i 


.of the plaintiffs. 


It remains to consider the appeal which 
has been lodged by the defendant in res. 
pect of the ‘order of the Court -in 
execution-. refusing: .to -alow actual 
possession to be taken into con.: 
sideration ih carrying but the partition, - 


4 p. 
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The Trial Court has, it is pointed out, 
alluded to the inconvenience and injustice 
which may accrue to the defendant if he is 
deprived of property of which he is now in 
possession and upon which he has incurred 
expense. The Court, nevertheless, consi- 
dered that it was legally debárred from 
passing an order to maintain the possession 
in partition unless the parties themselves 
consented to such a mode of partition, In 
this Tespect it is not seriously contended 
by the respondents’ Counsel that the Court 
had a discretion far wider than that with 
which it believed it was invested. It 
is pointed out, however, for the respond- 
ents that what the defendant in this case 
Teally demanded wes that he should 
be allowed to retain possession of the 
whole of the property, the other side 
being compensated with money. -Section 


4-of the Partition Act refers to cases ` 


where a share. in a dwelling-house belonging 
to an undivided family has keen transferred 
to a person whois not a member of such a 
family. But ot the same time on Executirg 
Court can be govetmd by principles of 
equity in adjusting the mode of pertition. 
This is the view taken in Basunia Kumar 
Ghosh v. Moli Lal Ghosh (5) (a Calcutta 
ruling), Debi Sahai v. Tara Chand (6) 
(Punjab) and Faiteh Chand v. Bilas Rat (7); 
The first of these rulings is an authority for 
the proposition that even where section 4 
of the Partition Act does not apply, it is 
a well-known principle of equity that prop- 
erty must, so far as possible, be left in 
. Possession of the person in occupation. 
The Punjab ruling also recognises the power 
of a Court to give effect to actual possession, 
So far, therefore, as the present Court be- 
lieved itself to be entirely debarred from 
considering. the question of maintaining 
i the possession of any one of the parties, its 
order can only be considered as wrong. At 
the same time, the Tespondents’ contention 
has this much weight that there may not be, 
in the present case, any good reason for 


709) e Cos 370; 15 C. WEN, 555 Not 6 C. Ta 


6) 44 Id, Cas, 
2 l mu 1353 44 P. W, R. 19181 22 P. 

7) 34 Ind, Cas, 587; 6r P. f, R. 1916: 89 P; W; 
R: 1916 196 P, R, 1916] 140 PW; Ri ioe. i 


allowing the defendant to retaim possessiol 
of the whole of those pottions of the prop* 
erty which he occupies, or to insist 
that the plaintiffs must accept mone- 
taty compensation instead of actual 
property: What is required in the 
present case is an equitable partition of 
the property itself allowing the defendant, 
so far as possible, to retain possession 
of such portions occupied by him as cannot . 
be taken from him without wholly unjus- 
tifiable inconvenience and expense. "The 
plaintifis shonld receive a portion of the 
actual property and it will be for the Execu- 
ting Court to decide whether these portions 
sufficiently cover their proportionate claims, 
or whether any adjustment is required 
in the way of monetary compensation. I, 
therefote, overrule the order of the Exe- 
cuting Court dated the 7th November 
I921 es wrongly decided upon a preliminary 
point and remand the execution proceedings 
for a fresh decision. It so happens that 
the present presiding officer of the Exe- 
cuting Court is Sardar Ali Khan, who isa 
patty to the present appeal as representative 
of his deceased father K, B. Khen Baba 
Khen. It will, therefore, be impossible 
for the execution proceedings to be decided 
by him. I direct that they be transferred to 


"the Court ofthe District Judge of Peshawar 


who will dispose of them in the manner 
which I have indicated above. : 

On the above findings;'che appeal by Ghu- 
lam Haider Khan in the originalsuitis dis- 
missed with costs. The cfoss-objections 


_of the plaintiffs in the original suit are also 


dismissed with costs. "The appeal of Ghu- 
lam Haider Khan against the order of the yth 
of November r921 in execution is accepted, 
that order is set aside and the execution 
proceedings ate remanded for fresh decision, 
The costs of the appellant in the execution 
appeal to be borne by the respondents, 


Z, E. - Order accordingly, 
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_LAHORE HIGH COURT. 
‘Civ, REVISION PETITION ‘No. 786 
; of 1922. : 
| February 20, 1923. 
Present;—Mr. Justice Broadway. 
DWARKA DAS—PLAINTIFE—PETIÉIONER 
versus 
RAHIM BAKHSH-—DEFENDANT— 
RESPONDEXT.- E 

Civil Procedure Code ( Act V of 1908), s. 113, 
O, VIT, r. xo, O. XLILI,v.i(a)—Ovder direct- 
ing return of plaint confirmed on appeal—Revt- 
ston, 

Where a Trial Court holds that it has no juris- 
diction to entertain a suit and its orderis upheld 
on appeal, the order of the Appellate Court i5 
open to revision by the High Court. [p. 756,col. 1.] 

(Case-law discussed.) l ` 

Petition, under section 44 of Act VY of 
1918, for revision of the order of the Sub- 
otdinate Judge, First Class, Multar, dated 
the 28th July 1922, reversing that of the 
Munsif, First Class, Multan, dated the 
25th May 1922, 


Lali Har Gopal, for the Petitioner. 
- Lala Fakir Chand, for the Respondent. 


"JUDGMENT.—Oue Dwarka Das of Mul- 
“tan sued Rahim Bakhsh of Hoshiarpur 
District for Rs: 380 alleged to be due by 
the defendant on account of dainages- for 
breach of a.contract. An objection was 
taken by Rahim Bakhsh to the effect that 
the Court at Multan had no jurisdiction 
to try'the case, inasmuch as the cause of 
action: had arisen .wholly in Hoshiarpur, 
This plea was given effect to by the learned 
Munsif who dismissed the suit. Against 
this order of dismissal the plaintiff preferred 
an appeai to the Subordinate Judge who 


held that the learned Munsif was wrong ` 


in disimissing the suit and should have 
returned the. plaint under O. VII, r. 10, 
for presentation tothe properCourt, Agree- 
iug with the learned Munsif that the Multan 
Court had no jurisdiction, the learned Sub- 
ordinate. Judge returned the case to the, 
learned Munsif .with the direction that 
action: under O, VII, r. ro, Civil Procedure 
Code should .be taken. 
the plaintiff has come up to this Court in 
revision through: Mr. Hargopal and- I have 
heard Mt. Fakir Chand for Rahim Bakhsh. 
Mt. Pakir.Chand hes urged that, inasmuch 
as, the learned..Subordinate Judge was 
properly seized of the case; his order is not 
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‘open to revision by this Court, reliance 
being "placed ou Chhubu Mian v. Har 
Charan Das (ay Arr Singh y. Bua 
Ditia(2); Dowlat Ram v. Asa Ram (3); Amir 


- Hassan Khan v, Sheo Baksh Singh (4) aud 


Chandu Lal v. Kchamal (3). On the other 
haud, Mr; Hargopal referred to Jagan Natla 
Divan Chand v. Jagan Nath-Moti Lal (6); 
Vuppulurt Atchayya v. Sri Kanchumarit 
Venkata Sectarama Chandra Rao (7); Durga 
Pasthad-Mutsaddt Lal v. Rulia Mal- Dogar 
Mal (8); Damri Shah-Thahur Ram v. Rulia 
Mal-Dogar Mal (9); Zamiran v. Fateh Ali 
(10) and Vishvanath Govind Deshmane v. 
Raumbhat (xx). The question 1s not free 
from difficulty ss the’ authorities cited ate 
conflicting. In Chhubu Mian v. Hay 
Charan Das (1) Scott-Smith; J., held that an 
ordér passed tinder similar circumstances 
was not open to tevision, In this case 
Arar Singh v. Bua Ditta (2) was followed 
which followed Dowlat Ram v. Asa Ram 
(3). In Jagan Nath-Diwan Chand v. 
Jagan Nath-Mot. Lal (6) the same learned 
Jüdge appears tô have taken e different 
view and, following Vuppuluri Atchavya 
v. Sri Kanchumariı Venkata Seetaraima 
Chandra Rao (7) and kam. Labhaya v. 
Bishán Das (iz), as well as Durga Parskad- 
Muisaddi Lal v. Ruiia Mal-Dogar Mal 
(8); he held that while interference in 


fevisión is ordinarily inadvisable in 
such cases, this Court's  revisional 
powers coüld' be exercised in excép- 


tional cases to remedy cá injustice, and 


(1) 18 Ind. Cas, 529; 1x10 P, R, 1912} roi 
P. K. R. 1913; 48 P.W. R: 1913, i 

(2) 9 Ind. Cas. 674; 4 P. R, t011| 45 P. LR, 
1911) 26 P. W. R. 1911. 

(3) 46 P. R. 1886. i . 
(4) xr CC. 65111. A. 2373 4 Sar. P. C. J. 559) 
Rafique and Jackson's P, C, No. 83; 5 Ind. Dec: 
(x. s.) 760 (P. C). 

(5) 6r Ind. Cas. 301 43 A. 3341 19 ALJ. 110; 

(6) 7r Ind. Cas, 38. 
18 Ind, Cas. 5551 39 M. 1953.13 M. L. T. 
60: 24 M. T. J. 112. f . 

(8) ' 65 Ind. Cas. 282; 4 L. In J. 1761 29 P. L. 
R. 1922; (1922) A. I. R. (L) zoo. 
64 Ind, Cas. 387; 2 L.-L. J. 555; 17 P. Iu 
R. 1922. - . 

(xo) 32C.146; 

(x1) x5B.148:8Ind. Dec. (N. 5.) 99. 

(rz) 3 Ind. Cas. 6073 77 P. R, 1909} 124 P: 
In Ri 1909, £25 Py Wa Re 1909. ` 
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proceedtsg on thet view the ieained judge 
didinterferein revision. In the present case 
the question is whether the Muttan Courts 
had jurisdiction to try the case. A reference 
to the correspondence petween the parties 
seems to indicate that the contract for 
the supply of coal, a breach of which has 
resulted 1n this case, wes entered into at 
Multan and, -therefore, it would appear 
that the learned Munsif was wrong in ĉe- 
clining junsdiction, It is true that the 
Hoshiarpur Courts elso have jurisdiction 
to deal with the case, butit cannot be úe- 
nied thet a plautiff hus the right to select 
tne jorum, and it is certainly a hardship 
toforce him toinstitute the siit ot Hoshiat- 
pur when the Multan Courts have juris- 
diction. It is true that their Lordships 
of the Privy Council in Amir Hassan Khan 
v. Sheo Bakhsh Singh (4) have laid down 
that a Court having jurisdiction to dispose 
of a case is at liberty to decide that case 
wrongly and that a wrong decision would 
hot recessarily render its order open to 
revision. But that case is to some extent 
distinguishable inasmuch as the question 
of jurisdiction did not therein arise, 
whereas--it is just this question of 
jurisdiction which has to be determined 
in -the present case. I admit that 
a.conflict in the’ authorities on the point 
renders the decision a little dificult, but 
having regard to the most recent pronounce- 
ment of this Court, as reported in Jagan 
Nath-Diwan. Chand v. Jagan Nath-Moti 
Lab (6}, I think I would be justified 
in interfering, and, I, therefore, accept 
this revision aud direct the Court at Multan 
to receive the plaint and dispose of the suit 
1u accordance with law. In the circum- 
stances, however, I leave the parties to bear. 
tuer own costsin this Court, 


QE. "Pelition accepted. 
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LAEORE HIGH COUET. 
MISCELLANEOUS SECOND Civit, API KAL 
No. 2154 OF Ig2t. 

November 3f, 1622, 
Present:—-Mr. Justice Eroc.dwev. 
QADIR BAKHSH— DEFENDANT 
— APPELLANT 
versus 
SHAMAS DIN--PLAINTIFF AND OTHERS 

- .—DXEFENDANTS—-R ESPONDENTS. 

` Civil Procedure Code (Act V of 13908), O. XLI, 
£.23, 0. XLIII,v.i(u)— Appeal against order 
of remand— Finding of fact based on misapprecias 
lion of case— High Court, interference Ly. , 

In an appeal from an order of remand findings 
of fact cannot be examinedin second appeal, but 
where it appears that the first Appellate Court 
has failed to appreciate the real question in con- 
troversy between the parties, the High Court 
will interfere and direct a re-hearing of the 
appeal. [p. 758, col. 1.] 

Appealirom the decision of the District 
Judge, Lyallpur, dated the 5th July 192), 
fromthe Munsif, frst Class, Chiniot, District 
Jha:g, dated the 12th Jenuc;ry rc20. 


Mr. Fakir Chanda, for the Appcilent. 
Mr. Feroz-ud din Ahmed, foi the he. 
sponderis, 


JUDGMENT.—One Khuda Bakhsh, son 
of Muhammad Bakhsh, of Chiniot pur- 
chased 84 arias of land situate in the 
town ‘of Chiniot from 26 persons under five 
deeds of sale. On the 11th January 1919 
one Shamas Dix son of Muhammad Yar, filed 
apre-emption suit claiming to be entitled to 
pré-empt this site as against Khuda Bakhsh. 
Onthe 3rd February 1919, Khuda Bakhsh 
appeared in Court and stated that he had, 
on the 11th January 1919, transferred the 
entire site to one Qadir Bakhsh and hada 
therefore, no further interest inthe metter. 
Qadir Bakhsh was accordingly impleaded 
and as he was a miror his uncle Ibrahim 
wes made his guardian ad litem. On behalf of 
Qadir Bakhsh it was pleaded that he had 
purchased the site in question from Khuda: 
Bakhsh and that he had at least an equal 
right to pre-empt. Shamas Din, the platut- 
iff, very stoutly contended that the sale 
to Qadir Bakhsh was a fictitious one ana 


- that Khuda Bakhsh was still the reai owner 


ofthe property. The Trial Court framed 


^ issues as to the existence of the custom of 


pre-emption and whether the plaintiff had 


a preferential tight to preempt as against 
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both the vendees. The third issue was as 

follows ;— 

“Tf the plaintiff's plea of superiority 
fails against Qadir Bakhsh, is the second 
sale in favour of the latter a fictitious tran- 
saction collvsively contracted with a view 
to defeat the pleintiff ?” 

The fourth and fifth issues related to the 
market price and the amount paid. It was 
held that the right‘of pre-emption existed 
in thak particular qua.ter of the town 
of Chiniot and that Shamas Din’s right to 
pre-empt was superior to that of Khuda 
Bakhsh but that Qadir Bakhsh had an 
equal right. The third issue was decided 
against the plaintiff. it being held that the 
sala to Qudir Bakhsh ves not a fictitious 
transaction, The plaintiff's suit was accord- 
ingly dismissed, no decision being given 
with regard to Issties Nos. 4 and5. ^ 

The plaintiff then preferred an appealtc 
the District Judge who held that the se- 
cond sale purporting 10 be in favour of 
Qidir Bakhsh was really in favour of his 
uncle Ibrahim and, acting under O, 
XLI, r. 23, Civil Procedure Coae, he 
remanded the case for a fresh 
decision, at’ the same time direct- 
ing that Ibrahim shotld be made a 
petty. Against this order of remand 
an appeal was preferred to this Court on 
behalf of Qadir Bakhsh, minor, under O. 
KLIN, r.x(w). The appeal was disposed 
cf on the 31st May 1922, by Mr. Justice 
Brasher being heara ex parte as neither 
- Shamas Din nor his Counsel appeared. 
Subsequently, on the zrst July 1922, Mr. 
Justice Brasher set aside the ex parte order 
and I have now heard Mr. Fakir Chand 
on behalf: of the appellant, Qadir Bakhsh, 
and Mr. Feroz-ud-Din Ahmad for the 
te i dari Shamas Din. 


Teroz ud-Din contended that the find- . 


ing of the District Judge that the sale pur- 
porting to be in favour of Qadir Bakhsh 
was in fact in favour of Ibrahim was a 
finding of fact which could not 
be examined in second “appeal and 
teferred m» to Sawan Singh v. Mothu 
(1), Waryam Singh v..Harnam Singh 


** (1) 23 Ind. Cas. 817; 85 P; R; 


I914; 162 P. 
L.R. 1914; 120 P. W. R. 1914. s - 
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(2) and Honda Ram v. Hout Ram (3). 
In Sawan Singh v. Mothu (1) it wes held 
that an appeal against en order of remand 
under O. XLI, r. 23 based solely on a find- 
ing of fact is not competent. ‘To the same 
effect was the decision in Waryam Singh v. 
Harnam Singh (2) as wellas in Honda Ram 
v. Hotu Ram (3). Sawan Singh v. Mothu 
(i) was considered by a Full Bench of this 
Court in a case reported as Umri v. Shah 
Mohammad (4) but was not overruled. War- 
yam Singh v. Harnam Singh (2) and Honda 
Ram v. Hotu Ram (3)do not appear to have 
been cited before the Full Bench and as 
I understand the situation it is that, in anu 
appeal from an order of remand, findings 
of fact cannot be examined by this Court 
sitting as a Court of second appeal. 

Mr. Fakir Chand admitted that the 
finding of the learned. District Judge 
that Ibrahim was the real vendee 
in the sale by Khuda Bekhsh is 
one of fact, but he contended that 
the District Judge has entirely misunder- 
stood the case and has failed to appreciate 
‘the real question in controversy ERE 
the parties, and that, therefore, the. appeal 
to him had not been properly tried. He 
contended, therefore that, in such circum- 
stances, the ap] cal should at least be 
re-heard. 

As has been stated above, when KŁuda 
Bakhsh came into Court and alleged that 
he having sold the land in suit to Qadir 
‘Bakhsh, had no further interest in it, the 
plaintiff clearly asserted that tke alleged 
salein favour of Qadir Bakhsh was entirely 
fictitious and ineffectual, Khuda Bakhsh 
still being the real owner of the land. No- 
where was it pleaded that Ibrahim was 
the real vendee under the second sale, 
‘The Trial Court ‘held the sale- was rot 
fictitious and had been made in favour of 
Qadir Bakhsh. Inthe grounds-of appeal to 
the District Court the plaintiff reiterated 
his contention that the sale was in fact 
no sale at all having been but a fictitious 
transaction entered into with a view to 
defeat his right of prereuiption: "Nowhere 


4 


f @)- 48 rad. Cas. 379: 109 P. R. 1918;.23 P. In 
19. 
(3) * fg Ind. Cas. 71532 1.25; 31 P.W. R. 1921; 
(1922) A. 1. R. (L) 97- : 
(4), 68 Infd:-Cas. 849; 3 L. 218; 41. L. J. asi 
(1922) A IR. (L) 178 (E. B... 3 
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_at any time was it-alleged by either of the 
patties that, as a matter of fact, the sale 
had been effected in favour of Ibrahim. 

. The question as to who was the vendee 

.never having been raised was never put 
in isfue nor was Ibrahim ever made a 
party. "The finding of the learned District 
judge thus appears to have been based on 
misappreciation of the true controversy 
between the parties and he does not appear 
to have realised that the question for de- 

.cision was whether the salein question was 
a fictitious one or not. I,therefore, think 
that, in such circumistances, a re-hearing 
'of-the appeal by the District Judge is ne- 
cessary. In this view I am.supported by a 
case decided by a Divisicn Bench. of the 
Calcutta High Court reported in Dibakar 
Nag v. Mritiunjoy Bhattacharya (5). 

I, therefore, accept thisappeal and, sett- 
ing aside the order of the learned District 
` Judge, dated the 5th July rgar, return 
the appeal to the District Court for a re- 

-heating and a re-decision in accordance 
with law. 

Costs in this Court will follow the event, 
W.C. A, & N. H. Appeal accepted, 


` (s) 13 Ind. Cas. 495. 


- LAHORE HIGH COURT. 
SECOND CiViL APPEAL NO. 1422 OF 
i 1922. . 
January 12, 1923. 
Present -—Mr. Justice Campbell. 
GANDA SINGH—DEFENDANT 
i ` = APPELLANT, f ; 
' yersus ` : 
BHAN—VENDOR—DEFENDANT FOR SELF 
‘AND AS REPRESENTATIVE OF HIS BROTHER 
BANSI “DAS, DECEASED—PTLAINTIFF— , 
'- PRE-EMPTOR—RESPONDENT. f 
Pre-emption—Deaih of pre-empior after decree, 
effect -of Sale of land of value of Rs. 100 by 
unregistered-deed, whether liable to pre-emptton— 
„Registration Act (XVI of 1908), SSe 17, 49— 
Evidence Act (I of 1872), ss. 585.91. 4 
: A pre-emption decree .cannot be affected by 
anything which happens -atter it is made, ` 
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Niaz Ali v. Muhammad Ramzan, 37 Ind. Cas. 
227; 130 P. R. 1916; 193 P. W. R. 1916, Thamman 
Singh v. Santa, 53 Ind. Cas. 457; 119 P. R. rgro; 
80 P.L. R. 1920 and Aima Singh v. Hem Raj 
Shah, 59 Ind. Cas. 939, followed. 

_ After a decree had been passed in a pre-emption 
suit the pre-emptor died and the original vendor 
was his only legal representative: 

- Held, that this did not affect the decree which 
had been passed and did not involve the dismissal 
of the suit on appeal. 

' In an appeal against a pre-emption decree the 
Appellate Court has only to see whether the decree 
was correct when it was passed. 

In the Punjab the law does not require a sale 
of immoveable property of the value of Rs. 100 
or upwards to be by a registered instrument, 
but merely prevents an unregistered deed of sale 
for Rs. 100 or upwards from affecting the property 
dealt with or from being used as evidence to affect 
it. 7 

A sale of immoveable property of the value of 
Rs. roo or upwards effected by means of an un- 
registered deed of sale is, nevertheless, a sale and 
is liable to pre-emption. - 

. Janki v. Girjadat, 7 A. 482; A. W, N. (1885) 

97; 4 Ind. Dec. (N. S.) 749 (F. B.), relied on. 

In a suit to pre-empt a sale of land sold- for 
Rs. 100, the sale was admitted in the pleadings 
and the vendee subsequently produced an un- 
registered’ deed of sale : 

Held, that the sale having been admitted in 
the pleadings no further proof of it was ‘required 
under section 58 of the Evidence Act, and the 
provisions of section 91 of the Act ‘could not, 
therefore, come into play. 


Second appeal from a decice of the Addi- 
tional District Judge, Labo:e, dated the 
affirming that of the 
Munsif, First Clese, Lahore; dated the 31d 
January 1021. ` 

Lain Amar Nath Chona, for Lela 
Lachhmi Narain, for the Appellant. 


B 


Diwan Mehr Chand, forthe Respondent. ` 


JUDGMENT.—This is a second ‘appeal 
in a.case where both the Courts Felow have 
concurred in giving the plaintiff a decree 
for possession’ by pre-emption of the 
property in suit for Rs. 100. 

The first’ contention raised is that the. 
pre-emptor died after the decree and pend-- 
ing the appeal in the lower Appellate Court 
and that the original vendor himself being 
his legal representative the suit, should 
now be dismssed on appeal. No valid 
grounds for this argument have béen put 
forward, It was ruled in Niaz Ali v. Muham- 
mad Ramzan (x)that a pre-emption decree 


cond not be affected by anything which 


(i) 37 Ind. Cas. 227; x30. P. R, 1916; 193 
PW. R, 1916, s 


| 
1 
1 
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happened after it was. made, and: orelo-. 


gous cases are Thamman Singh v, Santa ° 
(2) and Atma Singh v. Hem Raj: Shah (3). 
The Appellate Court has to see whether 
the decree was correct. whenit was passed. 
If the pre-emptor, had-survived -until ‘after 
the decision of the. present appeal-and had 
then died, the property in suit presumably 
would have gone-back to-the vendor as 
his heir. > ~ a 

The second point is that the sele price 
was Rs. 100, and- the sale-deed “was ùm- 
registered. The fact does not render the 
transfer, something. other than a sale, within 
the meaning of the Punjab: Preemption 
Act. In Janki Y. Girjadat (4) there wasa 
sale which the Transfer. of Property Act 
required to be by registered deed and in 
spite of there being no such 1égistered 
deed, a Full Bench ` held that there had. 
been. e pre-emptible. sale. In this Province 
thelaw does not require a saleofimmoveable 
property of the value of Rs. 160. and up- 
wards to be by registered instrument but 
metely ‘prevents an unregistered deed of 
salefor,Rs. roo ox upwards from. affecting 
the property dealt with oz from being used 
as evidence to affect it. The pre- entptor:, 
in this case did not use the gale-deed and 
did not wish to use it. 
in Court by the vendee, after the sale had - 
been admitted in the pleadings and when; 


under section 58 of the Evidence Act, no - 


proof was required of thesale. "Thus section: 
gt of the seme Act T not come into 
operation in any cas - 
. The third point ra sedi is as regards lim: 
tation. The learned Counsel ` for the ap- 
pellant.is obliged to concede that no other 
Article in the circumstances is applicable 
except Art, 120 which has been’ applied 
by the Courts below. 

The appeal Ads and is dismissed with 
costs. | " 

Z, X. Appeal dismissed. 
'(2) 53 Ind..Cas, 457; 119 P. R. 1919; 8o P, 
m "D Ind. Cas. 

9 SW 482; A, WON. (1885) o9 4 ‘Ind. Dee, 
(N. $) 749 (F. B.) 
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-LAHORE HIGH COURT, 
ie MINES APPEAL No. 1036 oF 10: 20, | 
- , March 2, 1923. 
Present Sir Shadi Lal, Kr., Chief Justice, 
- © land Mr. Justice Z ajar. Ali, i 

$ ALIG RAM—VENDEE— DEFENDANT == 

APPELLANT . 
versus 
B ADH AWA AND OTHERS-—PLAINTIWPS AND 
MANGAI,—VENDOR—DIEZFENDANT-— 
RESPONDENTS. . 

Custom, v. -Personal law—Brahmans of Gokal« 
garh, District Ambala-— Burden of proof. 

The circumstance that a family or a tribe has 
departed from its personal law in one" respect, - 
for instance, the incompetency of a daughter to 
inherit hér father's property, does not necessarily 
lead to the conclusion that it has adopted agri- 
cultural custom in all other respects. [p. 760, -ol. 
L] 

The initial presumption in the case of Brahmans 
is that they are governed by their .personal law 
and the onus is on the person whosetsupa custom. 
restricting a Brahman proprietor’s powers of 
alienation to establish it, [p. 759; coi. 2.] 

The Brahmans of Gokalgarh in the Ambala 
District are not governed by agricültüral custom 
in matters of alienation. 

Ambala is, ethnically and by language, more 
connected with the United Provinces’ than the 
Punjab, and the Brahmans of that District follow 
their personal law and donot observe any custoin 
like that of the agricultuzists ofthe Punjab. ip. 
760, col. 1] 

Kapuria v. Mangal, 149. Pi Re 4908; 192 P.W. 
R. 1908, followed. 


appeal from a decree of ths 
District Judge, Ambala, dated tle 24th 
March 1920, reversing that of tke Senior 
Subordinate Judge, Ambala, dated tLe. 4th 
March 1919. 

Lala Jagan , Nath, fot tke Appellant. — 

Mr.. Devi Dial, for the Plaintiffs-Re- | 
spondents, 


JUDGMENT.—On the 19th July 1978, 
one Mangal, a Brahman of Mauza Gokal- 
garh, in the District of Ambala, sold a plot 
of land to the. defendant, Salig-Rcm, for 

. 2,400. ‘The plaintiffs, who ‘are the 
Den of the véndor, contest the sale 
on the usual grounds, arid the only question - 
for determinations whether the Bralin.ans 
of Gokálgarh are govecned 1n the matter 
of alienation by agricultural custoin, Now; . 
itis beyond dispute that theinitial presump- 
tion inthe case of Brahman is that they ate 
governed by their- personal law, und the 
on usis on the plaiutiils to establish a custom 
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restricting the proprietor's power of aliena- 
tion. ; id . 

In support of the custom set up by thera 
the plaintidis rely upon the f: ct that almost 
the whole of the agricultural land in the 
village -belongs to Brashmans who depend 
mainly eon agriculture for their livelihoud. 
. They also invite our attention to the orai 
evidence which'shows that a daughter is 
excluded from succession to the estate of 
her father, but the circumstance that a 
family »r:a tribe has departed frem its 
personai- law in one respect, namely, the 
incompetency of a daughter to inheiit her 
father’s property does notnecessarily lead 
to the conclusion that it has adopted agri- 
cultural custom in-all other 1especis. It is 
conceded that there is not a single cage, 


judicial or otherwise, in which the authority 


of.a Brahman proprietor to alienate his 
ancestral land was ever challenged. On the 
other hand, we have evidence to the effect 
that during the last 30 years there have 
been no less thau 130 alienations in this 
village, and the witnesses for the plaintiffs 
themselves admit that not a single aliene- 
_tion hes been contested by either the son 
or the reversioner. In these circumstances, 
we are of the opinion that the plaintiffs 
on whom the onus rested have failed to 
. establish the custom invoked by them. 

It is to be ‘observed that in Kapuria 
v. Mangal (1), it was held .by the 
Punjab Chief Court that in matters of 
alienations Brahmans of Mauza Sambaka, 
in the Ambala 
‘by the Hindu Law and not by custom. 
As pointed out in that judgment, 
: Ambala is ethnically and by language 
more connected with the United Provinces 


than the Punjab, and the Brahmans of that ' 


District follow their petsonal law and do 
not observe any custom like ihat of the 
agriculturists of the Punjab. 

- For the aforesaid reasons we accept the 
appeal and, reversing the decree of the 
District Judge, restore that of the Court 
of first instance with costs thoughout. 

. £. K. Appeal accepted. 


1) 149 P. R. 1908; 192 P. W.R, 1908. 
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PESHAWAR JUDICIAL COMMISSIONER'S 
. COURT. 
Civil, REFERENCE No. 208 oF 1922. 
April 27, 1923. 
Present:—Mr. Pipon, J. C. 
Lala PUNNU LAL AND OTHERS 
— DEFENDANIS—PETITIONERS 
: versus . 
Rai Sahib Lala BHOJA RAM AND OTHERS 
— PLAINTIFIS— RESPONDENTS, 

Punjab Tenancy Act (XVI of 1887), ss. 77 
(3), (i), G8&— Jurisdiction of Civil and Revenue 
Couris—Suit by superior proprietor for declaration 
of right to recover dues in kind from inferior pro- 
prietor, nature of—Suit, whether cognisable by Civil 
or Revenue Court—Direction under s. 68, whether 
confers jurisdiction cn Civil Court Jurisdiction, 
whether can te conferred ty consent, 

Parties to a suit cannot confer jurisdiction upen 
any Court by mutual agreement. [p. 762, col, 1.] 

A suit for a declaration of the right of a superior 
proprietor to recover dues in kird from an inferior 
proprietor is essentially cne arising out of the 
conditions of a tenancy and is excluded from the 
cognisance of a Civil Court by section 77 (3), (7) of 
the Punjab Tenancy Act. [p. 762, col. 1.] 

Section 98 of the Punjab Tenancy Act refers 
solely to the acticn of a Revente Cctit, It ccn- 
fers upon ihe Revente Court a ceitain power of 
making a directicn to tke paitics E«foie it, Iet 
direction may bird tke yerties, Lut it Cccs rct 
necessarily bind a Civil Ccvit, cr cexfer tren 
that Court a jurisdiction which it would not otter- 
wise possess, Where a Revenue Court refers ike 
parties to a civil cuit tnder the provisions of sec- 
tion 98 of the Punjab Texancy Act, ihe Civil Court 
does not thereby acquire jurisdicticn to bear a 
suit which it would otheiwire te incercpetert 
to entertain urder the oiker provisions of tke 
law. [p. 763, cols. x & 2.] 


Reference made by the Divisional Judge, 
Derajat, under his No. 75 Cl. dated the 
17th March 1922. 

Mr. Udhe Bkan, for tke Resporde:ts. 


ORDER.—The material facts of tle 
case are tkése. Rat Salib Bkoja Ram is 
the superior proprietor or ‘ala malik” 
of certain lands situated in Ratta Kulachi 
in the Dera Ismail Khan District: the de- 
fendants Lala Punnu Jal and others, are 
inferior proprietors or “ adna maliks” of 
the seme land.. Prior-to the Settlement of 
1603 the “adna maliks ” of this village or- 
dinatily feid certain dues to the ‘ala 
maliks"' in kind. In the Settlement of 1903 
tkerte dres were, in the majority of cases, 
commuted by order of the Collector 
into cash payment. No order in this res- 
pect, however, was actually recorded with 
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‘regard to the land to which ‘this 
suit relates. Rat Sahib Bhoja Ram 
instituted in a Revenue Court .a suit 
for the recovery of arrears of these 
dues calculated upon certain payments 
in kind. He based his claim upon an agree- 
ment made between the predecessors 
of the parties on the 21st of August 1879. 
The defendants repudiated the validity 
of this agreement and pleaded, inter alia, 
that the question as tothe plaintiff's right 
to recover dues from them in kind was one 
which could only be decided by a Civil 
Court. The Revenue Court in which the 
“suit for these arrears had been lodged, 
applied under section 98 of the Punjab 
Tenancy Act, for the sanction of the Collec- 
tortorefer the plaintiff to 2separatesuit for 
the establishment of his claim to recover 
the dues claimed in kind. "The Collector 
duly granted the sanction. It is not 
specifically stated in the application of the 
Revenue Court that the plaintiff be referred 
to a Civil Court. The order of the Collector, 
however, refers specifically to a suit ina 
Civil Court. In any case, sancton was 
applied for undet section 98 of the Tenancy 
Act, it must be presumed that the Revenue 
Court intended to refer the plaintiff to a 
Civil Court. The plaintiff then lodged in a 
Civil Court the present suit fora declaration 
that he was entitled to recover from the 
defendants in kind the dues claimed. A 
preliminary point was raised by the de- 
fendants that the suit was not cognizable by 
a Civil Court. The Sub-Judge who heard 
the suit adjudicated upon this plea 
by a preliminary order holding that 
he had jurisdiction. Against this order 


the defendants applied tó the Judi- 
cial . Commissioner . for revision. The 
Judicial Commissioner declined to 


interfere . purely on the ground that the 
ordei challenged was of an interlocutory 
nature and that no revisional proceedings 
could lie. He did not touch the question 
as to whether the Sub-Judge was or was 
not tight in holding that he had jurisdiction 
to determine the suit. The suit has now 
been determined by the Sub-Judge and the 
plaintiff granted a decree. The defendants 
appealed to the Divisional Court and one 
of the grounds of appeal was | that 
the Civil. Court. had . no, jurisdiction 


` 
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^to adjudicate. upon “the claim. The Divi- 
sional Judge has come to the conclu- 


sion that the. declaratory suit was one 


‘cognizable only by a Revenue Court and 
"has referred the case to me, under section 
roo of the Tenancy Act, for the decree 
to be registered asthat of a Reventfe Court. 
If his recommendation is accepted, the 
‘effect of my order would be to oust the 
jurisdiction both of the Divisional Judge 
and of my Court and to allow the defend- 
ants to appeal to the Court of the Revenue 
Commissioner. i ; - 

The case was argued before me yesterday 
by Mr. Udhe Bhan for the plaintiff and by 
one of the defendants Lala Punnu Lal 
who is himself a Pleader. Mr. Udhe Bhan 


argued that the Civil Court had jurisdiction ` 


to try the suit and resisted the recommend- 
ation made by the Divisional Court for its 
registration in a Revenue Court. Lala 
Punnu Lal for the defendants suppoited 
the view of the Divisional Judge in so far 
as it related to the contention that the 
Civil Court had no jurisdiction. He opposed, 
however, the recommendation that the 
decree should be registered as one of a Reve- 
nue Court. In support of his opposition to 
registration of the.decree as that ofa Re- 
venue Court he relied, inter alia, upon two 
arguments (a) that the ‘commutation of 
dues paid by the inferior proprietors to 
superior proprietors was a question which a 
Revenue Officer, asopposed toa ReveueCourt, 
had power to dispose of under section 146 
of the Punjab Land Revenue Act, and that 
under section 158 of the said Act a Civil 
Court could have no jurisdiction in any 
matter which a Revenue Officer was en- 
poweied by the Act to dispose of, or to 
take cognizance of. . 
(b) That es the Sub-Judge who heard 
the suit, was not invested with any powers 
of a Revenue Court, his decree could not 
be registered as that of & Revenue Court. 
' Counsel were heard at some length upon 
their respective contentions. At to-day’s 
adjourned hearing,. however, they stated 
before me that they had, tothis extent, 
agreed’ upon the questions involved, so far 
as they effected the present suit only, that 
the plaintiff was prepared to admit that 
the suit was cozaizible by a Revenue Court 
only, and that the defendants would similarly 


t 
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withdraw ‘theit opposition to the decree 
‘being registered asthat of a Revenue Court. 
At the same time,it must be remembered 
that parties to a suit cannot confer juris- 
‘diction upon any Court by a mutual agree- 
‘ment, and it is, therefore, necessary for me 
.to adjudicate-upon the question of juris- 
diction. Further, Mt. Udhe Bhan, while 
-withdrzawing his attempt to establish that 
the Civil Court has jurisdiction so far as 
the present suit is concerned, continued 
strenuously to urge upon me the contention 
which he had already argued, that the 
Civit Court had full jurisdiction, I deal 
with this question, therefore, in more 
detail. LN 
.- It cannot be seriously denied that the 
original suit was correctly lodged in the 
Revenue Court and was governed by sec- 
tion 77 (3y (p) of the Punjab Tenancy Act. 
^flüs, however, would not necessarily imply 
tháta suit for a declaration of the rights of 
a superior proprietor to recover dues from 
án inferior proprietor would also be govern- 
ed by the same provision. This point has, 
. Tthink, been lost sight of by the Divisional 
Judge when he quotes section 77 (3) (P) 
of the Tenasicy Act, in support of his view. 
At the same time, I do not think it can he 
seriously argued that a suit for a declaration 
of this nature3s not essentially one arising 
. out of the'conditions ofa tenancy, and that 
it would not De, in ordinary circumstances, 
a guit cognizable by a` Revenue Court only. 
This. of course, is without prejudice to 
the argument put forward by the other side 
that the suit is not cognizable bya Court 
at all, whether Civil or Revenue, on the 
ground that the question for. determination 
is ore for disposal by a Revenue Oficer 
under the provisions of section 146 of the 
Land Revenue Act. Buttheargument put 
forward by Mr. Udhe Bhan is really of a 
different nature. He contends that whe- 
ther or not a Civil Court would have juris- 
diction to decide a suit of this nature, if 
instituted before it: by a party on his own 
motion, it has, nevertheless, jurisdiction over 
à suit of any natute, even one cognizable 
purely by a Revenue Court, when once a 
valid ‘reference has been made to it under 
section “98 of the Tenancy Act. In other 
words, the contention of the learned Counsel 
is that s Revenue Court has jurisdiction 
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Under section 98 todecide that any question 


of any description which may come befote it 
A more proper for decision by a Civil 

ourt and that, when it decides that 
such a Question is more proper for decision 
by a Civil Court and when the Collector's 
Sanctioris duly given, it is quiteimmaterial 
whether or not that question is one upon 
Which a Civil Court could otherwise ad- 
judicate, He goes so far as.to argue that 
a suit cognizable purely by a Revenue Court 
and excluded from the cognizance of a 
Civil Court by ell other provisions of the 
Tenancy Act, may neverthélas be tried 
by a Civili Court -whenever the parties ere 
refer ted toit under section 98 oi the Tenancy 
Act. ‘In support of his view he refers me 
to the Punjab Chief Court Rules and Orders, 
Vol, I, section 4 (new Edition) and lays par- 
ticular stress upon the words of petagraph 
7 (2) of the same where the framers of the 
Order say, ‘Section 98 ofthe Punjab Tenancy 
Act and section riy of the Punjab Land 
Revenue Act empower Revenue Officers 
and Courts to refer certain matters to the 
adjudication of Civil Courts, and when 
an order hes been duly made under either 
of those sections, the Civil Courts would have 
jurisdiction to adjudicate upon the matters 
teferred to them." He wishes it to te 
Inferred from this thet z Revenue Court 
has áctvelly the power of conferring juris- - 
diction upona Civil Court to try à suit which 
would otherwise be excluded ficm that 
Civil Cotirt’s jurisdiction. He tes Teen 
unable to show me any direct precedent 
in which such a view hes been taken by tke 
highest Civil or Revenue Authority of tke 
Punjab or this Province. -He refeis me, 
however,to a ruling of the Financial Comm’s- 
Sioner:oi the Punjab published as Ganga 
Singh v. Badr-ud din(i). In that case a 
Revente Court had referred the parties 
to a Civil Court upon a certain question of 
occupancy tights which it would appear 
was essentially one for the decisions of a 
Revetie Court. When applicati onfor sanction. 
to this reference was made tothe Collector, 
the Collector proceeded to determine. and 
adjudicate upon the suit on its merits as a 
revenue suit, The Financial Commisssioner 


(t) 2 P.R, 1905 Rev. 57 P, Is R. 1906, 
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held.- that the action of the Collector, was sarily bind a Civil Court or confer ttponthat 
uliya vires, the sole question before him for Cotürta jurisdiction which it wouldnot other- 
decision being whether or.not sanctionshould wise possess. "Again, if the contention of 
be given under section 98 of the Tenancy ‘the learned Counsel is really a correct ex- 
Act. It may be admitted that thereis.a cer- position of the law, I cannot believeit possible 
tain implication in this order that, although that there would not have been cases bothin 
the suit was one triable by. a Revenue Court, the Punjab and in the North-Wegé Fron- 
the latter was, nevertheless, empowered to tier Province in which the position would 
make a valid reference to a Civil Court mot have been clearly defined. I cannot 
under -section 98. I doubt, however, if agree that the wording of -section 98 is so 
the learned Financial Commissioner fully clear that no ruling upon the point has ever 
intended to go as far as the judgment beenrequired. On the contrary, I can state 
would.appear to imply. He was mainly unhesitatingly thet, so far as the North- 
concerned with the action of the Collector West Frontier Province is concerned, it 
in treating a mere application for sanction has been the invariable practice for the 
to make a referenceas a proceeding which question of the respective jü1isdictions of 
allowed him to adjudicate upon the merits a Civil and a Revenue Coutt to Fe decided 
of the suit. Lam by no means sure, there- by reference to Section 77.6f the Tenancy 
fore, whethef.this ruling is 2 clear prece- Act,andnotbyany principle that valid juris- 
dent for the.position which the learned diction arises by reeson of a merereference 
Counsel seeks to establish, On the other under section 98. I must hold, therefore,- 
hand, there appear to me to be many consi- that-when a Revenue Court refers the parties 
derations which militate against his view, to a civil suit under the provisions or 
The learned Divisional Judge is, I think, section 98 of the Tenancy Act, the Civil 
beside. the point when he quotes section Court does not thereby acquire jurisdiction 
6 of the Civil Procedure Code as applicable to hear a suit whichit would otherwise te 
to the question. Section 6 refers only to incompetent to entartain under all other 
the question -of the pecuniary jurisdiction provisions ofthelaw. It follows from tke 
of Civil Courts. ` Section 9, ;kowever, "abovefindingthet the- present decreecannot 
would. appear.to me to apply. ‘This sec- remain “as one passed’ by a Civil Court. 
. tion runs as follows :—'' The Courts. shall ..-.On the withdrawal by the.defendents of 
“(subject to the proivsions herein contained) -their opposition to: theregistretion. of the 
have jurisdiction to try all suits of a civil’ decree by à Revenue Court, Tneedinot deal 
naturé excepting suits of which their cogni- at length-withthefirther questiotisins olved. - 
zance: is either expressly or impliedly So.faras Tam aware,;thereis no justification 
barred." Nowthejurisdietion of Civil Courts for thecontentionthat'the-decree cénnot- Fe 
in matters which are cognizable by Revenue Tegistered'as that‘of'a Revenue Court, because 
Courts: is expressly barred by Statute, the Stb-Judge wasinvested only. with -civil 
To admit the validity of Mr. Udhe Bhan's powers. The other contention raised by. 
contention we must assume that this bar is the defendants ttet the jurisdiction of all 
removed by section 98 ofthe Tenancy Act Couits, dither Revenue.or Ciyil, is ousted 
or,in otherwords, thatRevenueCourtshave, by the provisions-of section, 146 and ‘section 
if they so wish, the power of conferring upon 158 of-the Land Revenue Act, because the 
Civil Courts jurisdiction whichthey would matter i$ one with which a Reventie Officer 
otherwise not possess; purely onthe ground "was empowered to deal, is undoubtedly 
thata Réventie Court considers-the question more formidable: .I have, however, once 
* more proper”: for decision by a Civil the decree is registered es that.ofa Revenue 
Court, Ithink thatit would be extremely - Court, no further jurisdiction to adjudicate 
difficult to accept this view. Section 98 ‘upon thié point: Itisone which can be raised 
reters'solely to:the action :of::.a> Revenue «by: the: defendants:im:their-appeal.to the 
Court?! If conférs upon the Revenué Court -Revenue:Commissiofier.to-whoman appeal 
a certain power making a direction. to the ‘will now lie; I, therefore, accept the'ie- 
parties. before it: That, direction may bind commendation of the Divisional Judge, and 
the parties, butI cannotsee how it can xece$- under the provisions of section 100 of the 
Be uh a GE cM 
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Punjab Tenancy Act ofder the. present 
decree to be registered as the decree of 
a Reveuue Court. The parties will bear 
their own costs in the present proceeding. 
TZE. Order accordingly, 

* 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2838 oF 1918. 
(Crvrz, MISCELLANEOUS No. 66 oF 1921.) 
a eee .Januaty 20, 1923. ` 
Present:—Mr. Justice Broadway ard 
. _ Mr. Justice Zatar Ali. 
GOBIND SARUP AND ANOTHER— 
DEFENDANTS~- ÅPPELLANTS 
" versus — 

KULDIP SINGH, MINOR, THROUGH 
Musammat SHILA WANTI, BIS MOTHER— 
PLAINTIFF AND OTHERS—DEUEND- 
ANTS — RESPUNDENIS. 

Transfer of Property Act (IV of 1882), s. xoz— 
MPG origagee acquiring equity of redemp- 
ion. | 

The latter portion of section 101 of the Trans- 
fer of Property Act does not apply where no in- 

_tervening incumbrances exist and where a mer. 
ger of a less estate takes place in a greater estate 
which is to be distinguished from the merger 
of a lower in a higher security. Where a mort- 
gagee also becomes the absolute owner of the 
equity ofredemption, the mortgage is extinguished 
by merger, unless there are any puisne or mesne 
incumbrances against which the equity of re- 

: demption is required to be kept alive. [p. 765, 
col. 2.] " ‘ 

Bhawani Kumar v. Mathura Prasad Singh, 
r6 Ind. Cas. 210; 40 C. 89; 16 C. W. N. 985; 12 
M. L. T. 352; 23 M. L. J. 311; 16 C. I. J. 606; (1912) 
M. W.N 244; r4 Bom. L. R. 1046; 39 I. A. 228 
(P; C); drumugasundara Maharaja Pillai v, Nara- 
simha Iyer, 29 Ind. Cas. 916; 29 M. L. J. 583; (1915) 
M. W. N. 397; 2 L, W. 542; 18 M. L. T. 110, Rajah 
-of Kalahasti v. Prayag Dossjee Varu, 35 Ind. 
- Cas. 224; 30 M. L. J. 39x; (1916) 2 M. W. N. 92 
and Sri Ram v, Ramji Das, 2 Ind, Cas. 949; 59 P, 
R. 1909; 86 P. L. R. 1909; 94 P. W.R, 1909, 

relied on. ` : i 

Kitali Ram v. Gulab Khan, ix Ind, Cas. 3921 
33 P..R. 1911;190 P. I. R. 1911 and Bur Singh v, 
 Hágara Singh, 63 Ind. Cas. 760; 3 L. 99; (1922) 
A.L R, .(L.) 275, distinguished. ` 

, Second appeal from a decree of the 

“District Judge, Gurdaspur, at Dalhousie, 
dated the 2&th Tine 1918, affiming that 
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. a benamtdar for the father 


` 169; 2x M. L. J. 8115 (1922) M. W. N. 24.. 


. (1923 
of the Subordinate Judge, First Class, 
Gurdaspur, dated the 7th January 1918, 

Mr. M. L. Puri, for Dr. Nand Lal, for 
the Appellants. : 

Bakhshi Tek Chand, for the Respond- 
euts. 

JUDGMENT.—'This was a pre-emption 
suit, The land pre-empted had originally 
been mortgaged to Ram Chand Khatri 
and Charan Das Agarwal, but the owner 
subsequently sold the eatuty otf redemp- 
tion to Gobind Sarup, son of Ram Chand. 
The pre-emptor asserted that the son was 
and that the 
mortgage had merged in tke saie, This 
was denied by Ram Chandra and it was 
contended on his behalf that the mortgage 
stillsubsisted and did not mergein the sale 
‘Section 101 of the Transfer of Propetty 
Act, Gokaldas Gopaldas xwx. Puranmal 
Premsukhdas (1); Yellapaddi Mahalaksh- 
ammal v. Sriman Madhva Siddhartha 
Oonahint Nidhi (2); Khtali Ram v. 
Gulab Khan (3); Ghanaya v. Pandit 
Chhajjs Ram (4) and  Baldeo Parshad 
v. Uman Shankar (5) were cited 
in support of this plea, Tke Trial Ccurt 
came to the conclusion that tLe authorities 
cited were not eppliceble and thet tlhe 
mortgage merged in the sale Lecaure 
the mortgagee and tle purcheser of the 
equity of redemption were ore and the 
same. Inhis appeal to the District Judge, 
Ram Chand raised for the first time the 
point—which was not mentioned even in tle 
grounds of appeal—thet as there wes a co- 
mortgagee with himintleperson ot Cheren 
Das, the mortgage covld not irerge in the 
sale. Having regard to the fact that tte 
neme of Charan Das did not appear eitl.ex 
in the deed of the sale of the equity of 1e- 
demption, orin the pleas of the defendant, 
or in the Revenue Records wkerein Ram 
Chand figured as the sole mortgagee, tke 
learned District Judge presumed that Charan 
Das had been bought out hy Ram Chand. 
On the question of merger he agreed with 
the First Court and dismissed the appeal. 


(x) 10 C. 10353 1x I. A. 126; 8 Ind. Jur. 396; 
4 Sar. P. C, J. 5431 5 Ind. Dec. (N. 8.) 692 (P. C.). 

(2) 1x Ind. Cas, 865; 35 M. 642; ro M. L. T. 

(3) P. 
I. R 


(4) 
(5) 


ir Ind. Cas. 392; 331P. R. «1911; 190 
1911. i 

38 P, R. 1894. ; = 
4 Ind, Cas, 810; 32 A, 1j 6 A, Lr. J. 987. 
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' In this further appeal to this Court, the - 


defendant-appellants’ Counsel, Mr. Mukand 
Lal Puri, contends (1) that the lower Ap- 
psllate Court erred in presuming that 
Clutan Das had been bought out, and (2) 
that in the absence of all evidence to the 
contrary, the proper inference as to Ram 
Chand's intention was, that he intended 
t) keep his inortgagee rights alive as evi- 


de1cel by the fact that he purchased the. 


eyaity of redemption in the name of his son. 
Besides the rulings cited by the Trial Court 
he refers tu Dinobundho Shaw  Chowdhry 
v. fogmaya Dast (6); Gopal Chunder Sree- 
many v. Herembo Chunder Holdar (7); Gir- 
dhar Das v. Ram Autar Singh (8) and Bur 
Singh v. Hazara Singh (9) andGour's Law 
of Transfer of Property, Volume II, page 
1284, paragraph 2002. Bakhshi Tek Chand 
has argued to shuw that these rulings are 
notin point and has cited to the contrary 
Mohesh Lal v. Mohant Bawan Das (xo); 
Bhawani Kumar v. Mathura Prasad Singh 
(xr); Arumugdsundara Maharaja Pillai v. 
Narasimha Iyer (x2); Rajah of Kalahast 
v. Prayag Dossjee Varu (x3); Sri Ram v. 
Ramji Das (x4); Ahmad Shah v. Waltdad 
Khan (15) aud Ram Dut Singh v. Bal- 
karan Singh (r6) and Dr. Ghose’s Law of 
Mortgages, Volume I, pages 516-17. 

As regards (1) we are of opinion that the 
lower Court was justified in drawing the 
inference that Charan Das had been bought 
out, and we need say no more oir this point. 

As regards (2) the law of merger in this 
countryiscodifiedinsection xox of the Trans- 

(6) 29 C.1:54;6 C. W. N. 209; 2 M. I. J. 731 
4 Bom, L. R. 238; 29 I, A. 9 (P. C). 

- (7) 16 C. 523; 8 Ind. Dec. (N. S.) 345. 

(8) 8.C. W. N. 690. 

(9) 63 Ind. Cas. 760,'3 L. 99; (1922) A. I, R: 
(L) 275 | 5 I 


(xo) 9 C. 961; 13 C. IL, R. 221; rol. A, 62:7 


ind. Jur, 382; 4 Sar. P. C. J. 424; 4 Iud, Dec. 


B 1291 (P. C.). 


985; 12 M. L. T. 352; 23 M. I. J. 311; 16 C, In Je 


696; (1912) M. W. N. 244) 14 Bom. L. R. r046j 


39 I. A. 228 (P. C). é 
(12). 29 Ind. Cas. 916; 29 M. L. J. 583} (1915) 
M. W. N. 3975; 2 L. W. 542; 18 M. L. T. 110. ab 


2 M. ; . 

(14) 2 Indi Cas. 949; 59 P. R. 1909; 86 P. L. 

R. 1909; 94 P.W. R..1909. |. à ds 
(15) 98 P. R. xr906; 83 P. L. R. 1906; 63 

P. W. R. 1906. 


(16) 43 Ind. Cas, 231; 5 O. L. J. 87. 
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16 Iud. Cas, 210; 40 C, 89; 16 C, W. N.. 


(13) 35 Ind. Cas, 224; 30 M. In J. 391; (1916) : 
W. N. 92 e 


fer of Property Act, but part 2 of that sec- 
tion does not apply wheré no inter- 
vening incumbrances exist and where 
a merger .of a less estate takes place 
id a greater estate which is to be dis- 
tinguished from the merger of a lower in 
a higher security. In the present case 
a less estate mergerd in a greater estate 
and by purchasing the equity of redemp 
tica the mortgagee became the proprietor 
of the estate and thus the mortgage was 


extinguished. Bhawant Kumar v. Mathura 


Prasad Singh (x1), which is a Privy Coun- 
cil ruling is one of the authorities on this 
point. In that case the property wort- 
gaged was sold in execution of a decree 
obtained by the mortgagee on the mort- 
gage-bond and was purchased by himself. 
It was held that the purchaser became the 
proprietor of the estate sold and not mere- 
ly the purchaser of such right, title and 
ee initasthe mortgagor might have 
ad, 

In Avumugasundara Maharaja Pillai v. 
Narasimha Iyer (12) it was decided by a 
Division Bench of the Madras High Court 
that section 10r-of the Transfer of Prop- 
erty Act leaves untouched the general 
rule of law that when a mortgagee pur- 
chases the equity of redemption the en- 
ere in this favour is extinguish- 
ed. : ^ f 
Similarly, a Division Bench of that Court 


‘in the case reported as Rajah of Kalahastt 


v. Prayag Dossjee Varu (13)-held that where 
a mortgagee becomes also absolute owner 
of the equity of. redemption the equitable 
estate merges, in.the legal, unless there aie 
any puisne or mesne encumbrances against 
which the equity is required to be- kept 
alive. ^". à 

The same view was held by. the Punjeb 
Chief Courtin Sri Ram v. Ramji Das, (14) 
where it was decided that when a mort- 
gagee purchases the equity of redemp- 
tion in respect of the land mortgaged, the 
mortgagee rights merge in the right of 
ownership.  . et d 

Lastly,may be cited the following. f10m 
Ghose on Mortgages, 5th Edition, Volume 
I, page 516.—''À merger can take place 
only. when a security comes into, inume- 
diete contact, so to speak, with the 
ownership, ot, in .gther words, when they. 
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unite. without any outstanding -interest in 
a third person.” " 
+ "The authorities said-to ‘be the contrary, 
1e, Khiali Ram v. Gulab Khan (3) and 
Glrdhar Das v. Ram Attar (8), are distin- 
guisheble. In the former the land mort- 
gaged' was sold by the widow of the mort- 
gagor who had only ə- life-estate in the 
property aud, therefore, thesale by her was 
not held equivalent to a sale by the:owner- 
mortgagor himself. Iu Girdhar Das'v. Ram 
Autar "Singh (8) the facts are not fully stated 
and, therefore, it' cannot besoid whether 
it Hos any hearing on the-facts of the pre- 
sent case. . abe : < 
Having regard to all the authorities 
reviewed-above, we-ate of opionion that tke 
mortgage was extinguished, Therefore, we 
dismiss the appeal with.costs. ' 
Z Re Appeal dismissed, 


an — 


LAHORE HIGH. COURT. 

MISCELLANEOUS First CIVIL APPEAL, 

E No: 1996 OF 1922. 
February I7, 1023.- 
Piesenl;—WMt. Justice Scott-Smith, 
MEHR: CHAND- AND: ANOTHER— 
JupGVENT-DEBTORS—APPELLANTS 
versus * 


RAM LAL AND OTBÉRS—DECREE-HOLDERS | 


~—-RESPONDENTS. 
Civil Procedure Code: (Act V of 1908), ss. 47, 
96—E xecution of decreée—Order issuing warrant foy 
-arrest of judgmeni«debtor— Appeal; whether lies,. 


An order issulng a watrant for the arrest of a 
judgment-debtor in execution of a decree is an 
order under section 47 of the Civil Procedure Code 
and is appealable asadecreeunder section 96 of 
the Code.. - 

` Ardeshirji, Framji v. Kalyan Das, 3 Ind. Cas; 
46132 A73; 6A. Le J. 912, relied on. 
^ Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Gurgaon, 
dated the roth July 1922. GM 


“Mr. Kanwar Narain, forthe Appellants; - 


` Lala Nanwa Mal, for the Respondents, 
JUDGMENT.—This is an appeal by the 
jüdgment-debtors, Mehr Chand and Hükam 
Chand; against-an order of the Subordi- 
nate- Judge, First Class, issuing warrants 
for their‘arrest in execution of a decree, 
tala Nanwa Mal-raised a preliminary’ ob- 
jection on behalf of the respondents to the 
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effect that no appeal lay and referred to 
section 104 (x) (b) of the Civil Procedure 
Code which allows an appeal from an order 
under any cf the provisions of thé Code 
of Civil Procedure imposing a-fine or direct- 
ing the arrest or detention of any person 
except where such arrest or detention is in 
execution of a decree. Mr. Kanwar Narain 
urges that the order of the lower Court 


"certainly is not appealable as an order 


under section 104, but that it is appealable 
asa decree under section 96 of the Code 
of Civil Procedure, and that it was an order 
passed under section 47. In my opinion 
this contention is correct’ as wes held 

in Ardeshirii Framji v. Kalyan Das (1). v 

As regards Mehr Chand, appellant, it is 
admitted that his fether, Mitter Sen, is one 
of the judgment-debtors. Heis the manager 
of the family to which his son. belongs 
and the Court below has directed a warrant 
of attachment of moveable. and’ immove- 
able property to issue’ against the other 
judgment-debtors incltiding Mitter Sen. 
There does not seem to be any reason why 
Mehr Chand should be arrested at present 
at all events untilit is seen what the result 
of the attachment of the property belong- 
ing to the family is. . 

As regards Hukam Chand no such reason 
for not issuing a warrant exists, and the 
only point urged in the grounds of appeal 
is that an appealis pending from the decree 
sought to be executed, a warrant of arrest 
should not have issued. The execution of 
the decree, however, has not been stayed 
and the mere fact that an appealis: pending. 
is no reason: for not enforcing execution 
by arrest: ofithé- judgment-debtor, When 
Hukam Chand appears: before the Court 
lie will have an opportunity of showing 
cause. why he should. riot be. confined in 
the- civil prison; and if-hé'is not: satisfied 
with the order that is passed: he will be at 
libetty-to:appealfromite: ~’. n ' 

L accépt the--present àppéaleso far as 
Mehr, Chand is concerned:and’set‘aside.the- 
warrantissued' against ‘him. As far. as 
Hukam:Chand is concerned. the appeal is 
dismissed, ; MEE 

Z“ E Appeal dismissed. 

- (1), 3Ind. Cas, 46132 4.316 A. In J. 912. 
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LAHORE HIGH COURT. 
FIRST Crvit, APPEAL NO. 1916 OF 1921, 
j January 4, 1923. 

Present:—Mr. Justice Broadway and 

Mr. Justice Zafar Ali. 
Musanimat NIHAL DEVI AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
Rat CHUNI LAL AND OTHERS— 

DEFENDANTS—RESPONDENTS. ` 

Court- Fees Act (VII of 1870), s. 7 (iv) (c) 
Sch. II, Art. 17 (ili)—Sutt for declaration that 
certain property 1s wakf and that a decree obtained 
in respect of it shall not affect it, nature of— 
Court-fee payable. < 

Certain trust property was inortgaged by the 
trustee to the defendant who obtained a decree 
on his mortgage and obtained possession of the 
property. Plaintiffs, who were not parties to the 
decree, brought a suit for'a declaration that.the 
property was public property, that the trustee 
had no right to mortgage it, and that the decree 
for possession obtained in respect of it by the 
defendant was void'and inoperative and not liable 
to execution: ` 

Held, (1) that the suit was inits essence one 
for a declaration only and that the plaint did not 
disclose any claim fora consequential relief; [p. 
768, col. 2.] : 

(2) that the plaintifís not being parties. to the 
decree obtained by the defendant on his mort- 
gage, it was not incumbent on them to ask for an 
injunction prohibiting the defendant from execut- 
ing the decree; [p. 768, col. 2.] 

(3) that, therefore, the suit fell under Art, 17 
of Schedule II to the Court-Fees Act and not under 
section 7 (iv) (c) of the Act. [p. 768, cols. x & 2.] 

Amin Chand v. Sant Murli’ Dhar, 19 Ind. Cas. 
219; 18 P. R. 1913} 151 P, W. R, 1913; 211 P.I, 
R. 1913, followed. 

(Case-law discussed.) . 

First appeal from an order of the Senior 
Subordinate Judge, Gurdaspur, dated the 
i7th March 1921.  — ie 

‘Lala Har Gopal, for.the Appellants, 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT.—This is an appeal against 
the judgment of the Senior Subordinate 
Judge of Gurdaspur, dated the 17th of, March 
1921, rejecting the plaint in the suit on 
tlie ground. that the Court-fee paid thereon 
was insufficient. The question: before this 
Court now is whether the view taken by 
the Senior Suboidinate Judge. as to the 
insufficiency of the Court-fee is correct, 
The suit, according to the plaint, purported 
to be for a declaration. In the plaint it 
was set.out that Raman Mal als Sain 
Lok had been the sarprast or manager of 
certain property dedicated to the public 
and had executed a mortgage in favour 
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of Rai Chuni Lalon the gist of July rorr. 
The property mortgaged included 2 kanais 
II marlas of the dedicated land now in suit. 


“The plaint went on to recite that Rai 


Chuni Lal had obtained a decree for posses- 
sion against Raman Mal and it was prayed 
that the Court should grant a declaration 
to the effect that the land in suit was public 
property and that Raman Mel had no right 
to mortgege the same in favour of Rai 
Cbuni Lal ard that the decree fur possession 
obtained by Rai Chuni Lal on the strength 
of this mortgage-deed and dated the 21st 
of August 1920 be declared void and in- 
operative and not liable to execution gua 
the property in suit. The learned Sub- 
ordinate Judge held that the present case 
fell within the purview of Govind v. Dheklu 
(1), and returned the plaint in order thet 
a Court-fee be paid thereon according to 
the jwisdictional value placed on the suit 
by the pleintiffs, viz, Rs. 6,600. This 
order was passed on the 3rd of March 192r, 
and, as the Court-fee was not paid, the 
plaint was rejected on the 17th of March 
I921. 

On behalf of the appellants Mr. Har 
Gopal has urged that the suit, as laid, was 
purely of a declaratory nature and, therefore, 
had been properly stamped. For the re-. 
spondents Mr. Tek. Chand contended that 
in the plaint, when properly 
construed, clearly disclosed the fact that 
the plaintiffs sought an injunction against 
the execution of the decree, to which. the 
plaintiffs themselves were not patties, 
Mr. Har Gopal referred to. Amin Chand v, 
Sant Murli Dhar (2); . Zinnatunnissa Khatun . 
v. Girindra. Nath: Mukerjee (3), Shrimant 
Sagajirao. v. S. Smith (4); [both of which 
cases were followed, in Ganesht Lal v. Beni 
Pershad (5) ], Chingacham Vitil 
Sankaran Nair v, Chingacham. Viti 
Gopala. Menon (6), Arunachalam. Chetty 
v. Rangasamy Pilat (y), and, Bua Ditta 


.(r) 56.Ind. Cas. 5509 I9 N. I, R. Ig: 
- (2) x9Ind.Cas; 219718 PoR: rgraj]isri P, W; 
R. 1913; 211 P. L, R. 1913. R FORE 

(3) 30 C. 788. KNEE 
(4). -20,B. 736; 10 Ind. Dec. (N.81) fo6r. 
(s) 9:Ind; Casi 673] Pi Ri X911 47-P. Iu; Ra 
1911) 22 P, W. R, 1911. s i 
i a 30 M: i8 pr MAL Tisgras. = 
: (7), 28-Inds Cas.:7o4 38-M,'g225 28 M; I4 J. 118; 
(1915) M; We Ni118) 17 M; Di Tí 154 (P, B.) - 
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v. Ladha Mal (8). On .the other hand 
Mr. Tek Chand rested his case on Harihar 
Prasad Singh v. Shyam Lal. Singh (9), 
Fuikumari v Ghanshyam Misra (xo), Deokali 
Koer v. Kedar Nath (11) and Umatul Batul 
v. Natji Kuay (12). Fulkumari v. Ghan- 
shyam Misra (10) wes reversed on appeal 
to the Privy Council in the case 1epoited 
as Phulkumari v. Ghanshyam Misra (13). 
The facts were different and neither of the 
authorities affords any assistance. í 

In Harihar Prasad Singh v. Shyam Lal 
Singh (9), consequential relief was clearly 
claimed and Mr. Ha1 Gopal frankly admits 
that if, in the present case, consequential 
relief is found tc have been claimed by tne 
plaintiffs his appeal must fail. 

Similarly, in Umatual Batul v. Nauji 
Kuar (12), an injunction was prayed ior 
and this case needs no further discussion. 

Deokali Koer v. Kedar Nath (x1) was the 
cese chiefly relied cn by Mr. Tek Chand 
‘who claimed thet the facts there were 
practically identical with the facts of the 
present case. In that case, however, their 
Lordships of thc Calcutta High Court held 
that the suit as laid did not fall within 
the purview of section 42 of the Specific 
‘Relief Act. The point which is now urder 
consideration was not apparently gone into. 
It is tiue that in some respects the relief 
sought for in the Calcutta case is similar 
‘to the relief claimed in the present case 
"but, as pointed out as above, the case was 
‘decided on another point. 
^ The present case is in many respects 
‘similar to the case reported as Amin Chand 
v; Sant Murli Dhar (2) where the plaintiff 
claimed to be in possession of a Dharmsala 
‘alleged to be wakf property and sued for a 
declaration that the sale of such property 
‘made by the former manager was illegal 
and that a decree passed for possession of 
the property on the strength of the sale- 
‘deed should have no effect on the said prop- 


' (8) 541nd.Cas;833;2 U.. P-L R. (ly 373 65 
P.W.R. 1920. VU m E i 
(9) 21r Ind. Cas. 404; 40 C. 615. , 
(ro) 32 C.'5tr. > 7 e Aet cm 
11) 15 Iud. Cas. 427) 39 C. 704; 16 C.W..N 


838. 

(12). $C.L.]ée4a7111C.W.N.705. oo 

c (13) 35C. 2023.7-C. I. J. 36; 12 C. W. N. 169; 
10 Bom, Ie R.I 5 AL Ji 10; 17 M, L^ J: 618; 2 My 
Ty T. 506114 Bur. I. R. 41135 T; A, 22 (P, C). 
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erty. It was held that as the plaintiff 
was not a party to the suit in which the 
decree was obtained it was not necessary 
to sue to have the decree set aside as tne 
plaintiff could regard it asa nullity. 

In Govind v. Dheklu (1), no doubt it was 
held that a suit for a derlaration that 
a decree is null end void and for setting 
it aside isone both fora declaration and 
for consequential relief and, therefore, 
is governed by clause (iv) (c) of section ^ 7 
cf the Court-Fees Act. There, however, 
as far as can be ascertained from the report- 
the plaintiff had been a party to the decree 
sought to be set aside. fe 

In Bua Ditta v. Ladha Mal (8) a Division 
Bench of this Court appears to have held 
that when a plaintiff is not a party to the 
decree sought to be set aside consequential 
Tclicf, fo1 example, by injunction, need not 
bz cleimed. In that case the authorities 
cited by Mr. Har Gopal were: considered 
and the principles enunciated in — Arwna- 
chalam Chetty v. Rangasamy Pillai (7) were 
approved of. . 

In our opinion, the plaint, as framed, 
does not in itself disclose any claim for’ 
consequential. relief and inasmuch as the 
plaintiffs are not parties to the decree dated ` 
the 21st of August . 1920 we do not think 
it was incumbent on them to ask for an 
injunction prohibiting the decree-holder from ` 
executing the decree. What the plaintiffs. 
seek is a declaration that a small portion 
of the property included in the decree 
is property dedicated to the public and 
as stich not liable to be used for other pur- 
poses. . - 

We, therefore, accept this appeal and 
return the case to the Court below with the 
direction that the plaint be admitted and 
the case be proceeded with in accordance. 
with law. ' 

The order sending this appealto a Division 
Bench did not clearly admit the appeal 
to a hearing but both parties agreed that 
the only question involved in the appeal 
was whether the plaint had been properly 
stamped and that further notice was not 
necessary. Costs inthis Court will follcw 
the event, ; | 


Z. E, Appeal accepted. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 163 OF 1923. 
“April 12, 1923. 

Present: —Mz. Justice Daniels. ; 

GHULAM. HUSSAIN AND OTHERS— 

` APPELLANTS 
versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XL V of 1860), ss. 304, 325— 
Culpable homicide— Joint attack by several persons 
om Offence. 

Where. several persons jointly attack another 
with Jathis. fracturing his skull and inflicting a 
number of other injuries which resultin his death 
they are all equally guilty of culpable homicide 
even though it may not be possible to prove which 
of them inflicted the fatal blow. [p. 770, qo L] 

Emperor v.. Ram Newaz, 21 Ind, Cas. 663; 35 
A. 506; XI: “A. I, J. 804; x4 Cr. I. J. 615. relied 
on, 

Criminal appeal ogainst an order of the 


Sessions Judge, Budaun, dated the, 11th 
January 1923.. 
Mr. Kamuda Prasad, forthe Appellants. 
The Government Pleader, for the Crown. 


JUDGMENT.—The appellants, Ghulam 
Hussain, Wida Hussain, Raza Hussain and 
Maqbul Hussain, are the brothers of one 
Musammat Chanda, prostitute. - They were 
charged under section 304 of the Indian 
Penal Code with culpable homicide in 
causing the death of one Sukha. 
learned Sessions Judge, on the supposed 
authority of Emperor v. Bhola Singh (x), 
has altered the charge to one under section 
325.and with the concurrence of the assessors 
as- regards three of the accused has 
convicted them. under that section. As 
regards Raza Hussain the assessors appear 
to Lave been impressed by an alibi which 
he put forward but I agree with the learned 
Sessions Judge that the evidence in support 
of this alibi is of no value. 


It is’ common ground that there, was 
considerable previous ill-feeling between 
Musammat Chanda and her brothers on 


the. one side and Sukha and the principal. 


witness Inaystullah on the other. Three 
days before the present occurrence a youth 
named Tajju who belonged to. the party 
of the. deceased had.been beaten by the 
other party near, Chenda's hotise and a 


(GY 29-A,.2825 A, W, N, (1907). 5u 4 AY Xs J. 
207} 5 Ste la E 139. . j 
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report. had been made about it, On the 
day in question, 5th .November 1922, 
Inayatullah and Sukha, according ^ to 
the prosecution evidence, were passing 
Musammat Chanda's house. the four, 
accused were there and Musanmat 
Chanda incited them to attack the 
deceased and his companions which they 
did. It is probable that there was some. 
previous exchange of ebuse or.verbal quarrel 
which Inayatullah has suppressed in his evi- 
dence. However that may be,Inayotullah | 
was attacked and very, badly beaten. The 
medical evidence shows that he had at 
least 12 different injuries, the first and 
most serious of which was on the head. 
His companion, Sukha, received i injúries.. of. 
which he died in Hospital four days later... 
The vault of the skull was extensively ,. 
fractured and broken into five ot six pieces as | 

the result of one or more lathi blows. ` There ` : 


-were four other marks of injury on different . 


parts of Sukha’s person. The only injury . 
sustained by, any of the accused's party was 
a contusion on the left temple and a "black | 
eye on the person of Ghulam Hussain. 
Besides the evidence of Inayatullah, the pro- | 
secution case is supported by three other, 
witnesses -who saw the accused. . beating. 4 
the deceased and his companion. The stoty ~ 
put forward on behalf of the accused and ` 
supported by three witnresses.is that one ` 
Munna came from the toddy shop near by, ` 
abused Musammat Chanda and threatened 
to cut. off her nose and to beat her bro- 
thers. Three of the accused beat him and 
drove him back to the shop. He then 
returned with five other persons’ including > 
Sukha andInayatullah, all armed with lathts. 
Inayatullah slapped M usaminat’ Chanda 
and on Ghulam Hussain remonstrating | hit.’ 


, him on the hedd. knocking him’ down. Two" 


of his brothers then came out, and 2 oe i 
ensued between them, 


I should have been glad. SES a little- ‘more, 


-assistance from the learned Judge in the 
< way of detailed comment on the evidence, s 


but I agree with the conclusion at which.. 
the learned Judge has” arrived | that the.’ 


‘prosecution evidence is to be preferred to 


that of the defence. ‘The latter is ob- 
viously difficult if not imposible to reconcile 
with the medical evidence. The witnesses 
who support the prosecution story apart 
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from Inayatullah are independent witnesses 
' against whom no ground for partiality 
is ‘established. The suggestion made on 
behalf of the accused to account for the 
complainant’s party having received some 
I8 ‘injuries one of which proved fatal as 
against two small injuries sustained by 


Ghulam Hussain is that Sukha and Inayat- ` 
ullah were drunk. No question as to this 


point was put tethe Doctor who admitted 
“them to Hospital and the only evidence which 
goesin any way tosupport the story is 2 
statément elicited in cross-examination from 
the Head Constable Asfandyar Khan who 


Cw recorded Indyatullah’s report. The learned | 


Judge does. not refer to this evidence but 
I cannot help feeling strong doubt as to 
the truth of. the assertion. In the first 
. place, no note of it was made ot the time of 
* recording the report and a man who was 
really drunk could hardly have dictated 


the detailed report which was made by 


Inayatullah at the time. : 
Tam not sure the learned Judge.correctly 
-appreciates the law as regards the liability 
of séveral accused who jointly attacked the 


same person and inflicted, fatal injuries ' 


on "him, The learned» Judge refers to 
thé cise of , Emperor: v." Bhola Singh (x) 
put the judgmentin that case has to be read’ 
_in thelight.of a more recent case Emperor 
v. Rami, Newaz (2): If several persons 
jointly, “attacked the deceased with lathis 
fracttting his skull and inflicting a number 
of other injuries they are all equally guilty 
even though it may not be possible to prove 
which-of them actually inflicted the fatal 
“plow. In the’ present case it was quite 
unnecessary fot the learned Sessions Judge 
to have altered the charge. It is, however, 
unnecessary for me to alter the convic- 


„tion asno application in revision is before’ 


me and an offence under section 325 was 
certainly committed. For the reasons 


already given, I dismiss the appeal of all: 


3 


four: accused. 


MSA. A. Appeal dismissed. 


(2) ^21 Ind, Cas. 663; 35 A. 506; I1 A, In T. 


804; 14 Cr, Li Jo ‘615. 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE NO.47 OF 1922. 
July 5, 1922. ' 
Present :-—Mr, Justice Walmsley and 
Mr. Justice Suhrawardy. 
EMPEROR—ACCUSED 
; versus . 
HARI DAS MITRA AND ANOTHER— 
OPPOSITE-PARTIES. . ] 
Criminal Procedure Code (Act V of 1898), s. 307. 
^ —Trial on several charges— Acquiital by Jury-— 
Magistrate agreeing in vespect of graver charges— 
Reference on minor charges, propriety of. . 
There is nothing to prevent a Judge who 
has accepted the findings of the Jury in favour 
oftheinnocence ofthe accused iu respectof cer- . 
tain graver charges, from making a reference 
under section 307 of the Criminal Procedure Code 
with the object of having some of the accused 
convicted on minor charges, where the prosecu- 
tion has failed not because of the evidence happen- 
ing to be false but because of the facts alleged 
being insufficient to support the graver charges. (p. 
: 771, col. 2.] ; : : < 
_ Criminal reference made by the Sessions 
Judge, Khulna. 


Babus Dasaratht Sanyal ana Hira. Lal > 
Chucherbutty, for the Accused. 
Mr. Or, for the Crown. . 


JUDGMENT. 

Walmsley, J.—Thiscase has beenreferred - 
under section 307, Criminal Procedure 
Code, by the Sessions Judge of Khulna. 

The story told by the prosecution is 
as follows:—~Two young Brahmin women 
Jibantara, the wife of Khetra Nath Bhatta- 
charjee, and Probhabati, a widow, eloped 
with their lovers, hired a boat and. after 
a week's travelling came to Bajra. Bazar: 
The people of Bajna Bazar guessed what 
had happened, and thought it their duty 
to interfere, and they made arrangements 
for keeping the women, their lovers, and 
the women’s ornaments until some rélative 
could come and assume charge. Theatrange- 
iment was, that the women and their 
lovers were taken to the hcuse of Surendra ` 
Nath Mondal, the Panchayet,the ornaments ` 
were deposited with a shop-keeper named 
Keshab Chandra Saha and a man named 
Bijay started to convey information to 


Jibantara’s husband. All these facts are -’ 


admitted, and in regard to the motive 
of the Bazar people, the learned Judge 


` has rejected the Police theory that they 
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were seeking unlawul advantages fot them- 
selves, 

During the night one of the lovers com- 
2 plained that Some money had been stolen 
from him:the evidence is very unsatis- 


factory, but the allegation was a good: 


pretext for a chaukidar to go to the Thana 
and in theafternoon Sub-Inspector Blpro 
Das Chakravarty arrived on the scene 
in a boat. He went first.to Surendra’s 
house and then took the women and their 
boat to  Bajna Bazar. Arrived at the 
Bazar the Sub-Inspector was urgent in 
‘demanding the -ornaments. His version 
1s, that the very existence of the ornaments 
“was -denied, but the defence story that 
-Keshab wanted all the witnesses to the 
deposit to be present at the return, and 
also wanted a formel receipt, is the more 
probable. Th? Sab-Inspector grew excited, 
and threatened to search Keshab's shop. 
Then he says Hari Das cattsec a disturbance 
and kaucked hin down. Lhe Sub-Inspector 
took refuge in his boat : there he wasatteck- 
‘cd by an angry mob: the boat was pulled 
ashore, the women were drageed from 


it by force, tae Sub-Iuspector was persvaded - 


ta go to Surendra’s shop where he wes 
kipt is cónfinement, and the furnishings 
Qi the boat were carried off, In desperation 
he agreed to say nothing about what had 
happened: then he was allowed to go 
and nearly all his belongings were restorec. 

“On these allegations the following charges 
were framed :— 21 MM 

(r)sgaiust Hari Das, Abdul Khalifa, 
Surendra, the Panchayet, Keshab Lal Saha, 
and Purna Chandra Biswas, under section 

‘147, Indian Penal Code, the common ob- 
ject being stated to be'* by show of criminal 
tutce to compel Bipro Das. Chakravarty, 
S1b-Inspector of Police, to omit to search 
"APTE s shop which he was legally entitled 

o dO; . 

(2) against the same five persons uncer 
section 330, Indian Penal Code, ior“ theft 
ol a bundle of clothes, a box, some beddings, 
articles oi clothing, utensils, ctc;, in a boat 
which was used ior the custody of property; 


(3) agairst the same five persons, except 
Abiul Khan, under section 365, Indian 
Peacl Coge, "for abdaction of Jibantara 
an] Probhahati with inteatto causethem 
to be.seeretly and wrouglally confined,” 
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(4) against Hari Das and Surendra; 
Panchayet, only under section 365,Indian 
Penal Code, for abducting ““ Bipro Das 
Chakravetty, Police Sub-Inspector, with 
intent to cause him to be secretly and 
wropbgiully confined; " ° 

_A5) against Hari L'as alone under section 
333, Indian Peual Code, forcausing hurt 
to a publio servant, the intention being 
stated ia neatly the same words as in the 
first harge. A . 

‘Lae Jury was unanimous in acquitting. 
all the accused of all the charges but the 
learned Judee thinks, that Gari Das end 
Abdul Khalifa should be convicted under 
section 147, Indian Penal Code, and Hari 
Das under section 332, Indian Penal Code. 

It is deplorable to think of the emount 
of public time that has been spent in the 
investigation of these charges. Witnesses 
were examined on ten days in the Commit- 
ting Court, and in the Sessions Court, the 
hearing went on continuously for ten 
whole days. i 

So far as the acquittal of Surendra, 
Parana, and Keshab on all charges; and 
of Hari Pas and Abdul Khalifa, on the 
charge ander section 380, Indian Pena 
Code and of Mari Das on the charges ander 
section 365, Indian Penal Code, I agree 


„in the view taken by the learned Judge. 


In regards to Abdul Khalifa, it is admitted 
that there is less evidence against him, 
than against Hari Das, and the evidence 
about the hour. of occurrence leads me 
to doubt whether persons who did not 
take a prominent part were likely to be 
recognised. I think, thereiore, that the 
verdict of the Jury should be upheld in his 
case also. He is accordingly acquitted, 

That leaves only the case o1 Hari Das 
for consiaeration. It is urged with some 
force, that the learned Judge, having 
rejected much ofthe evidence and having 
accepted the Jury’s finding on the grave 
charges, should not have made a reference 
with the object of having some of the 
accused convicted on minor charges, In 


? this case, however, I do not think the 


argument applies, for hete the prosecu- 
tion ho: failed, not because tae evi. 
deuce as to what happened is tals, 
bit because the facts alleged do not 
amount to the offeuces of abaaction 
ani theft. The substance of the pros, 
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secution case remains tinseffected and. 
“that is, that a Sub-Inspector of Police 
was molested, while in exercise of his duties,- 
On this point the difficulties of the pro- 
.Secution are. increased by the words in 
which the common ohject uncer one sec- 
:tion and the intention in the other ere 
-set out. The prosccution has taken upon: 
'itselt to prove thet Bipra Das, the Sub- 
Inspector, had e tight to search Keshab 
Seha's sbop. It is argued thet. he hed 
` no such sight, and that if he hed, he was 
acting contrary to the rules in seorcking 
after sumet, This question invclves the 
.Second position of what the Sub-Inspectce 
. Way doing-in the Bazat, He was brought 
to Surendra’; house, to cnyuite. into a 
theft from Kali Das, but by the time he 
reached the Bazar, he had evidently taken 
the affaits.of the women into his hands. 
lt is quite conceivable that they misre- 
presented the position to him. But, 
whatever the explanation is, it is clear 
that he regarded the recovery of the orna- 
.ments as one or his first duties: it is e1so 
elear that he asked Keshab to produce 
'them and that Keshab did not do so. 
The Sub-Inspector's iight to search the 
house then depended.on-the offence which 
he -was investigating and on Keshab’s 
attitude to his demand. .On the first 
point, I feel very doubtful as to whether 
-the- women had given the Svb-Inspector 
-cause to believe that. there had been 
-thelt. He said himself, “They said that the 
ornaments had been takea withovt 
their consent, "but I did not un- 
derstand whether the ornaments 
had been stolen or taken for saie keeping.” 
I cannot believe; therefore, that the Sub- 
-Inspector was investigating any charge 
-Of theft from the: women. I am disposed 
to think that he. wes anticipating the com- 
plaint that was made by the husband 
of theft by the woaien when they cloped. 
The -first essertial:thereigre, was wanting. 
and in ny Opinion, the second is equally 
wanting. I share the learned Judge's view 
that there was no aenial of the deposit: 
all that happencd wes that Keshab ask.d 
ior ceitian formalities which involved 
delay. 
‘The result is, that, tramed at the charges 
alc, I do not think, tnat hari Das cun be 
convicted under either caarges and on the 
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account the verdict of the Jury must 
be upheld in his case also. 

I have already alluded to the amount 
of valuable time, that has been wasted 
over this case. I believe that the Sub- 
Inspector was hustled and treated with 
disrespect, thanks to his own want uf 
tact, but the ingenuity with which the 
investigating Inspector and Sub-Inspector 
sougnttoentangle the accusedin chaiges 
which the allegations dic not support is 
most regrettable. If there was no one in 
the Police Depaitment, to curb such mis- 
guidedzceal, it is surprising that an intelli- 
gent Magistrate shold have failed to see 
the facts in true proportion and to realise 
that the case was one that should be tried 
in his .Court.. 

The reference is rejected, the verdict 
of the Jury is upheld and the accused are 
acquitted, ` 

Suhrawardy, J.—The learned Sessions 
Judge in his exceedingly fair and lucid 
charge has.expressed his opinion disbeliev- 
ing the mejor portion of the story for the 
prosecution. I have catetully considered 
the evidence and I think, he has formed 
a correct estimate of it, .To my mind, 
the whole fracas was due to the ill-judged 
interference of the Sub-Inspector who 
showed an unusual zeal in the matter 
worthy of a better cause. I am not sure 
that in the iuterest he took in the case 
he was actuated by a sense ot duty. He 
went to the spot on receiving information 
that, it was 'rumoured' that one of the 
party of new comers had lost Rs. 52. We 
was notapparently attracted to the Bazar 
by this ramour, but by the turther infor ma- 
tion, that two tun-away young women 
with valuable jewellery bad arrived there 
in the coutse oi their wandering. Itappeats 
he took no notice ot the alleged theit of 
Rs. 52, but immediately, on his arrival 
interested himself ín the affaiis or these 
women, X ao not believe that the women 
voluntarily complainei to him, ib they 
ever did, that their ornaments were taken 
away from them by force or that they were 
wrongfully confined. I need not go into 
the facts iurther as the learned Judge 
has coriectly gauged the whole situation 
having discarded almost the whole prose- 
cution story as exaggerated and incredible, 
the learned Judge seems to be of opinion, 
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that at least ore fact was cettain, that 
there was anunlawful assembly, one mem- 
ber of which, the accused Hari Das, 
assaulted the Sub-Inspector. The incident 
_that led to the assault, as related by 
the prosecution, is also disbelieved by 
the Judge. In this state of the record, it 
cannot be said that the verdict of the Jury 
was perverse; in my opinion it was 
justified and reasonable. . 

We are told that the accused we e kept 
in hajat for about five months in con- 
nection with this case. I cannot too 


strongly express my disapproval of the. 


setiousness attached to this case brought 
on such apparently exaggerated charzes 
because a Police Officer happened to be 
the complainant. ' 

I agree in rejecting this reference. 

N. H. 

f Reference rejected; 
Accused acquitted. 
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ALLAHABAD HIGH COURT. f 
CRIMINAL REVISION No. 125 OF 1923. 
April 12, 1923. 

Present:—Mr. Justice Daniels. 

AZIZ AHMAD—APPLICANT. 
VETSUS ` 
"BUDDHU KHAN’ AND OTHERS— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Act V of 1898), s. 
522-—— Restoration of property—Trial Court, re- 
fusal of, io make ovdey— Appeal — Revision. j 

The discretion to pass or not to pass an order 

“for restoration of property under section 522 of 
the Criminal Procedure Code is vested in the Trial 
Court, and where that Court declines to make 
such an order in the exercise of its discretion, a 
Court of Appeal or Revision has no jurisdiction 
to compel it to do so. 

Bhagbai Shaha v. Siddique Ostagar, 16 Ind. 
Cas. 176: 39 C. 1050; 16 C. W. N. 811; 13 Cr. L. J. 
608 and Muhammad Din v. Emperor, 48 Ind. Cas. 
510; 4 P. R. 1919 Cr; 20 Cr. L. J. 36; 1 P. W.R. 
1919 Cr.; 33 P. L. R. 1919, relied on. 

Criminal revision from an order ofthe 
Sessions Judge, Kumaun, dated the Ist 
December 1922. ` : 

Mr. S. D. Sinha, for the Applicant. 

Mr. P. L. Banerji, for the Opposite 
Parties. ~~ 
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JUDGMENT.—This is an application in re- 
vision asking this Court to. make, under sec- - 
tion 522 of the.Code of Criminal Procedure, 
an order for the restoration of the property 
which the Trial Ccurt has refused to make. 
The discretion to pass or not to pasg such 
an.order is very clearly vested by the sec- 
tion in the-Trial Court which says that the 
Court may pass stich an order-if it thinks. 
fit. I know of no casein which a Court of 
Appeal or Revision has compelled.a Court’ 
to pass suchan order ina casein which in' 
the exercise-of its descretion it has declined 
to do so’. Indeed, thereis the authoiity of 
two High Courts, those of Calcutta.and the. 
Punjab; for the view that a Court of Appeal 
ot -Revision-has no power to do sò. This was 
held by the Calcutta. High.Court in the case 
of Bhagbat Shaha v. Siddique Ostagar, (x) 
and by the Punjab High Court in M wham- 
mad Din v. Emperor (2). Even if this 
Court in revision has power to pass the order 
applied fot there are no such exceptional 
circumstances in this case as would justify 
such action. I dismiss the application. 

2. K. : Application dismissed. 

(1) 16 Ind. Cas. 176; 39 C, 1050} 16 C, W, N. 
811; 13 Cr. L. J. 608. 

(2) 48 Ind. Cas 510; 14 P. R. 1919 Cry 20 
Cr. L. J.30; 1 P. W.R. 1919 Cr.1 33 P. L. R, 1919. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 327 OF 1923. 
_ April 27, 1923. | 
Present.—Mz. Justice Buckland «and. Mr. 
^ Justice ‘Cuming. 
RAHIM SHEIKH AND OTHERS— 
07 PETITIONERS 
Di VEYSUS 
EMPEROR—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s, 
3o8—— Jury  irial——Discharge of — Jury—Miscon- 
duct— Inherent power of Court—Code, whether 
exhaustive: ie M 
So far as it deals with any point specifically, 
the Code of Criminal Procedure must be deemed 
to be exhaustive and the law must be ascertain. 
ed by reference to its provisions, but where a case 
arises which obviously demands interference and 
it is not within those for which the Code specifical. 
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ly provides, it would not be reasonable to say that ` 


the Court has not the power to make such 
order as the ends of justice require, [p. 774, col. 2: 
p. 775, Col. 1.) ; 

' Where the question of misconduct on the part 
of the Jury or other similar sufficient cause arises, 
the Sessions Judge has inherent power to dis- 
eee the Jury and empanel another, [p. 774, 
col. 2.] * - 

E ithe Criminal Procedure Code does not provide 
for ‘such circumstances, but the presumption 
that Jurors will discharge their duties without 
impropriety may explain the omission. [p. 774, 
col, 2. ‘ 
The power to discharge a Jury on such grounds 
is discretionary, but must not be exercised lightly, 
not until the Judge has satisfied himself by such 
form of enquiry as, in the circumstances, he can 


adopt that reasonable groünds exist for exercising 


the power, +774, COl, 2.) 

Reg. v. Davison, (1860) 8 Cox C. C. 3603 2 F., & 
F. 250, Reg. v. Ward (1869). 10 Cox C. C. 5731 
77 Ll. T. 220) 16 W. R. 281 and Olu Mahamad 
v. Emperor, 7 C, W. N, xxxi (31), referred to. 

. Application against the order of the Ses- 
sions Judge, Rajshahi.. 

` Babu , Bimal Chandra Das Gupta, fot 

the Petitioners. 
JUDGMENT. 

Buckland, J.—This application raises 
a novel point on which there does not 
appear to be any authority. The peti- 
tioners were put on their trial before the 
learned .Séssions: Judge of Rajshahi and 
a Jury upon charges under sections 436 
and 34 of the Indian Penal Code, and the 
trial began on the 28th February last and 
continued from day to day until the 6th 
“March. On that day when II witnesses 
for the prosecution. had been examined 
the learned Judge recorded in the order- 
sheet that it had come to his notice that 
some of the Jury had been seen associat- 
ing with the man looking after the case 

` for the accused. The learned Judge ap- 

pears to have held some sort of enquiry 
the nature of which is not specified though 
I will assume it was stifficient and 
that he was teasonably satisfied as to the 
conclusion at which be arrived, and 
thereupon stated that he had reason 
to believe this to be the case, and he con- 
sequently ordered the -Jury to be discharg- 
éd and the case to be tried de novo. 

These ate all the facts with which we 
have | ' 
.behalf of the petitioners that the order 
dischatging the Jury and directing the trial 
to re-commence de70v0 was made with- 
out jurisdiction, 
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The contention submitted to us is that 
2 cece stich zs this is not provided for by 
the Code of Criminal Procedure and that 
Sections 282 end 283 ate exchaustive zs 
Iegards discharging a Jury duirng the 
continuance of the trial; there are other 
Sections referring to the discharge of a 
Jury such as section 305; but those are 
Sections which only apply at a later stage. 
The sections, however, do not -profess to 
deal with the circumstances in which a 
Jury may te dischaiged, rather it is the 
Other wey end, in the circumstances to 
which they refer, they state that that 
course may be pursued. 


The argument submitted to us involves 
the proposition that whatever the stage 
of the trial may be, however gross the mis- 
conduct of a Jury, and Lowever patent 
to everybody concerned it may appear, 
there is no remedy but that the trial must 
continue to run its course to its conclu- 
sion, when, it is submitted, it will be open 
to the Presiding Judge to submit the case 
to tke High Court under section 307, Crimi- 
nal Procedure Code. Sofercicala procedure 
would only bring the adirinistration of 
justice into disrepute. In my judgment 
where the question of misconduct on. 
the pait of the Jury or other similar suffi- 
cient cause’ arises the Sessions Judge has 
inkerent power to discharge the Jury and 
empanel anotber. It is true that the Code 
does not provide for such circumstances 
but, on the other hand, the presumption 
that Jurots will discharge their duties 
without impropriety may explain tre omis- 
sion. ‘The power to discharge a Jury 
on suck. grounds is one not to be exercised 
lightly ror until the Judge has satisfied 
himself by such form of enquiry as in the ` 
circumstances he can adopt that reason- 
able grounds for exere.sing such a right 
exist, The karied Sessions Judge in this 
case hes held en enquiry. With his statc- 
ment es to that Iam satisfied and the 
power being ove that is not covered by 
eny section of the Code of Criminel Pro- 
ceCute I think it suffices to say thet the 
matter is ore for the Jucge’s discretion. So 
fer as it deals with aay point specifically, 
tke Code of Criminal Proredure must be 
de:med to be exhaustive end the law must 
be esccrteined by reference to its provisions 
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but where a case arises which obviously 
demands interference and it is not within 
those for which the Code 
provides, it would not be reasonable to 
say that the Court had not the power to 
make such order as the ends of justice Te- 
quite. Holding, therefore, as I do, that the 
Jury may be discharged in circumstances 
other than those specifically provided for 
by the Code, section 308cannot be held to 
relate exclusively to the discharge of a Jury 
in the circumstances stated in the preced- 
ing sections. The leerned Sessions Judge 
has in effect mede an order under that sec- 
tion though he hes not referred to it and 
there is, therefore, no reason to interfere. 
In my judgment this Rule must be 
discharged. ; 

Cuming, J.—Certain persons were on 
their trial before the Sessions Judge of 
Rajshahi and some xr witnesses for the 
prosecution had been examined. It was 
then brought to the notice of the learncd 
Judge thet some of the Jury had been 
scen csscciating with the men who was 
looking efter the defence. The Court held 
an enquiry erd being satisficd cs to the 
truth of the allegation ordered the Jury to 
be discharged end the accused to be tried 
de novo with a fresh Jury. The present 
petitioner, the cccused, has‘ moved this 
Court on the ground that the Judge had 
no jurisdiction to discharge the Juty- and 
order a denovo trial. He contended that 
the case was not covered by either section 
282 of section 283 of the Criminal Proce 
dure Code. 

No doubt, the contention is correct so fat 
thet these sections do not provide for the 
discharge of the Jury for improper con- 
duct during the trial. In England the 
Judge hes the power to discharge the Juty 
if a necessity efises end whether the neces- 
sity hes or has' not arisen is for the Judge- 
alone to decide and his decision is not open 
to review. In one cese [Reg. v. Ward (1j) this 
coutse was followed beceuse one of the 
Jurors head left the box without leave. 
Such discharge is not equivelent to a ver- 
dict of acquittal end the prisoner can be 


remanded for a fresh trial [Reg. v. Davison - 


(2.] There is in this country no decided 
(1) (1869) 10 Cox C. C, 573; 17 In T. 220: 16 
W.R, 281. 
(2) (1860) 8 Cox C. C, 360; 2 F, & F. 250, 
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case beating on this point. In one case 
tried at the High Court Sessions the Jury 
before hearing the evidence for the de- 
fence wanted to.give their verdict. Coun- 
sel for the defence pressed for their dis- 
charge on the ground of misconduct.* The 
prosecution objected to the course. "The 
point was not decided as the .Advocate- 
General entered a  nollee prosequi 
Emperor v. Olu Mahamad (3).. The 
learned Vakil for the petitioner contend- 
ed that the trial should have been allowed 
to proceed and then apparently that the 
point that some of the Jury had been as- 
Societing _ with the accused’s man might 
be taken in appeal if necessary. The ob- 
jection to such a course is obvious and in 
the present cese the further difficulty arises 
that the Jury had been discharged. It, 
however, seems quite clear that unless 
the Judge had the power to discharge the 
Jury in cases of misconduct great difficul- 
ties must arise, and in many cases a serious 
miscatriage of justice and although the 
Code does not specificially provide for 
stich contingencies it seems clear that the 
Judge must have such powers. 

In this view the order of the learned 
Sessions Judge was right and I would 
dischatge this Rule. 

Z. K. . Rule discharged. 
(3 7 €. W. N. xxxi (31). 
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ALLAHABAD HIGH COURT. 

|\CRIMINAL REVISION Nó. 153 OF 1923. 

April xr, 1923. 
Present:—Mr, Justice Daniels. 
JHAGRU AND OTHERS—-APPLICANTS 
VEYSUS 
EMPEROR-—OPPONENT. 

Criminal Procedure Code (Aci V of 1898), 5. 413 
~ Joint tylal— Appealable and non-appealable sen- 
tences—- Appeal whether Ues against non-appeal- 
able sentence. 

Where several persons ate tried jointly and 
convicted at one trial, some of them receiving 
appealable and the others non-appealable sentences, 
the latter do not obtain a right of appeal merely 
owing to the fact of their joint trial with the others, 

Hussain: Khan v. Emperor, 39 Ind. Cas. 6901 

39.293: 15 A. L. J. 1367 18 Cr. I. J. 546 and 
Bhola v. Emperor, 40 Ind. Cas. 3321 39 A. 549: x 5 
& I. J. 5741 18 Cr. Te Je 684, followed. ` 
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` SUPDT. AND REMEMBRANCER LEGAL AFFAIRS, BENGAI, V, NARAYAN CHANDRA BANERJEES 


‘Criminal revision against aii order of 
the Additional Sessions Judge, Jaunpur, 
dated the 25th of December 1922. 

Mr. Kumuda Prasad, for the Applicants. 
the Crown. | 

JUDGMENT.—This .is a .revision on 
behalf of ninteen persons who were triet 
jointly. with one Jhegru. Jhagru was given, 


The Assistant Government Advocate, for. 


an appealable sentence and the. appli-. 
cant were .givén small sentnces of fine, 


against which, they if hed not been tried 
jointly with Jhagru, no appeallay under the 
provisions of section 413. 
point -reised by the revision is whether, if 
a person who.is given a sentence which is 
ordinarily non-appealable ‘is tried jointly 
with a person who.isgiven a larger sentence, 
the former obtains a right of appeal which 
he would otherwise not have. Divergent 
views have been expressed.on this subject 
but.the latest published decisions of this 
Court, which are referred to by the learned 
Judge, namely, ` Husain, v. Emperor 


Khan (x) and Bhola v. Emjeros (2), ere . 


ageinst the contentions of the epplic: nts. 
In the latter case Piggott, J., stated thet 
the practice of the. Court on the subject 
must be taken as settled, My own view 
is in accordance with these decisions and 
I accordingly ‘decline to eccept this plea. 
Imay edd thet the matter will soon: cease 

to be of importance as section 413 is being 
altered'in the amended Code of Criminal 
Procedure, n ; 


The learned Judge dismissed the appeal 
of Jhagru who did appeal. He was not, 
therefore, bound to send up the case of the 
other accused in revision under the rule 
laid down in Bhola v. Emperor (2). The 
appellant contended that he should have 
done so hecause of a chance remark at the 
end of his judgment that it was possible that 
some of the other accused might be innocent 
but he. was unable to help them. -This is 
not a finding; itis merely a remark as to 
a possibility im the case of accused whose 
cases the learned Judge had not considered 
in detail ` 


(1).':$o Ind, Cas..69ó; E A, 293; I5 A. L. T. 
eh ee ce MG ere 
2) 40 Ind; Cas. 3324 39 A. 549: 15 A, I. J. 
SEG Ce De Je e oo DU e deg 
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The. case.is one in which small fines 
only were imposed and.I am not prepared 
in revision to consider the evidence against 
each individual accused. I dismiss the 
application. 


Z. K. Application dismissed. 


CALCUTTA HIGH COURT. 
GOVERNMENT APPEAL NO. 4 OF 1923. 
May 8, 1923. ` ‘ 
Present-—Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 
SUPFRINTENDENT anp REMEMBR- 
ANCER, LEGAL AFFAIRS, BENGAL—~ 
APPELLANT 
versus 
NARAYAN CHANDRA BANERJEE— 
RESPONDENT. 

Bengal Municipal Act (III of 1884), ss. 209, 
353—Gift of land to Municipality on condition 
that it would erect necessary fencing— Requisition 
requiring erection of fencing, failure to obey— Offences 

The language of section 209 of the Bengal Muni- 
cipal Act is only indicative of this, that there is 
power in a Municipality to require a person to 
cause a fence to be erected by the side of a tanky 
but because the power is existent in a Munici- 
pality by virtue of statutory provisions, it does 
not follow that a Municipality cannot accept a 
condition or enter into a binding engagement 
that it would erect a certain fencing at its own 
cost. [p.779, col, r.], 

Accused made a free gift of certain land to 
the Howtah Municipality on condition that if 
at any time it was found necessary to erect a 
fencing at.a certain place the Municipality would 
erect it at its own cost. Some years later the 
Municipality issued a requisition under section 
209 of the Benga] Municipal Act calling upon the 
accused to erect the fencing. The accused failed 
to comply with the requisition and was prose- 
Hed under section 353 of the Bengal Municipal 

ct: 

Held, that the Municipality having accepted 
a gift of the accused’s land on condition that it 
would erect the fencing at its own cost was bound 
by the condition and had no power to issue a re- 
quisition calling upon the accused to erect it, 
and that, consequenty, the accused was not bourd 
to comply with the requisition. [p. 779, col. 1.] 

Appeal against an order of the Magistrate, | 


First Class, Howrah, | 


‘ 
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Babu Mcnmotha Nath Mukherji, for the. 


Appellant—Under the lew the owner 1$ 


bound to put up the fencing and the vety- 


important question arises whether by an 
agreement with the Municipality the accused 
can contract out of the liability imposed 
by the Statute. Asa question of fact, my 
case is that there was only an offer and 
no contract in reality, but even if thete was 
the agreement the accused’s liability un- 
det the Statute continued and the most 
that he could do wes to put up his fence 
and realise the cost from the Municipali- 
ty. ‘The law says that a thing shall be 
done by the accused end the Municipality 
cannot alter the law. : 

(Ghosh, J.—'fhere is no lew which says 
that the Municipality cannot enter into 
the agteement, There is a provision in 
the Calcutta Municipal Act enabling the 
Caleutta Municipality to enter into such 
agreements.] . 

[Babu Dasurathi Sanyal—There is @ 
similar. provision in the Bengel Municipal 
Act—section 37]. ` f 

Section 37 ds not help. Under it the 
Municipality cen make contracts for the 
purposes of the Act—that is all. . 

Babu Dasurathi Sanyal (with him Rabus 
Debendra Narain Bhattacharjee ard Lalit 
Mohan Sanyal), fot the accused—Undet 
section 37 such conttacts can be entered into. 
Sce section 69 which defines the purposes fot 
which such contracts can be, made: See 
Halsbury, Vol. XXVII, Art. 389, page 196. 
In’ the absence of express words in the 
Statute such contracts can be made. ——. 

There is another point of view from which 
the case should be considered. , An attempt 
was made to prosecute the accused in 1914 
and nothing was done and the present pro- 
sectition was barred under section 353 
of the: Act. 

JUDGMENT.—'This is an appeal by the 
Superintendent end Remembrancet of 
Legel Affairs, Bengel, against cn order 
of acquittal passed by Mr. B. N. Mukher- 
jce, Magistrate, First Class, Howrah, &c- 
quitting the accused in Tespect of en 
offence punishable under section 353 of Act 
III (B. C.) of 1884 of not complying with the 
terms of a notice under section 209 of the 
Bengal Municipel. Act served on him on 
the 16th: September. 1922. The fects 
which have given rise to this 


appecl at 


the irstence of Government, shortly 
stated, ate as follows:—The accused was 
Served with a tequisition under section 209 
of the Municipal Act requiring him to cause 
& fence to be erected for the protection 
of passengers and pedestrians on, the 
bank of a ‘tank belonging to the accused, 
The accused disobeyed this requisition, 
his grounds being that in 1898 certain land 
on the side of the tank was made over by 
him to the Municipality and conditions 
were imposed by him on the Municipality 
at the time to the effect that if in furture 
any fencing had to be erected or wes Te- 
quired on the side of the tank the Muni- 
cipality would erect such a fencing at their 
own costs. Now, it appears to us on ex- 
amination of the record that the accused, 
who is one of the heirs of one Girish Chunder 
Banerjee, proposed sometime in 1898 to the 
Municipality of Howrah offering to give 
up a certain strip of land or such part there- 
of es might be necessary for the purpose 
of straightening a tortuous portion of a 
lane called Girish Banerjee Lane, lying 
between the bank and ptemises No. r5 
Girish Banerjee Lane. It appears from 
the petition of eppeal of the Legal Remem- 
brencer that on the 3rd September 1898 the 
members of the Works Sub-Committee 
of the Howrah Municipality recommended . 
to the Municipal Commissioners that the 
proposal of the heirs of Girish Chunder 
Benerjee should be accepted. The accused . 
States that on the acceptance of his offer 
being communicated to him by the Muni- 
cipality he caused a letter to be written 
to the Secretary of Howrah Municipality 
on the 14th December 1898. The con- 
tents of this letter heve been set out in 
paragraph 15 of the petition of appeal. 
In 1914 it eppeers thet owing to erosion 
of the bank of the tank, the lane in ques- 
tion became  dengerous to the wheeled 
traffic and on the 16th May 1914 Mr. Hop- 
kins, who wes then the Chairman of the 
Howrah Municipality, wrote a letter to the 
eccused esking him to heve this tank 
fenced as early es possible, The accused 
wrote a letter in reply, dated 20th May 
1914, in which he referred the Chairman 
to the Resolution No. 5 (1) of the Com- 
missioners of the Howrah Municipality 
dated the 6th October 1898 and a letter 
dated r4th December 1898 by which he 
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` mede over a sttip-of land on the east side 
of the-tank in question on condition, es 
he alleged, that if any fencing was requir- 
ed on the side of the tank the Municipality 
would have to erect the same at their own 
costs, eOn Teceipt of this letter it appears 
thet the Municipality caused certain de- 
partmentelestimates to be prepared for 
fencing end for acquiring the extra strip 
of lend ón the side of the tank but thot, 
inasmuch 2s the funds did not permit 
of this work being done et once, the work 
wes left in abeyance. "This is clear from 
paragraphs 10 and rr of the petition of 
appeal of the Legal Remembrancer, Some 
time thereafter, that 
1922, the Tequisition as tefetTed to above 
was served on the accused under section 
209 of the Bengal Municipal Act. The 
accused failed and neglected to carry 
out the works specified in the requisition 
nd he was prosecuted before the Deputy 
Magistrate of Howrah who by his order 
dated 5th January 1923 acquitted the 
accused. - > e eg 
On behalf of the appellant it has been 
contended before us that the letter of the 
14th December 1898, relied upon by the 
accused and a copy whereof hes been 
tendered in evidence, being Xxhibit (A), 
was a copy of a copy of a letter addressed 
to the Municipality by the accused and es 
“such it. was not admissible in evidence. 
Further, it has been afgued thet there 
ate no materials from which it can be es- 
tablished that the Municipality hed.undet- 
taken to fence the tank at their own costs 
and that assuming that the Municipelity 
had so undertaken, thet, by itself, did not 
and could not absolve the accused of his 
obligation to carry out the requisition 
which wes served on him under the pro- 
visions of section 209 of the Bengal Muni- 
cipal Act.” Now, so far as the materials 
on the present tecotd go, it is clear that, 
ct any Tate, from 1914: onwards, up to date, 


`. the accused has been insisting upon this, 


namely, that the land was originally mede 
‘a free gift of to the Municipality on con- 
ditions such ate fo be found inthe letter 
of the r4th December 1898. It hes been 
suggested to us that in the archives of the 
Municipality at.Howrah there is no such 
letter'es the letter of the r4th December, 
set out in paragraph 15 of the petition 


is, in September - 


of appeal purports to be, end that what 
had reelly happened wes that along with 
the letter of the zoth Mey 19174 written 
in reply to Mr. Hopkin's letter, a letter 
purpotting to have been written on the 
I4th December 1898, was enclosed 
that the accused had obtained a certified 
copy of that copy which he hed enclosed 
in that letter. Now the document, Fx- 
hibit (A), does not by itself purport to be a 
celtified copy of a copy of a letter. The 
witness to whom this letter wes put in the 
course of his cfoss-examination does not 
Cescribe it «s a certified copy of a copy of 
a letter, He states thet it is a certified 
copy of a letter bearing a dete of the 14th 
December 1898 and we find on Exhibit A 


itself a note by the Megistrate that the. 


letter itself of which it purports to be a 
copy was admitted by the Pleeder for the 
prosecution. 


and : 


t 


In the third place, it is clear from the ` 


exttect-of the register of letters teccived 
by the Municipality of Howrah in the month 
of December 1898, that a letter purport- 
ing to come from the accused end beating 


the dete of the 14th December 1898, mak- - 


ing a frec gift of certain land on certein . 


conditions was received by the Municipali- 
ty. In the fourth plece,it is c. pperent from 
the meteriels on the record that through- 
out the years 1914, 1915, I916, end 1917, 
the accused hed been consistently insist- 


ing upon. the performance by the Muni- : 


cipality of the conditions which he had 
imposed upon them at the time when he 
made a free gift of the land to the Muni- 
cipslity in December 1898. ‘Taking all 
these circumstances together, the cumu- 
lative effect thereof is, in our opinion, con- 
clusive of the fact that the Municipality 
hed received a letter such cs has been set 
out in peregreph 15 of the petition of ap- 
peal of the Legal Remembrencer and that 
it is now too late for the Municipality to con- 
tend that no such conditions es are to be 
found in the letter, were ever imposed 
by-the accused at the time when the free 
gift of the lend wes made to the, Munici- 
pality. That being so, it follows, in our 
opinion, thet Exhibit (A) was admissible 
in evidence end, secondly, that there “ale 
abundent materials on the record from 
which zn affirmative conclusion may be 
drawn that the Municipelity cccepted a 
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free gift of the land on conditions imposed 
by the accused. The question now arises 
whether, having regard to all the facts 
teferred to above, the Municipality in 1922 
was entitled by means of the tequisition 
‘under section 209 of the Bengal Municipal 
Act, to call upon him to cause a fence to 
be efected on the side of the tank. The 
language of the section is only indicative 
of this, that there is power in the Munici- 
pality to requite a person to cause a fence 
to be erected by the side ofa tank. But, 


because the power is existent in the Muni-. 


cipality by virtue of statutory provisions, 
it does not follow thet the Municipality 
cannot accept conditions such as were 
imposed by the accused in December 1898 
when he made a free gift of certein land 
to the Municipality. Thete is nothing 
in the Municipal Act itself which can te- 
motely suggest thet the Municipality is 
incompetent to enter into a binding en- 
gagement of this description. If that is 
so, the Municipality is not, in our opinion, 
in the circumstances of a particulat case, 
competent to require the accused to cause 
a fencing to be erected. at his own cost, 
The circumstance that from the years 1915, 


1916, and 1917 the question of sanction: 


- of a departmental estimate for the fenc- 
ing of the tank was on the tapis, cannot 
be overlooked. It shows, in our opinion 
that-the Municipality at that time was 
prepated to acquiesce in the contention 
put forward before it by the accused that 
the fencing, if it had to be done at all, had 


cipality. It was not untilit was discovered 
that the funds did not permit the fenc- 
ing in question to be erected at once that 
this -prosecution “started. On review of 


the entire circumstances before and after , 


the prosecution started, we ate of opinion, 
that there is no ground for our disturb- 
ing the ‘order of acquittal. 
' The appeal is accordingly dismissed. 

-Z. K. d Appeal dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 1413 
OF 1922. 

é January 12, 1923. ; 

Present -—M:t. Justice Abdul -Raoof, 
KHAZAN SINGH-—PETITIONÉR 
versus 
KIRPA SINGH AND OTHERS— 

* RESPONDENTS. . 2 4 
Criminal Procedure Code (Act V of 1898), sss 
195, 439— Penal Code ( Act XL V of 1860), s. x82— 
Sanction for prosecution— Application to Appellate 
Couri—-Reviston—Offence under s. 182— District 
Magistrate, power of, to grant sanction, ` 
. Where an application under clause (6) of section 
195 of the Criminal Procedute Code is made to an 


` Appellate Court against the order of the First 


Court refusing or grantinga sanction to prosucute, 
the order of the Appellate Court is open to revision 
under section 439 of the Code. fp. 780, col. 1.] 

Bishen Singh wv. Amwyttsaria, 5 P. R. 1908 
Cry 7 P. W. R. 1908 Cry 103 P. L. R. 1908; 7 Cr; 
L. J. 281, (x. B.) followed. 

Sarat Chandra Mandal v. Ram Sashi Roy, 69 
Ind, Cas, 153: 26 C. W, N, 1016; 36 C. L. J. 2651. 
(1923) A.X. R. (0) 451 23 Cr. I. J. 665, dissented 
fom. 

Although Police Officers in a district are general. 
ly subordinate to the District Magistrate, that is 
not the subordination contemplated by clause 
(a) of sub-section (1) of section 195 of the Criminal . 
Procedure Code. That clause contemplates sub- 
ordination to some superior Officer of Police, 


; [p. 780. col, 2.]. 


amasory Lall y. Queen- Empress, 27 C. 4521 


, 4C. W. N. 594; 14 Ind. Dec, (N, $) 297, relied on | 


A District Magistrate has, therefore, no power 
to grant sanction for prosecution under section 
195 (ri), p of the Criminal Procedure Code in 
respect of an offence under section 182 of the Penal 
Code for giving false information to the Police, 


^. . [p. 780, col. 2. E 
to be done at the expense of the Muni- 2 sty 2 


Petition, under section 439, Criminal Pro- 
cedure Code, for revision of an order of 
the Sessions Judge, Ambala, dated the 28th 
April 1922, refusing to set aside the sanc- 
tion to prosecute the petitioner, granted 
by the District Magistrate of the Ambala: 
District, dated the 23rd February 1922. 

Mr, Ganpat Rai, for the Petitioner, 

Mr. Anant Ram, for the Respondents. 

JUDGMENT.—This ‘is a petition for 
revision under section 439 of the Criminal 
Procedure Code against an order of the 
Sessions Judge, Ambala, refusing to set - 
aside the sanction granted by the District 
Magistrate of the Ambala District, It 
appears that one Khazan Singh made a 


'false and malicious report to the Police 


against Kirpa Singh and others. The First 
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Information Report was dated the 4th No- 
vember 1921, in which Khazan Singh alleged 
that his servant Sundar Singh had been 
. assaulted and bound and that Kirpa Singh 

- and others were looting his property. An 
inquiry ewas made by the Police into this 
matter and the facts alleged were found 
to. be false and fabricated. The charge 
was, therefore, cancelled by the Police. 
Thereupon an application. was made to 
the- District Magistrate under section’ 195 


for. sanction to prosecute Khazan Singh. 
under sections.211 and 193. ‘That applica- , 


tion. was :rejected by the District Magis- 
trate-who remarked in his ‘order that there. 


would be. a good ground for sanctioning `, 
the prosecution. under section 182 of the- 
Indian Penal Code on a ptoper application - 


being: presented for that purpose. . A peti- 


tion was accordingly made under section | 


195. for permission to ‘prosecute Khazan 
Singh under section --182, -indian ^ Penal 


Code.and the District Magistrate made an .. 


order granting the sanction prayed for, 
Against that order-Khazan ‘Singh pre- 


ferred an appeal. to. the Sessions Judge. 
of Ambala. His,appeal has been rejected | 


bythelearned.Sessions Judge.on the ground 


that as the District Magistrate is the head ' 
of the Ambala District Police his ordet- must. 


betakento have been made in-that capacity 
and not as a Magistrate and-that, therefore, 


the sanction granted by-him- cán be revoked- - 


onlyby an authority to. which the head 
of the Ambald District Police is subordi- 
nate.” | z 
Khazan Singh has now come up in re- 
vision. to this Court. Mr. Anant Ram 
for.the opposite party has taken a prelimi- 
. nary objection tothe hearing ofthe revision 
onthe ground that only oneappeal or rather 
one application in revision is contemplated 
by sub-section (6) of section 195 of the Crimi! 
nal Procedure Code and that the Legislature 
has, not, intended in cases not covered hy 
section 439, Criminal Procedure Code, to 
, allow.@ succession of appeals or applications 
in revision. In support of this contention 
he.relied upon the case of Sarai Chandra 
Mandal v. Ram Sashi Roy (xi. This view 


., of the Caicutta Court is, Lowever, opposed ' 


(r) 69 Ind. Cas. 153; 26 C. W. N. 1016: 36 C, 
L. J. 265 (1923) A. I, R. (C.) 45; 23 Cr I. J, 665. 
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ta the Tull Beuch decision cl toe Panjab. 
Chief Court is Bishen Singh v. Amritsarta 
(2). I accordingly overrule the objection . 
and hold that the revision lies under section 
439 of the Criminal Procedure Code. 

The next question that I have to decide 
is whether the Distiict Magistrate had 
authority to grant sanction in this case. 
as the head of the Police of the Ambala 
District. In the case of Ramasory Lall 
v. Queen-Empress (3) it was held that, al- 
though Police Officers in e District. were 
generally subordinate to the’ District Ma- 


.gistraté, the subordination contemplated 


by section 195 of the Criminal Procedure 
Code was not such subordination. "That 
subordination contemplated some superior 
Officer of Police. This appears to be the 


.correct view of the law and I must - hold 


that the District Magistrate had no power 
to grant sanction under section 195 (6) of 
Code. The view 
taken by the learned Sessions Judge cannot 


be supported, 


I, therefore, accept the revision and re- 
voke the sanction granted by the District 
Magistrate. 

Z K. Appeal accepted. 

(2) 5P. R, 1908 Cry 7 P.W. R., 1908 Cry; 103 
P. L. R. 1908;.7 Cr. Ty. J. 281 (F. B.). ; 

(3) 27 €.452; 4. C. W. N. 594; 14 Ind. Dec. 
(N. 5.) 297. ` 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 183 oF 1923. 
Apnl 24, 1923. 
Preseni;-—Mr. Justice-C. C. Ghose and 
' Mr. Justice Cuming. 
RAMAN BEHARI ROY alias RAMAN 
: BEHARI DAS -- PETITIONER 
; vErsus i 
EMPEROR— OPPOSITE PARTY. 
Penal Code (Act XL V of 1860), ss. 415, AT Yem 
Despatch of insured cover purporüng ta contain 
notes, but $n fact empty, whether cheating. 
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-Accused sent an insured cover to the complainant 
through the Post Office purporting to contain a 
number of Government Currency Notes, On re- 
ceipt the cover was found to contain only a letter 
advising the despatch of the notes and some bits 
of waste paper: 

Held, that the conduct of the accused: did not 
amount to cheating inasmuch as the complainant 
was not subjected to any of the consequences 
detailed in section 415 of the Penal Code. 


Rule against the order of the 
Commissioner, Sylhet. : 

Babus Manmatha Nath Mukherjee and 
Nikunja Behary Roy, for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 


JUDGMENT.—'This Rule was issued 
calling upon the Deputy Commissioner 


Deputy 


of Sylhet to show cause why the 
conviction of the petitioner and 
the sentence passed upon him should 


not be set oside on the ground that, on 
the facts alleged by the prosecution, no 
offence under section 417, Indian Penal 


Code, has been made out. We have 
heard Mr.  Manmathanath Mookerjee 
in support ot the Rule and . Mr. 


Orr on behalf of the Crown and ior the rea- 
sons given below, we are of opinion that 
Mr. Mookerjee's contention must prevail. 

The facts alleged by the prosecution, 
Shortly stated, are as :ollows:— 

It is aileged that the accused sent to one 
Nobin Chandra Chowdhury an insured 
cover purporting to contain eight Govern- 
ment Currency Notes of Rs. 100 each. 
The envelope in question, it appears, was 
handed over by the accused in person to 
the Post Master at Nilambazar Post Office 
ou the 16th November 1920. The cover 
was received at the Beliaghsta Post Office 
on the 18th November 1920 and was de- 
livered to an agent of the said Nobin 
Chandra Chowdhury, On the addressee 
opening the envelope, the same was tound 
to contain a letter advising the despatch 
of asumof Rs.800 andseveral hitsof waste 
paper. 
were found.insde the cover. 
tne Post Master of the Beliaghata Post 
Office was communicated with by the ad- 
dressee and the Police were also called in. 

These facts have been found to te cor- 
rect by the learned Sessions Judge and, 
as stated above, the argument on behalf 
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of the petitioneris that, assuming that these 
facts are correct, no offence under section 
417, Indian Penal Code has been made out. 

Now, in order to find out the ingredients 
of the offence of cheating, we must tuin 
to section 415, Indian Penal Cede. The 
ingredients required by that section 21€:—-- 

I. Deception of any person. 

2 (a) Fraudulently or dishonestly in- 
ducing that person 

(4) to deliver any property to any 
person, or 

(ši) to consent that any person shail 
retein any property; of 

(b) Intentionally inducing that person 
to do or omit to do anything which he would 
not do or omit if Le were not so deceived, 
aad which act or omission causes oris likely 
to cause damage or harm to that person 
in body, mind, reputation or property. 

Now, in this case, having regard to tue 
facts found, itis difficult for us to say that 
the person deceived has been induced to 
deliver any property to any other person 
or to consent that the said other person 
should retain any property, or that the per- 
sou deceived has been induced to do or 
omit to do anything which he would not 
have done or omitted, if he were not so 
deceived, and which act or omission has 
caused or was likely to cause damage or 
harm to that person in body, mind, repu- 
tation, or property. : All that the persoa 
deceived has been induced to do is that he 
has signed a receipt acknowledging the de- 
livery ofacover. Hehasnotacknowledged 
by that the receipt of eny sum of money 
alleged to be contained in the cover. That 
being so, we are unable to say that the charge 
of cheating has been brought home to 
the accused in the circumstances which 
appear on the record before us. 

The result, therefore, is that the Rule 
absolute. The petitioner will 
be discharged from his bail bond and the 
fine, if paid, will be refunded... 


ZE &N H 
Rule made absolute, 
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LAHORE HIGH COURT. 
CRIMINAL REVISION PETITION NO. 1715 
OF 1922. 
.February 3, 1923. 
; Present.—Mt, Justice Moti Sagar. 
CANPST RAI AND OTHERS—ÁCCUSED— 
PETITIONERS ` j 
versus 
EMPEROR—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 
25%—Discretion of Magistrate to refuse io sume 
mon witnesses, extent of—Order directing deposit of 
expenses of witnesses, legal ty of. 
he language of section 257 of the Criminal 
Procedure Code is imperative, and a Magistrate 
has no discretion to refuse to issue process to 
compel the attendance of any witness merely 
because he thinks that no useful purpose will be 
served by summoning him as a witness to attend 
.the Court. The person who applies for their 
attendance.is the best Judge of the matter and 
it is not for the Magistrate to say which witnesses 
- shall and which shall not be of any use to him. 
The only grounds upon which an application fer 
the summoning of witnesses can be refused are 
those enumerated . in clause (1) of section 257 
and a Magistrate is not entitled to refuse the 2p- 
plication ou any other ground. [p. 783, col. 2.] 
Section 257 (2) of the Criminal Procedure Code 
fully empowers a Magistrate trying a case to order 
that the reasonable expenses 
attendance of a witness shall be deposited in Court 
by the person applying for his attendance before 
the witness is summoned. fp. 782, col. 2.] 
Qadu v. Queen- Empress, 7 P. R. 1898 Cr., dis- 


sented from, 


Petition, under section 439, Criminal Piro- 
cedure Code, for revision of the order of 
the District Magistrate, Karnal, dated the 
- 28th November 1922. 

Mr. Shamair Chand, for the Petitioners. 


Mr. C. H. Garden Noad, for the Re- 
spondent. 
JUDGMENT.—The three petitioners, 


Mani Ram, Khushi Ram and Ganpat Rai, 
who were prosecuted under section 108, 
Criminal Procedure Code, made three se- 
parate applications to the District Magis- 
trate of Karnal for the summoning of certain 
witnesses and production of certain records, 
The District Magistrate refused to summon 
some of the witnesses on the ground that 
the applications for summoning them had 
been made forthe purpose of delay and 
© vexation to those witnesses and some on 
the ground that no useful purpose would 
be served by summoning them to attend 


required for the . 


[1023 


as witnesses in the Court; while with regard 
to others he ordered that they could be 
summoned provided the petitioners de- 
posited a certain sum of money in Court 
to cover the expenses of their attendance. 
In regard to the records he ordered that 
the petitioners should file copies of the 
documents out ofthoserecords upon which 
they wanted to rely and that if upon a 
perusal of the copies he found that the 
production of the original documents was 
necessary he shall send for those doct- 
ments. . 

Against these orders the petitioners have 
filed an application for revision to this 
‘Court, and it has been contended on their 
behalf that the orders passed by the 
learned District Magistrate are improper 
and should be set aside. It will be con- 
venient to deal with the orders passed 
on each of the applications separately :— 

Mani Ram applied on the 27th November 
1922, that the following three witnesses 
should besummoned on his behalf :— 

\(t) Lala Beni Parshad, Pleader, Ambala. 

(2) Chaudhati Ghulam Bhik, Pleader 

Ambala, and 
(3) The Secretary, Provincial 
Committee, Lahore. 

The order of the District Magistrate upon 
this application was that the witnesses 
might besummoned provided the petitioner 
deposited a sum of Rs. 7o in Court to 
cover the expenses of their attendance. 
Ido not think there is anything unreason- 
able or improper in this order, and I refuse 
tosetit aside. Section 257 (2) of the Criminal 
Procedure Code fully empowers a Magis- 
trate trying a case to order that reasonable 
expenses of a witness shall be deposited 
by the applicant in Court before he is sum- 
moned and it has not been shown why 
the District Magistrate should not have 
exercised this power in this particular 
case, Reliance has been placed by Counsel 
on Qadw v. Queen-Empress (x),in which 
itwas held that an order by a District 
Magistrate refusing to summon witnesses 
for the defence without their expenses 
being paid by the accused shouid be passed 
very sparingly, and is an improper order 
in a case where the accused is unable or 
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unwilling to deposit the money. With 
all respect to the learned Judge who was 
responsible for this judgment, I confess 
lam unable to see any impropriety in 
Such an order. If the rule laid down 
in this authority was to be literally followed, 
section 257 (2) of the Criminal Procedure 
. Code would become an entirely dead letter, 
I can hardly conceive of a case where an 
accused person would willingly deposit 
the expenses of his witnesses if he knew 
that he had only to express his unwilling- 
ness to entitle him to get bis witnesses 
summoned ai the expense of the Govern- 
ment, In omy.opinion ,the District 
Magistrate has not exercised his discretion 
in an improper or illegal manner, and I 
an, therefore, unable to interfere with the 
order in question, It hes, however, been 
urged that Rs. 70 is an unrersonably large 


‘sum for the expenses required for the at-: 


tendance of three witnesses only. It 
should be observed that two out of the 
three witnesses summoned are professional 
gentlemen living in Ambala while the third 
‘witness will have to come allthe way from 
Lahore to Karnal. Having regard to the 
fact that the sum ordered to be deposited 
-includes also the Railway fare of the 
witnesses summoned, I do not think that 
Rs. 70 is an unreasonably large amount, 
The next case to be considered is that 
of Ganpat Rai, Hesummoned 48 witnesses 
aud applied for the production of 21 records. 
The District Magistrate ordered that in 
addition to the Railway fate of all persons 
who wil have to come from places other 
than Karnal itself the petitioner should 
deposit a sum of Rs.5.per each witness 
to cover the expenses of his attendance 
in Court before the witnesses could be al- 
lowed to be summoned. Itis urged on be- 
' half of the petitioner: that a sum of Rs. 5 
for each witness is a little bit too much, 
but, having regard to the fact that some of 
the witnesses summoned are Pleaders and 
some are other respectable gentlemen 
from the town itself, Ido not think that the 
sum tequired to be deposited is excessive. 
It is further urged that it will be im- 
possible for the District Magistrate to ex- 
amine all the 48 witnesses in oae day, and 
that the petitioner will be put to a great 
deal of unnecessary expense if he is made 
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to summon all the witnesses for one date, 
and the witnesses have togo back without 
their statements being recorded on that 
date. I think there is force in this con- 
tention, and I would, therefore, direct 
that the District Magistrate should summon 
only so many witnesses for one hearing 
as he thinks he will be able to examine on 
that hearing. 

Khushi Ram summoned ten witnesses 
and wanted three records to be produced. 
The District Magistrate allowed only 
one witness to be summoned, and rejected 
the application in respect of the remaining 
nine witnesses. Counsel for the petitioner 
has stated before me that he does not want 
to examine the first four witnesses, name- ' 
1 /, 

(x) the Commissioner of the Ambala 

Division. 4 

(2) the Tahsildar of Thanesar; 

(3) the Sub-Judge of Hissa; and 

(4) the Excise Inspector of Ambala, 
and has withdrawn his application so far 
as these witnesses are concerned. The 
order of the District Magistrate, therefore, 
will be maintained with regerd to these 
four witnesses. ButI do not see any valid 
reason why the District Magistrate should 
have refused to summon the other five 
witnesses. The language of section 257, - 
Criminal Procedure Code, is imperative 
and the Magistrate has no discretion to 
refuse to issue process to compel the at- 
tendance of any witness merely because . 
he thinks that no useful purpose will be 
served by summoning him as a witness 
to attend the Court. The only 
grounds upon which an application can 
be refused are those enumerated in clause 
(1) of section 257 of the Criminal Procedure 
Code, and the Magistrate is not entitled. 
to refuse the application on any other 
grounds. ‘The District Magistrate has not 
tefused the application in this case with 
regardtothe five witnesses because he thinks 
that the application is frivolous or vexa- 
tious but on the ground that their evidence 
will not be of any material use to the appli- 
cant. ‘The applicant is the best judge in 
this matter. and it is not for the District 
Magistrate to say which witnesses’ shall, 
and which shall not, be of any use to that 
accused. I, therefore, allow the 1evision 
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‘insofar as to hold that all the witnesses 


. except those who have been given up by 
the petitioner in this’ Court shall be sum- 
moned by the District Magistrate if he so 

. desires, With. regard to the records it 


has heen stated before me that their pro- 
duction is necessary, inasmuch as the peti- 
' tioner wants to prove his presencein vatious ' 


. Courts on the dates when Be is alleged 
to have madecertain objectionable speeches, 
and that the fact of his presence in those 
Courts is recordedintherecords. It should 


be remembered that copies would. be inèd- 


. missiblein evidence when the original docu- 
ments are.in existence ‘and it will be 
. impossible for the witnesses to make state- 


ments as regards facts recorded in those 


documents unless they are before the Court. 


“In these circumstances, I am of opinion 
that the records should have been al- 
lowed to beproduced without the petitioners 
having been madeto undergo the necessary 


expense of obtaining certified copies. 


I allow the revision ` and modify the 
orders of the learned Distiict Magistrate 


“to the extent above specified. 
- BE, | ` Petition ailowed. 
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JUDSMENT.—This reference has -arisen 
out of a case instituted under the provisions 
of section 488 of the Code of Criminal Pro- 
cedure by a widow for orders as regards 
the maintenance of an' illegitimate child 
of hers by one Srimonta Ghosh. The De 
puty Magistrate directed that Srimanta 
Ghosh should pay a sum of Rs. 5 per 
month for the maintenance of the illegi- 
timate child. Against this order an ap- 
plication for revision was made before the 
learned Sessions Judge of Pabna and Bogra. 
The learned Sessions Judge found on ex- 
amination of the record that the trial 
had been vitiated by the refusal on the 
part of the Trying Magistrate to examine 
a witness who was said to be deaf, but who 
could speak and write, aud further that 
the evideace in the case had not been re- 
corded in the manner prescribed by the 
Code. 

As regards this last point, it appears 
to us that the record of the evidence as it 


‘stands cannot be described as v memo- 


randum ot the evidence which the Magis- 


_ trate under the provisions of the Code of 


Criminal Procedure was under an obligation 
to make. We think that the' record of 
the evidence should have been fuller. 

As regards the first point, it appears tu 
us that the Trying Magistrate was clearly 
wrongin not examining one Nagendra Sircar, 
who is deaf but who cau speak and write. 


“We can see no reason why the examination 


z CALCUTTIA HIGH COURT. 
<- CRIMINAL REFERENCE No. 75 oF 1923. 
May II, 1923. 
Prosent;—Mr. Justice Ghose and 
Mr. Justice Cuming. . 
GANODA DASSYA—AccusED—, | 
PETITIONER 
li Bersus 
SRUIMANJIA GHOSH. —DEPFENDANT— 
RESPONDENT. 

Criminal trial—Witness deaf but able to. speak 
and write— Refusal to examine witness, effect ' of. 

A Magistrate has no jurisdiction to refuse to 
-examine a witness who is deaf but who is able 
to speak and write, and such refusal, if prejudicial, 
vitiates the trial. 

Reference by the Sessions Judge, Pabna 
and Bogra. 

“Babu Nishitha Nath 
Accused. 


Ghatak, for the 


ot this witness should not have been pro- 
ceeded with and we think that the refusol 
on the purt' of the Trying Magistrate 
to examine this witness has material- 
ly prejudiced the petitioner," Srimanta 
Ghosh. ‘We think, therefore, that the 
matter should go back for a rte- 
hearing of the original petition pre- 
sented under section 488, Criminal Pro- 
cedure Code. "The Magistrate after taking 
all'the evidence that may be adduced by 
the patties, will pass otders according to 


“Jaw. 


The result is that we accept the reference 
made by the learned Sessions Judge and 
set aside the order of the Trying Magistrate 
and divect a re-heating in the light of tie 
remarks made above. 


Z. K, & N. H. Reference acoept od, 
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PALA RAM Y. NOTIFIED AREA COMMITTEE, KOT ADDU, DISTRICT MUZATFARGARBH, 


LAHORE HIGH COURT.. 
Civi, REFERENCE No, 9 or 1922. 
: March 2, 1923. 
Present:-—Mr. Justice LeRossignol and 
Mr. Justice Broadway. 
PALA RAM—DEFENDANT— PETITIONER 
3 Versus : . i 
Tar NOTIFIED AREA COMMITTEE, . 
KOT ADDU, DISTRICT MUZAFFAR- - 
GARIH—PLAINTIFF—RESPONDENT, 

Punjab Municipal Act (III of 1911), s.242 
(1) (a), Notification under—Profession Tax—Naib 
Tahsildar, whether follows profession. 

A public servant, such asa Tahsildar ora Naib 
` Tahsildar, is appointed to, and holds, an office, 
and does not carry on a profession or calling such 
as would bring him within the purview of the 
Notification of the Punjab Government under 
section 242 (1) (a) of the Punjab Municipal Act 
imposing a Profession Tax. 

Cominiltee of Notified, Area, Una v. Chatar 
Behari Narain, 44 Ind. Cas, 910; 74 P.L. R. 1918; 
74 P. W, R. 1918, referred to, ` : 


Case referred under'section 84 (2) of the 
- Municipal Act by the Deputy Commissioner, 
Muzaffargarh, with his No. mil of 1922, 
for orders of the High Court. 


ORDER.—Acting under section 242 of 
the Punjab Municipal Act, the Punjab 
Government imposed a Professional Tax in 
the Kot Addu Notified Area by Notification 
. No. 320, dated 12th May 1915, which is to 
the following effect. :— ih 


- “Under the provisions of section 242 
1 
n of 1911), the Lieutenant-Governor 
is pleased to impose the following Profession 
Tax within the Notified Area of Kot Addu 

“in the Muzffargath District with effect 
from rst July 1915.” ; 

. “Description of Tax. 
. (dass of persons 
persons exercising any profession or 

- carrying on any trade or calling within 

the Notified Area of Kot Addu... ." . 
The tax was to be asseàsed by the Com- 

mittee of the Notified Area and the assess- 

ment was subject to confirmation by the 

Deputy Commissioner of the Muzaffargarh 


District. The Comimittee considered that 


Lala Pala Ram, Settlement 'Tehsildar of 
Kot Addu, was liable to pay the tax and 
. assessed him accordingly. He. protested 


and the Deputy Commissioner of Muzaffar-. 
garh referred the question to the High Court’ 


under section 84 (2) of tlie Municipal Act 
p m 


(a) of the Punjab Municipal Act. 


to be tased— AJI. 


for a decision as to whether the expression 
* persons exercising any profession or carry- 
ing on any trade" covered or included 
a Naib Tahsildar. The matter came up 
before Harrison, J., who has referred the 
question to a Division Bench. ° É 

In an unreported case printed as Committee 
of Notified Area, Una v. Chatar Behari 
Narain (I) Scott-Smith,]., held thet a Munsif 
could not be said to follow a -profession, 
and this appears to be the only occasion 
when this point has come up before this 
Court. Itseems to be clear that a Tahsildar 
or Naib-Tahsildar does not carry on any 

'trade," nor can he be said to practice 
any “calling” in the Notified Area, A pro- 
fession is defined in Webster’s Dictionary 
as “the occupation if not mechanical, agri- 
cultural, or the like, to which one devotes 
himself; the business which: one professes 
to understand and to follow for subsistence; 
calling vocation and employment.” 

A Tahsikar or a Naib-Tahsilday can 
scarcely be considered to carry on a 
profession in the above sense. It would te 
More appropriate to describe him as holding 
an office which term, according to Stroud’s 
Judicial Dictionary, is “a right to exercise 
a public or private employment, and to 
take the fees and emoluments . thereunto 
belonging ” and ''lias been sometimes con- 
fined to a public employment regulated 
by law”; while in Wharton's Law Lexicon 
the term “office” is said to be “an employ- 
ment, either judicial or municipal ‘civil’ 
military, or ecclesiastical." A public ser- 
vant such as a Tahsildar or Naib-T ahsildar 
is appointed to, and holds, an office and 
does not, in our opinion, ceriy on a profes- 
sion or calling, such 2s would bring him 
within the purview of the Notification in 
question. E 

Our answer to the reference is, therefore, 
in the negative. —' : E 

ZK, &.N. BH Answered in the negative. 

(1) 44 Ind; Cas, 910; 74 P. LR. 1918; 74 P. 

W.R. 1918, . "n 
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, SANT KAUR 7, SHER SINGH, 
LAHORE HIGH COURT. 
FIRST CIVIL Appear, NO. 1639 OF 1919. . 
an February 13, 1923. 
Present: :—Mr. Justice Scott-Smith and 
: Mr. Justice Ffo1de. 
M pi id SANT KAUR AND OTHERS—- 
EFENDANTS—APPELLANTS 
VERSUS 
SHER SINGH AND OTUERS—PLAINTIFFS 
—RESPONDENTS, 
Custom—Succession— Collaterals living in an- 
. other village-—Sisters v. Collatevals—Self-acquired 
property— Jats of Amritsar District—Riwaj-i-am, 
entry in, value of. : 
Prima facie, the agnates of a deceased person 


o. are-entitled to a share in his estate even though 


they live in another village and.own no land in the 
village in which land belonging to the deceased 
is situate. .[p.787, col, r.] 
. Daya Ram x, Sohel Singh, 110 P. R. 1906}. 32 
P. L. R. 1907; 59 P. W.R. 1907; (F. B.) and 
Nanda v. Hira, 41 Ind. Cas. 230; 47 P. R.1917; 
117 P, W. R. 1917, followed. ii 
' Among QURE following Customary Law the 
position of a sister of a male proprietor without 
issue cannot be assimilated for purposes of inherit- 
ance to that of a daughter, and she must in such 
matters be regarded as a sister of that proprietor 
and not as a daughter of hiş father. [p. 788, col. 1.] 
Hamira v. Ram Singh, 134 P. R. 1907; 85 P. 
W.R. 1907 (F. B.), followed, . x 
-' Among Jats of the Amritsar District the burden 
is on the sister to prove that she has.a right to 
succeed to the. self-acquired -property of her 
brother in preference to his collaterals in the 
third degree. [p. 788, coi. 1] 
(Case-Law discussed.) 


An entryintheriwaj-i-am which.isnot opposed 
to.general custom is a strong piece of evidence 
SIR of the custom mentioned.init; [p. 789, 
coli, > 

- Beg v. Allah Ditta, 38 Ind, Cas. 354; 45 P.R, 
1917; 12 P. W, R. 1917; 21 M. L. T. 310; 32 M. I. 
J.615;19 Bom. L. R. 388; 15 A: L. J. 525; 21 C., 
W. N. 842; 44 C. 74926 C. L. J. 175; 44 I.A., 89 
(P. €), followed. 


First appeal from a decree ofthe Sub- 


ordinate Judge, Lyallpur, 
Jaly 1919. ? 
Mr. N. C. Pandit, for the Appellants. 
“Dr. G. C. Narang; Mr. Jiwan Lal Kapur 
and Lala Devi Ditta Mal, for the Respond- 
ents. : : 
JUDGMENT.—The  redigree-table of 
the parties to the suit out of which 
the present eppesl arises will be found 
at page 74 of the printed paper-book. 


deted the 16th 


The ancestral home of the parties is in’ 


the Amritsar District, but the property in 
dispute amounting to some 70 squares in 
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area, was acquired by Sewat Singh iu the 
Lyallpur District. He died-on the xoth 
October i918 and was succeeded by his 
son, Uttem Singh, who died 15 days later 
on the 25th October 1918. After the death 
ot Uttam Singh mutation of the property 
in dispute wes effected, with the consent 
of Musammat: Sant Kaur and : Musammat 
Dhan Kaur, in their names as well as in 
the name of Musammat Harbans Kaur, 
the daughter of Uttam Singh, and in the 
names of deferdents Nos. 3 to 6, the sisters 
of Uttam Singh end the daughters of Sewa 
Singh, in equalshares. ‘The plaintiffs, who 
are brothers and nephews of Sewa Singh, 
brought the present suit for a declere- 
tion that the elienetion by wey of mutation 
in fevour of defendants, with the excep- 
tion o£. Musammat Sant Kaur, should not 
affect their rights efter the death or re-mar- 
riege of Musammat Sant Kaur. ‘The lower 
Court having regard to the answer to ques- 


: tion No. 7o in’ Mr. Craik’s Customary Law 


of ‘the  Amiitser District, Art. 24 of 
Rattigen’s Digest of Customary Law, 
end Hamira v. Ram Singh (1), was of opinion 
thet the cnus lay upon the defendants, 
and holding that they had not discharged it, 
gave the plaintiffs a decree that the aliena- 
tion of 4/oths of the land in dispute in 
faveur of the defendants Nos. 3 to 6 should 
not aflect the plaintiffs' rights of reversion 
on the death or re-marriage of Musammat 
Sant Kaur. : 
The defendants have appealed to this 
Court, and es there is practically no evidence 
on the record , the argument has mainly 
been 2s to which party the onus probandt 
lay on. Mr. N. C. Pandit, on behalf of the - 
appellants, laid some stress on the fact that 
the plaintiffs lived in the Amritsar District, 
whereas the land which was acquired by 
Sewa Singh, was in the Lyallpur District 
where the pldintiffs themselves owned no 
land. In our opinion this fact in ro way 
affects the pleintiffs’ right of succession 
as agnates of Sewa Singh. It was held 
in Daya Ram v, Sohel Singh (2) that “it has 
not been laid down by, Lokha v. Hari (3) 
and other rulings on the point that mere 


(i) 134P.R. 1907; 85 P. W. R. 1907 (E.B). 
.(2) 110- P, R. 1906; 31 P. L. R. 1907; 59-P, 


, W. R. 1907 (F. B.). 


(3) 04 P. Ry 1893. a Us 
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community of descent does not give agnatés 


of a deceased land owner a right-of succes-. 


sion to’ acquired land left by him in a vil- 
‘lage in which they do rot own any land,” 
This wasfollowed in Nanda v. Hira (4)where- 
in it was held that "prima faci -agaates 


ofa deceased’ person ate entitled to a share. 


in his estate even though they: live in another 
village ‘and own no land in the village in 
A which the land in dispute is situate.” We, 
therefore, hold that the mere fact that the 
plaintiffs live in the Amritsar District 
` while the land in dispute is inthe I,yallpur 
District does not affect their rights: of Suc- 
cession.. 
The next point urged by Mr. Pandit \ was 
in regard to the answer to question No. 70 
in Mr.  Creik's Customaty Law of the 
-Amritsar District. H: points, out that no 
instances are given in the answer and that 
the author o3 page VI of the preface states 
thet ‘in the case of" questions in regard 
to which no particular case in point was 
` cited: by the people and no judicial 
decisions or mutations could be traced, 
the answers represent nothing more than 
the personal opinion of the peisons con- 
sulted and cannot: carry the same weight 
as answers supported by cases.” It is, 
therefore, urged that as there are no instances 
cited in support of atiswer to question No. 70 
- the answeris valueless. In our opinion 
it caunot be seid that no “value attaches 
‘to this answer, but we agree that the same 


value does not attach to it as would have 


attached had there been instances cited in 
support. of it. 
to be opposed to the general principle as 
laid down in Article 24 of Rattigan’s Digest 
of Customary Law, and, therefore, thé deci- 
sion of their Lordships of the Privy Council 
reported. as Beg v. Allah 
“is in point whercin it was held that an 
entry in'the viwaj-i-am is a stion$- piece 


- of evidence in support of the custom men-: 


tioned therein, 
Counsel nest referred to A cile 24 of 


Rattigan’s Digest and argued that that .. 


A 4t Ind. Cas. 230; 47 P. R. €— 317 ÉD 


W. R. 1917. 

(5) 38 Ind. Cas. 3543 45 P. R. i917 r2 P. wW, 
R. 1917; 21 ML. T. 310; 32 M. LêJ. 615119 Bom, 
LOR. 388; 15 Ash, Jo 5253 21 C. E Bod uy 
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property between collaterals of the 


It certainly does not appear ' 


Ditta (5). 


E 


- Article really applied to cases where the prop- 


erty was ancestral. Some of the authori- 


.ties, however, referred to under that Article 
deal ` 


With cases of acqulred- property. 


We „have. referred to “these « cases. 
The “first one is Sohnz Singh v. 
, Kahan Singh (6) where it was found 


in a suit the parties to which were Dhatiwal 
Jats of the Faziika Tahsil of the Peroze- 
pore District, that no custom was estab- 
lished, by which-a sister-and her son were en- 


, titled to inherit acquired landed property: 
,in preference to collaterals descended from 


the grandfather of.the deceased owner. 
In that case the riwaj-i-am was against the 
sisters and it was held that they had net 
proved their claim. Then there is the case 
of Harnamon v. Santa Singh. (7), 
There the conflicting claims to non-ances- 
teral property of.a sister and of a colla-: 
teral in the roth degree wore considered, 
and the Judges were “of opinion that Ha- 
mira v. Ram Singh (1) reinforced by Gur- 


ditta v. Jai Singh (8) showed that the onus 
Jay on the sister. 


The next case to which we were referred 
was that of Hussain Bibi v. 
Nigahia (9) im which it was held that-in 
questions of .succession to self-acquired - 
8th 
degree and sisters, the onus of proving that 


. they-have a preferential right is, in the first . 


instance, on the latter, When that case 
first came up for heating’ the Judge in Cham- 
bers discussed Article 24 of Rattigan’s Digest 


‘and also the case of Bholt v. Kahna (ro) 


and said that the question of onus was a 
somewhat difficult one. In Bholi v. Kahna 
(1o) the parties were Muhammadans and the 
contest was between sisters and collaterals 


“in the th degree and Clark, C. J., was 


of opinion that under the circumstances. 
the onus was upon the collaterals who lived 
in another village. 

In the caseof Hussain Bibi v. Nigahia (9) 


i also the pates were Mihammadans and the 


£6) 113 P. R. 1892 

P. 13 Ind, Cas. ij *98 P. W. R. 1912} 122 
P. L. R. 1912. 

- (8) 72 P. R. 1907; 31 P. I. R. 1908; 150 P, 


W. R. 1907. 


'(9) 55 Ind. Cas, 828; 1 ae I; 70 -P. L: R, 1920; - 
34 P.W. R. 1920; 1. L. J. 8 is 
(1o) x Ind. Cas. 695; 35 ^b. R. * 1909; 45. P Ii 
n 1209 9 W. R. 1909. 


~er 
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collaterals were related in the 8th degree, 


“and, therefore, the case of Bholi v. Kahna 


- sent case. lu Bhoi- `v. Kahna 


. (Io) supported the contention that the onus 


wes upon the collaterals. In the present 


^. case, however, the personal law of the par- 


.ties if the Hindu Law and under it the sis- 
. ters ere not heirs, or in: any cese they 
come in after collaterals related so nearly 
to the deceaséd-as the plaintifis in the re 
10 


and in Hussain Bibi v. Nigahia ~(9) 


` the . parties’ were. Mutiammadans, and 


under their personal law sisters are pre- 


` ferred to collaterals and, therefore, those 


' cases do not help the defendants in the pre- 
` sent case. Moreover, in Harnamon v. Santa 


.- Singh (7), which followed Hamira .v. Ram 


-Singh (X), it was pointed. out that the 
'onusin such a cese lies generally on the 


7 sisters. 


' Beering these authorities in mind and 
*a'so taking. into consideration the 
` answer to question No. 7o in Craik’s Custo- 
_ mary Law of the Amritsar District which cer- 

tainly is evidencein favour of the plaintiffs, we 
-ate constrained to hold that the onuslay 
"on the defendants’ sisters, tc prove that 


‘they have a better. claim to succeed to, 
. the property in dispute than the plaintiffs. 


^. It was held in Hamira v. Ram Singh (x) 
"that among the parties following Customary 
.Law the posit'on cf a sister of a male pro- 


-prietor without issue cannot be assimilated 


‘for piuposes’ cf-inheritance to that of a 


. daughter, and she must, therefore, in such 


is WPage 


wattérs be regarded as a sister of that pro- 
‘piictor and not as a daughter of his father, 
"Phat case-was one where the property was 
mot ancestral and. it is, therefore, 
entirely on all fours with - the present 
‘case. At page 646* of that volume the 
Judges said: ''We are unable to see that 
any case is made out for dépaiting from 
the ordinary order of succession of sisters." 
in other words they were of opinion that the 
onus was upon sisters. Mr. N. C. Pandit 


- wished tó' àrgüe that the decision of the 
. Full Bench was unsound but we declined, 


“to allow himtodoso. © ^ ^ 


“+ Defendarits-appellants lave ‘produced no: 


evidence: with: the exception of a'copy of a 
judgment of Mr. Rose, ` Additional- Judge 
of. Amritsar, * dated "the 6th March 1917, 
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which is obviously quite insufficient to shift 


the onus, 


It was finally pointed out by Counsel fot 
the appellants that after the death or re- 


marriage of Musammat Sant Kaw, Musam- 


mat Dhen Kaur, as the mother of the 
last male owner, Uttam Singh, would succeed 
to a life-estote. There is no doubt that un- 


„der. Customary Law the mother is entitled te 


a life-interest end the only point urged. 
against this by Counsel for the Te- 
Spondents is that Musammat Dhan Kaur 


- having cunsented to the mutation in favour 


of defendants Nos. 3 to 6 bas lost any rights 
which she might otherwise have had. We 
are unable to agree with this, no doubt she 
was willing to ellow mutetion to be mad: 
in favour of her deughters, but if this inu- 
tation is held nct to confer any rights upon 
them sh. mey assert hor own tights to a life- 
interest after the death or re-metrriage of 
her daughter-in-lew,’"Musammat Sant Kaul. 
We, therefore, think that there should be 
‘an emendment of the decree by adding the - 
name of Musammat Dhan Kaur after that 
‘of Musammat Sent Kaur. : 

We dismiss the appeal but we direct that 
the decree be amended to this extent that 
the alienation of 4/7ths of the land in suit 
in favour of defendants Nos. 3 to 6 shall 
have no effect, on pleintifis' right of reversicn 
after the death or 1e-marriage of Musammat 
Sant Kaur and Musammat-Dhan Kaur. As 
the case is a very hard one for the defend- 
ants we direct that the parties shuuld beat 
their own costs in this Court. i 
CZSK ^. Appeal dismissed. 


— — — 


PESHAWAR JUDICIAL COMMISSIONER’S 
FURTHER CIVI, ÁPPRÁT, No. 42 OF 1922. 
- April 26, 1923. : - 


VAISHNO DITTA --AND- OTHERS 
/  ° PLAINTIFES-—RESPONDENTS. s 
« Court-fees-—Partilion- suit— Appeal —Deficlency 
in — Court-fees—Extension : of | ime~-Linitation 


< 
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- Act (I X of 1908), s. 5— Ciil Procedure Code ( Act 

V of 1908), s. 149.- . A ee 

A plaint or a memorandum of appeal in a suit 
for partition. must bear ad valorem Court-fees on 
‘the value of the share claimed by the plaintiff, 
whether the latter is out of possession or isin joint 
‘possession of the property in dispute. - [D. 790, 
"col, 1. DN i 
: Tan Chand Mukerji v. Afzal Beg, 13 Ind. Cas, 

185; 34 A. 184; 8A, EL. J. 1329, Harchavan Das v. 
LSukhraj Das, 62 Ind. Cas. 979, dissented from. |: 

As a general principle, it is always advisable in 
the interests of justice that an appeal should be 
heard on its merits in preference to being rejected 
on any technical points of law. [p. 790, col. 27] 

. Where there could have been no misapprehension 
as to the amount of Court-fees payable on a memo- 
randum of appeal, and the memorandum is 
nevertheless deficiently stamped, the appellant 
cannot get any indulgence’ by way of extension 
of time under section 5 of the Limitation Act or 
section 149 of tlie Civil Procedure Code. [p. 79t, 
col, z.] 

Further appeal from an -order-of, the 


‘Divisional Judge; Peshawar, dated the 19th - 


‘December x921,- affirming that of | the 
District Judge, Peshawer, - dated. the 29th 
July 1921. E v.» 

: Mehta, Mangal Sain, for the Appellant, 
. Mr. Diwan Chand, R. $., 
spondents. ; 


JUDGMENT.—I have to decide or this 

‘appeal the following preliminary points: 
. (i) whether the Divisional Judge was 
right in holding that the eppeal to his 
Court required & Court-fee stamp of Rs. 175 
iid whether he was justified in directi..g 
the defendant-eppellant to make good the 
deficiency of Rs. 165; . NES 

(2) whether the present appeal: to this 
Court can be filed by the defendant-appel- 
lant on a Court-fee of Rs. ro, and, 

(3) whether if the findings on the above 
tw. points go against the appellant, 
the present appeel to this Court must be 
rejected: as barred by time., 

. The present suit is one for pertition of 
three properties which ere admittedly, owned. 
jointly by the parties to the suit. The suit 
was resisted by defendants No. 1 (the pre~: 
sent appellant) on the ground thet the 


parties held joint mortgagee rights in an-. 


other house, and that partition could only 


proceed if that house .also were included. 


in the property. to be _ partitioned. ‘The 


two Courts below have concutred in fud- 


ing that the ‘said -house was not the joint 


property of the parties and in decreeing, 
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:the plaintiffs’ claim to partition of the 
. property in suit, -The suit was filed upon. 
-en ad valorem Couit-fee calculated upon the 


value of plaintiifs’ 1-3rd share in the sub- 
ject-metter of the suit. The defendart, 
however, lodged his appeal in the Court of 
the Divisicnal Judge on a Court-fee of Rs. 10. 
He. based his alleged right to do this upon 
the views taken by various High Courts 
in India that,in a suit for partition where 
the plaintif was already in joint possession 
ofthe property sought to be partitioned, 
the suit was governed by Art. 17, clause 
(6) of Schedule II of the Court-Fees Act. 
The learned Divisional Judge considered 
this question. and held that, under the 
authority of the ruling of this Court 
published es Judicial Record “No. 80, 
Court-fec must be paid on the value 
of the share claimed, He held, therefore; , 
that the Court-fee on the. appeal by 
the defendant must be calculated in. the 
same manner, but under section. of the 
Limitation Act and section 149 of the Civil 
Procedure Code allowed the limitation to 
b. extended and the Court-fee to be made 
good. He then proceeded to dispose cf the 
appeal on its merits. Now,.:it is fully 
admitted by the learned Counsel for the 
appellant that the Divisional Judge had no 
alternative but to follow the interpreta- 


“tion of the law-epplicable to this Province, 


enunciated in the Judicial Record.No. 8o. 
He contends, however, thet, although the 
Divisional Court wes bound to follow 
that authority, the present Court is not so 
bound, and thet he is entitled to. re-open 
the question and obtain a fresh adjudication 
upon this point of l: w. It cannot be aenied 
that I have, in actual fact, authority to 
overrule the  firding of my predecessor 
in this Court if sufficient cause for me to 
do so is shown. ‘The learned Counsel, how- 
ever, has entirely failed to convince me that 
there is any valid ground for me to disagree 
with ‘the finding of this Court passed in the 
year I915 and which has been acceptea 
as settled law for this Province for the last 
eight years. I do rot consider it necessary 
to discuss the various authorities for and 
against the view which wes taken by Mr. 
Barton in rots.. There was, even then, 
no conflict of atthority in the case of 
suits in which the plaintiff was actuuliy ` 
out of ‘possession’ of the, property. Thee 
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has always been a consensus of opinion that 
jn such cases an ad valorem Court-fee is 
paid upon a plaint for partition, ‘The 
conflict of authority existsin cases where 
the plaintiff is already in joint enjoyment 


-of the property sought to be partitioned. 


In support of the contention that a suit 
of the latter kind is governed by Art. 17 
clause (6) of Sch. II “of the Court-Fecs 


` Act, Tara Chand Mukerji v. Afzal Beg (1) 


and Harcharan . Das v.. Suhkraj Das (2), 
among other authorities, have beer quoted. 
In the ruling of this Court published es 80 
Judicial Record, however, very full and 
complete reasons have been given for dis- 
agreeing with those authorities and the case- 
law upon the subject has been reviewed 
at length. Iam in entire agreement with 
the finding of my predecessor upon this 
point, and it need hardly be remarked that 


"I should in any case be slow-to overrule a 


finding which has stood the test of eight 
years” experience in this Province. I find, 
therefore, on the first point for determination 
on this appeal, that the order of the Divisional 
Judge directing the deficiency in the Court- 
fee to be made good must stand. 

It follows from the above andit is adi itted 


. that it isa necessary corollery to that finding 


that the Court-fee on the present ‘appeal 


must follow the Court-fee payable upon the , 


original suit, and: thet the appeal is, 
therefore, insufficiently stamped. 

Upon the third point as to whether 
the' present appeal must be rejected as baired 


.,by time; it is contended by the learred 


‘Counsel for the 1.spondents that this is not 

a case where time can be justifiably exterded 
by the Court under the provisions of section 
5 of the Limitation Act, or that caveto make 
good the deficiency can justifiably be granted 
at this stage of the proceedings uncer 
section 149, Civil Procedure Code. The date 
of the decision of the appeal by the Divi- 
sional Court is the 19th of December rgar. 
The appeal to my Court was instituted on 
the. 16th of March 1922. 
taken tp ata pieliminery hearing on the 
a6th of October 1922. It is admitted by 
the learned Counsel for the appellant that 
unless time is extended by this Court under 


(1) 13 Ind. Cas, 185134 A, IRIS L, J. 1329. 
e 65' Ind, Cas, 979. - 
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the provisions of section 5 of the Limitation 
Act, the appeal is necessatily time-barred. 
Now, asa general principle it. is always 
advisable in the interests of justice that 
an appeal should be heard upon its merits 
in preference to being rejected upon any 
technical point of law. I amconstrained to 


think, however, that there are considerations 


in the present case which outweigh the 
advisability of accepting this principle. The 
appellant could have been under no mis- 
apprehension that, on the case-law as settled 
for this Province by Mr. Barton’s ruling of 


- 1915, an ad valorem Court-fee was payable 


upon this appeal. Not only wes that ruling 
binding at the time upon all C.urts in this 
Province, other than that of the Judicial 
Commissioner, but the point was considered 
and adjudicated upon in definite and 
unmistakeable terms in the Divisional Court. 
It has, further, been admitted that the 
Divisional Court had no alternetive but 
to come to the decision which it came to, 
It, therefore, I were to extend the period 
for making good the deficiency in the 
Court-fee, I should be recognizing a prece- 
dent under which any appellant in a 
case of this nature, could institute an appeal 
to this Court upon an insuffici.nt Court- . 
fee on the ground that he had always 
a chance of inducing this Court to overrule 
the interpretation of the lew. hitherto 
accepted for this Province. Cases might 
arise in which the deficiency was overlooked 
by the presiding officer or by the responsible 
Officials of the Court and was not brought 
to their notice by the other side. To hold 
that an appellant was within his rights in 
risking the occurrence of such a contingency 
or in relying upon the faintand unrealizable 
hope that the Court might lay down a new 
rule of law in this respect would bs nothing 
more or less than to encourage a continual 
attempt to deprive the Government of legi- 
timate revenue. Some finelity in the inter- 
pretation of the law by the highest Court 
of this Province must be reccgnised by all 
concerncd, I have not indeed -been shown 
a single case where the interpretation of 
the law, now in question, has been suc- 
cessfully challenged by this Court; or any 
other Court in the Province, or even where 
it has been challenged at all. It appears 
to me, therefore, impossible in this case 


- to condone the action of. the appellant 
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in deliberately attempting to appeal upón ` 


a deficient Court-fee. It appears to me 
to be one where the appellant has deprived 
himself of any leniency which could other- 
Wise be extended to him by this Cout. I 
consider that in this case the law must 
take its course as it now stands and I must 
decline to extend, under section 5 of the 
Limitation Act, the time allowed for the 
institution of this appeal, or to allow the 
deficiency in the Court-fee to be nde good 
at the present stage under section 149, 
Civil Procedure Code. | ` 

, On the above findings the present appeal 
is barred by timo. It : is, - therefore, 
dismissed with costs. i 


Z, K, Appeal dismissed, 


. LAHORE HIGH COURT. 
SECOND CIVIL APPRAL No. 227 oF 192%. 
February 3, 1923. 
Present.—Sir Shadi Lal, Ki., 

Chief Tustice, and. Mr. Justice Fforde, 
ZIA-UD-DIN—DRFENDANT— APPELLANT 
Uer Sus ; E 
FAKHR-UD.DIN AHMAD KHAN AND 

'OTHERS—DPLAINTIFFS-—BREBSPONDENTS, 


Landlord -and -tenant—Denial of' landlord's 


title, what amounts | to——Ejeciment— Forfeiture— 
Agricultural tenancy, i 

In order to succeed in a claim for possession 
of the lands comprised in a tenancy based. on for- 
feiture resulting froma denial of the landlord’s 
title by the tenant, the landlord must satisfy the 
Court, first, that there has in fact been a denial 


of the nature contemplated by law, that is to say,. 


a distinct unequivocal renunciation of the tenancy; 
secondly, that the denial is in respect of the land 
sought to be recovered; and thirdly, that the 
principle of forfeitureis applicable toan interest 
inland of the nature held by the defendant. [p. 
792, col r] > i í 

In considering whether what has taken place 
amounts in law to a denial of the landlord’s title, 
the Court must have regard not only to the lan- 
guage used and the circumstances under which 


it came to be used, but must also consider what . 


the tenant intended by using the particular words. 
under the 
792, col. 2.] 
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particular set of circumstances,’ -[p, 


yor 


Wiere a portion of the lands comprised in a 


. tenancy was acquired by Government and in 


the Acquisition poceeding the tenant put forward 
the claim that he was the owner of theland acquired 
with a view to obtain the largest possible share 
of the compensation awarded: A 

Held, that thia did not amount to a denial of 
the landlord’s title, especially with regard to the 
remainder of the lands, so as to entitle the land? 
lord to resume the possession on the ground of 
forfeiture. [p. 792, col. 2.] 

Quaere.—Whether the principle of forfeiture: 


' by denial of the landiord's title applies to an- 


agricultural lease. 


Second appeal from a decree of ‘the 
District Judge, Jullundur, dated the 24th 
October 1919, affirming that of the Sub- 
ordinate Judge, Second Class, Jullundur, 
dated the 7th April 1919. A 

Mr. B: D. Kureshi, for the Appellant. 


Sheikh Niaz Muhammad, for the 
Respondents. 

JUDGMENT.—The plaintiffs are the 
proprietors ^ of’ certain lands in the 


village “of Dhogri, and the defendant 
is what is known as a sounfjidar, that 
is, & petty grantee of land who holds 
for life or for a term of years subject to the 
performance of certain services to be 
rendered to the grantors. 

The service to be performed in the present 
case was that the defendant should tend a 
‘certain graveyard, and his tenure could 

only be put an end toonone or mote 
cf the following grounds: — 

(2) Death. 

(2) Departure frum the piace. 

13) Lamorality. 

44) Fatre to tend the graveyard. 

‘Che present suit has been brought te 
terminate the defendant's possession mainly 
on the ground that he has denied his land- 
lord’s titie. Other grounds have been alleg- 
el but the issues framed upon them bave 
been found in defendant's favour and may 
therefore, be dismissed from further 


- consideration. 


The only question for our determination 
is whether or not the plaintiffs are entitled 
to resuine possession of the land granted 
by rëason of a deriial of title. ` 

`The- denial alleged is contained in the 
groundsofappeal drafted by Counselemploy- 
ed by the defendant in an appeal in aljand 
Acquisition case, dated the dth October 
1915. . These grounds allege that the de- 
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fendant. is the owner of the land acquired 

in ‘the case. “The claim of ownership which 

'is-mode for tlie purpose of getting the lar- 

gest" possible compensation for, the land 
acquired, is confined throughout to the 
particular land’ then ‘acquired, The ex- 
pressions made use of “by the drafts- 
man are "the land now- -acequited" “the 
land acquired in this case,” and “the 
land in suit.” These are “the expressions 
relied upon by the plaintifs as establishing 

a denial by the tenant of the landlord's title 

ol such a character as to effect a forfeiture 
within the well-known rule of the Common 

.Law of England which is also expressly 

` enacted in section IXi (g) of the Indian 

Transfer of Property Act. 

In order to succeed in their claim for pos- 
session based on forfei ture,. , pleintifis have 
to satisfy us; 

firstly, thatthere hasin fact "been a denial 
of the nature contemplated by law; 

- Secondly, that the deniàl.is in respect ‘of 
: the land now sought to be.tecovered ; and, 
^. thirdly, that the principle of forfeiture 

is applicable to an interest in land of the na- 
ture held by the defendant. 

As to the first question, we are of opinion 
that the expressions used by Counsel in 
drafting the grounds to a- memorandum of 

` appeal do not amount to ^a distinct un- 

: equivocal renunciation of the tenancy”? 

. wich is essential to constitute a dis- 
claimer such as the law aan plas. We 
have to bear in mind not only . the nature 

' ofthe document in which: tke expressions 

ozeur, but also to the nature of the proceed- 

ines in regard to which the document was 
drafted. Tt was not a pleading ina suit 
between the parties for possession of the 
land, buta formal document grounding an 
appeal, ageinst an award fixing the com- 
pensation price for land acquired by the 

Governnient under certain statutory 

powers. The parties wete both concerned 

only with'getting the highest sum possible 

. for their respective interests in the porticu- 
lar area of land acquired, and Counsel in 
his’ discretion must have framed his grounds 
of appeat- with. that object only in view. 
We caunot. hold that the expressions 
used by thé. Pleader in that document 

amounted to a réaunciation by the client of 

his character: of. tenant in. respect of the 
lands nowin M In. considering whe- 
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ther what has taken place amounts i in law 
to. a denial of the landlord’s title, tke 
Court must have regat d not only to the lang- 
uage used and the circumstances under 
whichitcame to be used, but must also con- 
sider what the tenant intended by using 
‘the particular words under the particular 
set of circumstances. The intention of the 
defendant can be more fairly gathered 
from the attitude he himself adopted 
throughout the proceedings in question 
“than from the formal grounds framed by 
‘his Counsel, and throughout those proceed- 
ings the defendant never referred to himself ` 
otherwise than as a sounjidar, that is, a 
tenant of a particular type who ienders 
services in lieu of rent. 

Upon the facts of this particular case 
we are satisfied that the plaintiffs have not 
proved a denial of title by the defendant 
so:as to entitle them to resume possession 
on the ground of forfeiture. : 


It has been further urged by Counsel! 
for the defendant that the | principle of for- 
feiture by denial of the landlord’s title 
does not apply to a tenancy of this kind, 
as such a tenancy is a lease tor agricultuarl 
purposes, and is accordingly exempted 
from the provisions of séction rir (g) of 
the Transfer of Property Act by section 117 


- of that Act which expressly provides that 


none of the provisions of the Chapter shall 
apply to such cases. It is argued that in 
Provinces to which this Act applies,tre for- 
feiture clause has been held not to apply 
to agricultural holdings, and that, theretore, 
ina Province to which the Actdoeszct apply 
agricultural] lease-holders should te equally: 
immune. Itis urged, on the other, hand, that 
the liability to forfeiture and the exemption 
of agricultural lease-holders from such for- 
feiture, aré both statutory provisions cor- - 
tained. in one and the same enactn.ent; 
and that where there are no such statutory 
provisions the ordinary CommonLew prin- 
ciple which makes no exception in favour 
of lettings for agricultural purposes must 
prevail. 

“In view, however, of the conclusion we 
have already come to itis not necessary 
ior the purposes of this appeal to express 


an opinion on this further question which 


may be reserved for future decision shovld 
the net point come up for determination, 
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lor the reasons already expressed, the 
appeal must be allowed and the suitdismissed 
with ‘costs, 
Z. K. . 
Suit dismissed. 


MADRAS HIGH COURT. 
REFERRED CASE No. 24 OF 1922. 
March 6, 1923. 

Preseni;—Mr. Justice. Oldfield and Mr. 

Justice Devadoss. ^ . 

KANDOTH SANKARAN NAIR— 

PLAINTIFF—DECREE-HOLDER 
versus 
.KARAVI KUZHAKEPROTH ATCHU- 
THAN AND ANOTHER—DEFENDANTS— 
JUDGMENT-DEBROTS. 

Madras Village Couris Act (I of 1889), ss. 66, 
67— Civil Procedure Code (Act V of 1908), s. 39— 

illage Court decree—-Transfer for Seen 
District Munsif, power of. 

A District Munsif receiving by transfer ad ecree 
of a Village Court under section 66 of thé Madras 
Village Courts Act or withdrawing execution of 
a decree to his own file under section 67 of the 
Act hás no jurisdiction to transfer it for execu- 
tion to another District Munsif under section 39 
of the Civil Procedure Code. 

Case stated, under section II3 of tke 
Civil Procedure Code, 1908, by.tké Addi- 
tional District Munsif,  Tellickerry, in 
S. C. Execution Petition No. 364 of 1922, 
in Suit No. 278 of x921 on the file 
of the Court of the Village Panchayat, 
Tiruvanged, Kottayam Teluk, Melaber. 

JUDGMENT.—The question referred to 
us is whether a District Munsif; receiving 
by transfer a decree of a Villa ge Court under 
section 66 of the Madras Act 1 of 1889 
or withdrawing execution of a decree to 
his own file under section 67 has or hes no 
jurisdiction to transfer it for execution to 
another District Munsif’s Court under 
section 39 of the Civil Procedure Code. 

The learned Distiict Munsif in referring 
this question has pointed out the, great 
practical inconvenienceof a negative answer 
toit; ahd we fully appreciate the considra- 
tions he has referred to. It is, however, our 
duty to deal with the matter ` with reference 
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to the law as it stands. Under section 
48 “the decree shall be. executed by the 
Village Court, whichpassed it, or bya Village 
Court or Disbict Munsif, to whom it is sent 
for execution under provisions hereina fter 
contained.” Under section 66 ‘any 
decree passed by a Village Court may on 
the application of tke  decree-holder, | 
the 


be transmitted for execution to 
District  Munusif,' (wko is defined 
eatlier in the Act as the District Mun- 


Sif within whose jurisdiction the Couwt 
is situate) who may execute the same, 
as if it were a decree passed by himself 
or may transmit it for execution to the 
Court of another village in which the de- 
fendant is represented to have moveable 
property and section 67 authorises the 
Distrcit Munsif to take on his own motion 
the action authorised by section 66. The 
result ofthese sections is not, in our opinion, 
to authorise the District Munsif to send 
a decree which has been withdrawn to his 
own file for executon, to another District 
Munsif for that purpose. There is first ' 
no explicit teference to such transmission, 
There is, next the explicit reference 
to a particular kind, of transmission 
#s open to a District "Munsif a trans- 
mission to the Court of any other village 
in which tke defendant is represent- 
ed to have’ moverble property. In 
accordance with the ordinary canons 
of constructicn reference to this one kind 
of transmission is against an intention to 
authorise any other kind of transmission, 
The Act, as we understand it, is intended to 
supply a ‘complete Code of Procedure for 
Villnee Courts ; and there is, therefore, no 
reason for importing into that procedure 
the provision of another Statute, the Civil 
Procedure Code, the less so as the reference 
to transmission in section 66 is,'in our 
opinion, against.such importation. 

We may add with reference to the applica. 
bility of the provisions of the Civil Procedure 
Code that in the amending Act IT of 1920, 
when it was desired to make one of the 
provisions, section 60, applicable to the 
execution of Village Courts’ decree, it was 
so made applicable by a special provision, 
section 23. 

We must answer the reference in the 
negative, No one has appeared on 
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either side on this reference. ‘Therefore, no 
order as to costs is necessary. 
V. Nev. Answered accordingly." 


. LABORE HIGH COURT. 
J ISCELLANEOUS TIRST Civi, APPEAL ` 
| No. 3029 OF 1022. 

April 2r, 1923. 
Present;-—Mr. Justice Broadway. 
H;..J1WAN BAKHSH---DECREE-HOLDER— 
—APPELLANT - 

; de Versus ; 
MUBINAL -HUQ—JupGMENT-DeEBYroR—- 

Pol RESPONDENT. Ì3 
Civil Procedure Code (Act V of 1908), s. 48 (1) 
(b)—Execution"of decree— Order in execution place 
. ing compromise on record, whether order amending 
decree-— Judgmentadebtor, whether. bound by com- 
promise... MANU 
An. order under section 48 (1) (b) of.the Civil 
Procedure Code must be made by the Court which 
passed ‘the decree- and. acting "as. that . Court, 
[pz 795, Col: 1.} : NP 
Jwurawan. v.. Mahabir -Dube, 44 Ind. Cas. 24; 
40 A. 198; 16 A. L. J. 71, relied on. E 
An order made by an Executing Court placing 
a compromise arrived at between the judgment- 
debtor and the decree-holder on the record does 
not fall within the purview of section 48 (1) (b) 
of the Civil Procedure Codé. [p. 795, col. r.] 
- When an arrangement is entered into to pay a 
a decree, by instalments and is sanctioned by the 
Court executing the decree, the. arrangement does 
not'alter.the original decree which still remains 
the decree to be executed, so far as the provisions 
of section 48 of the Civil-Procedure Code are con- 
cerned, [p. 795, col, 1.] - 


Nanak.Chand v. Anant Ram, 26 P. R. 1894 . 


and Chajju v. Gulab, 61 P. R. 1886, followed. ' 


Nawab Zada Muhammad Akbar Khan v.Dya N ath, 
200 P. R, 1889, Mon-Mohun Royv.Durga Churn. 


Gooee, 15 C. 502; 7 Ind..Dec, (N.s.) 919, Kashiram 
v. Pandu, 27 B. 1;.4 Bom. L. R, 688 (F. B.), Badri 
Narayan v. Kunj Behari Lal, 18 Ind. Cas. 731; 11 A. 
„Lau J. 224; 35:A. 178, Nanku v. Jadu Nath, 57 Ind. 
Cas 591, Muhammad Sulaiman v Jhukki Lal, 
ir A 228; A. W..N. (1889) 53; 6 Ind. Dec. (N. s.) 
573, Lodd Govinda Doss v. Rajah of Karvetnagar, 
30,Ind. Cas. 357; 29 M. L. J. 219 and Lodd Govind- 
doss Krishna” Doss v. _Ramdoss - Vishnadoss, 
28-Ind. Cas. 376; 17 M. L. J..222; 

225, distinguishéd, . . 
` Miscellaneous first appeai from an order of 
the Seaior Subordinate Judge, Delhi, dated 
the 23rd October 1922? - 
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Jala Sardha Ram, for the Appellant. 
Sheikh Muhammad Monter, for t e Res- 





pondent. 
JUDGMENT.--The facts are briefly 
as follows:—One Alamgir Khan ob- 


tained a  mortgage-dectee against one 
Muhammad Mubinal Haq on the 31st Match 
1909. This decree was assigned to. Jiwan 
Bakhsh some time after the 31st January 
1918, the sum then due under the decree 
was Rs. 8,000 and Jiwan Bakhsh sought 
to recover this amount in execution, 

On the 21st June 1927, he asked that 
the mortgaged property be brought to sale. 
The judgment-debtor (Mubinul Hag) 
contended that no order of execution could 
issue as the decree was more than I2 years 
old. Reliance was ‘placed on section 48, 
Civil Procedure Code.. Jiwan Bakhsh claim- 
ed that certain compromises entered into 
in rgr4 and Igr8 saved the situation but : 


“the Court below decided against him ard 


tejected his application for.execution. He 
has come to this Court in. appeal through 
Mr. Sardha Ram while. Mr. Muhammad 
Monier has addressed me on behalf of 
the respondent. |j 

Mr. Sardha Ram-has relied on the pro- 
ceedings in 1914 and 1919 as saving limi- : 
tation and has referred to no other order 
or-adjustment. It. has to. be seen what 
these proceedings we:e and what. effect 
they have on the question of limitation. 

An appiicetion for execution had been 
dismissed in -default on the 6th Match 
I914, and on the yth March “1914, an agree- 
ment was entered intu between the parties 
whereby the decretal amount was: fixed 
at Rs. 4,150 which sum wes to be liqui- 
dated as follows:— r 
. Rs. 650 paid already to the ` decree- 
holder and the balance of Rs. 3,500 
in instalments of 

Rs. 1,500 on 15th May 1914; 

Rs. 1,000 on 15th July 1914; and 

Rs. r,000 on 3Ist December 1974, in ` 
default ot anyinstalment the whole balance 
was recoverable at once. Certain persons : 
made themselves sureties for the payments. 
This compromise was embodicd in an ap- 


(1915) M. W. N. . plication made to the Executing Court and 


the statements of the parties were recorded 
and an order passed to the effect that the 
papers be placed on the record, the parties - 
having compromised. ` ` i 
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It has been urged that this amounted to 
an order under section 43 (1) (5), Civil Pro- 
cedure, Code and, therefore, saved limita- 
tion. Now, au order under this section must 
be made by the Court which made the 


decree aud acting as that Court this wus. 


held to be the meaning of this yeetion in 
Jurawan v. Mahabir Dube (5), andit, there- 


fore, cannot be he!d that the order placing 


the ‘compromise on the record was made 
under that section. I am unable to see 
that the decree was amended by this order 
and it is obvious that the Court was sitting 
as a Court of Execution only. 
. It was next contended that in any event 
it was an adjustment which could nat he 
resiled from by the judgment-debtor, and 
teliance was placed on certain authorities. 
In Nawab Zada Muhammad Akbar Khan 
v: Dya Nath (2), it was held by Rivaz, J., 
that ajudgment-debtor couldnot be allowed 


to challenge the validity of an arrangement . 


which was brought about byhis own action. 
The .arraugement in question hed been 
proposed by the judgment-debto: 
self. 
In Sardar v. Faiteh Chand (3). the above 
. case was referred to by Rivaz, f. andit was 
held that it was only in special circum- 
stances. that a judgment-debtor would 
. be estopped from pleading that the original 
deetee had not been modified by a subse- 
quent arrangement, 

On the other hand, in Nanak Chand v. 
Anant Ram (4) it was held that when an 
arrangement had been entered into to pay 
adecree by instalments and sanctioned by 
the Court executing the decree the arrange- 
ment did not alter the original decree which 


still remaiued the deciee to be executed.’ 


To the same effect is Chajju v. Gulab (5). 
I am unable to see the applicability of 
Mon Mohun Roy v. Durea Churn Gouee 
(6) or Kashivam v.. Pandu (7) as in both 
cases the original decree provided for in- 
stalments. The same is the case in Badrt 
Narayan’ v. Kunj ` Behari Lal (8). The 


44 Ind. Cas. 24; 40 A. 198; 16 A. I. J. 71.4 


(2) 200 P. R.' 1889. 

(3) 89 P. R. 1894. - HE 3 - : 
(4) 26: P. R, 1894. ie 
(5) 61.P. R. 1886, 

(6) 15.C. 502; 7 Ind. Dec, (N. 8.) 919. 

(7 27 B. x; 4 Bom. L.' R.- 688 (F. B.) 


hiin- < 


18.Ind; Cas, 731; IX A. Ip Ja 224; 35 Ae t 784 ~. faets— Question of law. 


` 
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point of limitation was sot in question 
in Nanku v. Jadu Nath (9); Muhammad 
Sulaiman v. Thukki Lal (19); ‘Lodd Govinda 
Doss v. Rajah of Karvcmagar (xx) or Lodd 
Govindoss - Krishna . Doss v. Ramdoss 
Vishnadoss (12 

It seems to me that the- protecdings. 
in-1914 did not alter the decree and that 
it is the dectee of rge9 alone which was 
to be executed. 1 further am uuable to - 
see any special circumstances or reazione - 
stich as existed in Nawab Zada Mukammad 
Akbar Khan e. Dya Nath (2), which could 
estop the judgment-debtor from:.denving 
tnat the original decree had notbeen altered. 
l, therefore, agree with the Court below so 
far as the pruceedinysin 1914 are concerned. 
In rg18 ou the 22ud January_after the de- 
cree had been executed to some extent 
a compromise was enteicd tu fixing the 
amount then due at Rs. &00 which was 
to be paid ia two instalments. j 

This comproinise was placed before the 
Executing Court which directed it to be 
placed on the record. Here, again, there 
was no. alteration of the decree and there 
aie no circumstances. which can be said 
to estop the iudgment-debfor from main- 
taining that the original deciee alone can 
be executed. 

In this view of the-case I dismiss this 
appeal with costs. 


Z. K. Appeal dismissed, 

(9) 57, Ind. Cas. 591. : : 

(10) 1r A.228; A. W. N. (1889) 53 ; 6 Ind. Dec. 
(N. S.) 573. 


(11) 30 Ind..Cas. 357; 29 M. L. J. 219. 
(12) 28 Ind. Cas. 376; 17 M. L. T. 222;.(1915) 
M. W. N. 225.. ; 


LAHORE HIGH COURT. . 
SECOND CIVIL, APPEAL, No. 368 or. 1922, 
. December 8, 1922.. 
Present:—Mr. Justice Broadway. . 
PURAN AND OTHERS —PLAINTIFFs— 
APPELLANTS ... 
'SEFSWS 
LALA AND OTHERS—DEFENDANTS— : 
RESPONDENTS. 


Pleadiug— Appeal,  second—— Infervente — from - 


796: 

PURAN 7. LALA; 
'- Although a decision by an Appellate Court as to 
the effect of the evidence produced ina case is 
final as to the facts, the soundness of conclusions 
may involve matters of law" and may be ques- 
tioned in second appeal.: The proper legal effect 
of a proved fact is essentially a question of law, 


(p. 797, col. 1.] SA . 
"Second | appeal from. à . decree of the 


District Judge, Delhi, dated the 7th Novem- 
ber 192r, affirming that of the Munsif, First 
Class, dated the 20th June 1921, 

Mr. Ghulam Rasul, for the Appellants. 
Mr. Dev Raj Sawhney, for the Respond- 
ents; ES : 

JUDGMENT.—The suit giving rise to this 
second appeal was instituted by Puran 
and Surjan, sons and -Chandgi, grandson 
of Chhote. They are Jats of Shahpur in 

the Tahsil and District’ of Delhi. They 
claimed possession of 8 bighas. 7 biswas of 
land which they said was ancestral and had 
been in possession of Lala and the two other 
defendants as non-occupancy tenants under 

Chhote. They further alleged that the .de- 
fendants now claimed the property as having 

.been:gifted to them -by Chhote under a 
mutation dated the 8th April 1909, and it 
was pleaded that this gift was without valid 
necessity and, therefore, not binding on 

. them. ‘The defendan‘s . pleaded they 
had.been in possession of the land 

‘in- suit ‘as -owners for a. long time 


siderable expense. - =. vo - 
The Trial Court found that the srol evidence 


. for the parties was unreliable and that the 
plaintiffs actual consent to the gift had not 
been proved. It was found, however, that 

‘the defendants had-been in adverse posses. 


sion for over 12 years and the plaintiffs’. 


suit was accordingly dismissed. They pre- 
ferred an appeal to the District Judge who, 
however, agreed with the view taken by 
the Trial Court and dismissed the appeal. 
The plaintiffs have now come up to this 
Court in second appeal through Mr. Ghulam 


Rasul and I have heard Mr. Dev Raj Sawh-: 


ney for the defendants-respondents. 
‘The earliest Revenue Records which have 
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of the defendants. In the rent column it 
was entered that no rent wes paid ba iwaz 
muawaza irazi (inlieu of compensation in 
land), -` 


In 1904 2 similar entry appeared, the de- 


.fendents being shown as tenants who paid 


no rent ba iwaz tabadala and the same 
entry was repeated in 1905,. r906, the 
rent -column . showing that no rent 
was paid ba ziria labadala. It is thus es- 
tablished that from 1900 to 1906 the defenc- | 
ants had been in possession as tenants pay- 
ing no rent. On the and Tebruary 1929. 
Chhote applied to the Revenue Authorities 
asking that the defendants be entered as 
owners of this land, and their names be so` 
shown in the proprietary column. The ori- 
ginal application has been lost or destroyed 
but the mutation records show that the 
transfer of ownership was due to a hibba 
or gift. This mutation was sanctioned on 
the 8th April 1909, and Chhoteis record- 
ed as having stated that the land in reality 
(dar asal) belonged to the defendants. From 
April 1909, therefore, according to the 
Reveaue Records, the possession of the 
defendants became that .of owners. 
The learned -District Judge in agreement . 
with the Trial Court has come to the con- 
clusion that the proceedingsin 1909 amount- 
ed to a rectification of the Revenue Records , 
and that the gift had been madé at a much 
eitlier period. Mr. Ghulam Rasul urged 
that the Courts below had really set up 
an eitirely new case for the defendants, 
inasmuch as Lala, defendant, as a witness, 
had definitely stated that- the mutation 
had taken place some six months after tke 
gift by Chhote. The date of the mutation 
being known this wovld mean that the 
gift had been made some time in August 
1908 or within twelve years of the suit which 
was brought-on the 17th December 1920 
after the death of Chhote. According to 
Lala, defendant, Chhote had gifted this land : 
to them in return for assistance rendered to 
him (Chhote) by the defendants in connec. 
tiou with some land which some person had 
usurped. . . : n 

. Mr. Dev Raj Sawhney contended that the 
Courts below having found that the gift 
had been made as far back as 1900.this was 
a finding of fact which cannot be examined 
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are'not challenged so far as the actual facts 
are concerned but that what is attacked 
‘are the inferences which have been drawn 
from those facts. Now, it seems to me that 
‘although the defendants pleaded that they 
had been in possession of this land as owners 
for a very long period, the statement of 
-Lala cannot end ought not to be ignored 
. Where he says that the gift had, been 
made by Chhote some six months 
prior to the mutation. That he clearly 
intended to plead that the gift had 
“been made by. Chhote a 
‘prior to the mutation is also borne out by 
.the fact that the defendants endeavoured 


to prove that the plaintiffs had given their .. 


-active consentto the gift., This defence to 
my mind’ excludes the suggestion that 
‘the gift had» been effected as far back as 
1900; ‘Lhe learned District Judge having 
found that the defendants werein possession 
of the land in 1900 without paying any rent 
‘and that in 1909 Chhote stated that they 
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short time: 


at by.the learned District Judge- from the 
‘facts found. d 
“Tam unable to see that there has been 
‘any acquiescence oF silerice on the part of the 
. plaintiffs, one of whomisstilla minor, which 
"would: estop the. plaintifis from -clmlleng- 
“ing this gift. Dhanpat Rat v. Guran Dita 
Mal (3) cited by Mr; Dev Raj Sawhney does 
not afford any assistance as the facts are * 
quite different. 
"The Courts below have concurred in 
finding that the defendants have sunk 
a wellet a cost of Rs. 1,000. This finding 
has not been disputed. I, therefore, accept 
this appeal end dectce the plaintiffs’ suit 
and direct that they ate entitled to posses- 
sion of the property on payment of Rs, 1,000 
„tothe defendants. The parties, in the cir- 


cumstances, will beat their own costs 
throughout. EM - i 
W. C. A. Appeal accepted. 


. (8) 64-Ind. Cas. 520; 2 L. 258; 10 P. L. R. 1922. 





were the real owners has inferred from this .. 


that the gift must have been effected, as far 
‘buck as 1900, for an inference which I find 


it a little difficult to make. Assuming that . 


the.defendants have been put in possession of 
this land in 1900 in lieu of services rendered 
there is nothiüg extraordinary in Chhote 
te-paying those services by remitting the 
rent ‘payable for the said land. Indeed, 
had he inteiided to make a complete gift 
of it there is no reason why he should not 
have doneso at the time and had the neces- 
sary entries made in the Revenue Records. 
It is easy to tinderstand that-after the 
lapse of several yeats Chhote could be 
induced to part with proprietary sights 
as well. In Ramgopal v. Shanskhaton.(i ), 
it was held that while the District Court's 
decision as to the effect of the evidence 
must stand finalastothefacts,the soundness 
of conclusions may involve matters of 
law aud may be questioned by a Court 


of second appeal. Again in Nafar Chandra . 


Pal v. Shukur Sheikh (2). it was held that 
the’ proper “legal ‘effect-of e proved fact 
is essentially a question-of the law; ‘and it 
seems to me that in this. caseit is. open 
to me to éxaiüine the conclusions arrived 
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KE 


. LAHORE HIGH COURT. 

SECOND Civit APPEAL NO. 1559 OF 1922. 
; January 30, 1923. i l 

Present:—Mr, Justice Abdul Raoof, 
AZIM KHAN—PLAINTIFF—APPELLANT. 
is Co^ yersts : à 
SEWA RAM AND OTHERS—DEFENDANTS 

—RESPCNDENTS. `  . 

"Punjab Presemption Act (II of 1905), s. 4— 
Prewemption right, nature — of — Qualification. for 
ARE ia whether must be retained till date 
of. suit. : AE 

The right of pre-emption in the Punjab is given 
by the Punjab Pre-emptión Act, which provides 
that on a sale being effected a right of pre-- 
emption arises infavour of. certain classes of. 
persons. [p. 798, col. 2.] 


Dictum of Shah Din, J. in Dhanna Singh v.’ 


Gurbakhsh Singh, 4 Ind Cas. 337) 91 P. R. 1909 
16r P. W.R. 1909; 148 P.L, R.- 1909 (F, B.),- 
followed.. [p. 798, col. x.) ^ Mab IARE 

A person, therefore, who is entitled to pre-empt : 
a sale on the date of the sale is entitled to enforce `- 
Bis right notwithstanding the fact that on the: 
date on which he brings the pre-emptionsuit he’ 
haslost the qualification which gave him, his: 
tight. -[p. 798, col, 24]. os 
-:Sanwal Das v. Guy. Parshad,.4 Ind. Cas, 179 
90 P. R. 1909; 159 P, W.-R. 1909] 147 P.L.R.- 
1909, Dhanna Singh v. Gurbakhsh Singh, 4 Ind. : 
Cas, 3373 91 P. R. 1909; 161 P. W. R. 1909j 148 
P.L, R, 1909. P, B.) and Hira v, Bansi, Lal, 52; 
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f AZIM KHAN U, SEWA RAM, 
` Ind. Cas. 557; 96P. R. 1919; 27 P. W.R. 1919, 
followed. 

` Fateh Singh v. Sant Singh, 27 Ind. Cas. 29; 43 
PLR. 1915; 47 P. W. R. 1915; 125 P. L. R.. 1915, 
-. dissented from. AN 

Janki Prasad, v. Ishar Das, 21 À.374; A.W. 
a (1895) 126; 9 Ind; Dec. (N. 8.) 947, distinguish- 
ved, - . 

^ S.cond apeal fiom a decree of the Dis- 
trict Judge, Miranwali, cated the 27th 
February 1922, reversing that of the Munsif, 
First Class, Bhakhar, District Mianwali, 
dated the 14th November 1921. 


Lala Har Gopal, for the Appellant. 
Lala Jagan Nath, for the Respondents. ' 


_JSUDGMENT.—This second appeal has 

. arisen out of a suit- for pre-emption under 
the following circumstances :— 
Wasa Rem sold ro kanals 15 marlas 
of land situate in' Manga Shahani to Sewa 
Rem-and Nismat Ram for Rs. 250 by a sale- 
deed dated the 1st of May 1919.. The pleint- 
iff^ Azim Khen instituted this suit 
for pre-emption on the 30th of April 1920 
.on the ground that he wes an ala malik in 
the village and es such hed a superior 
right to that of the vendces. He also elleg- 
edthat the price mentioned in the sole-deed 
was fictitious and that, os æ matter of fact, 
only Rs. 120 had been paid. The defendants 
resisted the suit.on the mein ground that 
the - plaintiff's ancestors had _ mortgaged 
their . ala malktyyat 1ight in the . village to 
the ancestorsofthe defendants more than 
sixty years ago and as the mortgage had not 
been redeemed the plaintiff's 1ight of re- 
demption had been. extinguished -and that 
_ thé defendants had become the ala maliks. 


deed to be reel and have also held that the 


years and 24 moriths had expired since. the. 
‘date of thé mortgage: “The plaintiff, theres. 
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fore, admittedly wasan ala malik at the f 
date of the sale. . The suit was instiuted 
onthe 3oth of April 1920 when the sixty years 
hadexpired. The Trial Court, relying upon 
therulingsin Hira v. Bansi Lal (1), Sanwal . 
Das, v. Gur Parshad (2) and Dhanna 
Singh v.` Gurbakhsh Singh (3), held that 
the plaintiff was entitled.to maintain the 


-suit and gianted him a decree. 


. The lower Appellate Court has dismissed 
the suit holding that, in order to succced in 
the pre-emption suit, the plaintiff ought to 
have shown that he had a right of pre-emp- 
tion not only at the date of the sale but also 
atthe date of the suit. In support of this, 
view the learned Judge relicd upon the ruling 
tepoited as Fateh Singh v. Sant Singh (4). 
This ruling is mainly based upon the decision 
of the Allahabad High Court in Janki Pra- 
sad v. Ishar Das (5). Inthe Full Bench ruling 
reported as Dhanna Singh v. Gurbakhsh 
Singh (3), Mr. Justice Shah Din pointed out 
thet the tight of pre-emption in this Pro- 
vince is given by the Pre-emption Act which 
provides that on a sale being cff:cted the 
right of pre-emption arises in favour ofa 
certain class of persons, In the Province of 
Agra the right of pre-emption is based on 
theruleof justice, equity and good conscience, 
and the principles applicable to pre-emption 
cases under the Muhammadan Law are 
freely applied to pre-emption cases in that 
Province. f 

According to Muhammadan Iaw if 
‘a Claimant for pre-emption is found to be 
a stranger at the date of the suit he cannot 
be given a decree for pre-emption. The 
ruling in Janki Prasad v. Ishay Das (5) 
cannot, therefore, apply to cases of pre-emp- 
tion arising under the Pre-emption Act in 
this Province. In my opinion the view 
taken by the Trial Court was correct. 

I, therefore, accept the appeal and set- 


- ting aside the decree of the lower Appellate 


Court restore that of. the Court . of 


first instance with costs. 
Z. X. & N. H, Appeal accepted. 
(1i) 52 Ind. Cas. 557! 90 P, R, 19191 27 P, Wi 
.rorg. . P ^ 
(2) .4 Ind, Cas. 1791 90 Pe R. 1909; 159 P. We 
R. 19095 147 P. L. Rè 1909. 3 f 
(3) 4 Ind. Cas. 3373 9x P. R. 1909; -161 P. We 
-R. 19093 148.P. L. R. 1909 (F. B). .. 
- (4) 27 Inid; Cas. 291 43 P. R. 1915; 47 P. Wi 
- K. 1915; 125 P. L. Rs 1015. =’ 
(5): 21 À. 3745 A. W. N, (1899) 1261.9 Ind. Deg 
(N: 3.) 947 (B) ^ —-- -a an; 
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BRIJ RAJ SARAN vV. JOTI PRASHAD, 
' LAHORE HIGH’ COURT. 


Lerrers PATENT APPEAL NG. 158 OF 1922. 
May ZI, 1923. 


“CASES, 


Present:—Sit Shadi Lal, Kr., Chicf Tustice, - 


and Mr.’ Justice Martineau.. . 
-BRIJ RA) SARAN, MINOR, THROUGH 


Musammat GANPATI DEVI AND ANOTHER ` 


—DETRENDANTS--- APPELLANTS 
Versys i 
JOTI -PARSHAD-—PLAINTIFF— 
RESPONDENT. . 

Stamp Act (II of , 1899), s. 36-—-Document 
held to be admissible, in appeal-— Decision, whether 
éam be questioned in Letters Patent Appeal. : 

A suit was brought to recover, a; certain. sum 
of money on the basis of a document which > was 
held by the Trial Court to be a promissory-note, 
but which was uot, as such, properly stamped: On 
appealto the High Courtit was held by a Single 
judge that. the document was not a promissory- 
note and was admissible-in evidence on payment 
of the necessary stamp-duty and penalty. On an 
appeal being preferred against this decision under 
the Letters Patent: 

Held, that the order of the Single Judge 
amounted to an admission of the document in 
evidence within the meaning of section 36 of the 
Stamp Act, and, consequently, could not be 
questioned in appeal. [p. 800, col. 1.] 

Mongal Sain v. Gobind Das, 139 P. R. 1890, 
followed. 

An appeal under the Letters Patent is a; stage 
of the suit for the purposes of section 36 of. the 
Stamp Act. (p. 800, col, 1.) . 

Ramasami Cheiti v. Ramasami "Chetti, 5: M. 

:220; 2 Ind. Dec, (N. $) 153: and Mela Ram v. 
“Prem Kaur, 71 Ind, Cas, 42; (1923) A. I. R. (L) £43, 


referred to. 


Letters Patent, Appeal from an order of 
Mr. Justice .Broadway, passed in Civil 
Appeal No. 2638 of 1921,dated the 6th June 
1922, and published as 68 Ind. Cas., 46r, 
reversing that of the Senior 
Judge, Karnal, dated the 7th. October 
TQ21. 4 


Pandit Sheo Narain, R. B., and Lala 
Jagan Nath, for the Appellants. 

Mr. Shamair Chand and Lala Faktr 
Chand, for the Responaents, 


JUDGMENT. --This appeal arises out of a 
aüitbrought for money due on a document 
bearing a one-anno stamp, which contained 
a promise to pay Rs. rr,891-15-3 aud. in- 
terest. "Phe plaintiff described the docu- 
ment in the plaint as an agreement, but 
the defendants pleaded that -it was a pro- 
missory-note and, being insufficiently 


^ 
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‘stamped, was inadrnissible in evidence. 
The lower. Court. upheld the defendants’ 
contention, but held that the plaintiff was 
entitled to fall back on the original trans- 
actions entered in his books and as those 
transactions had taken place outside. the 
local limits of its jurisdiction it 1eturned 
the plaint for presentation to the proper 
Comt. On appeal to this  Conrt it. has 
been held by a Single Judge that the docu- 
ment in question is not a promissory-note 
and he has returned the cose to the lower 
Court for disposal according to | law. 
The present appeal has been preferred 
from his-order under the Letters Patent, 
and it is contended on behalf of the appel- 
lants that the document is a promissory- 
note end is, therefore, inad.niesible in 
rax under section 35 of the Stamp 

et. 

It haz, however, first to be seen whether 
the appellants are not precluded from. put- 
ting forward this contention by section 36 
of the: Act, hich provides that whete'an 
instrument hes been admitted in evidence 
such admission shall not, except as provid- 
ed in section 67, be called ia question 


‘at auy stage of the eame suit or proceeding 


onthe ground that the instrument hes not 
been duly stamped. In’ this connection 
two questions arise for consideration, one 


'"*hether the instrament on which the sait 


is based nas been acmitted in evidence, 
and the other whether this appeal is a stage 
of the süit, . l f 
With regard to the first point it is urged 
fo: the appellants that the insttument, 


. though held by the learned Judge not to be 


Subordinete . 


.agreement, 


a promissory-ncte is nevertheless,-as an 
under-stampéd and is- net 
admissible in evidence without payment 
of tbe full stamp-duty- and the peialty 
prescribed by section 35. This is true, but 
throughout the proceedings the only dis- 
pute between the parties has been whcther 
or not the instrument is a promissory-note, 
If it were-a promissory-note -it would be 
altogether inadmissible. The decision of 
the Single Judge lets in the instrument, 
subject only to the plaintiff paying the 
prescribed duty and penalty, waich it 
has never been suggested ‘he is not prepared 
to do. Mangel Sain v. Gobind Das (1) is a 


(n 139 P, BR. 1890, 
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case in- point, There also the First Court 
‘had held that the instrument sued on. was 
Ja promissory-note and inadmissible in evi- 
-éence, butthe Court of, Appeal held that it 
-was not a promissory-note and was admissi- 
-ble og payment of tbe duty as an agreement. 
; Plowden, J., regarded ` the instrument as 
-having been admitted in evidence by the 
. Court of Appeal, and ruled that the ad- 
mission could ‘not, be called in question. 
In our opinion, therefore, the instrament 
in suit in the present case has, for the pur- 
.pose of section 36 of the Stamp Act, been 
‘admitted in evidence by the judgment 
now under appeal, even theugh the full 
stamp-duty and penalty have yet to be 
paíd.'. ML ag i 
= As to the second question, it is not dis- 
“puted that where an instrument hos been 
ádmitted in evidence by the Court cf first 
instance section 36 prevents the admission 
from being celled in question in the Court 
of Appeal. On this-point there are several 
rulings, of which Mela Ram v. Prem Kuar 
. (2) is one of the most recent. It is thus 
evident that a ‘first appeal is regarded 
as'a stage of the suit for the purpose of'sec- 
tion 36. A second appeal was similarly 
regarded: in Ramasami Chetti v. Ramasamt 
Chetti, (3), iw which it was held that the 
‘admission by the lower Appellate Court of 
“a hundi, which the First Court. had: held 
to .be:inadmissible, could not be objected 
to in second appéal, aud the decision - in 
Mangal. Sain v. Gobind Das (x), which has 
been:cited above, is to the same effect. © 
,; We can. see: no reason why an appeal 
ander the Letters Patent should not in 
like manner be considered as a Stage: of 
he suit for. the purposes of section 36 of 


the Stamp, Act. TN eR 
^ We: hold; therefore, that, in accordance 
with the; provisions. of that section, the 
appellants ate. not- entitled to call-in ques; 


“tion fhe learned Jadge’s.admission in evi- ; 


dence.of.the document which forms the 
. basis of the suit; -The áppeelconsequently 
.fails:arid. we dismiss it with costs, 

POT CUP . Appeal dismissed. 


1. (à) t-Ind, Cas, 421 (1923) A-T. R. (Lr) 143. 
5 3. M.220)2Ind.Dec.(N.$.)153.7—, 
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LAHORE HIGH COURT. 
.; FIRST CIVIL APPEAL No. 37 oF 1621. 
October 23, 1922. 
T P ss Maitineaun and Mr, 
ustice Moti Sagar,- . 
WALI DAD KHAN AND ANOTRER--DE- 
- FENDANTS-—ÁPPELLANTS ' 
i _ versus : < 
MANI RAM AND ANOTHER- -PLAINTIFFS 
a 3 A Lu MEE E 
ecution of decree —Money-decree— Judgment- 
debtor's estate taken over b ee of Words 
PRIMIS, vn should be allowed. i 
€ mere fact that the estate of a judgment- 
ae Has been brought under the a meni 
s e Court of Wards is not a reason for allowing 
m to pay by instalments the amount of a 
money-decree obtained against bim. ae 


E First appeal from the decree of tke 
Senior Sub-Judge, Jhang, dated ‘the sth 
October 1922. E 
: Mr. C. H. Oertel, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 


SUDGMENT.—A decree for Rs. 3,799 
has been passed on a bond executed by tle 
defendants, and all that the latter urge 
in their appeal is that. they. should 
have been allowed instalments. It is 
Pointed out that their estate has this 
yeat been brought under the management 
ofthe Court of Wards, but this is not a 
teason for allowing instalments. - l 
-The-defendants are, as'pointêd oùt by 
the lower Court, not poor and impecunious, 
but own considerable property, and they 
have not-yet paid a single pie of what they 
owe to the plaintifs, ‘The rate of interest 
charged is moderate, and tke lower Court 
wes, in ouf opinion, right in sefusirg 


` instalment. 


-We dismiss the appeal with costs. . 
WGA - . Appeal dismissed, 
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. ALLAHABAD HIGH COURT. 
CRIMINAI, REVISION NO..93 OF 1923. 
| . April Ir, 1923. 
Present;—Mr Justice Daniels. 
BHURE MAI,— APPLICANT 
Versus 
EMPEROR—Oppositg PARTY. 

Criminal Procedure Code (Act V of 1898), 
$3. 144, 435, 439—Penal Code (Act XL V of 1860), 
s. 188— Order under s, 144-—-Extension of period 
iy Local Government, limits on—Reasons for ex- 
tension—JDisobedience of order—Offence— Revision 
—Ground, new, whether can be urged before 
High Court. 5 

The Local Government when extending the 
period during which an order under section 144 
of the Criminal Procedure Code is to remain in 
force, is not concerned with the reasons given 
by the Magistrate for the order; but with the 
actual order passed by him, and if the Local Govern- 
iment considers that there is danger to human life, 
health or safety or a likelihood ofariot or an affray 
in allowing the act which has been prohibited by 
the Magistrate, it is perfectly competent under 
clause (5) of section 144 to extend the period of 
the order. [p. 801, coi. 2; p. 802, col. 1.] 

The Legislature has not seen fit to limit the time 
for which the force.of an order under section 
x44. of the Criminal Procedure Code may be ex- 
tended by the Local Government under clause (5) 

. of the section, and under the terms of the clause 
itis competent to the Local Government to extend 
the order so long as^the danger which it apprehends 
continues to exist, [p. £02, col. 1.] : 


There is nothing in clause (5) of section 144 of the. 


Criminal Procedure Code which requires the Local 
Government to state its reasons for extending the 
period of the order or even to state the fact ofa 
likelihood of a riot or affray or other danger which 
it apprehends and itis not open to the High Court 
to add to the'section a condition not imposed 
by the Legislature, [p. 802, col. x.] 


Under section 188 of the Penal Code, if the 
Court fiuds that the order,- disobedience of 
which is sought to be punished, was a legal order, 
it has only to see whether the accused disobeyed 
the order; and, if so, whether such disobedience 

. Caused or tended to cause the effects specified 
in the second and third paragraphs of the ‘section, 
Ip. 802, coi. 2.] ` 


The object of requiring an application for revi- 
sion to be presented first to the District Magis- 
trate or to the Sessions Judge is, that the High Court 
in dealing, with the matter may have before it a 
teasoned opinion of the two Courts on the points 
at issue, and this object will be largely defeated 
if applicants are allowed to take in the High Court 
points which they did not press before the lower 


Appellate Court, .[p. 802, col. 1.) 


Criminal revision from an order of the 
Sessions Judge, Bareilly, dated the 23rd 
of October 1922. © ^" AE 
. Mr, U, S, Bajpat, for the Applicant, 


5 g 
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Bor 


Iu 


The Assistant Government Advocaté, for 
the Crown. te nf "E 

JUDGMENT.—This is an application in 
revision against the conviction of the ap: 
plicant for an offence under section 188 
of the Indian- Penal Codes The charge 
against the applicant was, that he .took 
part in an unlawful procession which had- 
been prohibited by an order lawfully passed 
under section 144 of the Criminal Procedure 
Code. ‘The District Magistrate of Bareilly 
originally issued an order forbidding any 
procession whatevei to pass down certain 
sticets in. Bareilly. This order could only - 
1emain in force for two months unless the 
period wes extended by the Local Govern- 
ment under sub-section (5). Before the 
expiry of the period of the order the Local 
Government passed an order which was 
duly notified in the Gazette directing that 
the order should remain in force until can- 
celled by a Notification in the United Pro- 
vinces Gazette. — — aot 

Four grounds of r. vision have been urged, 
thiee of them attacking the legality of the 
order passed by the Local Government and 
the fourth alleging that, even if the- order 
wes legal, the offence under section 188 
was not proved. . 

The first contention of.the applicant 
is, that the order could only have been ex- 
tended lawfully with reference to religious 
processions. ‘The learned Counsel relies on 
thé preamble to the order in which the learn- 
ed District Megistrate sets forth his reasons 
for passing it. The District Magistrate 
considered that as these particular streets 
we:e narrow in the extreme, the taking 
of processions through them might cause 


-constant risk of obstruction, annoyance 


and injury to persons pursuing their lawful 
occupations, and that, further, on the occa- 
sion of religious festivals there was 
the added danger of riot or affray. The 
operative pait of the order was, however, 
a prohibition against any procession of 
any kind passing down the stieets 1n. ques- 
tion. ‘The Local Government was not con- 
cerned with the reasons given by the Ma- 
gistrate but with the actual oider passed 
by him, and if the Local Government con- 
sidered that there was danger to human 
life, health or' safety or likelihood of a riot 
or affray in allowing processions to pass 
down these streets the Local Government. 


i tog 
CHANDRIKA KOERI v, BUDHU DUSADH. 


“was perfectly competent; under sub-section 


(5), to extend the period of the order and 


was not limited to any particular kind: of 


. procession, 


The second objection taken is to the 
form in which the order is passed, namely, 
that it should remain in force until cancelled 
by a Notification in the Gazette, Reliance 
is placed on the heading of the Chapter 
which refers to temporary orders in urgent 
cases of nuisance or apprehended danger, 
and it is argued that the Local Government 


` had only power to extend the order for a 


` ,definite and very limited time. ‘The Legis- 


lature hes, however, not seen fit to limit 
the time for which the force of the order 
may be extended and under the terms of 
the section it wes competent to the Locel 
Government to extend th. order so long 
as the danger which it apprehended con- 
tinued to exist, 2 

The third objection is, that the Local 
Government in extending the period of the 
order has not stated the danger which it 
apprehended and which led to the Noti- 
fication being issued. Here; again, theie is 
nothing in the section which - requires the 
Local Government to state its reasons or 
even to state the fact of a likelihood of 


a riot or affray or other danger which it 


apprehends, and it is not open to this Court 


_ to add to the section a condition not im- 


.- posed by the Legislature, . 


..paragraph of section 188. "This point was: 


| The last point pressed is, that it is not 
shown that the disobedience on the part of 


. the accused caused or tended to cause danger 


to human life, health or safety or a riot 
or affray within the meaning of the third 


not. taken in the application in revision 
‘presented to the learned Sessions Judge. 
The object of requiring’ an application 


‘in.these cases to be presented first to the 


lower Appellate Court is that this Court 


"in dealing with the matter may have before 


. it a.redsoned opinion of two Courts on the 


points at issue, and this object will be largely 
defeeted if applicants are allowed to take 
in this Court. points which they did not 
press in their-application in revision in the 
Court below," Both Courts have, however, 
as a: matter of fact, addresséd their minds 


‘to. this point. The Trial Court considered 


that organised flouting of standing orders 
of this nature, and it had no doubt that the 
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disobedience was organised, involved con- 
siderable risk of coming into conflict at any 
Tate with the Police, and it would be’ not 
difficult to find instances in which such 
conflict had led to bloodshed, ‘The learned 
Sessions Judge says that to urge that there 
was no danger of a riot or affray in the 
present case appeared to him to be trifling 
with realities, I may point out, further, 
that thc fine imposed was one which could 
have been imposed under the second para- 
graph cf the section. It is urged that this 
paragraph could mot apply because the 
Local Government could only have issued 
its Notification in the Gazette on the ground. 
that a iiot or effray or danger to life, 
health or safety’ was apprehended. 
This is an entirely- distinct considetation. 
The question whether the order was a legal 
order is an entirely distinct question from 
the question whether an offence has been 
committed in disobeying it. Ifthe order 
promulgated was a legel order the Court 
has only to see whether the accused dis- 
obeyed that order and whether, if so, such ' 
disobedience caused or tended to cause 
the effects specified in the second and third 
paragraphs of section 188. All the grounds 
of revision,- therefore, fail and I dismiss 
the application. , l 
The question of sentence was not original- 
ly argued but at the`tima of delivering 
judgment the learned Counsel asked the 
Court to reduce the sentences. 1 do not 
think, however,that the fines imposed were 
excessive in the circumstances and I. de- 
cline to interfere, . : | : 
Z, E. Application - rejected, 


— — 


PATNA HIGH COURT. 
CRIMINAL REFERENCE No, 33 OF 1923: 
‘ May 3,1923. 0  . 
Present;—]Tustice Sir John- Bucknill,- K^ 
CHANDRIKA KOERI—AcCUSED 
-Uersuws 
BUDHU DUSADH-—COMPLAINAN'T. : 
Criminal Procedura Code (Act V of 1898), si 
133— Public nuisance—Obstruction to Dublw path 
— Bona fide claim of right.— Jurisdiction—~Magtse 
trate issuing rule whether competent to make it absos 


` kuio on veport of another Magistrate, 


as 
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In a proceeding under section 133 ot the Crimi- 
nal Procedure Code for the purpose ot compel- 
ling the removal of an obstruction from a public 
way, where a bona fide question as to the way be~, 
ing public is raised, there is no jurisdiction to make 
an order under the section, and the question should 
be left for determination by the Civil Court. To 
have this effect, however, the claim must be bona 
fide and not a mere pretence to oust jurisdiction, 
and it is for the Magistrate to say whether the 
claim is bona fide or not. [p. 804, col. r.) 

Queen-Empress v. Bissessur Sahu, 17 C. 962; 8 
Ind. Dec, (N. S.) 914, relied on. : 

_A Magistrate who issues a conditional Rule 
under section 133 of the Cirminal Procedure Code 
is competent to make the Rule absolute upon the 
evidence recorded and report submitted to him 
by another Magistrate to whom. he had reterred 
the matter under the last paragraph of clause (1) 
of section 133. [p. 804, col. r.] 
` In ve Naraswnha, 9 M. 201; ro Ind. Jur. 185; 2 
Weir 60; 3 Ind. Dec. (N. $.) 537, relied on, 

Reference mace by the Sessiors Judge, 
Snahabad. 

. JUDGMENT.—This was a reference made 
tothis Court by the Sessions Judge of Shah- 
abad under the provisions of section 438 
of the Criminal Procedure Code, ` The cir- 
cumstances under which this reference is 
made are somewhat unusual. It would 
appear that a certain Budhu Dusadh, Chau- 
kidar of Mauza Ataon, coinpleined by peti- 
tion to the Sub-Divisional Magistrate of 
Buxar, purporting to do so under section 
133 of the Criminal Procedure Code, The 
complaint was. to the effect that one Chand- 
tika Koeri and others had obstructed a 


public village path by using a portion of 


it for their khalihans. The Sub-Divisional ` 


Magistrate thereupon asked the Sub- 
Inspector of Police to report, ufter 
making an endiry, ds to whether the road 


was a public road and whether there 
had been encroachment. It would seem 
that the Writer Head-Constable held a 
local enquiry and submitted ə report 
on the 17th December last to the effect 
that Chandrika and others mentioned had 
not encroached on the public road and he 
recommended that no action should be 
taken. However,on the 4th January, 
Budhu Dusadh filed a further petition 
impugning the. correctuess of the Police 
report and praying that the Magistrate, 
that is to say, the Sub-Divisional Officer, 
should personally hold an enquiry, 
Apparently, the Sub-Divisional Officer after 
- reading through the petition, passed the 
following order:— | 
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“Tam not satisfied with the report. Draw 
proceedings under section 133 and fix 2156 
January 1923- for appearance before the 
Deputy Magistrate for moving to have the 
order set aside or modified.” . 

The Deputy Magistrate then proceeded 
to hold an enquiry. Chandrika Koeri duly 
appeared and filed a written statement 
in which he alleged inler alid that he had 
held his khalihans upon the locality in ques- 
tion fora very long time; that he had 
acquired a right of easement over the por- 
tion of the propeity, and that the Criminal 
Court had no jurisdiction to deal with the 
matter under the provisions of section 133. 
The Deputy, Magistrate found, however, 
that the path was a public path and that 
it had been to some extent obstructed by 
Chandrika Koeri on account of his having 
placed there his khalihan aud also some 
sugar machine. Tbe Deputy Magistrate 
made a report to the Sub-Divisionel Magis- 

traterecommending Chandrika’s prosecution 
under section 133 of the Ciiminal Proce- 
dure Code and removal of the obstruction 
referred to. The Sub-Divisional Magistrate 
ou the 23rd February makes the follow- 
ing order which is now the subject-matter 
of the present reference :— ^ < 

"I have read the evidence adduced on 
both sides and have seen the Deputy 
Magistrate'sreport. Iam sátisfiedthat there - 
has been an obstruction on a public path, 

“The Ruleunder section 133 is made zbso- 

lute. Chandrika Koeri and others are 
orderedto remove the obstruction within 
a week,” ' f 
Now, matter was then taken 
to the Sessions Judge and two 
points, both of considerable import- 
ance, were argued before him. In the 
first place, it was urged that the Sub- 
Divisional Magistrate had no authority to 
make the Rule absolute upon the evidence 
1ecorded and upon a report submitted by 
the Deputy Magistrate. There is, however, 
little doubt that the Sub-Divisional Magis- 
trate was certainly entitled under the pro- 
visions of the section to order, after making 
the conditional order, ‘the party against. 
whom that order was operative, to appear 
before either himself or some other 
Magistrate of the First or Second. class, 
The questión; however, as -the Sessions 


the 


a 
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should pass the final order, that is 
- to the “whe 
.trate who issued the conditional Rule or the 
-Magistrate ‘before whom the petitioner 
. Was ordered to appear. The learnea Ses- 
sions Judgé refers to the authority of In re 
Narasimha (1) which seems to lay down 
thatitis not illegal, althoughit is undesir- 
able, for a First Class Magistrate to call on 
the officer. who reports on a nuisance in his 
-ädmini trative capacity to decide judicieily 
‘whether there hes been a nuisance or not. 
‘He deduces, and I think rightly, from this 
‘that the Sub-Divisional Magistrete was 
“competent to make the conditional Rule 
absolute upon tke evidence recorded and 
the report submitted to him by the Deputy 


say, whether it is the Magis- ' 


CASES, . [1923 


“Judge points out, is as to what officer to say whether the claim be bona, fide or 


"uot. 

Now, in this case, the Sessions. Judge is 
‘at some pains carefully to point out 
that, although it was evidently strongly 
urged before the Magistrate that there was 
a claim of right on behalf of Chandrika yet 
the Magistrate did not cometo any finding 
as to whether it was or was not a bona fide 
claim, He may have, it is true, and no 
doubt did, by inference drawn from the fact 
that he found that the road was a public 
one and thatthere had been encorachment, 
come to the conclusion that Chandrika’s 
claim of right was not substantial, but he 
did not record any finding at any time 2s 
to whether Chandrika’s claim was so or a 
pretence to oust jurisdiction of the Magis- 


_ weré examined on behalf of Chandrika jurisdiction of the 


“Magistrate to whom he had referred the’ trate. Tie Lzitned Sessions Judge, there- , 
matter under the lest paragreph of clause fore, considers that this was irregular end 
(1) of section 133 of the Criminal Procedure that the present order.making the Rule. 
Code. - "^ , absolute should be set aside and that 

The second point which was urged before the Magistrate should be directed after 
the learned Sessions Judge appears, tow- notice to both the parties to investi- 
ever, to present somewhat greater difficulty. gate the complaint de novo and to record 
It is that the Sub-Divisional Magistrate a finding as to whether Chandrika’s 
-had no jurisdiction to make the conditional claim is a bona fide one or ‘not; whether- 
order absolute because there wes a tona it is a correct one is another matter. If 

‘ fide claim by Chandrika Koeri of private his claim is a bona fide claim the matter 
tight. Thereis no doubt thatin his wiitten cannot be dealt with under the provisions, 
statement he put forward this claim and, of section 133 of the Criminal Procedure 
according to the Sessions Judge, there is Code, If it is not a bona fide claim, 


equally no doubt that certain witnesses who but merely. a pretext to oust the 
Magistrate under 


of that section, then 


. depose that Chandrika had had -this sc- 
. called obstruction on this lend for a con- 


"siderable length of time. 


the provisions 
the fact should be recorded, "This 
reference must, therefore, be accepted. The 
order of the Sub-Divisional Magistrate of 


... Now, itislaid down, in the case of Queen- 


` Empress v. Bissessur Sahu (2) &hiatina pro- Buxar dated the 23rd February last must 


-'ceeding under section 133 of the Criminel beset aside and the matter must be 


Procedure Code, for the prupose of compel- investigated de novo. 

ling the removal of an obstruction froma Z K. `` 

public way where a bona fide question 

as to the way being public is raised, these 

is no jurisdiction to make an order under 

the section ‘and the question should be left 

for determination by the Civil Court. To- ` 
"have this effect, however, the claim must. ' 

be bona fide and not mere pretence to oust 


Reference accepted. 


=- jurisdiction, and it is for the Magistrate . 


' (2) 9M. Zo1jt0 Ind. Jur, 485; à Welr6o; 3 Ind, 
“Dee. (N. 8.) B37 o ooo n 
(2 17C: 5624 8. Ind, Det, (8)9144 — | 
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HUKUM CHAND 0, EMPEROR.. . `$- C+ DEVI DIAL 2. EMPEROR. . | > s 
I 20e 07 ie e on A is isa very:petty matter, “But, however,” 
ALLAHABAD HIGH. COURT. .. - to discourage, Criminal Courts from taking ~ 
CRrwINAL REVISION NO. I01 OF 1923: .:. up such “cases, I set. aside the. conviction 
.v i^ March 28, 1923: — ^ end sentence-and dircet the fine to be. te 
Present;—Mtr. Justice Ryves.. -fünded if paid. ’ Kh = 
HUKUM CHAND—APPLICANT, ZK. =- Conviction set aside, 


ee ee versus " ; EA M 
s3 EMPEROR—Opposite PARTY: ^ .5i oso nea y 
Penal Code (Act XL V of 1860), s. 426->Mis- Pee 

chief—Removal of earth by tenant in exercise of - -. 2 
bona fide right-—Dispwte of civil. nature— Criminal fée. eaae PL IHE a ee uci 
Courts, duty of. : g i : D : A 


: Criminl Courts are rot meant to decide ques- ` PS. i ] ec Ne 
. tions which are of a civil nature between a land- i LAHORE HIGH COURT. - ` 
lord and his tenants. Pu. CRIMINAL -REVISION- PETITION No. 1038 
Accused removed some earth froma plot of ` OF 1022 SUE TES 
land belonging.to his landlord in the exercise m : of os 73 
of an ‘alleged customary right under which. = November 27; 1982 
all residents of the village were. entitled'to EN Present;—Mr. Justice Martineau. 
remove earth when they wanted it. He-was con- - DEVI DIAL-—CONVICT—PETITIONER 
Gh vd that ea 426 of Jhe Penal Codex ^ - 7 Sarre Tersus <7 o n s 
Held, that the dispute, -if any, b n . the E E E X OE 
: ispnte, -if any, between the . EMPEROR—RESPONDENT. 


' accused and his landlord was of a civil nature and” ~-. .. : " 
the conviction-of the accused was n t, therefore, Penal. Code. (Act XL V of 1860), ss. 342, 500— 
justified, . PONE AD e of Defamation—. Evidence rU dep i of complains 
: Criminal isi pal : ant, admissibilityof — Publication, proof of —Prosecu- ` 

the Gea se i tion, duly of-—Examination oj accused, value of. ` 

tomes . CVi*ss, onohj&hanptr, > In an action for - damages for libel or slander 
dated the 29th of August 1922. ' ' 2 - avidence-may be given in mitigation of damages 
Mr. Saila Nath Mukerji, for-the Appli-, to show that the plaintiff has a general bad, charac- 
cant PEU is 5 ter. [p 806, col, 1.) sag 2 iud: 3 
"Meu : : z TAE Scoil v. Sampson, (1 . B.'D. 491; 51 L. Je 
‘The Assistant Goverrment Advocate, for. o. P alo wid qe AN ud Se. R. pit 46 J. $ 
for the Crown. 4 LM ees 408, relied on. ligero uen = NE. "n 
0^ are t - : So o... + Similarly, in a^criminal prosecution where it is 
. JUDGMENT.—Inthiscase Hukum Chand’ essential, in order to constitute the offence of de- 
was fined Rs. 10 under : section..426 ' famation, that the person who makes or publishes 


£ the India ] - for. havi the imputation ‘complained of should intend fo 
: Ce nri asi ior. baying harm, ec know. or have reason to believe that the - 


"removed some- eárth from, two plots imputation will harm, the reputation of the per- | 
of - land, one described ', as banjat. son conc tning whom it is made or published, the 
and “the other a. grove, | which .weré, question what reputation b ag A has -- - 
in the possession of the zemindar of! the is relevant. [p. 806, col. 2.] | M; : 
NUUS A A lo s Pa .. Where. the:’ imputation complained -of is 
village, without his consent, . We- are not’ inst the complainant, an official, had com- 
informed as to how much earth-was taket, -peled the’. accused to pay him a bribe} 


But evidently there was more than a mere. the accused is centitied to prove that the 
- or $å C i ; ‘complainant has a notoriously bad reputation 
ese : hsc e ts grounds of comp “tpribe-taker, so that the imputation 
eppea pis elow there 1310 ground ..- made as to his having taken a bribe on the particular 
taken to the eftect that section 95 of the ^ occasion in ques:ion, even if false, could not 'dam- 
Indian Penal Code would cover the case: ` ag- his ee as he had opie n pes man 
The gravamen, of the charge, of couse, is oase, proof of the comp ainan ’s bad reputation . 
. that the applicant took this carth without ` me LED Et P p in case of 
getting the consent of the zemindar and’ thé; < ^ tt is the duty of the prosecution inevery case to 
zemindar’s, karinda hes brought this charge. make out its case ee ean a gap d He 
iri support of the sacred rights of the zemin- ` evidence cannot be filled up oy say mede 
dar. . The :defence™-was "hat the accused made by the acoúsed im his examination under 
`; dnm B VAS used.. Section 342 of the Criminal Procedure Code. [pi | 
- was only following the custom of the wil. /806; col. TJ LL. ya 
lage and taking earth as every -body else, | < Moh‘deen Alan eo died A 27.M. 2383. 
` di i it, ` i (iat 2 Weir 408; r Cr. L. J. 566, relied on. ^ * 
aec : MU are Healy po thinh PA Magistrate is not-entitled under section 342 
m £ mina m ourts “were meant to of the Criminal Procedure Code to put questions 
decide questions which ate really of a civil ' £o: the accused if.the-prosecution-has notlet in evi- 
‘nature between the landlord and his tenants.. dénce implicating himin thé offence with which. 


-of this case 
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hé is charged, and answers to questions put by a 


Magistrate in contravention of that section are 
not admissible in evidence against the accused. 
[p. 806, col. 2; p. 807, col. 1.] 

Inve Abibulla Rowthan, 30 


J. 6239 relied on, 


- ` Where in a prosecution for defamation no évi- 


dence: is let in on behalf of the prosecution to prove 


"the making or the publishing by the accused of 


the imputation complained of, the accused is entitled 
to an acquittal, and the prosecuticn cannot claim 
to have proved their case by virtue of any admission 
made by the accused in his examination. [p. 807, 
col. 7.) S : 

. Petition, under section 439, Criminal Pro- 
cedure Code, for revision of an order of the 
Sessions Judge, Gujranwala, dated the 


' goth June 1922, affirming that of the District 


Magistrate, Gujranwala, dated the rst March 
10922. ; 
“Dr. G. C. Narang, for the Petitioner. 
"Lala Amar Nath Chona, for the. Goven- 
merit Advocate, for the Respondent. 
JUDGMENT.—This is an application for 
revision of an order of the Sessions Judge 
of Gujranwala affirming the conviction of 
the petitioner for. having  defamed the 
complainant, an Extra Assistant Commi- 
ssioner, by publishing an imputation 
that the latter bad compelled him to pay 
a bribe of Rs: I,000 in order to avoid o 
prosecution for a certain offence. 
. The grounds urged in support of the 
application are (1) that the petitioner was 


‘not allowed to produce evidence as to the 
‘complainant having taken bribes on other 


occasions and. general evidence as to "the 


. complainant's reputation, (2) that pub- 
. lication of the libel has not been proved, 
: 4nd (3) that part of-the evidence for the 

' defence was not considered by the learned 


Sessions Judge. 4 
Evidence as to the complainant having 
taken bribes on specific occasions other 
than the one which forms the subject 
1 would, in my opinion, be 
itrelevant, but I agree with the arguments 
that the petitioner was entitled to pro- 


. duce evidence to show that the complainant 


had the reputation of being a brihe-taker. 
Itis settled law that in an action for damages 
for libel or slander evidence may be given in 
mitigation of damages to show that the 
plaintit: had a general bad character (Scott 
v. Sampson (1) and Odgers on Libel and 
1) (1882).8 Q. B. D. 491 ; 51 I» J. Q. B. 3i 
sola Tata 130 W, R 341546, ee a 


__ INDIAN CASES. 


Ind. Cas. 4471 39 M. . 
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Slander 5th, Edition, page 402.) Similarly, 
in a criminal prosecution where it is essential, 
in order to constitute the offence of defama- 
tion, that the person who makes or 
“publishes the imputation complained of 
should intend to harm, or know or have 
reason to believe that the imputation will 
harm the reputation of the person 
concerning whom it is made or published, 
the question what reputation the com- 
plainant had is relevant. Ifthe petitioner 
in the, present case were able to prove 
that the complainant had a notoriously 
bad reputation asa bribe-taker it might 
reasonably be argued that the intputa- 
tion made as to his having taken a bribe 
on the particular occasion in question, 
even if false, could not damage his 
reputation as he had none to lose; and 
in any case proof of the complainant’s 
bad reputation would affect the sentence 
to be passed in case of conviction. I hold, 
therefore, that the evidence which the peti- 
tioner wished to adduce in proof of the 
contplainanat's bad reputation was wrongly , 
excluded. ' 

It is, however, not necessary to send the 
case back for that evidence to be recorded 
as the application for revision must succeed 
also on the second of the three grounds 
mentioned above. Admittedly, no evidence 
was given by the prosecution to prove that 
the petitioner made or published the impu- 
tation complained of, but the Courts below 
have held the publication to be proved 
because the petitioner when examined 
admitted the , publication. This is an 
etroneous view of the law. The prosect- 
tion must make out its case by evidence 
and a gap in the evidence cannot ba filled . 
up by any statement made by the 
accused in his examination under section 342 
of the Criminal Procedure Code. This 
has been so held in Mohideen Abdul Kadir v. 
Emperor (2) which is a case exactly in 
point. Further, it has been held in In re 
Abibulla Rowthan (3) that the Magis- 
trate is not entitled-under section .342 
of the Code to put questions to the 
accused if the - prosecution has not let 
in evidence implicating him in the 
offence with which he is charged, and 

(2)27 M. 233, 2 Weir 403; r Cr. I. J. 596, 

(3) 30 Lu 1 Cas. 417: 3) M. 773: (t9153) M. W. N 


413; 2 I, W, 939; 18 Cr. L. J, 623. 
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that ariswers to questions put bya Qom- 
mitting Magistrate: in contravention’ of 


that section are, not admissible in evi. 


dence against the accused at the tril. 
^ As no evidence has-been given to prove 
that the petitioner mede or. published the 
imputation concerning the complainant the 
conviction cannot b» sustained and I 
accordingly accept ‘the application; set 
-aside the conviction and‘ sentence, and 
_acquit the petitioner. The fine, if paid, will 
be refunded PD NES 
D ZEE. Application accepted. 


CALCUTTA HIGH COURT `` 

CRIMINAL REVISION NO. 304 OF 1923. 
s April r9, 1923. E x 
Present:—Mr. Justice Buckland and Mr. 
| justice Cuming, | d l 

KEDAR NATH DEY— PETITIONER 

i + versus cf 
MOHAMED SIDDIK AND OTHERS-— | 
ACCUSED—-OPPOSITE PARTY, |, ^... 
Criminal breach of trust-—Property in possession 
‘of third person—Ordér directing detention of prop- 
erly, legality of... j ' ; 
In a case of a criminal breach of trust in res- 
pect of a motor car which, it appeared, had been 
soli by the accused to a third person the Magis- 
` trate made an order directing that the car should 
remain in Court until further orders; i es 
. Held, that as regards the purchaser of the car 
there was a gross abuse of the process of. a Cri- 
“minal Court by utilising criminal proceedings 
to which he was not a party for the detention 
of property which he had bought and of which he 
was in possession, whether or not the seller-had 
a right to sell it to him. | [p. 807, col. r.] 
Application against an order of the 
‘Presidency Magistrate, dated the: r4th 

< March;1923. f Ae 
Babu Manmatha Nath Mukherjee, for 

the Petitioner. : et 

Babu -Probode Chandra Chatterjee, “for 
Opposite Party No. 1.- _ 
BabuiB. B. Mukherjee, . 
Party No. 2. 4 
JUDGMENT. sh 
Buckland, J.—This is ən application 
made on behalf of one Kedar Nath Dey 
against an order of the Chief Presidency 


| Order was made in 


Chief: 


for ‘Opposite, 


CASES. | 


boz 
“Magistrate, dated the r4th March 1923, 


directing that a certain.motor car should 
remain in Court until further orders. That 
order | . criminal proceedings 
instituted by Mohamed Siddik against a 
person ofthe name of Rigby in which 
the latter is charged with criminal breach 
of trust in respect of the motor car. ‘Those 
criminal proceedings themselves as between 


. the parties ate not before us and we are 


only concerned with the ' order ' made 


-against Kedar Nath Dey for the return 


ofthe car, But from Siddik’s petition 
of complaint it appears there were 
atrangements embodied in an agreement bet- 
ween him and Rigby with reference to this 


Motor car.‘ The petition of complaint _ 


further states that He leaint on enquiry 
that Rigby had soldthe car to Kedar Nath 
-Dey contrary to the terms of the agreement. 
The position, therefore, is that there was a 
dispute about this car resulting in ctiminal 
proceedings between Mohamed Siddik ‘and 
Rigby. Kedar Nath alleges that these 
Proceedings are collusive for the pur- 
pose of securing the car from "him 
for , tle, benefit of the.parties. That 
is hardly a matter we can go into,’ 
but I- may say, 
the criminal proceedings now pending 
between Mohamed Siddik and Rigby, that 
from the petition of complaint it is obvious 


that, even as regards those proceedings, . 


it may be a matter for consideration as to 
whether or not the questions involved are 
matters for a Criminal or a Civil Court; 
"But as regards Kedar Nath Dey I have not 


the slighest hesitation in saying that-there . 
“has been a gross abuse of the process of a 


Criminal Court by utilising crimina] pro- 


ceedings to which Kedar Nath Dey is not ' 


a party for the detention of property which 
he professed to have and had admittedly 
bought, and of which he wasin possession, 
whether or not the seller had a right to sell 
it to him,’ I can only suppose the object 
is to endeavour to obtain. the judgment 


, of the Criminal Court upon a question which 


clearly ought to be determined in a civil 
suit. "The car may be detained for a’ 


| period of several months in which time 


it will probably  $eriously deteriorate. 
Though the. car should notbe detained 
until the conclusion of the criminal cese 


without prejudging . 


` 


A. 
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I.think some order should be made safe- 


guarding the rights of Siddik, if he has any, 
‘until the question of the ownership of the 
car or any other such questions of a civil 
nature to which the facts may be give rise 
have been decided by a Court competent 
to deal with them if proceedings are insti-. 
tuted within a reasonable time for that 
purpose. : 
- ‘Theorder , therefore.isthat on Kedar Nath 
Dey giving an undertaking in writing to this 
Court to produce the cer whenever called 
upon, to do so either by this Court or by 
the Court of the Chief? Presidency Magis- 
trate until the proceedings before him have 
'terminated and upon Kedar Neth Dey 
giving security in the.sum of rupees ten 
thousand by his own bond and by one surety 
to the satisfaction of the Chief Presidency 
Magistrate, the car in question will be 
returned to him. "M 
On . the undertaking to this Comt 
being given it will be.certified by an officer 
of this Court to the Chief-Presidency Ma- 
gistrate so that he may act upon such certi- 
ficate When he has taken the security orCer- 
. ed. When the above directions bave been 
carried out the order of the Chief Presidency 


Magistrate dated the x4th March 1923, 


. directing the car to remain in Court will 
be set aside and on the criminal proceedings 


-.now pending between Siddik and Rigby 


“before the Chief Presidency Magistrate 
béing concluded ‘Kedar Nath Dey will be 
dischargea from his bond and uncertek- 
ing and his surety olso.will be discharged, 

. This order is without prejudice to any order 

“that may be made in relation to this car 

. by any Civil Court of competent jurisdic- 
tion at any date hereafter, 

Cuming, J.—I agree. 


BLN, Order set aside. 
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LAHORE HIGH COURT. 
CRIMINAL ArPEAL No. 959 OF 1922. 
January 24, 1023. 
Présent:—Mr. Justice Camptell. 
CHHAPROLIA— ConvicT—APPELLANT 

P DOT SS f 
EMPEROR--RESPONDEN!. 

Criminal Procedure Code {Act V of 1898), ss. 
337, 494— Approver—Discharged accomplice—~ 
Corroboration of evidenée—Penal Code( Act X L V 
of 1860), s. 400 — Association for habitually commit- 
ting dacoity— Evidence of accomplice. - 

An accomplice witness against whom the case 
has been withdrawn under- section 494 of the 
Criminal Procedure Code is less reliable than one 
to whom a pardon has been tendered under sec- 
tion 337 of the Code. The latter is pardoned 
conditionally and has before him, as an induce- 
ment to stick to the truth, the constant appre- 
hension that his statement may be’ used against 
him in a trial hereafter if he is proved to have 
given false evidence on any point. Moreover, 
there is at least one previous statement by which 
his veracity can be tested. On the other hand, 
the accomplice witness, who has riot received a 
conditional pardon, is a freer man in the witness- 
box since he is not pinned down to a previous 
statement which may be based on tutored material, 
by the fear of prosecution for perjury if his de- 
position in Court does not correspond exactly 
with that previous statement. [p. 809, col. x.]. 

In any case, the evidence of an accomplice must 
beregarded astainted,pàrticularly of an accomplice 
who has been discharged under section 494 of 
the Criminal Procedure Code, and it must be 

“corroborated in material particulars before it 
can be acted upon. [p. 809, cols. 1 & 2-] 

When persons are charged with belonging to 
a gang associated for purposes of habitually com- 
mitting offences, the only direct evidence that can 
be tendered is that of accomplices. Other wit- 
nesses can testify to association on certain isolated 
occasions, but the man who gives .evidence of 
Habitual association for a particular purpose 
must almost inevitably be an accomplice. [p. 809, 
col.z]- - : : i 

- Criminal appeal from an order of the 
Special Magistrate, First Class, with section 
30 powers, Delhi; dated tle 31st July 
1922. ` ; 

Diwan Ram Lal, for the Government 
Advocate, for the Respondent, 


JUDGMENT.—This . judgment will 
dispose of tlie separate appeals of 13 Tersors 


_out of 17 convicted by Lala Gopal Das, 


Special Magistrate, with section 30 powers, 
Delni, of an offence under section «co. 
Of these persons Gopal Chamar, Shola, 
Khatik, Badam Khatik, Babbəm Khatik, 
Babu Khatik, and Sirya, Jaga, have appeal- - 
ed through Connsei Mr. Rustomji. The other 
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appellants,"Harsa, Chhaprolia, Zahtia, Belia, 
Rai Singh, altas Ashrafi Lal, Ajab Singh 
and Ram Chand have appealed thiougu 
Jail. Of this second group, the last named 
is also a Khatik, and the others aré members 
of criminal tribes beivg described os Bhatu 
Sansis with the exception of Chhaprolia 
who is described os a Kanjar Sansi, Of 
the three persons who kave not appealed 
Harnam is a Kanjar Sansi and Ram Dial 
asi Kala are Bhatu Sansis. 

The principal, prosecution witnesses. are 
three appro vers Jahangir, Bhatu Sansi, Ram 
Lal, Kanjer Sansi, and Bannun Kanja: Sari. 

„These three approvers were not given 
oan pardons but tbe coses ageinst 
them were withdrawn by the Public Pro- 
sectitor with the leave of the Court under 
section 494, Criminal Proceudre Code, end 

-they were. then tendered as witnesses. 
Mr. Rustomji has raised the objection, 
that they were not competent witnesses, 
but authority is against him on this point 
and all that he can point to is the opinion 
of the miaoritv Judge n the Full Bench 
decision Queen-Einpress v. Hussein Haji (1). 

It can; of course, be argued with reason 
that an accomplice witness, against whom 
the case has been withdrawn under section 
494, is less reliable than one to whom a 
pardon has been tendered under section 
337. The latter is pardoned conditionally 
and has before him, as an inducement 
to stick to the truth, the constant: appre- 
hension that his statement may be used 
agaiust him in a trial hereafter if he is 
proved to have given false evidence on 
any point. Moreover, there is at least one 
previous statement by which: his veracity 
can be tested. On the other hand, it 
might be claimed that the accomplice 
witness who has not received a conditional 
pardon is a freer man in the witness-box 
since he isnot pinaed down to a previous 
‘statement which may be based on tutored 
material, by the fear of prosecution for 
perjury if his deposition in Court does not 
correspond exactly with that previous state- 
ment. 

In any case, however, an- accomplice’ 8 
evidence sust he regarded as tainted, 
particularly in such a case as is now befcre 
me, and it must be corroborated in material 
particulars before it can be acted upon. 


(2 25 B. 422; 2 Bom, Ie R. r095. 
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In regard tó the extent of corroboration 
necessary it must be remembered, as the 
learned Counsel for the Crown kas pointed 
out; that when persons are charged with 
belonging to a gang, associated for purposes 

of habitually committing offences, the only 
direct evidence that can Le tendered is 
that of accomplices. Other witnesses 
can testify to association on certain isolated 
occasions, but the man who gives evidence 
of habitual association for a particular 
purpose must almost inevitably ke an 

accomplice. 

The approver witness is: Jahangir who 
has made a very long statement implicating 
all the appellanis end descriting 33 decoi- 
ties or thefts committed ky the’; pang of 
which he hinself was the leader. Hé is 
corroborated ky one or other of the other 
two approversin regard to al! but five of the 
occurrences. "Twenty-niie of these occur- 
rences have been proved to have taken place 
hy the evidence of independent witnesses. 
who make it quite clear. that the offences 
were committed by a gang. The existence 
of a gang is fully established, and the 
discovery of stolen property, whieh. hes 
been duly identified, in the possession 
or control of the three approvers furnishes 

satisfactory corroboration of their own 
statements that they were members of 
the gang. 

In support of the Mavistrate’s finding, 
that each of the appellants was an accepted 
member of the gang, the following evidence 
is relicd upon to corroborate the direct 
evidence of the approvers ;— 


1. Proof that certain of them were 
atrested on the evening of the 14th of 
June 192r, in a garden at Mecrüt of which 
Jahangir, approver, was the lessee, that 
they endeavoured to escape, when the 
Police raided the place, that the approvers 
were present with them, that the next 
day some ‘stolen property was found in 
the garden, and that ten days later other 
stolen valuables were dug wp in the 
garden on information given by one of the 
approvers. 

2. Evidence of associ fationin other places, 

3. In the case of two of the appellants 
direct evidence of participaticn in a specife 
offence of daccity. 

4. Evideuce of arrestin places other 
than the garden, 


.. Were 
: Settlements. ` 
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i^ §, Evidence of previous convictions for 
- theft and kindred. offences in the cases 
of some! of the ‘appellants. 


6. Evidence that some of the appellants 
absconders frem Criminal Tribes 


The incident immediately responsible for 


<. the prosecution of the appellants was tne 


at 


D Y 


' - eapture of-Rai Singh, appellant, on tne 
* -Ist June r92r,in the course of what Jahan- 


"gir, : approver, has described as occurrence 
No, 29. A gang, of which he was a member 


and some of the members of which carried. 


firearms, "attacked. and looted some huts 


-. en the banks of the Jamna. The people 


. of these and other neighbouring huts gather- 


' ed'and forced the dacoits to retreat across 


 theriver. One ofthegang,a man named 
Dalle, was drowned and: Rai Singh was 


" ‘so exhausted that- his companions had 


-to-leave him behind and thus he fell 


` - into the hands of the pursuers who made: 
. him over-to the Police. From Rai Singh 


was ascertained the name of one of. the 
prosecution witnesses, Chhajju, who -con- 
fessedly' was an accomplice with the gang 
` but. who was not placed on tiral as having. 
© been a member thereof, Chhajju gave 
information, whicnléd to the raid on Meerut 
garden and to the d'scovery of stolen 
property there. Other information was ob- 
tained from the approvers and other persons 
captured in the garden. ' š 
' Mr. Rustomji, for tne. appellants above 
named as his clients, does not contest the 
„evidence of the existence of the gang or- 
"of the membership thereof of the approvers 
' and this evidence, in' my. opinion, is not 


> "rebutted by anything. on -the record. It 


‘is to be seen in the case of each appellant 
‘whether he is proved.to have belonged 
; to the gang.” It has. been stated already 
that the evidence of the three accomplice 
, witnesses, whom I have ` designated ap 
"provers implicates all the appellants and 
what I proceed to discuss is the evidence 


. supporting or contradicting the statements 


'.of those three men. ; 
Shola—This man isa Khatik, and Mr. 


'. Rustoinji, who appears-for him, concedes 


that- the case against him is very strong. 
‘He is-said to have been, what the leerned 
Counsel for the Crown.has described. as 
“the head. of the disposals branch of the 


gang. A quantity of stolen-property was. 


z 
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found in his house which has been proved 

satisfactorily to represent four offences ` 
by evidence to rebut which no attempt 
has: teen made. There is also a good 
deal of evidence of association with the 
approvers and other appellants against 
whom I find the charge to he established 


-and there are no reasons for interfering 


either with the conviction of this man. 


-or with the séntence imposed upon him 


of five years rigorous imprisonment. His 


"appeal is dismissed. 


Badam and Babbam.—Vhese twd 
Khatik brothers who „are found 
by the Magistrate to be step-brothers 
of Shola. They were not ‘arrested 
in company of any of the other appel- 
lants, and the only evidence of how they 
were arrested is a statement that they were 
arrested by the Meerut Police. ‘hey are 
said by. Muhammad Din to have been 
seen by him in the Meerut garden with the 
other accused, but Muhammad Din ig 
only a boy of 14 and his identification is 
not to be relied upon implicitly without 
the support of other independent evidence, 
Another witness Hira (P. W.No. 72), wao 
has beeu produced to speak also of associa- 
tion in the Meerut garden does not mention 
these persons. Two witnesses, Budha and 
Astam Khan, mention their being seen 
at Shola’s shop in Meerut with the other. 
accused. But if they were relatives ‘of 


are 


-Shola, itis quite possible for them to have 


been there for innocenf"purposes, anc the 
mere fact of their reiationship canuot create 
a presumption that they. were associated 
with Shola.in crime. The corroborative 
evidence against these persousin my opinion 
is insufficient. I accept their appeais, set 
aside their convictions and sentences and 
crder, that they be released. 

Batu.— This man alsois a Khatik and was 
arrseted at, Shola's shop with Shola and 
Ram Chand,’ appellants. The. evidence- 
ot Muhammad Din that he was seen at the 
Meerut garden with the other appellants 
is. corroborated by Hira whom. there is no 
reason to disbelieve. "It has already been 
remarked that this Meerut garden is proved 
to have been the hhead-quarters of, the 
gang by reason of the discovery initof the 
proceeds of several robberies. Anothei wit- 
ness, Budha, deposes io having seen the 
appellant en more than one occasion at 
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Shola’s shop with other accused persons. 
He is corfoborated by Astam Khan 
(P. W. No, 91). Itis true, as argued by Mr. 
Rustomji, that the ear-ring found in Babu’s 
possession is not proved to have beer 
stolen property- hy ‘evidence other than 
that of the approvers, bat there is, in my 
opinion, sufficient corroboration of theap- 
provers’ statements that he was a member 
of the gauz. I dismiss his appeal. . 
Ram Chand.—Tuis is another Khatik 
and his case is similar to that of Babu, 
He was ‘arrested with Shola and Babn 
at Shola’s house. It is true, that Budha 
(P. W.No. 92) says,thathe was not one of the 
persons whom he saw frequenting Shola’s 
shop; but Hira and Muhammad Din depose 
to his having been on various occasions 
in the Meerut garden, and there is no 
explanation of why he, a Khatik should go 
there and consort with Sansis ‘The evi- 
dence of the witnesses who prove nim to 
be of good character does not rebut the 
prosecution case and I dismiss his appeal. 


. Gopal.—He is a Chamar who is alleged 


by the approvers to have participated: 


in one substantive offence only. He is 
stated by Astam Khan (P.W.No, or)tohave 
been seen at Shola's shop, but this witness 
is not clear that he was in the company 
of other accused. Muhammad Din, the 
boy,says that he used to come to the Meerut 
garden ; but may nave been mistaken. The 
defence is, that Gopal was arrested by 
mistake for another man named Qopal, 
andit is conceded by the learned Counsel 
for the Crown that the corroborative evi- 


dence against this man is very slight. 1. 
accept his appeal, set aside the conviction’ 


and sentence and order that he be realeased. 

Sirya.—He is described as a. Jaga and 
there is direct evidence of his being con- 
cerned in a substantive offence under 
section 395 for 
in the Sessions Court at Meerut. His 
defence was mainly directed to proving 
an alibi in regard tn taat offence, but, 
as tne learned Magistrate has held, there 
is no apparent reason for disbelieving-the 
evidence of Musammat Rammo, Achpal 
aud Musammat Mathri, who are his own 
relatives that'he was one of the offenders. 
There is also evidence that he consorted 


[d 
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which he is under trial’ 
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with the approvers: and the other ‘accused 
at Shola’s shop and in the garden. There 
are no grounds for interference with his 
conviction, but I-do not see why he should 
have been given a more severe sentence 
than Shola. Heis alleged by the approvers 
to have been a prominent member of the 

f gaug, but. there is no corroboration of Special 
prominence and heis not a previous convict. | 
I accept his appeal to the extent of redtcing 
the sentence to one of five years’ rigorous 
imprisonment with three months! soli 
taty confinement, 


Belía.—According to the approvers this 
man participated iu a large number of 
offences, He was arrested in the Meerut 
garden, He is proved to have absconded 
on the 3rd of August 1920, from. a Settle- 
ment of Criminal Tribes. ‘There is evidence 
of association on other occasions and ke - 
makes no allegations against the ap- 
provers. He has been once on security 
under section 110 but he is nof a previous 
convict. At the same time, the fact that 
he absconded. from the Settlement corrubo- 
rates the other evidence that he deliterate- 
ly devoted himself to.a carcer of crime. 
There is. no reason -to interfere with this 
man's conviction, As regards sentence, ke 


. has been classified with other appellants 


who are previous convicts and 1 uo not 
appreciate the necessity of giving him a 
more severe sentence than Shola and Sirya, 
Laccept his appeal to the extent of reducing 
the sentence to one of five years’ rigorous 
imprisonment with three: months’ solitary 
confinement.. . ` 


"Zahria alias Balwania.—This man also 
absconded from a Criminal Tribes Settle- - 
ment and he also was arrested in the garden. . 

"There is corroborative evidence ‘of associ- 
ation on’ other ‘occasions. He has two: 
previous convictions, one "under: sectior 
379 ond the other under section 392, Indian 
Penal Code. In his petition of appeal 
"he alleges, that he is ‘old ond feeble: 
"but he was medically examined -in- the - 
Court below and found sound and healthy 
. for his age. There are no grounds for 


'. interference with his conviction or with 


his sentence, and'I dismiss his appeal. 


— A 


. < developing 
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$12 
^, EMPEROR U, SHIVLINGAPPA BASAPAA, 
Ra. Stngh alais Ashrafi Lel.—Tnis man, 
“as‘alteady stated, was arrested red-handed 
and his statement to the contrary. is 
dot, supported by any evidence. He es- 
rapêt “from a” Criminal Tribes Settle- 
ment with Haása, appellant, on the 18th 
May 103r, aad the date of his. arrest is 
. ist. June: it might be questioned yhe- 
ther in this short. time, he could be "held 
to have become a regula w member of the 
. gang. On this point there is evidence- 
i that Alansa; who was arrested on the z4th 
Tunein the garden, stuck to the gang ttp 
ta, the end, “and itis a reasonable expiaua- 
tion of the escape of the two men from the 
Settlefnent, that, they intended to embark 
; upon” a systematic career of crime. "There 


2j8 evidence that, he was associated with. 


the other. accused fur a day or two before 
“his cáptüré, and the conuection between 
the ‘approvers aud. certain articles leit: 
behiad by the. offenders at the time when 
Rai Singh was captured is estabisued, 
These circumstances corroborate the ap- 
| provers’ evidence of his membership of 
“tha gang, and the fact of his two previous 
convictions under section 379, Indian Penal 
Code, i8 also to be borne in mind. ‘There 
-~ are no, grounds for interference in this 
' Case ‘and { dismiss the appeal. - His plea 
‘of blindness raised in his petition of appeal 
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` was dealt within the lower Court by medical - 


found to te 
but at the 
he could sce 


He was 
seilile ‘cataract, 
' time of "the examination ' 


^ eximinátioà, 


+. Quite well enough for all ordinary pure 
2: pases. 


Hünsa.--As stated above; this man, 

. übsconded from a Criminal Tribes Settle- > 
ment with Rai Singh on the 18th “May 
192r. “He was arrested, in’ the garden 
- dm the raid of the 14th June 192X. There 


is 'other. evidence of assoviation, notably 
-the statement of Chhajju, (P. W. No £04), 


^: who although. an accomplice has been 


-< independently corroborated. in most ime 
'« ` portant details, of his evidence. Hansa 
ds. a previous convict under section 380, 


€ 


^"and.I consider the approver’s evidence’ 


tn be sufficiently corroburated, Í dismiss 


appeal. s 
z Chhabrolia. — This appellant ahseonded 


` ment from the 29th. March x921 on whi. h 


date he was given leave and did not re.” 


n 
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furn. He is a previous convict, having 
one conviction under section 380. He. 
was atrested in the Meerut garden and there 
is a good deal gf evidence of his associaticn 
with the approvers and the other appellants 
on other occasions. The defence evidence 
produced by him supported the case for 
the prosecution in that it showed that 
he was not at the-Dhariwal Settlement 
on the dates of the offences in which he 
was- alleged. by the approvers to have 
participated. “He alleged enmity with 
Jahangir, approver, but failed to prove 
it. 1 dismiss his appeal. ~-~ 

-Ajah Singh alias Baldova—-This man 
has three previous convictions, two under 
section 379, and one under section 4or, 
Indian Penal Code. When the garden 
was raided he was found to have hidden 
in a cook-house and was captured there, 
According to hisown statement he abscond- 
ed from a Criminal ‘lrihes Settlement, 
but taere is no other evidence to that 
effect. Several witnesses testify to his 
association ‘with: Jahangir, approver, and 
the others: at the garden ond at Shola's 
shop. He now alleges, that he was on bad 
terms with the .approver Jahangir, but- 
he did not state’ this in the Court below, 
The case against him is sufficiently corro; 
Lorated and I dsimiss - his appeal. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL REFERENCE NO. 29 OF 1922. 
|: ^ August 17, 1922. - 
Present. bir Lallubhai Shah, K'.; 
_ Chief Justice, and Mr. Justice Crimp, - 
EMPEROR—PRoSECUTOR 
versus 
. SHIVLINGAPPA BASAP PA—Accusen. 
Criminal Procedure Code (Act V of 1898), ss. 
407, 422, 439—S: 407, appeal under, hearing -of— 
Notice to o ficer appointed by Local Government not 
_given— Illegality — Acquitial — Revision — High 
Court, when will interfere. 


from the. Dhariwal Criminal Tribes Settle-; ` ‘Where an appeal under section 407,- Criminal 


Procedure Code, isheard by a Magistrate specially 
empowered to hear such appeals, it is incumbent 
on the Magistrate to give notice of such hearing 
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under section 422 of the Code, to the officer ap- 

- pointed by the Local Government in that behalf 
and an omission to give such notice before hearing 
the appeal cannotbe treated as an irregularity. The 
disposal of such an appeal without notice to the 
officer is not a legal disposal of the appeal. 

Although the High Court will not, under 
section 439 of the Criminal Procedure Code, 
ordinarily interfere with an order of 
acquittal, it will do so where such an order 
is invalid, as where itis passed in an appeal under 
section 407 of the Code of the hearing of which 
the officer appointed by the Local Government 
in that behalf had no notice. 


Criminal reference made by the Dis- 
trict Magistrate, Sbolapur. 

Mr. D, G. Dali, for the Accused. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown, ' 

JUDGMENT.—In this case five persons 
were tried by the Second Class Magistrate 
of Sholapur and convicted of hurt uncer 
section 323, Indian Penal Code. There 
was a charge under section 147, Indian 
Penal Code, but asthereis some difference 
between the parties as to what the correct 
interpretation of the charge as framed 
was, I do not desire to express any opinion 
as to whether the charge also related 
to the offence under section 
Penal Code, I have referred to the charge 
to show what ‘the’ nature ofthe proceed- 
ing was. < E: 


The accused appealed to the Sub-Divi- 
sional Magistrate under section 407, Criminal 
Procedure Code, who was authorised to 
hear appeals from the Second Class Magis- 
trates. Without giving any notice to the 
District Magistrate, he ‘proceeded to 
decide the appeal, and acquitted the 
accused, The case has been brought 
to our notice on a reference by 
the District .Magistrate and the learned 
Government Pleader has appeared to sup- 
port the contention thatthe appeal has not 
been legally disposed ofin ‘sofar as it was 
heard and decided without giving notice 
tothe D strict Magistrate as required by 
section. 422, Criminal Procedure Code, 
That section provides that “if the Appellate 
Court does not dismiss the appeal summarily, 
it shall cause notice to be given to the 
appellant or his Pleader, and to suc officer 
as the Local Government may appoint 
in this behalf, of the time and place at 
which such appeal will be heard," The 
_ officer appointed by the Local Government 


. INDIAN CAsas. 


323, Indian’ 


813 


in this behalf is the District Magstrate end ` 


though this provision would not apply so 


‘far as the District Magistrate is concerned 


when the appeal is filed in his Court, it is 
clear that under the provisions of section 
422, Criminal Procedure Code, the notice of 
appeal should. have heen given to- the 
District Magistrate ‘in the present cese. 
The section is imperative: and we do not 
thiuk that the omission to give such a 
notice could be treated merely zs an irre- 
gularity. It is true that under section-439, 
Criminal Procedure Code, we do not interfere 
ordinarily with orders of acquittal; but 
thisisa case in which itis pointed out 
tous that there has been no legal disposal 
of the appeal, and the order which is mace 
without a proper heating cannot te accepted 
as a valid order. We, therefore, set aside 
the order of acquittal made by the: Sub- 
Divisional Magistrete and direct that ile 
appeal be heard and disposed of by him 
according to law. . ae 


W. C. A. Order sel aside. 


m nn 


LAHORE HIGH COURT. 
CRIMINAL, REVISION PETITION No. 1537. 
OF 1922. 

February 2, 1923. 
Present;—Mr, Justice LeRossignol. 
CHASITA—Convic?—PETITIONER 

vefSus ' 
EMPEROR, turowon THE MUNICIPAL 
i COMMITTEE, SIALKOT-— 
: RESPONDENT. 

Punjab Municipal Act (III of 1911), s. 175— 
Notice to remove structure Failure to tender come 
pensation, effect of. : 

The language of section 175.0f the Punjab Muni- 
cipal Act indicates that the requisition open to 
the Municipality: is subject to the payment of 
compensation, that is, the tender of compensa» 
tion must accompany the notice, This procedure 
Bfords the person concerned au opportunity of 


© 421) 35.À. 375. 
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appealiug to the Deputy Commissioner on the 
subject of the reasonableness of the tender and also 
for securing an assessment of the value of the ob- 


, Struction before it ceases to exist. 


A notice under Section 175 of the Punjab Muni- 
cipal Act calling upon a person toremove a structure 
RAP OD panied with the tender of compensation 
is bad, - ] 


Petition, under section 439-0! Criminal 
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1 accept the petition and acquit the 
petitioner, The fine, if already recovered; 
shall be remitted. 


ZR. - Petition accepted. 


— M 


Procedure Code, for revision of an order of . 


the District Magistrate, Siaikot, dated the 
31st August 1922, modifying that of the 


Magistrate, Second Class,, Sialkot, dated | 


the roth May 1922. "M 
. Mr. J. G. Sethi, for the Petitioner. 
“Sheikh Nias Ali, for the Respondent. 


JUDGMENT.—The petitioner was ‘order 


. by the Municipal Committee, Sialkot, to 


. demolish a roof. The notice to him issued 
under section 125 of the Municipal Act 
of the Punjab which runs. 

“The Committee may subject to the 
payment of reasonable compensation, by 
notice require the owner,...to remove.” 

The petitioner has been convicted for 


failing to comply with this notice and urges 


that the conviction is bad inasmuch as no 
compensation was assessed far less paid 
before or simultaneously with the service 
of ‘the notice. 

In my opinion the contention has force, 
Respondent has referred to Nauna Mal 
v. Municipal Board of Hathras (1) and 
to .Chippal v. Municipal Committee 
of Simla (2), but these authorities are not 
in pari matzria and refer to other Statutes 
of which thelanguage differs from that of 
the Municipal ^ Act now under considera- 
tion, : som . 

The language of section 175 indicates 
that the requisition open to the Munici- 
pality is subject to the payment of com- 
‘pensation; 2. e., the tender of compensation 
must accompany the notice. 
~ This procedure affoids.the person con- 
cerned au opportunity for appealing to the 

-Deputy Commissioner on the subject of 
-the reasonableness of the tender and also 
for securing an assessment oi the value of 
the obstruction before it ceases to exist. 


x) 20 Ind, Cas, 403] 11 A, In Je, 486; 14 CJ; 


5 z 
(2) 24 P, R, 1890 Cr. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION PETITION No, 328 
OF 1923. 

May 1r, 1923. . 
Present;—Mr. Justice C. C. Chose and . 
: Mr. Justice Cuming. 
HATEMALI CHAPRASI—PETITIONER | 
TU UCI'SUS 
OSIMADDY AND OTRERS— OPPOSITE 
: Parry, 
Criminal Procedure Code (Act V of 1898), s, 
145, proceedings wunder— Evidence, necessity of. 
Magistrate has no jurisdiction to make an 
order under section 145 of the Criminal Proce- 
dure Code without any evidence being adduced 


before him, E 

Babu Suresh Chandra Talugdar, for the 
Petitioner. 
__JUDGMENT.—In this case, as the record 
shows, there was no evidence adduced 
at all before the Magistrate. That béing 
so, the order of the Magistrate holding 
‘that the second party is eutitled to posses- 
sion of the property in dispute is orie which 
must be set aside. It has been repeatedly 
held by this Court that a Magistrate has no 
jurisdiction to make au order under this 
section without any evidence being adduced 
before him. ` Ban 

Accordingly the order complained of is 
set aside. f = 

The Rule is accordingly made absolute. 

Z. K, ' Rul; made absolute, 
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LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 923 07 1922. 

January 23, £923. 
Preseiz—Mr. Justice Moti Sagar. 
PIR BUKHSH--CoNvICT—APPELLANT 

© yersus 
EMPEROR— REsPOXDENT. 

Penal Code (Act XL V of 1860), s. 401—~Asso- 
ciating for habitually committing theft, requisites 
of — Proof. É . , 

To sustain a conviction on a charge under section 
401 of the Penal Code, it is necessary to prove,— 

(x) that there existed a gang of persons ; . 

(2) that those persons were associated for the 
purpose of committing theft or robbery ; 

(3) that theft or robbery was to be committed 
habitually; and ` : 

(4) that the accused was a member of such gang. 
[p. 816, cols. 1 &2.] 4 

Beja v. Emperor, 26 Ind. Cas. 625; x3 P. Rs 
1914 Crs 16 Cr L. J. 33; 223 P.L. R. 1915) 
63 P. W. R. 1913 Cr.; followed. 

The associating and the purpose of the associa- 
tion may be proved by direct evidence, such 
as that the accused or the accused and others 
met and determined to join together for the purpose 
of habitually committing theft or robbery. In 
the absence of direct evidence, the associating 
and the purpose of the association may be es- 
tablished by proof of acts from which these may 
reasonably be inferred, [p. 816, col. 2.] 

Public Prosecutor v. Bonigiri Pottigadu, 2 Ina, 
Cas. 307 1 32 M. 179; 9 Cr. In J. 5671 5 M. n D 
roo, relied on, 

For instance, the commission ofa large nume 
ber of thefts by the accused within a comparatively 
short time gives rise to an inference that they must 
have been associated for the purpose of habitu- 
ally committing theft. [p. 816, col, 2.] 

Appeal trom an order ot the Additional 
District Magistrate, Delhi, datel the 4th 
September 1922. f 

Dr. Sir Muhammad Iqbal, Kt., for the 
Appellant. 

JUDGMENT.—'These are four appeals 
from a judgment of the Additional 
District Magistrate of Delhi, dated the 
4th September 1922, convicting the 
four appellants of the offence 
being members of a gang of persons 
associated for the purpose of habitually 
committing theft, and sentencing them 
under section gor of the Indian Penal Code 
to various terms of imprisonment. 

Thirteen persons were originally charged. 
with this offence and sent up for trial by 
the Police vuder section 401, Indian Penal 
Code. Out of these r3, one Shah Nawaz 
Khan eventually turned an approver, and 
was accotdingly discharged. Another per- 
son, Sakhawat, who is alleged to have come 


of: 


Šis 


to Delhi from Rohtak with the approver, 
was found by the learned Magistrate not to 
be a member of the gang and was also dis- 
charged. The following six persons, Vora, 
Chand Khan, Rahmat Ullah, Bahadur Ali, 
Ibban and Ganneshi weie eventually ac- 
quitted because the purchasers of the stolen 
property were not able to satisfactorily 
identify them aud aiso because it was not 
satisfactorily proved that they were habit- 
ual thieves. The remaining five persons, 
namely, Wahad Vai, Munshi Lal, Mubam- 
mad Kher, Munshi (Nabi Karim) and 
Pir Bukhsh were convicted and sentenced ta 
imprisonments as follows:— 

Wahad Yar to five years’ rigorousimprison- 
ment, including three months’ solitary con- 
finemeut; also to Police survillance for two 
years after release. f 

Munshi Lal to three years’ rigorous impii ` 
sionment, including two months’ solitary 
confinement, 

Mohammad Khan to three years’ -tigorcus 
imprisonment, including two months’ soli- 
tary confinement. 

Munshi (Nabi Kariin) to five years’-rigs- 
rousimprisonment, including three months” 
solitary confinement also to Police > sur- 
viliance for two years after release, 

Pir Bukhsh to three years’ rigorous im- 
prisonment, including two months’ solitary 
confinement, 

From these convictions four separate 
appeals have been filed three through 
the Jail Authotities and one through Dr.: 
Iqbal who has addressed me on behalf of 
Pir Bukhsh, R i 

No appeal has been filed by Munshi (Nabi 
Karim). The convictions are founded main- 
ly upon the evidence of the approver,.who 
nas given a detailed history of the various 
thefts in which he and his associates were 
implicated and the sole question for determi: 
nation is whether his evidence is corros 
borated im material particulars by 
other independent evidence on therecoid; 
Itappears thatiu the course of a month-and- 
a-half, from the 1st of March to the 15th of 
April 1922, twenty-seven thefts were commits 
edin the City of Delhiin which the present 
appellants with certain.other persons, who 
have either been discharged or acquitted 
for want of proof, took ‘part. Pir Bukhsh 
is alleged to. have taken part in sixteext 
theits, Muhammad Khan iu twelve, Wahad 


^ 
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Var in four and Munshi in three. ‘Chere 
is ample evidence on the record in support 
of the tact that all of these thefts were 
committed and that all the four appellants 
-along with the approver were implicated 
therein, A number of stoley articles have 
been recovered and have been produced 
inevidence. Thesestolen atticles have been 
Sufficiently identified by the victims of 
the various thefts and there is no reason 
why the testimony of these witnesses should 
not be believed. itis aileged by the prose- 
cution that the thieves were carrying on a 
systematic trade in the stolen articles. 
Most of the persons to whom the things 
were sold have been traced and produced 


in evidence. They have testified to their 


having purchased those articles fiom the 
appellants, aud I am satisfied that they are 
statiug the truth. It is unnecessary to refer 
“in thisjudgment to the various witnesses 
who bave identified the stolen articles 
or who have identified the accused. It is 
sufficient to say that their evidence is quite 
convincing and fulls establishes the identity 
of the accused, Tt is contended by Dr. Igba 
that most of these thefts were not 1eported 
to the Police and that the evidence es to the 
identification of the stolen aiticles is not 
satisfactory. Ido not think there is any 
force in this contention. The thefts which 
these accused committed, weie petty thefts 
and the victims mev not have thought it 
worth their while to report them to the 
Police. ;As to the identification of the stolen 
‘articles. the evidence, as already observed, 
is quite satisfactory and fully establishes 
the guilt of the accused. In my opinion 
the . testimony of the approver has been 
sufficiently corroborated in material par- 
.ticulars aud the conclusion at ‘which the 
learned Magistrate has arrived is correct. 
The next question to Le considered is 
whether the appellants or any of them 
belonged to a gang of persons associated 
for the pu:pose of habitually committing 
theft. It has been laid down in Beja v. 
Emperor -(1) that to sustain a conviction 


on.acharge tinder section 40x, Indian Peual 


Code, it is necessary to prove: 
| (1) that there existed a gang of persons; 


-(1) 26 Ind, Cas. 625: 13 P. R, 1914 Ct. 1 16 Cr, 
Te J. 33} 223 P.L. R 19155 63 P.W. R. 1913 Cr, 
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(2) that those persons were associated for 


- the prupose of committing theft or robbery; 


(3) that theft or robbery was to be com- 
mitted habitually; 

(4) that the: accused was a member of 
stich gang, and the question for decision is 
whether the prosecution have succeeded in 
establishing that the appeliauts were asso- 
ciated together for these purposes. In Public 
Prosecutor v. Bontgirl Pottigadu (2) it was ` 
held that the associating aiid the purpose 
of the association may beproved by direct 
-evidence such as that -the accused 
of ihe accused and others met and 
determined to join together for the pur- 
pose of habitually committing an. offence. 
In the. absence of direct evidence, the asso- 
ciating and the purpose of the association 
may. be estabiished by proof ct acts from 
which these may be reasonably inferred, 
in the present case in addition tothe direct 
‘evidence of the proprietors of the vatictis 
Chandukhanas where these accused used 
to meet together there is the evi- 
dence of this latter character, namely, the 
large number of thefts committed by these 
accused within acomparatively short time 
which necessarily gives rise to an inference 
that the appellants must have been associat- 
‘ed for the purpose of habitually com- 
.mitting theft. In my opinion this proof 
is sufficient for the conviction of tle 
appellants under section 4or, Indian Peral 
"Code, and I dismiss the appeals.- -' 

Z K. Appeals dismtssed, 


(2) 2 Ind. Cas, 07 | 32 M, 179 1 9 Ct. L. J. 567; 
5 M. TI, T. 100, PES PS Tran 
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MUHAMMAD DIN V. ILAM DIN, 
` LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO. 751 OF 1921. 

January 26, 1923. 
Present:—Mr, Justice Martineau. 
MUHAMMAD DIN—PLAINTIEE— 
APPELLANT 
Versus 
ILAM DIN AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Indian Soldiers (Litigation) Act (IX of 1918), s. 11, 
applicability of-—Plaintiff who has ceased to be a 
soldier ow dale of suit, whether can claim benefit of 
section. G ' 

Under section 11 of the Indian Soldiers (Litiga- 
tion) Act the time during which a plaintiff has been. 
serving under War conditions is to be excluded in 
computing the period of limitation forthe suit 
only in a case in which the plaintiff is an Indian 
Soldier. The section does not apply to the case of 
a plaintiff who has been a Soldier but has ceased 
to be one at the time when he brings his suit. 


Second appeal from a decree of the 
District Judge, Gujranwala , dated the 27th 
December 1920, reversing that of the 
Munsif, First Class, Gujrat, dated the 
31st August 1920. 

Dr. Shuja-ud-Din, for the Appellant. 

Mr. Mukand Lal Puri, for the Respond- 
ents. - , 


JUDGMENT.—'his second appeal arises 
out of^a suit for pre-einption. The first 


Court pessed a decree in the plaint- 
iff's favour but the lower Appellate 


Court reversed it on the ground that the 
suit wes barred by limitation, having 
` becn instituted more than one year arter the 


date on which the vendee got possession , 


ofthe lend and also more than one year 
after the date of the mutation. © 


The contention on behalf of the appellant 
is thot under section II of Act IX of 1918 
the time during which he was serving undet 
War conditions, namely, from the date of 
the sale to the yth June 1919, isto he 
excluded in computing the period of 
lindtation and thet, therefore, the suit 
which was instituted on the 21st November 


1919 is within time. Bui under, section II. 


of Act IX of 1918 the time during which 
a pleintiff hos been serving under Wer 
conditions isto be excluded only ina case 
in which the plaintiff is an Indian Soldier. 
In this cose the plaintiff is not a Soldier 
as he was discharged from the Army in 
June 1919 before the suit was instituted, 


§2 
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DEOK RAM v., DULI CHAND: 

Section rz of the Act does not apply to 
the case’ of a plaintiff who has formerly been 
a Soldier but has ceased to be one at the 
time when he brings his suit. The time 
duting which the appellant was serving 
under War conditions cannot, therefore, 
be excluded and the suit is time-barred. 

The appeal is dismissed with costs. 


Z. E. Appeal dismissed, 


LAHORE HIGH COURT, 
SECOND CiVIL APPEAL No. 948 oF 1922. 
November 9, 1922. 

Present:—Mr, Justice Broadway. 
DEOK RAM AND OTHERS—PLAINTIFFS 
—APPELLANTS 
versus — * 
DULI CHAND AND ANOTHER— 
DEFENDANTS --RESPONDENTS. 

Pleadings— Appeal— New case, 

The Zemindars of a village sued for possession 
of a house alleging that it was a Thakardwara, 
where the villagers worshipped and that it had 
recently. been unlawfully taken possession of by 
the defendant, The suit was dismissed on the 
finding that the place had long ceased to be a 
Thakardwara and that the defendant had been 
in adverse possession for over twelve years. In 
appeal the plaintiffs gave up their previous posi- 
tion and sought to urge that on thehouse ceasing to 
be a Thakardwara, it became shamilat or common 
property of the village andthat, therefore, the 
possession of the defendant could not be adverse : 

Held, that this amounted to setting up-an 
entirely new case which could not be permitted- 
to be done in appeal. . 

Second appeal from a decree of the ` 
District Judge, Karnal, dated the 31st 
January 1922, affirming that of the 
Mansit, Sonepat, dated the 24th January 
1921. j 

Mr. Names Mal, for the Appellants. 

Mr. Shamai Chand, for the Respondents, 

JUDGMENT.—Deok Ram aud others, 
zemindars! of Mauza  Lahrara, Tahsil 
Sonepat, in the District of Rohtak, 
instituted a suit against Duli Chand sor 
possession of a house, alleging that it 
was an asthal or thakardwara where the 
villagers worshipped and thet the de 
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-fendants hed token unlawful possession 


ți 


of it some ten days before suit and had 


commenced building thereon. `The defend-. 


ants contended that the property in question 
was theirs and that they had been in posses- 
sion for a very long period. The Triel Court 


‘found that it had been a thakardwara at ore 


time and that one Lachman Das had beer. 


in chatge of it but that the defendants had’ 


proved that Lachhman Das died in 1892 
and that soon after his death the idols had 
been removed from the house after which 
the defendants and their predecessors had 
taken possession of it and been in possession 
ever since, the possession extending to a 
period of over 12 years. The suit was 
accordingly dismissed and the plaintiff 
preferred an appeal to the District Court 
in which all the grounds attacked the find- 


_ings of the learned Munsif as to the prop- 


erty having ceased to be used for religious 
purposes for a period of x2 years. At the 


, time of arguments the learmed Vakil for 


the appellants admitted that Lachhman 
Das had died in. 1892. He then wished to 
argue that as soon as the property ceased 
to be-the subject ot dedication for religious 
purposes it became shamilat or common 
property of the, whole village and -that, 
therefore, the possession of the defendants 
could not be adverse. The learned District 


. Judge held that this was setting up an en- 


tirely new case which he refused to allow. 
Without examining the other grounds of 


~. appeal he affirmed the decree of the Court 


‘ot -firstinstance.'-The plaintiffs have now 
comé up to this Court in second appeal 
through Mr. Nanwa Mal. 


Itis urged by Mr. Nanwa Mal, Cotnsel 


-for the appellants, that the judgment of 


the learned District Judge does not com- 
-ply with the provisions of O. XIJ, r. 
31, Civil Procedure Code. While admit- 
ting that the judgment under appeal might 
have-been ‘more detailed, it seems to me 
that no grounds have been made out for my 
interference in second appeal. As I read 
‘the judgment, the learned District Judge 
agreed with the learned Munsif in holding 
that- the possession of the defendants 
had existed’ for a period of over 12 years. 
The plaintiff s case from the outset had 
been that the property in suit was still 
the subject of religious dedication and had 
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only recently been unlawfully taken pos- 
session of. The appellants’ learned Vakil 
obviously gave up that position and sought 
to attack the defendants npon an entirely 
new and different ground. The cause 
of action was clearly not the same end the 
decision of the learned District Judge 
was, in my opinion, correct. I accordingly 
distniss the appeal with costs. — ^. 
De |o "Appeal dismissed. 

LAHORE HIGH COURT. 
` SECOND! CIVIL APPEAL No: 2118 oF 1918. 
i Mey 16, 1922.. . 
Present:-~—Mr. Justice Martineau 
Mr. Justice Harrison. 
AMIR AND DAULAT, SONS AND LEGAL ' 
REPRESENTATIVES OF SARANG, DECEASED 
—DEFENDANTS—APPELLANTS. 
Vet sus $ 
“Malik KAHAN CHAND, For LAKHPAT 
RAI FOR SELF AND MINOR GHULAM 
MUHAMMAD AND OTHERS—PIAINTIFFS 
—RESPONDEXTS, f 
Specific Relief Act (I of 1877), s. 42—— Hindu 
manager, alienation ty-—Declaratory suit by coe 
parceners, whether competent-—Decree for possession 
on. payment of. Court-fees—Hinau Law Joint 
family— Alienation by manager, suit to set aside 
—JPurchase-money partly raised for binding pur- 
poses—Decree, form of. . 
A Hindu co-parcener is not competent to sue 
for a mere declaration, that a sale of the family 
property by the manager is not binding on the 
family, He must sue for possession as well, | 
Nevertheless, even if he has asked for a mere 
declaratory decree, he can be given a decree for 
possession on bis payment of the necessary Court. 
“5 a suit by a Hindu co-parcener to set aside 
an alienation made by the manager, where part 
of the purchase-money is found to have Leen 
raised for purposes binding on the family, the 
Court should make the decree for possessicn ccn- 
ditional on the payment of the amount, 
Koer Hasmat:Rai v. Sunder Das, 11 C. 396; 1 © 
Ind, Jur, 26; 5 Ind. Dec, (N. 8.) 1013, followed. 
Second appeal from a decree of. the Dis- 
trict Judge, dated the 15th April igr8, 
settiug aside the decree of the Senior Sub- 
Judge, dated the 23rd July 1917. 
Mr. Mohammad Rafi, forthe Appellants 
Bakhshi Tek Chand, for the Responcenis, 
JUDGMENT.—This judgment will dispose 
of three appeals Nos. 2118, 2119 and 2176 
of 1918 , which arise out of two suits brought 
by the plaintiffs for a declaration thet two 
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sales of land effected by Kanhaya Lal, ‘the 


father of one plaintiff and the grandfather , 


of the other, in 1905 and 1909, respectively, 


. Shall not affect their reversionary rights. 


The.sale of 1905 was for Rs. 2,720in favour 
of Devi Das and Gurditta Ram, whoseright& 
alterwards passed under pre-emption de- 
crees to the appellants in Appeal No. 2119. 


- The sale of x909 was for Rs. 4,500 in f: vour 


t 


: immorality.: 


of Jalal and Muhammad: Shah, whose rights 
have passed under a pre-emption decree to 
Sarang and Ghulam Ali. Shah, the appellants 
in Appeals Nos. 2118 and 2176. The land 
sold is ancestral, as it is aliowd à in the set- 
tlement Records as held by Kanhaya Lal's 


father Devi!Das. ‘The plaintiffs contended 


that sales wereinvalid under Hindu Law and 
custum, although they alleged that they 


"followed éustom. The Subordinate Judge 


found that they followed Hindu Law, and 
the correctness of this finding is-not now 


` disputed. On the question “of necessity 


‘he found thet Kanhaya Lal was heavily 
in debt, thet he had to part with the laad 
in order to discharge the debts and that 
the debts were not shown to be tainted with 
He- ac cordingly | dismissed 
both the suits. 5 


.*' On appeal the District Judge, after point: 


ing out that the purposes for which the land 
was sold were not mentioned in thé «deeds, 
found that necessity for the sales was not 
proved, aud: bé -accepted the appeals and 
passed decrees in the plaintiff's favour. 


Second. appeals have been filed in this 


Court. 


-. Itis contended for the appellants that 


the lower Appellate Court has ignored the 
evidence adduced by them to prove Kanha 
ya Lal's indebtedness, but this contention 


` is not borne out.by a ‘perusal of the lower 


* Appellate Court's judgment, . The learned 


;Cireumstances mentioned 


District Judge enumerated tbe various 
‘by the First 
Court as showing necessity, but found 
-that no part of the evidence connected the 
consideration for the sales with any family 
úecessity or just antecedent debts. Counsel 
for the appellants lays stress principally 
oa the fact that Kaahaya Lal was prosecut- 
edin an embezzlement case, which, began 
Sometime in 1905, and contends that he in- 
curred heavy expenditure in defending him- 
self, Butitis by no means clear whether the 
defraying of the expenses in that case was 
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one of the purposes for which the gales were 
effected. Devi Das, one of the vendeés 
in the sale of 1905 , advanted money to 
Kanhaya Lal for the case, butit was not till 
November. 1905 that he began making the 
advances, whereas the first salé-deed had 
been executed on the 28th August 1905. 
The criminal case ended in-1907 long before 
the second sale-deed was executed. No 
creditor has stated that any particular sum , 
‘was due' or was paid to him about the 
time when either of the sales was effected. 
The appellants have to connect the debts 
incurred by Kauhaya Lal with the sales that 
he effected; and this, on the District Judgé’s 
finding, they have failed to do. That find- 
ing is one of fact end cannot be contested 
in.second appeal. Mr. Muhammad Rafi 
has, however, argued on behalf of the appel- - 
lants that as the plaintiffs have been found 
to be governed by Hindu Law, they were 
co-parceners with Kanhayo Lal and are not 
competent to sue only for a declaration of 
their title, but must sue for possession. 
This contention is correct ond, although it 
was not raised in the lower Courts, orin the 
memoranda of appeal in this Court, we 
think it is right to, entertain it, the point : 
being an important one of law wich clearly 
arises on. the finding that the plaintiffs are 
not governed by custom: Kanhaya Lal - 
has died since the appears were. filed, so 
that the plaintiffs, who at the time of the 
institution of the suits were entitled only 
tu ask for joint possess:on, are now entitled 
to claim exclusive possession. Neverthe- 
less, although.declaratory decrees were asked 
for, the plaintiffs can be given decrees for 
possession ofthe land if they pay the Court- 
fees required for possessory suits. Such. 
‘dectees would, however, in accordance with 
the ruling: of the Calcutta High Court re- 
ported as Koer Hasmat Rai v. Sunder. Das 
(x), which we think should be followed, bé 
conditional ' on payment by the plaint- 
ils of-the  purchase-money which has. 
not been Shown to - have been raised by 
-Kanhaya Lal for immoral: purposes. 
` We’ accordingly accept the. appeals, 
set aside the decrees uf the lower Appellate 
Court, and in lieu thereof pass a decree in 
each case for Possession of the landin suit 


(x) 1x C.? 396; ro Ind. Jur. 26; 5 Ind, ps 
(s. 8.) 1023. , 5 
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.0n payment of the purchase-money to the 
-appellants, that is to say, on payment of 
Rs. 2,720 to the appellants in Appeal 
-No, 2119 for the land which was sold by 
-Kanhaya Lal on the 28th August 1905 
and on payment of Rs. 4,500 to Sarang and 
Ghulanf Ali Shah, the appellants in Appeals 
-Nos. 2118 and 2176, for the land sold by, 
Kanhaya Lal on the 8th February 1909. 
These decrees will be conditional cn the 
plaintifis paying into the Trial Court the 
Court-fees necessary for suits for possession 
of the-Jand within three months from this 
date. Ifthe Court-fees are paid within that 
period theparties will bear their own costs 
throughout, otherwise the suits will stand 
dismissed with costs throughout. `. 
N. H, i Appeal accepied. 


_ LAHORE HIGH COURT. 
MISCELLANEOUS FIRST.CIVIL APPEAL 
No. SII oF 1922. 
November 30, 1922. . 
Present -—Mr.- Justice Harrison. 

GHULAM MUSTAFA-—DEFENDANT-— 

x APPELLANT 
: T *— VEF'SMS 
GHUI,AM SADIQ AND OTHERS —PLAINTIFES 

: i RESPOND ENTS. 

' Civil Procedure Code ( Act’ V of 1908), s. 104 
(f), Sch. II, para. 21— Arbitration —' Order filing 
award” what is— Appeal, 

, An “order filing an award" within the meaning 
.of section 104 (f) of the Civil Procedure Code, 
does not mean the order by which the arbitrators 
are directed to send their award or bring it to 
Court before any objections’ have been lodged 
or disposed o^. It means the order passed after 
the objections have been disposed of, and ‘against 
this order an appeal lies under section ro4 (f) of 
the Code, notwithstanding the provisions of para, 
21 (2) of Schedule II to the Code. 

Ram Ditti v. Amar Singh, 10 Ind. Cas. 512: 
123 P. R. 1912; 103 P. W, R, 1911; 172 P. k. R. 
1911, followed. : 

‘Miscellaneous first appeal, from the de- 


. cree of the Senior Subordinate Judge, Amrit- 


‘sar, dated the 7th T'ebreary 1922. i 
Messrs, Abdul Aziz aud Badar-ud-dit 

Kureshi, for the Appellant. : : 
Sheikh Niaz Ali, for the Réspondents, 


4 
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JUDGMENT.—The plaintiffs applied 
under Art. 20 of the Second Schedule 
of the Civil Procedure Code to have an 
award -given by arbitrators filed. The 
defendants raised various objections. : 
These were gone into by the Senior 
Subordinate Judge and disposed of in 
his order dated the th February 
1922, which concluded as follows:— 

“I accordingly grant a decree in terms 
of the award and order defendant to pay — 
to plaintiff a sum of Rs. 32 as costs of tLese 
proceedings.” 2 

From this order the defendant Ghulam 
Mustafa has lodged this appeal under sec- 
tion ro4 (f). Mr. Niaz Ali raises a prelim- 
inaty objection that the appeal does not 
lie and that if it does, it is barred by time, 
He pionts out that there is no appeal iront 


, the decree which was eventually diawn 


up. He contends first that the order filing 
the award must mean the order by which 
the arbitrators were directed to send their 
award or bring their award to Court be- 
fore the objections had been lodged or dis- 
posed of. In the second plece, he objects 
that there is 10 order in so many words 


: filing the award. 


The first point is disposed of by ihe word- 
ing of paragraph 21 of Schedule II, which 
makes it quite clear that the order filing 
an award is passed after the objections 
have been disposed of. His second objec- 
tion is tenchnicolly correct and.it would 
obviously have been. better if the Senior. 
Subordinate Judge had consulted the Code 
and passed an order in the correct terms. 
There cau, however, be no doubt that his 
‘order is tantamount to an order filing the 
award and that this is what he meant by 
saying, “I grant a decree in terms of the 
award,” 

Mr. Niaz Ali further contends that 
under paragraph 2r (2), as no appeal 
lies from a decree there can. be no 
appeal from the order. This ques- 
tion has been exhaustively gone ~ 
intoin Ram Ditti v. Amar Singh (x), and 
it has been decided that an appeal ‘does 
‘He from an order filing en award even if 
in consequence the decree has to be set 
aside, The judgment’ of  Rattigan, 
J., explains -the difficulty. which arises 

(x) 10 Iid, Cas. 312 ; 123 P. R, 1912; 103 Pi 
We R. 1911; 172 P. I. Re 1911 > . 
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from there being apparently two contra- 
dictory provisiors in the Code, and as 
one must Le ignored he explains that 
the provisions of section 104 (f) should be 
observed and paragraph 21 (2) of the Code 
should be treated as a dead letter. 

In arguing on the merits of his appeal 
Mr, Abdul Aziz has confined himself to three 
points and has dropped the remaining 
grounds of appeal. The first is, that the 
terms of the reference were clear and direct- 
ed the arbitrators to give an awara regard- 
ing the property, moveable and immove- 
able, left hy the two brothers, Abdul Rah- 
man end Muhammad Ali, whose descend- 
ants are now disputing over the partition. 
They caine to a finding that Abdul Rah- 
man in his lifetime had sold bis one- 
half share to his son and nephew and 
Counsel urges that this was  Leyond 
the scope of the reference inasmuch 
as they were not empowered to 
hold that before his death Abdul 
Rahman had parted with his prop- 
erty. There is, in my opinion, no force 
whatever in this contention. They had 
to deal with the property which had belonged 
- to the two brothers end they were quite 
right in coming to the decision, if satisfied 
with the correctness of the same, that one 
of the brothers had parted with the whole 
or a part of his share during his lifetime. 

The second point was that, although 
there were seven parties to the refetence 
the shares of two only have been defined. 
The remaining five are the younger brothers 
and sisters of Ghulam Ali, ail of whom are 
represented by Mr. Niaz Ali. They are 
quite satisfied that their shares should 
be leit joint, and, therefore, the present 
appellant hus no grievance and the matter 
is no concern of his. 


The third point pressed is that the award 
did not go far enough ond did not deal with 
certain shares in a shop held by the de- 
scendants of the two brothers. It does 
consider this shop inasmuch as it explains 
that this is maya karcbay and was not in- 
cluded in the property held by the two 
brothers. It was, therefore, outside tlie 
scope of the reference and the arbitrators 
were quite right in leaving it alone. i 

The other grounds of appeal, including 
the alleged misconduct of the arbitrators 
have teeu definitely given up. 
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Finding that there is no force whatever 
in the appeal, I dismiss it woth costs. 


Appeal dismissed, 


Z. K. 


LAHORE HIGH COURT. 
Civ, REVISION PETITION No. 474 OF 
1922. 
January 16, 1923. 
Presenit:—Mr. Tustice Scott-Smith. 
LOK NATH AND OTHERS—PLAINTITTEE-— 
-~ PETITIONERS 
ULVSUS 
Musammat SATTAN BAI AND OTHERS— 
-- DEFENDANTS --RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 141, 
O. IX, 7.9, O. XLIII, v. x1 (c)-—Swult dismissed 
for defauii = Abpheaion for  vestoration dis- 
missed for default— Application for restoration of 
dismissed application, whether lies— Appeal. 

Where an application for restoration of a suit 
dismissed in default is itself dismissed in default, 
an application lies under O, IX, r. 9 of the Civil 
Procedure Code for restoration of the dismissed 
application. If, however, this second application 


is rejected, no appeal lies against the order of 
rejection. 

Bepin Behari Sahay. Abdul Barik, 35 Ind. 
Cas, 613; 44 C. 950; 21 C, W.N. 30; 24 C. L, J. 
446, referred to. E 

Under O. XLIII, r. 1 (c) of the Civil Procedure 
Code an appeal lies from an order under O. IX, 
r, 9, of the Code rejecting an application for an 
order to set aside the dismissal of a suit. This 
cannot be interpreted to mean that an appeal 
lies from an order under r, 9, O. IX rejecting an 
application for an order to set aside the dismissal 
of an application. 


Petition, vnder section 44 of the Punjab 
Courts Act, for revision of an order of 
the. District Judge, Multan, dated the 
21st December roar, affirming that of 

~ the Munsif, First Class, Khanewal, Distuct 
Multan, dated the 3rd May 1921. 

Lala Amar Nath Monga, ior the Peti- 
lioiiers. 

Mr. Anant Ram, ior the Respondents. ` 

JUDGMENT.--The plaintiff-petitioner's 
suit for possession of land was dismissed 
in default of his appearance on the 4th of 
October 1920, under O. 1X, r. 8, Civil 
Procedure Code. On the 3rd of November 
1920 he made an application for restotation 


Y 
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of the case under O, IX, r. 9, Civil Procedure 

Code. The application was dismissed in 

default on the yth of February 1021. On 
the same date he made a fresh application 
for re-admission of the case and stated 
at the end of it that the said application 
might be considered as one for review. 
This application was dismissed, without 
making any inquiry, on the 3rd of May 1921. 
From this order the plaintiff appealed to 
the District Judge who dismissed it on the 
ground that no appeal lay, Plaintiff has 
- now applied tor revision to this Court. - 

It is contended that an application lies 
under. O. IX, r. 9, Civil Procedure Code, 
for re-admission of an appliction dismissed 
in default and in support of tids contention 
a reference is made to Bepin Behari Saha 
v. Abdul Bartk (x). That was a case 

- where a Small Cause Court suit had been 
dismissed in default and an application 
had been made under-O; IX, r.9, Civil 
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I, therefore, allow the revision and setting 
aside the order of the Trial Court, dated the 
3rd of May 1921, remand the case thereto 
in order that it may dispose, after such 
inguiry as is necessary, of the appi- 
cation of the 7th February 1921. No order 
as to costs in this Court. 


- Z, E. Revision allowed. 


-Procedure Code, for the restoration of the. : 


suit. > That application was also dismissed 
for'the plaintiff's default in the presence 
of, the. defendant's Pleader and he again 
made an application under O. IX, r. 9, and 
‘it was-held that an application under O. 
IX,r.9, Civil Procedure Code, lay, Having 
regard to section r41; Civil Procedure Code, 
I am clearly of opinion that an application 
lay to restore the former application which 
"was "dismissed in default. At the same 
time, Iam of opinion that when that appli- 
cation was .rejected.no appeal lay from the 
‘order of rejection. "Order XLIII, r. x (6) 
Show$.that an appeal lies from an order 
under r.: 9, O. IX, rejecting an application 
for an order to set aside the dismissal of 
a suit. This cannot, I think, be inter- 
preted to mean that an appeal lies 
trom an order under r. 9, O. IX, rejecting. 
an application for an order to set zside 
the dismissal of an application. I think, 
however, that the present petition for re- 
vision may be treated as one for revision 
of the order of the First Court dated the 
` srd May 1921. The application of the 7th 
February 1921 should, in my opinion, 
be. considered on its merits asone for res- 
toration of the previous application to re- 
admit the suit which was dismissed for 
default. —— ‘ 


(t) 35 Ind. Cas. 613; 44 C. 950; 


E 3 21 C. W. N, 
- 30} 24 C, L. J. 446, ; 


PATNA HIGH .COURT. 
APPEAL FROM.ORIGINAT, DECREE No, 265. 
id OF 1622. 
April 16, 1623. 
. Present : —Mr. Justice Das and Mr, Justice 
Kulwant Sahay. 
Rao Bahadur MAN SINGH—PiLainviFF 
—APPELLANT 
i versus 
Maharani NAWLAKHBATI AND 
ANOTHER—~DEFENDANTS—RESFONDENTS, 
Guardian and ward—Ward, whether can 
question act of guardian after disability ceases 
— Hindu Law—Succession— Ancestral property 
—Daughier’s som, position of—Survivorship— 
Widow—Surrender, requisites of-~Bengal Court of 
Wards Act (IX of 1879), s. 60, applicability of, 
to surrender by Hindu widow of  life-estate— 
Estoppel— Incomplete iransaction— Conduct- 
Pardah nashin lady, transaction — with— Undue 
influence— Independent advice— Burden of 
proof. M 
- A person under disability is tourd by the act 
-of his guardian by whom he is represented in a 
proceeding, but such a person can re-open the 
proceeding after the disability ceases, if he satis- . 
fies the Court thatthe actof the guardian has 
prejudiced him, [p. 828, col. 2.] . 
The doctrine of survivorship, . as understood 
by the Mitakshara Law, is not limited to unob- 
structed succession and to the succession to the 
joint propetty of re-united co-parceners, [p. 837, 
col. 1.) 
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; Under the Mitkashata Law the right. of sur- 
vivorship will not prevail in favour of a survivor 
as against the male issue of the deceased," [p. 837, 
col, 1.] ^ o > 

ANEH, property,” in its technical sense 
in the Hindu Law, means property which: de- 
scends upon one person in such a manner that 
his issue acquire certain rights in-it as against 
him. [p. 837, col. 2.] US 

, It is true that under the Hindu Law it is only 
the persons wh» offer the funeral cake to the owner 
of the property that are regarded as having an 
interest in the property by birth. But it is well- 
established that as each fresh member takes a 
share, his descendants to the third generation 
below him take an interest in that share by. birth. 


Íp. 837, col. 2.] . 

Whatever the position of a daughter's son may 
have been under the Hindu Law, before the ap- 
pointment of a daughter to raise up issue for her 

. father became obsolete, under the present form 
of that law he is a member of his own father’s 
family and cannot be regardel as a member of 
his maternal grandfather's family. [p. 837, col. 2.] 

“Though actual transfers by Hindu widows 
have, in many cases, been supported by reference 
to the theory of the telinquishment of the widow’s- 
entire interest, there is relinquishment in the 
trune Sense of the term, when there is disclaimer 
by the widow at the time of the death of her hus- 
band, or renunciation of the world by her after- 
wards, or some act by her which might, in the eye 
of the law, justify the inference that the widow 
is civilly dead. It is only where the widow is 
dead, either actually or civilly, that the law steps 
in and gives the estate of her husband to the next 
versioner. On the other hand, there are cases 
eh are called cases of relinquishment but which 
Ms in fact not cases of relinquishment at all, where 
Alienations by Hindu widows have been upheld 
b arguing from analogy. But analogy denotes 
pet a partial similarity; and it does not follow 
cnet! because where a widow renounces the world 
the next revetsioners take the estate by operation 
of law, there is also a succession by operation 

flaw,where, as à result of a transaction not 
amounting to relin quishment of properly so-called 
but capable of being supported by reference to 
the theory of relinquishment, the estate comes 

to the next reversioners. [p. 829, col. 2.] 


instance, a Hindu widow maysell for valu- 

able consideration the entire estate of her hus- 
band tothe next reversioner or to an entire 
stranget with the assent of the next reyetsioner. 
The transaction willbe upheld by applying the: 
analogy of a relinquishment of her estate by the 
Hindu widow ; but it cannot be argued that there 
‘jg relingüishment, properly so-called, in such a 
tthe title of the reverBioner arises by 


se, or tha i 
operation of law. [p. 830, col. 1.] 


on the subject has grown from pre- 
cedent to precedent and it cannot be argued 
that because 4 certain legal incident is true of 
a certain proposition, it must also be true of 
| every proposition which thay have been logically 
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drawn fromthe first Proposition or which 49 
capable of being suport: by. Seed cn t : 

REE proposition. [p. 830, còl, 1.] RES 

is one thing to say that beca. 1 

death of a widow, either actual or civil An. ur 
would at once vest by operation of law in the 
next heir of her husband. therefore, the widow 
Can operate her own death by conveying aksol ale 
ly the estate of her husband to one who, at the 
moment of the conveyance, is the next heir of her 
husband; and it is quite another thing to say that 

when the widow, does convey the estate-to the 
next reversioner, the reversioner takes the estate 
by operation of law and not by virtue of the con- 
Veyance. Imnother words, it does not follow that, 
because the heir takes by operation of law. where 
there is real relinquishment by the widow,. that 
isto say, when she elects to die a civil.death he 
also takes by operation of law when, as a result 
of a transaction which may be ‘supported by 
reference. to the theory of relinquishment but 
which is in fact not Telinquishment, the estate 
is carried from the widow to theheirortoa stranger 
with the consent of such heir, [p. 830, col,’ 2; 
p. 831, col. 2.] TO es 


In a case‘of disclaimer by a Hindu 

the time of the death of her husband 8p. oe 
quishment, properly so-called, -aftetwards, the 
title of the heir would arise by operation of law 
and if the widow happens to be a ward of Court 
at the time of relinquishment section 60 of the 
Bengal Court of Wards Act would not; in such a 
case, operate to the prejudice of the beir. Put 
wherever the transaction is one, not of relin- 
quisbment, but capable of being supported by 
reference to the theory of relinquishment,the title 
of the heir arises, not by operation of law, but 
by the act of- transfer on the part of the widow, 
‘and if the latter is a ward of Court, on the date 
of the transaction, the transaction’ comes within 
the prohibition contained in section 6o of the 
Bengal Court of Wards Act. jp, 832,col. 2.] 


<A deed of surrendet executed by (wo Hindu 
widows infavonr of the next heits of their hus- 
band of their husband’s estate after reciting that 
the widows being old were desirous of spending 
the remainder of their lives in Divine Worship 
at the holy City of Benares, stipulated for a 
substantial monthly allowance for the widows for 
their lives which was to be a first charge on cer- 
tain properties. Certain other duties were imposed 
upon the heirs and the deed provided that if the 
heirs neglected the performance of those duties 
the widows would be entitled to enforce them,” 
On the date.of the execution of the deed’ of re- 
Jinquishment the widows were wards of Court, 
put the sanction of the Court of Wards’to the 
deed was not obtained : - : 


. Held, that the transaction did not amount to 
á relinquishment, properly so-called, but operated 
as a conveyance in favour of the beirs and -feil 
within the prohibition contained in section 6o 
of the Bengal Court of Wards Act. [p. 834, col. 2.] 


824 
- MAN SINGH V. NAWLAKHBATT, 


A relinquishment by a Hindu widow becomes 
operative only when the widow acts upon the 
declaration and withdraws herself from the 
estate. [p. 835, col. 1.] 

Though a party has complete power to resile 
from an incomplete engagement, such a power 
will be denied when the actings and conduct 
of the parties have carried the incompletely exe- 
cuted @ngagement into effect. But in order to 
exclude the plea of locus peniientiae, a party must 
base his claim, not upon the incompletely executed 
engagement, but upon the equities that arise 
from the actings and conduct of the patties, 
[p. 835, col. 1.] 4 

The jurisdiction of Courts of Law to afford pro- 
tection to pardah nashin ladies rests on a presump- 
tion of the imperfect knowledge of the world 
and exposure to undue influence, making it the 

duty of a person taking ‘a beneficial grant or 
contract from a pardahnashin lady to show that 
the deed was explained to her and understood 
by her. [p. 830, col. 2.] = 
* Starting from the elementary principle that 
every person taking a document from a pardah 
nashin lady is bound to show affirmatively that 
the document is her document, that is to say, 
that she understood the nature of the transaction 
and tke effect of it, Courts of Law have laid down 
Certain rules for assisting them in determining 
the point; but the rules so laid down are rules of 
prudence rather than rules of law, and their ap- 
plication depends on the particular facts of each 
case, There is a grave risk of a failure of justice 
if these rules are moulded into inelastic formulas 
or crystallised into inflexible rules and treated 
as of universal application, regardless of the special 
facts and surrounding circumstances of the con- 
ees case which requires adjudication. [p. 840, 
col, r. 

A ust when called upon to deal with a deed 
executed by a pardah nashin lady must satisfy itself 
upon the evidence, first, that the deed was actually 

executed by her ot by some person duly authorised 


by her, with a full understanding of what she' 


was about to do ; secondly, that she had full know- 
ledge of the nature and effect of the transaction 
into which she is said to have entered; and thirdly, 
that she had independent and disinterested advice 
in the matter. [p. 840, col, r.] 


Cases in which these questions arise fall broadly 
into two,groups, viz., first, cases where the person 
who seeks to hold the lady to the terms of her 


de:d.is one who stood towards her in a fiduciary. 


character or in some relation of personal confidence} 
and, secondly, cases, where the person who seeks 
‘to enforce the deed was an absolute stranger and 
dealt with her at arm’s length, In the former 
class of cases, the Court will act with great caution 
and will presume confidence put and influence 
exerted; in the latter class of cases, the Court will 
require the confidence and influenceto be proved 
intrinsically. The Court must in such cases 
have regard to the intellectualattainments of the 
lady concerned and will be disinclined'to set aside 
the deed where she is proved to have been of busi-: 
ness habits, to have been literate and to have 
- possessed a capacity to judge for herself. [p, 840, 
cols, 1 & 2,1 : 
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What is meant by independent advice in this 
connection is thata pardah nashin lady should re- 
ceive advice as to the legal effect of a particular 
document which she is about to execute and her 
position under it as compared with the position 
which she world occupy if she does not execute 
the document. [p. 850, col. 7.) 

Pardah nashin ladies havea claim to special cons 
sideration where they deny on oath an effec- 
tual knowledge of documents which they are 
said to have executed. |p. 852, col. 2.] 


- Where the question is whether a pardah nashin 
lady has operated her civil death, which she was 
not bound to do, the Courts will act with great 
caution; and will not deprive her of her property 
apan to doso. [p. 852, col. 2; p. 853i 
col, 1. : : 

|^ (Case-law on all points discussed.) 

Appeal from an order of the Additional 
Subordinate Judge, Bhagalpur, dated the 
5th June 1922. l 
` Messrs, Sukan Ahmad, S. M. Mullick, 
N. C. Sinha, Subal Chandra Mazumdar 
and A. Sen, for the Appellant. 

Messrs, K. B. Dutt, C. C. Das, L, L, 
Jhaend P. Dayal, forthe Respondents. 


JUDGMENT. à 
Das, J.—Maharaja Sir Ha:ballabh Narain 
Singh, x. C. I. £., was the owner of a con- 
siderable Zemindati known asthe Sonbarsa 
Raj. He was murdered on the rst of April 
1907 by an unknown assasin and he died. 
leaving bim surviving two widows, Maha- 
rani Tarabati and Maharani Nawlakhbati, 
a daughter, Maharaj Kumari Pádmebati, 
and two grandsons, the sons of Maharaj 
Kumari. Padmabati, Rao Bahadur 
Gobind Singh, knowr as Bana Jal, and 
Rudra, Pratap, known as Chotey , Lal. 
Maharaj Kumari Padmabati died in May 
1915, Rao Bahadur Gebind Singh died 
in October 1919, and Maharani Tarabati 
died in August 1920. The plaintiff, the 
appellant before us, is the son of Gobind 
Singh, and he seeks as against Maharani 
Nawlakhbati and Chotey Lal, to recover 
possession of an eight-anna share of tke 
Sonbarse Raj. : > 
On the 18th December 1918, the two 
widows of the iste Maharaja executed a 
deed of surrender in favour of their grand- 
sons, Gobind Singh and Rudra Partap. 
At the time of the execution of the deed | 
of surrender the Maharanis were v arcs of the 
Court of. Wards, and the main questiors in 
this appeal are, first, whether the Maharanis 
were competent to execute the deed of sur- 
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render without the concurrence of the Court 


of Wards; secondly, whether the plaintiff, : 


in the circumstances of the case, can claim 
under the deed of surrender, and, thirdly, 
whether the deed of surrender was intelli- 
gently executed by Maharani Nawlakhbati 
‘and whether she had independent advice 


in relàticn to the execution of that docu-' 


"ment, 3 
The admitted facts are as follows:— 
‘Chotey Lal was suspected of the murder 
of the late Maharaja, and under an execu- 
tive order of the Government he was ex- 
terned from the District of Bhagalpur direct- 
ly after the murder. ‘The order of extern- 
"ment was not removed until sometime 
in 1920. On the 30th April 1907, the 
Maharanis applied to the Collector of Bhagal- 
pur to be declared disqualified proprietors 
under section 6 of the Court of Wards Act, 
so that the estate might te managed 
by the Court of Wards, On the 15th May 
1907, the Maharanis addressed another 
z letter to the Collector of Bhagalpur. They 
* alleged'in that letter that the late Maharaja 
‘before his death expressed a desire that 
-/Chotey Lal should succeed him as the pro- 
"prietor of the Sonbarsa Raj end that, in 
' obedienceto the wishes of thelate Maharaja, 
they were willing to surrender their estate 
Y» favour of Chotey Lal. The petition was 
signed nw only by the two Maharanis but 
alo by thse daüghter,Padmabati and their 
eldest granGon Barra Lal, in token of their 
assent to tbaNoposal made by the Maha- 
rànis.' Mr. Liq, the Collector of Bhagal- 
put, interviewelthe Maharanis on the 23rd 
of May, and it @pears that he pointed out 
to. the Maharani “the grave objections 
that exist in sotthortant a matter of -any 
precipitate or .iDhrfectly considered ac- 
tion." The Mahara; agreed to postpone 
the execution of thebed of relinquishment 
for some months añthe interview came 
to an.end, On the May 1907, tlie es- 
tate was taken over by Me Court of Wards 
and, thereupon, the Mharanis. became 
wards'of the Court. of Was On the ath 
February 1916, the Mahal} 
` addressed a letter to the Colitor of Bhagal- 
pur. proposing. to surrendl their’ estate 
in favour of Barra Lal. CThiletteris not 
onthe record, butis recited in \other letter, 









dated.the 4th March 1918, dressed by - 
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‘the Maháranis to the Collector of Bhagalpur; 
The last, mentioned letter sets out the legal 
difficulty in executing the proposed deed 
of stttrender in favour of one only of their 
two grandsons and states that tq obviate 
‘all future difficulty and prospective liti 
gation they have decided that the surrender 


should ‘be in favour of both the grandsons, ' 


To this ‘letter they annexed a draft deed 
“of surrender in substitution of the one which 
they had sent to the Collector in Y'ebruary 
I916 and asked the Collector to obtain 
the sanction of the Court of Wards to the 
new deed which would be executed in favour 
of both the grandsons. In their letter 
the Maharanis entered into an elaborate 
defence of Chotey Laland asserted that there 
was no evidence to justify the Police theory 
that Chotey Lal had any concern, 
direct or indirect, in the murder of 
the late -Maharaja. They asserted, fur- 
ther, thet the late Mahareja had 
affection fo: Chotey Tal and wanted 
‘to make him the scle heir of the Sonbaisa 
Raj and that, “during tre few minutes that 
he survived the dasterdly and murderous 


attack which resulted in his death, 
he, actually wrote with his own 
hand a Will bequeathing the en- 


tire Sonbarsa Raj to the said Rudra Pratap 
Singh" but that, “unfortunately, he did 


not survive long enough to sign the Will | 


and get it legally attested.” They also 
prayed that the Government might be pleased 
to withdiaw the order prohibiting the re- 
turn of Chotey Lal to the District of Bhagal. 
pur. This letter was, obviously, forwarded 


through the Commissioner of Bhagelpur' 


to the Board of Revenue, and on the 25th 
October 1918 the Board of Revenue wrote 
to the Commissioner stating that it could 
not accord sanction to the Maharanis to 
surrender, their estate in favour of tbeir 


‘grandsons. Notwithstanding the adverse 


decision of the Board of Revenue, the Maha- 
ranis, on the 18th December .1918, executed 
a deed of surrender in favour of their grand- 
sons. On the 23rd December 1918, the 
Mabaranis wrote another letter to the 
Collector of.Bhagalpur intimating that 
they had- executed and registered 
a deed of :surrender in- favour of 
their grandsons and requesting.the Collec- 
tor "totakesteps to’ make over the charge’ 
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and’. management of the said properties 
to Rao Bahadur Gobind Singh and Rudra 
Pratap Singh if the Court of Wards do not 
| think fit to retain management under section 
13 (a) o$ Act IX of 1879 (B. C.)." On the 
r5th Aptil 1919, the Maharanis were in- 
formed thatthe Board of Revenueconsidered 
that the deed of relinquishment executed 
by them in favour of their grandsons was 
invalid. Barra Lal then applied for regis- 
tration of his namein the Land Registration 
Department. The Court. of Wards, on be- 
‘half of the Maharanis, contested the appli- 
“cation of Barra Lal and the application of 
Barra Lal was refused, Barra Lal died 
in October 1919 and on the 17th January 
1921 the suit, out of which this appeal arises, 
‘was instituted by the appellant, the son of 
‘Barra Lal, for a decree for possession in 
his favour and in favour of Chotey Lal 
"whom he cited as defendant second patty 
in the action, and in the alternative for a 
decree for possession of eight-annas share 
in the Sonbarsa Raj. The plaintiff's caseis, 
that the. Maharanis were competent to, 
-and did in fact, execute a deed of surrender 
in favour of his father and Rudra Pratap 
-on the 18th December 1918 and that, wpon 
the execution of the deed of surrender, 
‘the estate of which the Maharanis were 
then in possession as Hindu widows, vested 
, absolutely in his father andin Rudra Pratap, 
According to him, the Collector of Bhagalpur 
-put undue pressure upon the Maharanis 
‘to compel them to agree to the Court of 
“Wards taking charge of the estate and that 
the assumption by the Court of Wards 
of the management of the estate was con- 
trary to the provisions of law and did not 
'giveit any right to object to the execution 
of the deed of surrender by the Maharenis, 
The Court of Werds, on behalf ot Maharani 
Nawlakhbeti, put in a written statement 
‘in whichit contested the claim of the pleint. 
iff.. It denied that any pressure wes put 
on the Maharanis to compel them to agree 
to the Court of Wards taking charge of the 


estate and it asserted that, as the late Mahe- . 


raja was heavily involved in debts, the 
liabilities amounting to about ten lakhs of 


` rupees and as the Maharanis, being Pardah: 


mashin ladies, were unable to protect their 
interest, the Maheranis applied fór the pro- 


tection of the Coutt.of Wards, and thet the 
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Maharanis were declared disqualified pro- 
prietors upon their own application. Intke 
6th paregraph of the wiitten statement 
thereis an admission that in 1916 the Maha- 
Tanis expressed their desire to relinquish 
their estate in favour of Barra Lal, and 
there is a suggestion that the deed of relin- 
quishment sued upon was not executed 
by them intelligently. Then, there is an 
added paragraph which runs as follows:— 
‘That the defendant No. 2, of whom the 
Maharanis were very fond, was ordered Ly 
the Government to leave the district owing 
‘to his suspected complicity in tte murder 
of thelate Maharajz Bahadur. The plaintiffs 
have represented to the Maharanis that 
it was necessay to have a deed” executed 
by' them, so that the Government might 
be induced to allow the defendant No.2 to 
Teturn to Bhagalpur and the Maharanis, 
on that misrepresentation, without ary 
proper and independent advice, signed 
the alleged deed of surrender withcut prore1* 
ly understanding itseffects. Tis défendant 
submits that, in the circumstances, thle 
deed.is legally invalid. end inoperative.” 
The 7th paragraph raises a question of law, 
namely, whether the deed of surrender was; 
valid, inasmuch as the sanction of the Court: 
of Wards was not obtained by the Mahar anis: 
The Rth paragraphs alleges that’ the dee/ 
of surrender was not acted cu by tí Maha. 
ranis and that “the Maharanis.<ontinued, 
in enjoyment of the same righ 25 before 
the execution of the alleed ded cf surrel- 
der.” The defendantsecond Atty als6put 
in a written statementin w]€h he charged 
Barra Lal with having prgtred the execu- 
tion of the deed of surreder hy false re- 
presentation; The case <@deis, that Barra 
Lal took advantage ofthe fact that tke 
Maharanis were fond f Chotey.Lal and 
that heinduced thento execute the deed 
of surrender by repreuting to them that 
the execution of # deed would secure 
the withdrawal of 4¢ older of externment 
against Chotey I, : 
The learned Sytdinate Judge who tried 
the case framed! following issues:— 
I. Is the dt maintainable? . . 
2. Wheth;rhon-compliance with the 
7 provisions of ¢tion 80 of the Civil Proce- 
dure Code by the suit? E MN 
3. Wheth the ceed of surrender, dated 
the 18th jember -1918, was. executed 
i d 


/ 
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by the Maharanis, widows of Maharaja Sir 
Harballabh Narain Singh Bahadur, under 
misrepresentation withont getting any in- 
dependent advice and without knowing or 
understanding its contents? Is it legally 
vaiid or operative? 

4. . Whether the said deed of surrender 
ainounts to asurrender of the entire interest 
of the Maharunis in the Soubarsa estate? 

3. Isthe deed of surrender valid, having 
repard to the provisions of section 60, ot 
` the Court o Wards Act (IX of 1879 B. C.)? 

6. Didthe plaintiff's father and defend- 
ant second party accept the surrender and 
gave consent toit? 

7. Did the aforesaid deed of surrender 
accelerate tle succession cf plointifi’s 
father and’ defendant. second party the 
next reversioners to the suid estate and 
vested in them and did they (the plaintiff end 
defendant No. 2} acquire a right, title to 
the said estate in equal shares and became 
entitled to possess it by virtue of the said 
surrender ? 

8. .Whether the plaintiff has got any 
right or title to a moiety of the Sonbarsa 
estate, and is he entitled to succeed to it 
aud get possession, if so, under what terms ? 

Whether the ekrarnama set up by 
the plaintiff was caused to have been exe- 
cuted under misrepresentation and [fraud 
as alleged by defendant second party? 

* I0. Is the plaintiff entitled to get any 
mesne profits, ifso, to what amount? 

. Xr. To what relief or reliefs is the 
- plaintiff entitled ? 

: r2. Was any pressure brought to bear 
on the Maharanis to agree to make over 
‘the Sonbarsa Estate to the Court of 
Wards? 


' Issues Nos.randz were not pressed before 
him and he answered those issues in favour 
of the plaintiff. In regard to Issues Nos. 3 
and 9 he carne to the conclusion that there 
was no -mlisrepresentation in the case and 
that there was an intelligent execution 
of the deed of surrender Ly the Maharanis. 
He thought that independent advice was 
not necessary but that there were circum- 
' stances in the case which suggested the 

iaference that the Maharanis had indepen- 

dent adviceinregardtothe execution of the 

deed of surrender. He decided these issues 
.in favour of the plaintiff. He found no 

difficulty in answering Issue No. 4in favour 
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of the plaintiff. The question raised in 
that issue was, whether the.surrender could 
be regarded as a surrender of the entite . 
interest of the Maharanis, having regard 
to the fact that they retained a substantial 
interest in the estate for their maintenance. 
The learned Subordinate Judge thought 
that the provisior of a monthly allowance 
to the Maharanis for their maintenarce 
did not affect the validity of tke ceed: of 
transfer. Isste No. 12 was not veiy seri- 
ously pressed befote him and ke decided 
that issue against the plaintiff. He lastly 
considered Issue No. 5 and he thought that 
section ĉo of the Court of - Wards Act 
constituted a prokibiticn en tle nicht cf 
the widows to surrender their estate niti- 
out the concurrence of tle Court of 
Wards. He asswered this issre syoiist 
the plaintif and in. tke result ke dismissed 
the suit, 

Before cealing with the arguments ilat 
have been advanced to us it is recessary 
to mention a matter as to which there Les 
been some discussion before us. The Fear- 
ing ofthesuit began on the 10th May 1922; 
and ftom the roth May r922 up to 
the 31st May r922 Maharani Nawlakh- 


bati was represented in the record 
of the suit by the Court of Wards 
and by the Officiating - Government 


Pleader in Court. ‘The Cowt of Wards 
made no attempt to examine Maharani 
Nawlakhbati as a witness on her behalf 
butshe was examined as a witness on behalf 
of tke defendant second party. While she 
was being examined on commission, Babu 
Debta Charan Mukherji, the Officiating 
Government Pleader, stated to the Com- 
missioner that, under instructions from 
the Court of Wards, he would not press 
Issue No. 3 on behalf of Maharani Naw- 
laklibati and that he would not examine 
the Maharani as a witness in support of her 
written statement. Issue No. 3, it will be 
remembered; raises the very important ques- 
tion of fact,-namely, whether the deed of - 
surtender was intelligently executed by the 
Maharanis and whether they had any in- 
dependent advice in regard to the execu- 
tion oi this document. The Maharani as 
the ward of the Court of Wards was com- 
pletely boünd by the act of the Court of 
Wards on ber behali; and it appears that 
the Court of Wards intended to raise one 
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point and one point ohly on her behalf, 


' namely, whether she was competent to exe- 


E 


* cute the deed of surrender, having regard 


to the fact that the sanction’ of the Couit 
“of Werds had not been obtained. It was 
obviously a matter of great prejudice to 
the Mahareni that her real defence was rot 
allowed to be ratsed on ker behalf by the 
Court of Wards; bnt she was bound by the 
‘act of the Court of Wards, and, so long as 
she remained. a ward of the Court of Wards, 
she had no right, under the Court of Wards 
Act, to raise any defence on her behalf. 
The Court of Wards, however, retired from 
the management of the estate on the 27th 
April 1922 after the evidence had been 
recorded in the case and the arguments 
heard in part. On the 31st May 1922, 
Babu Debta Charan Mukherji presented 
a petition stating that.the Maharani was 
no longer a ward of the Court and that the 
Government Pleader had no further authority 
to represent her.in the suit. On the rst 
June 1922,Maharani Nawlakhbati appeared 
through enother Pleader and filed a petition 
in which she prayed that the written state- 


.ment filed by the defendant second. party 


might be.considered as her written state- 
ment; and she intimated to the Court that^ 
she desired to press Issue No. 3. This ap- 
plication was opposed on behalf of the plaint- 
if. The position taken up by the plaintiff 


.was, that the learned Government Pleader. 


representing Maharani Nawlakhbati having 
given up Issue No, 3; he, the plaintiff, did 
not adduce evidence in support of his cese 
that the deed of surrender was intelligently 
exectited by the Maharanis and thet they 
had independent “advice in regard to the 
execution of that document. The learned 
Subordinate Judge thought that there was 
great force in the contention of the pleintiff 
and he considered that any attempt on the 
part of Maharani Nawlakhbati to re-open 
Issue No. 3 would seriously prejudice the 


‘plaintiff. He held thet Maharani Newlakh- 


bati could not be allowed to re-open Issue 
No; 3. i 

"When this appeal was opened before us, 
we came to the conclusion that it wes not 


tight and proper that Mehereni Newlekhbeti 


should be deberred from presenting a case 
to the Court which she hes undoubted- 
ly made in her written stetemert. The 
learned Government. Advocate, appearing 
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on behalf of the plainti&, strenuously con- 
tended that she was completely bound 
by the act of the Court of Wards and that 
to allow her to resile from the position con- 
ceded by the Court of Wards, would operate 
as a great hardship on his client. A person 
under disability is, no doubt, bound by the 
act of the guardian, but it is well-established 
that such a person can re-open the procecd- 
ings after the disability ceases, if he satis- 
fies the Court that the act of the guardian 
has prejudiced him. In our opinion; it.is 
far better that she should be allowed to 
te-open the matter now than that she should 
come to us afterwards, if we should decide 
the appeal against her on the question of 
law raised on her behalf, and invite us to 
deal with the whole case on the footing that 
the document was not read and explained 
to her, and that she had no independent ` 
advice in relation. thereto. We accordingly 
came to the conclusion that it was open 
to her to press Issue No. 3, and that the 
learned Subordinate Judge should have 
allowed her to re-open that issuc and to have 
met any case of prejudice by edjourning 
the hearing of the suit and giving an oppor- 
tunity to the pleintift to adduce such cvi: 
dence as he thought necessary. Mr. Sultan 
Ahmad then pressed before us that if we 
allowed Maharani Nawlakhbati to re-open 
Issue No. 3, we should give him an oppor- 
tunity to cxemine certain witnesses who are 
material witnesses on this issue. We recog- 
nised the force of Mr. Sultan Ahmad’s con- 
tention and gave hint leave to cross-examine 
Maharani Nawlakhbati on Issue No. 3 and to 
examine Mr. B. C. Sen, the Commissioner 
of the Patna Division, wko was the Collector 
of Bhagelpur from April 1916 to September 
1918; Mr. Nil Money Dey, who was the 
manager of the Sonbarse Estate from 
X914 till July 1920; Mr. Muhammad 
Abdus Samad, who was the manager 
of the  Sonbarsa Estate under the 
Court of Wards at the time when the 
written statement was filed on her behalf; 
Mr. Surja Prashad, the Government Pleader 
of Bhagalpur, and Babu Anirudh Prosad. 
Singh, a Zemindur and a Pleader, who is 
alleged to. have taken a prominent part 
in the matter of the execution of the docu- 
ment by the Maharanis. The plaintiff 
hes examined all these witnesses before us 
except Babu Anirudh Prosad Singh and we 
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have considered their evidence in decid-' 


ing Issue No. 3. 

It will be convenient, first, to deal with 
the questions of law which have been raised 
by the defendants in this litigation. The 
contention which found favour with the 
learned Subordinate Judge is that section 


60 of the Court of Wards Act constitutes à : 


piohibition on the power of a Hindu widow 
to relinquish the estate (of which she may 
be in possession 2s a Hindu widow) without 
the concurrence of the Court of Wards. It 
is not disputed thet, at the time when 
the Maharanis purported to relinquish their 
estate in favour of their grandsons, the es- 
tate was under the management of the Court 
of Wards, and that the Maharanis were 
wards of the Court. On the 4th March 
1918, the Maharanis forwarded to the Col- 
lector of Bhagalpur a draft deed of surrender 
which they proposed.to execute in favour 
of their grandsons and asked him to obtain 
the sanction of the Court cf Wards “to the 
new deed which will be in favour of both 
the daughter's sons." ‘The Collector for- 
warded the application of the Maharanis 
to the Board of Revenue, thiough the Com- 
missioner of the Bhagalpur Division, and 
on the 25th October 1918, the Board wrote 
to the Commissioner to say. that it agreed 
“with the Collector that the cxecution cf 
the deed of surrender by the Maharanis 
during their lifetime in favour of their grand- 
sons will complicate matters and create 
difficulties in the way of the Court’s manage- 
ment.” Itaccoidingly directed “that things 
should be allowed to go on for the present 
as they are," On the 13th December 1918, 
the Collector conveyed the decision of the 
Board of Revenue to the Maharanis. Oa 
the 18th December. 1918 with full 
knowledge of the decision of the 
Board of Revenue, th» Maharauis ex2- 
cuted the deed of surrender by waich 
they relinquished their widow's estate in 
favour of their grandsons. 

Section 60 of the Court of Wards Act 
piovides as follows:— No ward shall be 
conipetent to create, without the sanction 
of the Court, any charge upon, or iaterest 
in, his property or.any part thereof, or 
to assign over or charge any allowance 
to be received by him from the Cart.” 
arhe question at once arises, whither by 
'Jlinquishing her estate in favour of her 
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husband's reversioners, a Hindu widow 
creates an interest in her estate. It has 
been contended on behalf of the plaintiff 
that the substance of the transaction is the 
withdrawal of the widow's estate, and the 
consequent acceleration of the interest of the 


-heirs who succeeded to the properties, not 


by virtue of any act done by the widow, 
but by operation oflaw, Iam quite willing 
to admit that a Hindu widow may, under 
certain circumstances, effectively divest 
herself of her interest in her husband’s 
estate without coming within the pro- 
hibition of section 60 of the Court of 
Wards Act; but I am not ‘prepared to 
admit that, under no circumstances, 
would section 60 operate to prevent a 
Hindu widow from relinquishing her 
estate in favour of her husband’s next 
reversioners, 

It is well to remember that, though 
actual transfers by Hindu widows have, 
in many cases, been supported by references 
to the theory of the relinquishment of the 
widow's entire interest, there is relinquish- 
ment in the true sense of the term, when 
there is disclaimer by the widow at the time 
of the death of he: husband, or the renun- 
ciation of the world by her efter- 
wards, or some act by her which might, 
in the eye of law, justify the inference that 


the widow is civilly dead. It is only 


when the widow is dead, either actually 


or civilly, that the law steps in and gives | 
' the estete of her husband to the rext re- 


versioner; and just as the Court or Wards 
Act cannot prevent the widow from, dying, 
so it has no oneration if the widow desires 
toturnbyragee or renounce the world. But 
there ate cases in the books which are called 
cases of relinquishment but which are in 
fact not cases of relinquishment at ail, 
where alienations by Hiudu widows have 
been upheli by arguing from analogy. But 
aaalogy denotes only a partial similarity; 
aad it does.not ioliow that, because where 
a widow renounces tue world the next re- 
versioners tale the estate by operation of 
law, there is also a succession by operation 
ot law, where, as a result uf a transaction 
not anounting to arelinquishment, proper- 
ly so-cailed, but capable of being 
supported by reference. to the theory 
of relinquisiment, the estate comes to 
the  aext reversioners, To take a 
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-simple ` case, a Hindu widow may 


sell for valuable consideration the entire 
estate of her husband to the next reversioner 
or to a stranger with the assent of the next 
reversioner, The transaction willbe upheld 
by applying the analogy of a relinquishment 
‘of hes estate by the Hindu widow; but it 


cau hardly be argued that thereis relinquish- ' 


‘meat, properly | so-called, in such a case, 
or that the title of the reversioner arises by 
‘operation of law. The truth is, that the law 
‘oa the subject has grown from precedent 
to precedent and it ‘is impossible, to 
argue that, because a certain legal 
incident is true of a certain proposi- 
‘tion, it must also be true of every 
proposition which may have been logically 
drawa from the first proposition or which 
is capable of being supported by refereuce 
vo the first proposition. 


A discussion of some of the leading 
cases will, I think, make good my poiut. 


In 1856, the — question. arose before 
the Supreme Court in the case of 
J'adomonzy Dabee | v. Sarodaprosono 


Mookerjee (1) whether a Hindu widow 
couid, for good consideration, convey her 
estate, iuherited by her from her son, in 
favour of the next heir then living. In 
answering the question in the affirmative, 
Colvile, C. J., pointed out thatit was "but 


another way of doing that wluch in former: 


times was continually done without violence 
to the letter or spirit of Hindu Law, though 
in a. manner shocking to humanity, by 
means of the rite of Sudtze,” and he took 
note of the fact that a widow can by adopt- 
ing a certain form of religious life divest 
herself of the estate and then accelerate 
` its devolution on the next heir ia her life- 
, time," "The case before theSupreme Court 
was a case of conveyance, pure and simple, 
but arguing from the analogous cases of 
widows committing suicide or adopting 
a religious life and thus accelerating the 
devolution of the estate on the next heir, 
the Court came to the conclusion that there 
was nothing iaherently wrong in the widow 
conveyiag the estate of her husband for 
consideration to one who would take the 
estate by inheritance if she were to die at. 
the. date of the conveyance. Butitis one 


(tf 1 Boul, 120; 3 Ind. Dec. (o. S.) 72. 
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thing to say that because, upon the death 
of a widow, either actualor civil, the estate 
would at once vest by operation of 
law upon the next heir of her hus- 
band, therefore, the widow can operate 
her death by conveying absolutely the 
estate of her husband to one who, 
at the moment of the conveyance, is the 
next heir of her husband, itis another thing 
to say that, when the widow does convey 
the estate to the next reversioner, the rever- 
sioner takes the estate by operation of law, 
and not by virtue of the conveyance. 


Jadomoney's case (x) was decided in the 
Supreme Court in 1856, and between 1855 
and 1884 the law was firmly established 


“in Bengal that a Hindu widow by relinquish- 


ing her rightsin favour of the heir of her hus- 
band'sestate could accelerate iis inherit- 
auce, and that the effect of a conveyance 
by her and such heir was to convey tke 
absolute estate. In 1884, in Nobokishore 
Sarma Roy v. Hari Nath Sarma Roy (2) 
the question was .raised whether a 
transfer or conveyance by a widow upon 
the ostensible ground of legal necessity, 
such transfer being assented to by the person 
who at the time is the next reversioner 
would conclude another person not a party 
thereto who is the actual reversioner upon 
the death of the widow, from asserting his 
titie to the property. The facts were these: 
the widow executed a cunveyance of the 
property in favour.of a stranger, reciting 
necessity. The High Court took the view 
that there was not a sufficient- finding 
in the judgment of the Appellate Cout 
as to whether there was legal necessity for 
the conveyance or not, and the whole case 
was argued on the footing that there wos 
no necessity for the conveyance. The per- 
son who at the time was the next rever- 
sione1 executed a separate document in 
which he assented to the conveyance by 
the widow, and coveianted on behalf of 
himself and his heirs, that he would not 
lay claim to the property at any future 
time. That reversioner died, and the 
person entitled to succeed on the death 
oí the widow was another person who was 
inno way bound by the covenants execute: 


(2) 10C, 1402} 5 Iud, Dec, (N. $.) 737 (F. B). 
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by tbe previous revetsioners. The Division 
Bench conceded that the widow might 
retire in favour of the next  rever- 
sioner and that, if she did so, that 
is, if she abandoned her interest in 
his favour, the next reversioner would 
have as complete and absolute a 
title to the property as lie could have on 
her. death. It also conceded that there 
might be a transfer by the widow to the 
reverstoner, and a second transfer by the 
reversio1er to the stranger; but it did not 
sce how the effect of a double transfer could 
be given to two documents different in their 
natare and contents. The learned Judges 
accordingly referred the question for the 
determination of the Full Bench. — 


Sir Richard Garth, in delivering the judg- 
ment of the Full Bench, pointed out that 
if toe widow died a natural death, 
her husband's heirs would at once 
succeed to the estate; or if she were 
to become a byragee or otherwise die 
.& civil death, the result woula be the 
same;. and he thought that just as 
she might have disclaimed her estaté when 
her husband died, there was nothing wrong 


or objectionable in her. relinquishing 
, her estate at any time in favour 
of her busband's heir for the, time 


being; after she had once acvepted it. So 
far the position was perfectly clear; but 
then the question had to be faced whether 
the widow and the next heir could agiee 
to make an alienation of the estate without 
' any legal necessity to support it. On 
this question, Sir Richard Garth said as 
follows: —''Büt, if it is once established, 
' as a matter of aw, that a widow may relin- 
. quish her estate in favour of her husband's 
heir for the time being, it seems impossible 
to:prevent any alienation which the widow 
, and the next heir may thus agree to make,” 
“The learned, Chief Justice recognised the 
essential distinction between a case of re- 
linquishment, properly so-called, and a case 
ot sale, without any legal necessity, merely 
with the consent of the next male heir; 
but he thought that there was such a long’ 
course of authority in favour of the.power 
of the widow to alienate the estate with 
the consent of the next heir that the Full 
Bench could not decide the contrary with- 
gut disturbing the titles which had been 
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acquired on.the strength of that authority: 
Sir Lawrence Jenkins in Delt Prosad Chow- 
dhry v. Galap Bhagat.(3) summed vp ihe 
decision in Nobokishore’s case (2) in these 
words: ''Starting then from.the established 
position that the next. heirs succes- 
sion can he accelerated ky — relin- 
quishment, it was determined in Nobo- 
kishore’s case (2) as a logical con- 
sequence that the widow, with the next 
heir's consent, could alienate without any 
legal necessity.". And the learned and 
distinguished Chief Justice said as fol- 
lows:—' The road to the decision in: 
Nobokishore’s case (2) was not with- 
out its difficulties, but the learned 
Judges felt it had to be travelled that 
titles might be quieted,” It seems to me 
clear beyond dispute that the extension 
.of the doctrine wes more -or less 
forced upon the Court; the Cout 
upholding the extension on the ground 
that it was the logical consequence 
of the right conceded to the widow 
either to disclaim the estate at the tite of 
‘the death of her husband or to turn byragee 
‘or otherwise die a civil death atterwards 
aud thus accelerate the succession of her 
husbaud'sheir. Thedecisionof Sir Richard 
Garth points out the real distinction 
between a case of feliaquishment, properly 
so-called, and a case of alienation capable 
of being. supported by reference to the 
theory of relinquishment: and it seems to 
me that it does not follow that, because 
the heir takes by operation oi law when 
there is real reliuquishment by the widow, 
that is to say, when she elects to die a civil 
death, he also takes by operation 
of law, when, as a result of a transaction 
which may be supported by reference to 
the theory of relinquishment, but which 
is in fact not relinquishment, the estate 
is carried from the widow to the heir or 
to a stranger with the consent of such heir 
Itis not necessary for our present decision’ - 
to discuss any of the subsequent decisions 
Behari Lal v. Madho Lal Ahir Gayawal (4) 
recognizes that the widow can accelerate 


taj ig Ind. Cas. 273; 40 0. 721; 17 C. W. N, 
117 C. L. J. 499. y 
1o. 9 e Ta 19 I. A. 30; 6 Sar. P, C. J. 88; 
9 Ind, De: (N. 8.) 603 (P. C).. . 
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the estate of the heir by.conveying absolute- 


Ue _ly and destroying her life-estate. In the 


Full Bench case of Debi Prosad Chowdhri 
v. Golap Bhagat (3) it was laid down that, 


. to uphold an alienation.by-the widow ona 


ground other than that of legal necessity or 
of the equitable extension founded on legal 
Necessity, it should be shown that there 
was a consent of-the next heir to an alien- 
ation capable of being supported by refer- 
ence to the theory of the relinquisbment 
of the widow's entire estate and conse- 
quent acceleration of theinterest of the con- 
Senting heir, provided the alienationis of 
the whole estate. The question involved 
inthe Full Bench case -was whether a widow 
could alienate a portion of her. estate 
- with the consent of the next reversioner, 
Sir Lawrence Jenkins pointed out that, 
if the alienation was to be supported by re- 
ference to the theory of the relinquish- 
ment of the widow’s entire- interest, the 
alienation must be of the entire estate, 
- for, as the Judicial Committee afterwards 
said in the case of Rangasami Gownden v. 


| Nachiappa Gounden (5), “there cannot bea: 


widow who is partly effaced and paitly 
not so." ‘The decision of Sir Lawrence Jen- 
-kins makes it perfectly cleat that the Courts 
- haye been obliged to have recourse to the 
theory of relinquishment ior the purpose 
-of deciding cases which are not cases 
of relinquishment, in order that title ac- 
. quired on the faith oi.a long series of de- 
- cisions may not be disturbed. a 

JI have come to the conclusion that it 
cannot be laid down as an inflexible rule 
applicable to all cases that the heir takes 
by operation of law whenever as a result 
of a transaction to ‘which the widow 
and the .heir are parties, the entire 
estat: bacomes vested in the heir 
or goes to a stranger with the 
consent of the heir, In 4 casé of disclaim- 
er by the widow at the time of the death 
of her husband, or of telinquishment 
‘properly so-called, afterwards the title of 


^. the heir would undoubtedly arise by oper-' 
ation of law, and, in my opinion, section 60^ 


(3) 50 Ind, Cas. 498; 42 M. 523] 36 M. I, 
493; 17 A. L. J.:536; 20°C. L. J. 539; 22 Bom. 5 


R. 640; 23 C. W. N. 777; (1919) M. W. N. 262; 26^ 
. days in Divine Worship and meditation in 
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of the Couttof Wards Act would notoperate 
to the prejudice of the heir, assuming that, 
atthe date of the relinquishment, the widow 
were a ward of the Court. But acase of 
relinquishment must be carefully dis- 
tinguished from a case which is not one of 
relinquishment, but which is capable 
of being supported by reference to 
the theory of telinquishment, A true 
case of relinquishment arises when 
there js the renunciation of the world by 
the widow and the abandonment of the 
estate by her or someact by her which might. 
in the eye of law, justify the inference that 
‘she is civilly dead. But where the widow 
sells the estate for valueble consideration 
to the heir or to a stranger with tke ccnsent 
of the heir or enters into an engagement 
with the heir which has the effect. of 
carrying the estate to the heir or 
to a stranger with the consent of 
the heir; in other words, whenever the 
transaction is one, not of, relinquish- 
ment, but one capable of being supported 
by reference to the theory of relinquish- 
ment, the title of the beir aiises, not by 
operation of law, but by the act of transfer 
on the part of the widow and the trans- 


action would come within the prohibition 


of section 60, assuming that the widow 
were a ward of the Court, and the sanction 
ofthe Court were not obtained to the 
transaction. : 

I have now ‘to consider. whether 
the transaction of the 18th December 
1918 operated as a relinquishment or 
as an alienation. Now, the transaction 
is evidenced by two documents, one 
executed by the Maharanis in favour 
of the grandsons, and the other exe- 
cuted by the grandsons im -favotr of 
the Maharanis. The deed of surrender is 
described as an indenture to which tke 
Maharanis and the grandsons are patties, 
and the deed" executed by the grandsons 
is described as an agreement to which the 
grandsons and the Maharanis are parties, 
The deed of surrender recitesthat the Maha- 
ranis were each getting a monthly allowance 
of Rs. 625 from the Court of Wards and that, 
as they were growing old and were 
desirous of remaining aloof from the concerns 
of the world aud of spending their latter 
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the.holy-City of Benates withan allowance 
for their maintenance befitting their tank 
and. position, they wished to surrender.end 
relinquish their Hindu widow's estateintke 
property left by their husband to their grand- 
sons who: were the next heirs of their husband 
who had undertaken to pay them or the 
survivor of them the monthly sum of rupees 
two thousand- out of theincome end profits 
of the estate and ask to defray the expences 
of the daily and periodical worship. of the 
family deities. - The document then asserts 
that the. grandsons “have agreed to allthe 
terms aforesaid,’ and proceeds to provide as 
follows:— | VAS 

I. That the first party Maharani Taree 
bati and Maharani Nawlakhbeti do hereby 
‘relinquish and surrender alltkeirrightsin 
the property, moveable and immoveable, 
left by their husband, the lete Maharaja 
Hirballal:h Narain Singh Bahadur, K.C.L.E., 
commonly called tke Sonbersa Hetate, 
now iù the charge and under tbe man- 
agémentxf the Couit of Wards to end in 
favour of-the.second party Reo Bahadur. 
Gobind Singh and Rudra Partap.Singh, tre 
next heirs of the said Mahareja Bahadur 
under the Hindu Law, and in pursuance 
thereof the first party do hereby make over 
the entire property aforesaid. to the second 
party in full extinction of treix rights as 
Hindu- widows. ; 

2. That ` the ‘second party will , te 
entitled, to the whole property aforesaid 
from this date and they will told and 
enjoy the same in the nights of daughter's 
son succeeding to the property of their 
maternal grandfather under tke Benares 
School of Hindu Law, the share of each 
being a moiety of the said property. 

3. That the second party will te entitled 
to have their names entered as proprietors 
in equal shares in respect of the revenue- 
paying or, revenue-free estates included 
in the said property by removing the names 
of the ‘first party now recorded in the 
Registers maintained under Act "VII of 
1878 (B, Cy e. Qo oL e s 

; us 2i 
' 4: Thatthefirst party will at once inform 
the Court of Wards of this - surrender--and 
request the Court to make over the, charge 
and management:of the said property to 
the second party subject’ to the Court's 


retaining the management; if it thinks- fit, . 
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“the allowance due for 


“thereof, shall be the 
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under section-x3.À of the said Act IX of 
1879 (B. C). . : s.n "s 

5. That the first party, . or the survivor 
of them, will be entitled to receive 9 main- 
tenance allowance of Rs. 2,000 (Ru- 
pees two thousand) per mensem, from the 
Second party out of the rents and profits 
of the said property so long as tkey or 


' either- of them live or lives. 


6. That the second party undertake to 
keep up and maintain the daily and periodi- 
cal worship of the family deities . Lachmi 
Narain Jeo, Ram Chandra Jeo and Radha 
Krishna Jeo, installed at the Son- 
barsa House left by the said Maheraja 
Bahedur, at a.cost of Rs. 100 (Rupees one” 
hundred) per^ mensem and should ‘they 
omit or neglect to: carry out this under- 
taking the first perty will te, entitled ‘to 
enforce the fulfilment thereof. 

A The agreement executed by the grandsons 
in favour of the Mahatanis containsall the 
recitals that are to be found in tbe deed of: 
surendér, and provides as follows:— — 

The first party, therefore, in consideration’ 
of the premises, do hereby agree of their 
own free-will and accord that from that, 
day they became the proprietors of the said 
Sonbarsa Estate, by reason of the Surrender 
aforesaid they and their heirs,’ successors, 
executors, administrators and assignecs 
shall pay to the second party or the sur- 
vivor of them, so long as they 
or either of them live or lives, the monthly 
sum of Rs. 2,000 (Rupees two thousand) 
for. their maintenance in’ a style suitable 
tothe rank, and position held by their. 
deceased husband, and if they fail to pay 
| NG any month (which 
is to be taken 2s an English month) 
on the first day of the following month, 
the second party will be at liberty to enforce 
the payment thereof, with simple. interest 
at the rate of 12 per cent, per mensem by 
process of Court, and the said arrears. of 
allowance, with interest and tbe costs 
of the suit, if amy, to enforce the payment 
first charge on tht 
nedinthe schedule hereto 


roperty mentio 
siet forms a pert ofthe estate 


annexed which 


‘surrendered by thesecond party as mentioned 


above... And the first party. further, 
agree that from the day -aforesaid’ -they 
shallkeep.up and maintain the daily and 
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periodical worship of the, family : deitiés 
Lachmi Narain Jeo, Ram ' .Chandra 
` Jeo and Radha. Krishna. Jeo’ installed 
atthe Sonbarsa House left by the said 
Maharaja Bahadur at a cost of Rs. 100 
(Rupees one-hundred) per mensem (the 
month being-taken as an English month) 
and should they omit or neglect to carry 
~ out this agreement; the second party will be 
entitled to enforce the fulfilment thereof. 
., What, then is the substance of the trans» 
action between. the Maharanis and their 
grandsons? In the first place, itis an agree- 
ment an indenture, dé the parties themselves 

' desctibe the document.’ In the second place, 
the desire of thé Maharanis to retire from the 
world is not unconditional, but is. subject 
te two impottant conditions, first, that the 
grandsons will pay them or the stirvivor of 
_them’a sum of money for theit main- 
teaance “befitting their rank and position,” 
that is to say, a sum of Rs, 2,000 
per month which, let it be remembered, 
is a stim much iu excess of what the Máàha-, 
ranis wefé actually receiving from the Court 
of. Wards, and; secondly, that the grandsons 
_will defray the expesses of the daily and 
periodical worship of the family deities 
ata cost of Rs, 100 per month,” In the 
third place, the Maharartis ‘are sufficiently 
alive to their worldly interest to stipulate 
that- their "maintenance allowance at 
Rs. 2,000 per month withinterest-on arrears 
at 12 per cent. per month shall form a first 
charge upon certain specific properties be: 


longing to the estate. “In the fourth piace, ` 


they retain a'sufficient interest in the es- 
tate of their husband by reserving to them- 
selves the liberty to enforce the fulfilment 
of the condition as to debsheva, : 

* Now; I do not desire to throw theslightest 
doubt upon the numerous cases which have 
decided that transactions similar to the one 
„which I am considering are capable of being 
supported by reference to the theory of 
the relinquishment óf the widow’s entire 
interest. I have not the slightest doubt 
that; -had the Court of Wards not stood 
in'the way, the trausaetion would have 
carried ‘the. estate from. the Maharanis 
to the grandsons; but, in my opinion, the 
-estate would have been carried, uot by oper- 
ation of law, but by the act of the Maharan‘s, 
InJadomoney’s case (x) thé widow relinguish- 
«d herestate infavout.of the next tevetsioner 
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“in consideration of a yearly ‘allowance of 
7Rs.44,000to be paid her. The transaction 

was described by the learned Judges as a 
“conveyance for good consideration, In the 
“case before us, the Maharanis entered into 
‘the transaction in consideration of the pro- 
‘mise on the part of the grandsons to'pay 
‘them a sum of money much in'excess' of 
‘what the Court of Wards was paying them. 
T fiid it impossible to hold that the act 
ow the part cf the Maharani was an act 
of the renunciation of the world or an-act 
which in the eye -of law would justify 
theinference that they were civilly dead. 
In my opinion, the transaction operated 
‘as'a conveyance and fell within the prohibi- 
tion of section 60 of the Court `of. Wards 
Act, and the learned Subordinate Judge 
was right in dismissing the plaintifi’s suit 
ox this ground, < 


"My conclusion on the question which I 
have just discussed is sufficient for the dis- 
posal of the appeal, but as the case is like- 
ly to be carried to the Judicial Committee 
it is necessary that I should express my 
views on the questions which have been 
raised befote us on behalf of the defendants. 
It was argued that, assuming that section 
60 of the Court of Wards Act didnot prevent 
the Maharanis from surrendering their 
estate in favour of their grandsons, the deed 
of-surrender, standing by itself , could not 
carry the estate from the Maharanis to their 
grandsons , and, as possession still remoined 
with the Maharanis, the trensaction “was 
incomplete, and there was a power mm’ 
Maharani Nawlekhbati to resile from an 
incomplete engagement. "The basis of the 
argument is that, in order to accelerate 
the succession of the next heir, there must 
be a relinquishment in fact, and not merely. 
a paper declaration to” that effect: -As 
I have shown before , the present law on the: 
subject of relinquishment is merely the ex- 
tensionofthe rule of Hindu Law which 
petmitted a widow to renounce the 
world and abandon the property. It was 
determined in the case of Debt Prosad Chow~ 
dhii v. Galap Bhagat (3) that if logic.was 
to have any place in our system of law, . 
relinquislunent must be of the entire. 
estate, and not of a portion of it. Aud so it. 
is argued that if the analogy is to hold good, . 
there must be au abandonment in fact in. 


eee 
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order that the .heir-at-law: may step into 
the inheritance. MES ee 

‘I think that the conteution is tight and 
ought to prevail. A relinquishthent, in 
my opinion, becomes operative only when 
the widow acts upon ‘the declaration and 
withdraws herself from the estate. It is 
difficult to understand how a widow can be 
said to have withdrawn her life-estate, 
if, notwithstanding her paper declaration 
she continues to bein possessiow of the estate. 
It was pointed out by the Judicial Commit- 
tec im Rangasami Gounden v. Nachlappa . 


Gounden (3) that “it is the effacement . 


of the widow—an effacement which in 
other circumstances is effected by actuel 
death or by civil death —which opens the 
estate of the deceased husband to his next 
heiis at that date.” Th my opinion, the 
effacement must be founded on fact, and 
so long es the widow does notin fact éfface 
herself, she hes the right to say—since she is 
notbound to efface herself “I have changed 
my wind, aad I do notintend to give effect 
to my declaration.” ` 

The learned Government Advocate does 
not dispute the correctness of the proposi- 
tion which I venture to think is at the very 
foundation of ‘the doctrine of relia- 
quishment. “But he asserts that circum-- 
stances have arisen which make it inequit 
| able. for het to change her mind.. Now; I 
quite-agree that, though a party has com- 
plete power to resile from an incomplete 
eagagement, such a power will Le denied 
when theactings and the conduct of the par- 
ties have carried the incompletely execut- 
ed engagement into effect. But, in order 
to exclude the plea ol locus — penitentiae 
a paity must base his cíaim, not upon the 
ihcompletely executed engagement, but 
upon the. equities that arise from the 
actings. and the conduct of the parties. But 
here the engagement was incomplete because 
Possession was retained by the Maharanis 
Aud if possession was tetained’ by the 
Mabaranis there could be no equity upon 
which ¢claimcouldbefounded. Theequitable 
rule upon which the learned Governinent 
Advocate relies, appliestoimperfectly cloth- 
ed transactions, transactions which in Eng- 


laud ought to be evidenced by writing but . 


are not evidencedby writing which in India 
Gught to be evidenced by aregistered dócu- 
- ment but are not evidenced by a registered, 
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document, anditis well-established that, pró- 
vided there have been actings and, conduct 
of the parties unequivocally - referable to 
engagement and productive of alteration 
of circumstances, loss or: inconvenience, 
a party can found upon the equities arising 
from the acts done, thongh not, upon the 
engagement itself. In my opinion there is 
no scope for the application of the equitable 
rule to the facts of the présent: case. -Itis 
not suggested by the defendants that the - 
document, upon which the plaintiff relies, 
was imperfectly clothed, or that ail the for- 
malities connected with the document were 
not gone through. What is suggested is 
that the relinquishment did not become 


efective until there was a relinquishment in 


fact and to a-vase so put,it is clearly. :uo 
answer to tefer us to tLe.doctiiné.' of 
part performance. NOE TL 
` But supposing itis possible to investigate 
ina case of pert performance, it is relevant 
to-enquire whether the pleintiff does found 
upon the equities- arising from the alleged 
actings of the parties. The plaint expressly 
asks for. the following declaration:—That 
the Court be pleased to declare that by the 
deed of surrender and the ekrarnamah 
dated the 18th December 1918, the plajntiff’s 
father end the defendant. second party 
beceme entitled as the next immediate 
reversicnery ‘heirs of the late Maharaja Sit 
Harballabh Narain Singh Bahadur, x; C:I. E., 
to ell the properties left by him, and the 
defendant first party has no Tight to with- 
hold possession of the Sonbarsa Estate 
from the plaintiff and the defendant second 
party." ‘This does not look asif the plaintiff 
hes based his claim, not upon the deed of 
surrender but upon the equities a.ising from 
the actings of the parties. A careful peru- 
sal of the plaint is sufficient tc establish 
thet the plaintiff bases his title on the deed 
of surrender. We are not told whoet:the 
ectings of the parties were which have 
given rise to an equity in favour of the plaint- 
iff, anditis, inmy opinion, quite impossi- 
ble to investigate a case of equity on_ the 
plaint es presented by the pleintiff, TX v 
But I do not intend to rest my decisiuri 
on this.pcint on so narrow a ground as 
the construction of the pleint. . The evidence 
does not, in my opinion, establish;that there 
have been actings of the parties oti. which. 
the plaintiff can basé his title, The.deed: 
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of surrender was executed on the 18th De- 
cember 1918. On the 23rd December 
the Maharanis addressed a letter to the 
Collector informing him of what they had 
done and requesting him “to take steps 
.to make over the chatge and management 
of the* said properties to Rao Bahadur 
Gobind Singh end Rudra Pratap. Singh, 
if the Comt of Wards do not think fit to 
retain management under section 13 (a) of 
Act IX of 1879 B. C." ‘This is the solc ‘act- 
ing’ on the part of the Maharanis and it has 
been gravely argued thet, upon this letter 
an equity can be founded in favour of the 
plaintiff, I am unable to accept this con- 
tention as well founded. It was produc- 
tive of no 
no loss or inconverience, end it certeinly 
does rot disclose eny ect done by the grand- 
sors known to and permitted by the Maha- 
renis to take place on the faith of the en- 
gagement csifit were perfect. The letter 
wes written end addressed on the 23rd 
December 1918, end there is no evidence 
of any act done subsequent to the 23rd 
December: 1918, which might suggest the 
inference thet the Maharanis acted on the 
transaction cf 18th December or that they 


perm tted their grandsons to act on the | 


faith of the transaction of the 18th Decein- 
ber as if it were complete in itself. The 
Mahatanis continued to reside in Sonbarsa 
and to draw their maintenance allowance 
from the Court of Wards. ‘The eldest Ma- 
` harani died inAugust 1920 and, on her death, 
her interest in her husband's estate became 
vested in Maharani Nawlakhbati. "The suit 
was instituted on the 17th January 1921, 
and the Court of Wards retired from the 
menagement of the estate on the 27th April 
1922. On the retirement of the Court of 
Wards Maharani Newlekhbeti became en- 
titled to speek on her own behalf, and she 
promptly  repudiated the transaction of 
the 18th December. In my opinion, the 
evidence docs not support the contention 
that there were actings of the parties on 
which the’ plaintiff could rely in support 
of “his” title. It was then argued 
that the ovly wey in which the 
Maharanis could have abandoned the 
property was by requesting the Court 
of. Wards to make over the properties 
to their grandsons, and that this they did 
by their letter of the 23rd December. But 
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the question, in my opinion, is not whether 
the Maharanis made an attempt to relin- 
quish their estate, but whether there was 
relinquishment in fact. Upon the withdrawal 
of the Court of Wards from the management 
of the estate, it was open to Maharant 
Newlakhbati to affirm the transaction of 
the 18th December. She expressly declined ` 
to affirm it, and I do not see on what ground 
the plaintiff should be allowed to maintain 
cjectment ageinst her, since she was not at 
any time bound to relinquish her estate in 
favour of her grandsons and since sh: has 
resiled from the engagement before complet- 


"ing the transaction. 


It was then contended on behalf 
of defendant No. 2 that, assuming 
thet the deed of surrender carried 
the estate from the Maharanis ` to 
him and to his brother on the death 
of his brother, the interest of his brother 
came to him by survivorship, and the plaint- 
iff as thesonof his brother has no title to 
mainteinthe suit. The argument is founded 
on the decision of the Judicial Com- 
mittee in Venkayyamma Garu v. Ven- 
hataramanayyammz Bahadur Garu (6) 
in which it was established that, upon 
the death of 2 daughter, her sons succeeded 
to the property of their maternal grand- 
father as his heirs, and that they took the 
property jointly with rights of survivor- 
ship. The Madras High Court had come 
tothe conclusion that the doctrine of sur- 
vivorship was limited to unobstructed suc- 
cession and to the succession to the joint 
property of re-united co-perceners. This was 
undoubtedly the view of so eminent a 
Hindu lawyer as Sir Gurudas Banerji, and 
was accepted as settled law both in the 
Caicutta High Court and Madras High 
Court. It was contended before. the 
Judicial Committee by Mr. Mayne that 
there was a number of cases in the 
books in which property inherited as 
obstructed inheritance wes regarded as 
joint with right of survivorship.. Mr. 
Mayne referred to the case of sons succeeding 
to the self-acquired property of their fan 
thers to the case of widows succeeding to the 
property of their husband, and to the casa 
of daughters succeeding to the property 
of their fathers. The Judicial Committee 
. (6) 25 M. 678; 4 Bom, L. R. 6573 7 C. W. Ne 


I; 12 M, L. J. 299; 29 I. A., 156; 8 Sar, P.C. 
286 (P, C.). 2 " 
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thought that “where sons succeed, the in- 
hheritance as to them is unobstructed” but 
it accepted the cases of widows and daugh- 
ters as. conclusively establishing that the 
doctrine of survivorship is not limited to 


unobstructed succession atid to the succes-' 


sion to the joint property of re-united co-par- 


ceners, It was urged before us by Mr. Naresh. 


Chandra Sinha, that according to the Mita- 
kshara; upon the ‘death of a widow or à 
daughter, her co-widow or the surviving 
daughtei-süucceeds to the property , not 
indeed, by sutvivorship, but as the neerest 
heir of the last male holder of the property; 
but it scenis to me that we ere not at liberty 
to entertain the efgument , for to.do thet 
would bé to throw doubt upon the correct- 
ness of the decision of the Judicial Coinmittee, 
On the decision of the Judicial Committee 
it must follow that Barra, Lel; et his 
death, did not leave any interestin the 


estate which was capable of -being inherit- 


ed by the plaintiff, 

But the actual decision of thè Judicial 
Committee, by no means decides the question 
which has been raised in this appeal. "Thé 
critical question is, is the right of survivor- 
ship referred to by the Judicial Committee 
the right of survivorship as understood 
by the Mitakshara Law, according to which 
the right will not prevail in favour of thé 
survivor as against the male issue of the 


deceased, The passage iu the judgment: 


of the Judicial Committee, as to tbe in- 
terpretation of which the Madres High Court 
and- the Allahabad High Court-have differed 


from each other, runs as follows:--'"Whet 


then wes the characte of the property 
which they, that-is to say, the daughter’s 
sons, took ?". In the grandfather’s hand 
it was' seperately acquiréd property. : In 
the hands of the grandsons it was ances- 
tral property which had devolved on them 
under the ordinary law of inheritance,” 
And then follows a passage which, in my opin- 
ion, is'the key to the understanding cf the 
decisions. That passage is as follows:+= 
""Niladti and Appa Reo were members 
of a united family." ; 

Now it must be conceded that if the 
term ' ancestral property" was used by tke 
Judicial Committee in the sense in which 
that term is understood in the Mitakshara, 
it. will be impossible to admit the validity of 
tke argument advancea on behalf of defend- 
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ant No. 2 that his tight to take by survivot- 
ship will prevail as against the plcintih. 
‘‘Ancestial property” in its technical sense 
means “property which descends upon oue 
persen iu such a manner that his issue ecqdire 
certain rights in it as against him." Mr. 
Lachmi Kent. Jha on beaalf of deféndant 
No. 2 maintains that there is en exception 
to the general rule when we aic, dealing 
wich daughter's sons and their issue. Daugh~ 
ter’s sons, we arc told, occupy. a special 
position in the family of their matérnal 
grandfathers; but their sons are not membérs 
of thé family of the maternel grandfather 
of their fathers, and they cannot be regarded 
ashaving an interest by bitth iw the pró- 
perty of the moteinal grandfather of their 
fathers, since they do not: offer any funeral 
cakes to their father’s maternal grand- 
father. The argument is an attractive one, 
but it has two sérious defects; first, whatever 
the position of the daughter's sons my have 
been before the appointmest of a daughter 
to raise up issue for her fahter becaimé 
obsolete, under the present law he is a mema 
ber of his own father’s family and cannot 
be regarded as a membe: of his metetnal 
grandfather's family; and, secóndly, the 
fact that a person does not offer funeral cakes 
to the owner of the prperty doés not de- 
cide the qüestion which is in debate before 
us. Itis quite true that it is only the persons 
who offer the fuvetal cake to the owner of 
the property that are regarded as having 
an interest i" the property by birth. But 
it is well-established that as each fresh mem- 
ber takes a share, his descendants to the. 
third generation below him take aninterest 
inthat share by birth. In my opinion, 
if the estate were ancestral estate in thé 
hands of Barra Lal and Chotey Lal thcir 
descendants to the third generation below 
them would take an interest in that estate 
by birth, and the’ plaintiff, as the son df 
Barra Lal, would be entitled to maintain 
partition against Chotey Lal. IN 
But a more serious question - remailtis, 
nemely, whether the property could be re- 
garded as ancestral property in the hands 
of Barra. Lal and- Chotey Lal. Mr; 
Mayne afiswers the quéstiop in the ne- 
gative. ‘Hence. dll property,” , says 
Mr. Mayne, “which a man. inherits from 
a direct male ancestor, not exceeding three. 
degrees "highet “than himself, is ancestry 
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property, -and'is at once held by himself 
` im co-parcenary with his.own issue. But 
Where Pe has inherited from a collateral 
relation, əs, fot instence, frem a brother, 
nephew, cousin or uncle, it is not ancestral 
property; consequently, bis own descendants 
are noteo-parcenersin it with him... On 
the seme principle property which a 
man inherits from a femele, or through 
‘a female as, for instance, a daughter's 
son...would net he ancestrat propeity.” 
(Meyne, 8th Edition, section 275, page 350). 
In the case of Utar Singh v. Thakar Singh 
(7) the Judicial Committee came to the same 
conclusion. In the couise of its judgment, 
it said asfollows:—' Unless the lands came 
to Dhanna Singh by descent from 2 lineal 
male ancestor in the male line through whom 
the plaintiffs also in like manner claimed, 
they. are not deemed ancestial in Hindu 
Law." The question is one of difficulty; 
and I have gteat hesitation in holding that 
the Judicial Committee in the Madras case 
used the expression “ancestral property” 
in the technical sense in which that term 
is used in the Mitkshara, : 

How, then, should the question be answer- 
ed? In my opinion, thesolution lies in the 
sentence which follows thé.statement:that 
in the hands of the grandsons. it was an- 
cestral property: The Judicial Committee 
pointedly referred to, the fact that Niladri 
and Appa Rao were members of a united 
family, and then cited the following passage 
from Katama Natchiggv. Rajah of Shiva- 
gunga (8):—“According tothe principles 
of Hindu -law, there is co-parcenaryship 

. between the diflerent members of a 
united family, and survivorship following 
upon it. There is community of interest 
and unity ef possession between all the 
members'of the family, and upon the 
death of any one of them the others may well 
take y survivorship that in which they had 
during the dcceased’s lifetime a common 
interesi. and a common possession." Now ad- 
mitted] y Niladriand Appa Rao did not have 
acomm on interest and a common possession in 
the property of their maternal grandfather 
during his lifetime. Butthey were undoubt- 


iod: & P. W. R. 1908; 35 I. A. 206; 8 C. T. J. 
359; I2 C. W. N. 1049; 18 M. L. J. 379; 4 M. L.T. 
207; 4 P.R.r9xo (P C). y g 

(8) 9 M.I.A. 5392 W. R, P. C. 3; 1 Suth! P, 
6, J. 52:52 Sar, P, C, J. 25; 19 B, R, 843 (P. CJ. 


6 Ind; Cas. 721; 35 C. 10393 10 Bom. L. R. 
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was them 
and, I would add; their issue, gua the prop- 
erty which “was admittedly their ancestral 
propetty. In my opinion, the Judicial 
Committee acted upon the view that the 
propeity inherited by Niladii-and Appa 
Rao formed an accretion to their family 
property, for on no other hypothesis is it 
possible to explain that decision consistently 
with the admitted principles of the Mitak- 
shara. - This is the view which the learned 
author of Mayne’s Hindu. Law has taken: 
' It will be observed,” says the learned 
author, (8th Edition, section 563 À, 792) 
“that in this case the property 
descended to a single daughter, who 
was the mother of both the sons, and 
that these sons were members of an un- 
divided family who took the whole property 
at the same time by the same title. Prima 
facie there was no reason why they should 
hold it in any manner different from that of 
their other family property, to. which it 
would naturally form an accretion.” If 
this view be right, as I thinkit is, their 
sons would have.an interest equal to their 
fathers in the property treated as having 
accreted to the property in which they 
had aninterest by birth. In the case be- 
before us, Berra Lal and Chotey Lal were 
nienibers ofa united family, and it is not 
suggested that there was, at any time 
separation between them. In my opinion, the 
question must be answered in favour of tke 
plaintiff and against defendant No. 2. 

The. only other question which I have 
to consider is the question of fact raised 
by Maharani Nawlakhbati, namely, whether 
the deed of surrender executed by her is 
operative and enforceable against her. 
The case of the Meharani on this point is 
stated in paragraph 6 (4) of her written 
statement which is as follows:— That the 
defendant No. 2 of whom the Maharanis 
were very fond, was ordered by the Govern- 
ment to leave the district owing to his 
suspected complicity in the murder of 
the late Maharaja Bahadur. ‘The 
plaintiff’s father represented to the Maha- 
tanis that it was necessary to have a deed 
executed by them, so that the Govern- 
ment might be induced to allow the 
defendant No. 2 to return to. Bhagal- 
pur District and that the Maharanis 
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on that . misrepresentation without 
‘any proper and independent advice, signed 
the alleged deed of surrender without prop- 
erly understanding its effect. This de- 
fendant. submits that in the circumstances 
‘the ‘deed is legally invalid and inoperative.” 
Now, one thing.is clear on the ` evidence, 
'and that is that the Maharanis made re- 
peated attempts to have the order of ex- 
ternment against defendant No.2 re-called. 
On the 5th May 1907, the Maharanis 
presented. a petition to the Collector 
of Bhagalpur in which they asked for 
permission to be allowed to  surren- 
der their estate in favour of: Chotey 
Lal, With reference to this petition, the 
learned Subordinate Judge says that this 
was an attempt “to prove the innócence'' of 
Chotey Tal. “In . the peculiar 
cumstnaces in. which he was then placed," 
says the learned Subordinate Judge, .'' his 
mother and brother could. not withhold 
their consent to the said application if it 
could remove the strong suspicion of murd- 
er from him, A perusal of this application 
would show that its main object was to 
save Chotey Lal. The surrender matter play- 
ed an insignificant part in it. It was rather 
thrown out as a bait.” Between 1907 
and 1916, the Maharanis made various 
attempts in the same direction. Exhibit T 
is a letter from the Collector, dated ther4th 


March 1908, to the Maharanis, in which, 


replying to the lette: of the Maharanis 
dated the 11th March r9o8, he states that 
the Commissioner and he were of opinion 
that it was ‘not advisable to re-call 
Chotey Lal Sahib at present.” Exhibit 
K, is an order dated the 24th December 
I912 passed by the Collector on the petition 
of the Maharanis praying that their younger 
grandson may be allowed to visit Sonbarsa. 
The order runs as follows :—'' I have fully 
considered the question and regret I om 
unable to recommend that the younger 
gradnson of the late Maharaja Bahadur 
of Sonbarsa should be again allowed the 
privilege of coming to this District and to 
Sonbarsa.’’'In 1913, the Maharanis present- 
ed a memorial to the Local Government:, 
and Exhibit K is the reply of the Govern- 
ment to the memorialwhich runs as follows:— 
“With reference to' their memorial dated 
iil, the undersigned is, directed to convey 
to the Maharani Saheba of Sonbarsa, the 
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regret of the Lieutenant-Governor in Council 
that heis unable to alter the existing orders 
under which-Ial Rudra’ Pratap Singh is 
forbidden to. come back to Sonbarsa.’’ 
In their.letter of the 4th March 1918, 


` Exhibit 5,-the Maharánis, in forwarding the 
deed of surrender which they- preposed 


to execute in favour of their grandsons 
to the Collector, entered into an elaborate 
defence of Chotey Lal and expressly asked 
that the Government may withdraw the 
order prohibiting the return of Chotey Lal 
to the District. -And the evidence of Rai 


“Bahadur Surja Prosad shows that, on the 


eve of the execution of the deed of surrender, 
-the elder Mahatani consulted him as to 
“what was the best way of getting the 
younger grandson to Bhagalpür'". . 
Now,itisimpossibleto read thé evidence 
of Maharani Nawlakhbati, without being 
impressed by the passion with which she 
exclaims again and again, “I have not 
given the property toanybody. It has been 
doneby dhokha dhokhi, (that is, by practising 
deception) about the coming of Chotey 
Lal.” Her evidenceis, that it was represent- 
ed to her that if she executed the document, 
the order of externment against Chotey 
Lal would be re-called, and he would be 
able to return to Bhagalpur. She says 
thatthe document was notread and explain- 
ed to her, and that she would never have 
signed it, had she known that she was 
divesting herself of her proprietary interest 
in the property for ever, In my opinion, 
the story told by her is inherently probable, 
having regaid to the antecedent history 
showing what strenuous efforts were made 
by the Maharanis to have the order of 
externment against Chotey Lal re-called. 


- Before examining the evidence on the 
point, it will be useful to remember the 
rules which have from time to time been 
laid down in order to enable the Courts 
£o determine whether deeds taken from 
pardah-nashin ladies are enforceable against 
them. The jurisdiction of the Courts of 
law to afford protection to pardah-nashin 
ladies rests on a presumption of the im- 
perfect knowledge of the world and exposure 
to undue influence, making it the duty of 
a person taking a beneficial grant of contract - 
from a pardah-nashin lady to show that the 
déed was explained to her and understood 
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by her. Starting from the elementary 
‘principle that every person taking a docu- 
ment from a pardah-nashin lady is bound 
to show affirmatively that the document 
was her dócument,. that is to say, that she 
understood the nature of the transaction 
and the effect of it, the Courts of Law have 
laid dow? certain rules for assisting them 
to determine the point, but it is necessary 
^to remember that tlie rules so laid down 
are rules of prudence rather than rules 
of.lew, and that their application will 
depend on the particular facts of each case. 
Asthe Judicial Committee once pointed out, 
there is a grave risk of failure of jüstice 
i£ these rules are moulded into inelastic 
- fofmiülas or crystallized into inflexible rules 
and. treated as of universal application, 
.regatdless of the special facts and surround- 
ing circumstances of the concrete case 
which requires adjudication. 


“New, I do not propose to 
discuss all the cases bearing 
oi thé point. It will be sufficient to refer 


to the decision of. Mr. Justice Mookerji in 
Nibaran Chandra Mookerjee v. Nirupama 
- Debi (g), where that learned and distingu- 
ished Judgesummed up the whole position 
in these words :—'' It is well settled," said 
the learned Judge, “that the Coutt, when 
called upon to deal with a deed executed 
"by.à pardah-nashin lady, must satisfy itself 
upon the evidence, first, that the deed was 
actually executed by her or by some person 
duly aüthorized by her, with a full under- 
standing of what she was about to do; second- 
ly, that She had full knowlege of the nature 
atid effect of the transaction into which 
she is said to have entered ; and, thirdly, 
that she had independent and disinterested 
advice in-the matter.....On examination 
tion, these decisions will be found to fall 
broadly: into two groups, namely, first, 
eases where the person who seeks to hold 
the lady to the terms of her deed is one 
-who stood towards her in a fiduciary charac- 
ter or in some relation of personal con- 
fidence ; and, secondly, cases where the 
person who seeks to enforce the deed was 
an absolute stranger and dealt with her 
et erm's length. In the former class of 
cases, the Court will act with great caution 
and will presume confidence put and in- 
m 69 Ind. Cas. 479; 34 C. L. J. 563; 26 C. W, 
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fluence exerted ; iñ the lattet class of cases, 
the Court will require the confidence and 
influence to be proved intrinsically... The 
essence of the matter was tersely put 
by Lord Buckmaster in Swsitabala Debt 
v. Dhara Sundari Debi Chowdhurani (10), 
when he stated that the circumstances 
under which a pardah-nashi#t women agrees 
to transfer property in which sheisinterested 
must be carefully examined, in order to 
ascertain that she had independent advice 
and that the lady had sufficient intelligence 
to understand the relevant anc important 
matters, that she did understand them 
as they wete explained to her, that nothing 
was concealed, and that there was no undue 
influence or misrepresentetion,... It will 
be observed that the Court must thus 
have regard to the intellectual attainments 
of the lady concerned and will naturally . 
be disinclined to set aside the deéd where 
she is proved to have been of business 
habits, to have been literate, and to have 
possessed a capacity to judge for herself.” 
I respectfully adopt the view which was 
expressed by Mr. Justice Mookerjee in the 
case just cited. 

Now, it is relevant to cnquiré whether 
the case before us belorgs to the first class 
mentioned above, where the person who 
seeks to hold the lady -to the'térms of her 
deed stands towards her in a relation of 
personal confidencé. Tte learned Govern- 
ment Advocate strenuously contends that 
since the Méharanis were under the Comt 
of Wards, ‘Barra Lel did not stand te- 
wards her in a telation of personal con- 

-fidence. Now, one of the most impressive 
fects in the present case is that, though 
the Maharanis were wards of the Court, 
they made no attentpt to seek the advice 
of the Court of Wards in the matter of the 
execution of the deed of surrender. They 
kept the Collector informed of what they 
were doing in the matter; but it is one 
thing to keep the Court of Wards informed 
of what they were doing; it is another 
thing to seek its advice in the matter. 
The Court of Wards, though the statutory 
guardian of the Maharanis, was completely 
ignored ; and the evidence of Mr. Nilmoney 


(io) 53 Ind. Cas. 131; 47 C. 1751 37 M.L,.J. 483! 
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Dey, who wasthe manager of the Sonbafsa 
-Estate under the Court of Wards, fiom 
1914 to 1920, shows that, so far as he was 
concerned, the Maharanis were altogethet 
‘f reticent” on the question of the deed 
of surrender. It is idle, therefore, to say 
that, asthe Court of Wards was the guardian 
ot the Maharanis, Barra Lal could not have 
stood towards thein in a relation of personal 
confidence. In the case of Mariam Bibee v. 
Muhammad Ibrahim (x1) the document was 
taken by a brother from a sister wlio was 
living with ner husband, The case was 
decided on the footing that there was a 
relation of personal confidane. between them, 
fn the case of Nibaran Chandra Mookerjes 
v. Nirupama Debi (9) the document was 
taken from the lady by her husband’s 
step-brother. ‘The case wes again decided 
on the footing that there was a relation 
of personal confidence betweén them, Mr, 
Justice Mooketji pointed out in the latter 
case, that, according to the normal structure 
of a joint Hirdu family, the lady would look 
upon ber husbánd's step-brothei as her 
natural protector in whom she might repose 
confidence properly to safeguard her rights. 
The facts of the present case are strongly 
in favour of the view that Barra Lal would 
be looked upon as the natural protector 
of the Maharanis, who, it must be remember- 
ed, were old and had no one else to advise 
them; Bara Lal was their daughter's 
son, and was brought up in their house. 
There was no one nearer to them in relation- 
ship than Barra Lal and it is Barra Lal 
to whom they would naturally turn for 
advice and guidance. ' : 


It is necessaiy, at this stage, to take note 
of an argument which was p:essed before us 
with some passion by the learned Govern- 
ment Advocate. It was argued that Barra 
Lal could have had nothing to do with the 
deed of surrender, since he did not come 
to Sonbarsa till December 1918, and the 
draft was prepated in March 1918. It is 
necessary to point out that Barra Lal's 
home was in Burawara in Rajputana, 
and that he ordinarily resided in Burawara, 
though he frequently came .to'Sonbarsa. 
The deed of surrender was drafted sometime 
in March 1918, and the evidence is coa- 
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clusive on the point that Barra Lal did not 
come to Soabarsa till December 1918, But 
the evidence also shows that one Anirudh 
Prosad Singh took a prominent part in the 
transaction and that he was the agent 


‘of Barra Lal. Manbharan Ram Misra, 


the agent of the plaintiff, swearf that he 
saw Anirudh in the house in Bhagalpur 
whete the Maharanis were staying at the 


` time when the draft was teing prepared. 


In his examinmationin-chief, he said that 
this was in December r918 ; but, obviously, 
he made a inistake and he corrected himself 
in cross-examination. But heis quite clear 
that the Maheranis were accompanied by 
Anirudh when they cameto Bhagalpur in 
connection with the preparation of the draft 
deed, and that he took part in tke prepare- 
tion ofthe draft, though he cannot say whe- 
ther he took a prominent part. In regard 
to the execution of the document there is 
no doubt that to him was assigned the most 
important part, because it was he who is 
alleged to have réad and explained the do- 
cument to the Maharanis. The evidence, 
tead as a whole, shows that, during the 
critical period between March to December 
1918, Anitudh was throughout in the com- 
pany of the Maharanis and was taking 
the most important part in -connection 
with the transaction which tegan in March 
1918 and ended in December 1918. 

Now, Anirudh was undoubtedly a relation 
of the elder Maharani, having married a _ 
daughter of her brother, But, according to ` 
Probhu Charan Ambastha, a witüess examin- 
ed on behalf of the plaintiff, Anirudh was the 
agent of Barra Lal. Now, Próbhu Charan 
undoubtedly knew Anitudh;the learned 
SubordinateJudgesaysth thé was a friend 
of Anirudh and that he went to Binéwara 
to attest the deed of surrender at the request 
of Anirudh. Whethet thé learüed Sub- 
ordinate Judge intended to throw discredit 
ou the evidence of Probhu Charan, it is 
difficiilt to say. He says that his sympthy 
was on the side of the Maharani and that 
the truth had to be wrung out from him, 
But it is unnecessary to pursue the subject 
becuase the learned Government Advocate 
before us claimed him asa witnes of truth, 
It ig obvious that, if his testimony is to te 
discarded, the plaintiff will be in great 


. difficulty in establishing that tre document 
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‘was redd and explained to the ladies. 
“According: to Probhu Charan, -Anirudh 
was the agent of Barra Lal. x 
-:On à careful consideration of all tke 
“evidence; L have come to.the conclusion 


that Barra’ Lal stood towards the Mahe- `: 


‘ranis in*a relation of personal confidence. 
That being so, it was, in my opinion, 
‘atsolutely necessary that the. Maherenis 
shotld have received independent and dis- 
‘interested adviceinthematter., ‘The learned 
Subordinate Judge has come to the conclu- 
‘sion, first, that it was not necessary 
‘in this case, that. they should have received 
‘independent: advice; and, secondly, that 
‘there are7.circumstances inthe case which 
‘suggest the inference that they did receive 
‘independent . legal advice in the matter. 
-Y will first consider whether the possessicn 
‘of indepedent legal advice was essentialty 
-mecessaty ^^ to validate the deed. The 
learned Subordinate Judge: bases his, con- 
: elusion on his view that-thereis an inherent 
Tight ina: Hindu widow to surrender her 
estate to. the néxt reyersioners and that 
-“guch act is regarded as pious -and merito- 
rious on their part for whichindependent or 
-disinterested legal adviceis not necessary.'' 
Itisimpossible in my opinion, to maintain 
the proposition. Thereis an old casein the 
books, the case of Delrus Banoo Begum 
v. Nowab Syud Asgur Ali Khan (12), 
"which is still treated as a leading case in 
our Courts. That was a case in which 
‘a’ Muhammadan widow executed a tawleut- 
namah with a view to perpetuate certain 
‘ceremonies in commemoration of her 
mothers death. Now, it cannot for a 
moment be disputed that there is ‘an’ 
inherent right” in, a Muhammadan 
widow to- dedicate her properties to 
teligious trust, and that such dedi- 
cátion “is. regarded as pious and 
meritorious’? - on the part of Muhammdan 
widows. She,-howéver, denied. on. oath. 
an effectual knowledge of the document 
and the Calcutta High Court came to the 
consclusion that it was not operative against 
her on the ground (amongst others) that “she 
had no professional assistance at the time, ” 
' The decision of the Calcutta High Court 
was affirmed by the Judicial Committee 
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[Ashgar Ali v; Delroos Banoo Begum (13):} 
It is unnecessary to pursue the subject, 
for there is no authority in support of the 
proposition for which the.learned Subordi- 
nate Judge has made himself responsible. 
;. The conclusion of the learned Subordinate 
Judge is also based upon his finding that the 
"Maharanis had .“intellectual attainment" 
an “ business capacity " sufficient to bring 
-the case within the decision of Lord Shaw in 
Kali Bakhsh Singh v. Ram Gopal 
-Singh (x4). That was a. case in 
Which a Hindu lady made a gift of 
about one-half of her estate to the son 
-of her paramour. "The Judicial Committee 
found, first, that the lady had been in the 
‘habit for a considerable period of years, 
of managing her affairs, of entering up 
“her accounts, and of attending to business ; 
- secondly, that she had much strength of 
. Will, and, thirdly, that she was a capable 
Woman, fully alive to the direction of her 
own interests, and well aware of what she 
was doing, Upon these facts, their Lord- 
Ships had to consider whether the fact 
that the lady did not obtain independent 
Outside advice .invalidated the deed, 
In dealing with this point, Lord Shaw said 
Asfollows:—'"The possession of independent 
advice or the absence of it, is a fect to be 
taken intoconsideration end well weighed on 
a review of the whole circumstances relevant 
to the'issue of whether the grantor thorough- 
ly comprehended, and deliberately and of 
her own free-will carried out, the transaction. 
If she did, the issue-is solved and the 
transaction is upheld; but if upon a re- 
view of the facts—which include the nature 
of the thing done and the training and habit 
of mind of the grantor, as well as the proxi-, 
mate circumstances affecting the execution, 
if the conclusion is reached that the obtaining 
of independent advice would not really 
have made any difference in the result, 
then the deed ought to stand. ” 
Now, in my opinion, there is no resem- 
blance whatever«between this case and the 
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case of: Kali Bakhsh. The learned Sub- 
ordinate Judge says that the Maharanis 
knew how to read and write, that ‘‘they 
kept a staft of their own consisting of clerks 
mohurris, karpardaz, etc." that “ they 
used to interview high officials with whom 
they had informal discussion regarding 
the surrender,” and that ‘‘they used to 
talk to Nakulwswar, the sarishtadar of the 
office of the manager of Sonbarsa: under 
the Coürt of Wards,” and he concludes 
that,' ell these facts unmistakeably estab- 
lish the intellectual attainments of the two. 
Maharanis and their business habits and 
capacity to judge for themselves." ^ / 
In order to demonstrate bow utterly 
impossible it: is to accept the conclusion 
of the learned Subordinate Judge, it will 
be necessary to examine the evidence. 
We have not been referred to any evidence 
establishing that the Maharanis could read 
and write, and my own investigation, 
which has, I hope, been very thorough; 
has not yielded any result. They could 
certainly sign their names in Hindi, but- 
there are many persons who can sign their 
names, but who cannot read and write. 
The Maharani was cross-examined at great 
length on two difterent occasions, and it 
was not suggested to her that she was 
literate, in any sense of the term. Let it, 
however, be assumed that they could read 
and write; the assumption will not carry 
us very far, unless we are able to make the 
further assumption that their training and 
habit of mind fitted them to defend any 
attack that might be made on their prop- 
erty. Of. that there is no evidence what- 
ever, and it is quite impossible to make the 
assumption on the materials that are before 
us. Then, it is suggested that they kept 
a staff of their own consisting of clerks, 
muharris, karpardaz,:etc., ‘at the. palace. 
With every desire to understand the deci- 
sion öf the learned Subordinate Judge; 
I have not been able to appreciate how the 
issue is solved by a reference to the fact 
that the Maheraenis maintained a large 
household, unless indeed the evidence 
establishes (which it does not) that they 
supervised and directed the work of the 
clerks, moharrirs and karpardazes, and that 
they managed their own affairs and did not 
leave them to the clerks, mohurrivs and 
havpardazesa There is not the slightest 
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evidetice' to suggest. that they managed 
their own affairs; that they checked their 
Accounts and that they attended to business; 
It is then asserted that they used to inter- 
view high officials “ with whom they had 
informal discussion regarding the surrender.” 
There is not the slightest evidence that 
Maharani Nawlakhbati ever interviewed 
any high official, although there is evidence 
thet the elder Maharani did interview the 
"Collector from time totime. Mr. B. C. Sen, 
who was the Collector of Bhagalpur in 1918, 
makes it perfectly clear that all the con- 
.versation that he had was with the elder 
Maharani and that the Chota Maharani never 
spoke to him on any occasion. Mr. Nil 
Money De, who was the Manager of the 
Court of Wards in 1918, says that Chota 
Maharani never spoke to him about any 
matter in connection with the administra- 
tion or management of the estate. The 
evidence of Maharani Nawlakhbati shows 
that she left everything to Barra Maharant 
who was the malik while she was alive. 
It will be useful to cite a few passages 
from her evidence to show how utterly 
helpless she was, and to what extent she 
had to depend on others. The passages 
.are as follows :— 

Was there any Abharchabahi in which 
daily income and expenditure were entered 
belonging to the deohri of the two Maharanis? 

A. Theelder Maharaniused to know al 
about it, : 
. Do you meau to say that you do 
not know if such baht was kept ? : 


A. As she was the malik —there could 
not be two maliks. I do not kuow, We 
were both maliks, but uow I am the malik, 

Q.. The elder Maharani used fo ccusult 
you or not iu whatever ske did,” ` ` 


A. No. : E oe 
` Q. Whatever work in connection with 
the affairs of the two Ranis used to te 
a ne, they were done hy you both atter 
consulting each uther? PEE 

4. Ves. i 

Q. The elder Maharani never did. any- 
thing which was against your wishes ? 

: A, No. ROS 

Q. And you also never did anything 
what was against the wishes of the elder 
Maharani, : 

A, No, 
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This seems to be a convenient place to 
take note of an argument which was ad- 
vanced by ‘the learned Government Ad- 
vocate. His argument is, that the evidence 
'coficlusi vely shows that the elde: Maharani, 
“at any rate, was a capable woinan, well 
able to take care of Herself. I think the 
evidence shows that she used tu interview 
Govetnment cffictals; but I am unable 
tò agrée that we ate in any way concerned 
in this litigation with the question whether 
the deed of stifrender could have been 
enforced against the elder Maharani, if 
Maharani Nawlakhbati had predeceased her. 
Tet it be assufned that the elder Maharani 
küew what she was about and that she 
executed the deed of surrender With full 
knowledge astoits effect. But a telinquish- 
ment by! her would havetheeffect of vesting 
her interest in Maharani Nawlakhbati, and 
would not offer any solution of the problem 
which We afe investigating. This is not 
denied by theiearned Government Advocate 
but he maintains that there is an admission 
by Maharani Nawlakhbati, that the elder 
Maharani always consulted ' ner and that 
she never did anything against the wishes 
of the Chotà Maharani. In my opinion, 
nosuch conclusion follows from her evidence. 
The question was a perfectly general one, 
aud she answered it in a general way; 
but in order to see Whether there is any 
admission of the kind claimed by the learned 
- Government Advocate, we have to examine 
the whole of her evidence ; and there is 
little dodbt, when we examine the «hole 
of her evidence, that there is no admission 
of the kind claimed by the learned Govein- 
pient Advocate. In my opinion, there is 
.no evidetüce that Maharani Nawlaklibati 
had any intérview with ay high official 
of that she had informal discussions “‘ re- 
garding the surrender " with any óf them 
Lastly; it is asserted that she used to talk 
to Nakuleswat who was the surishtadar 
of the office. It is difficult to understand 
what conclusion can be reached on a con- 
sideration so irrelevant as the one tc which 
the léatned Subordinate Judgé refers. The 
single line upon which the learned Subordi- 
nate Judge has built his argument is as 
fo!llowa:—''"The Maharanis uscd to talk 
to me through pardah.” I quite agree that 
£ his evidence could be read as establishing 
that the Maharanis directed the affairs 
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of the estate, and that they éxptessed their 
views to him regarding the management 
of the estate and that thev insisted on their 
views being given effect to, and other- 
wise took an iutelligent interest in the 
management of the estate, something migt-t 
be said in favour of the view cf the learned 
Subordinate Judge. But the evidence does 
not establish that which might form tte 
basis of the judgment of the learned Sub- 
ordinate Judge, and, for my part, I intend 
to disregard the evidence of Nakuleswar 
altogether on this point. 


While the consideration to which the 
learned Suhordinate Judge refers should 
not have weighed with him, there are 
circumstances which, in my opinion, estab- 
lish that this was a casein which the posses- 
sion of independent advice was absolutély 
necessary. The transaction was bétween 
grandmothers and grandsons by which 
the grandmothers were parting with their 
proprietary interest in the estate in con- 
sideration of a payment to them of Rs. 2,000 
per month, Thé transaction was, on the 
face of it,an attractive one, for, though 
the income of the estate was nearly three 
lakhs a year, they were actually receiving 
fromtheCourtof Wards Rs. 1,250 per month. 
They were; however, entitled to kuow 
what their position would be if the Court 
of Wards retired from the management 
of the estate, and whether there was any 
likelihood of the Court of Wards retiring 
from the management of tke estate in the 
rear future. Had it been suggested to 
them that they should take independent 
and disinterested advice in, the matter 
and had they sought that advice, they 
would have discovered that most of the 
debts had been paid off, and that the retire- 
ment of the Court of Wards could not 
belong delayed. I attach greatimportance 
to the fact that, though the Court of Wards 
was the stattitory guardian of the Maharanis, 
no attémpt was made to take the advice 
of the Court of Wards. On an anxious 
consideration of all the evidencein the case, 
I have come to the conclusion that, in order 
that the plaintiff may be able to enforce 
the deed of surrender ogainst the Maharani, 
itis necessary for him to establish that she 
had independent and disinterested ROVS 
in the matter. 
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1 will now deal with the question whetkei 
they did have auy independent advice in 
the matter. Tt is conceded that there is 
uo direct evidence on the point; but the 
learned Government Advocate contends— 
and that is the argument of the learned 
Subordinate Judge -—that the circumstantial 
evidence is sufficient to establish that the 
- Maharanis werein possession of independent 
advice. Itis contended that the Maharanis 
knew periectly well the meaning of the 
term ‘surrender’, for they expressed a 
wish to surrender their estate, first in 
1907 and then in x916. The argumeat, 
in my opinion, begs the whole question 
whichis in debate before us, for, before any 
assumption can be made, it must he estab- 
. lished that the Maharani understood what 
she was about, first in 1907, aud secondly in 
1916. I will first consider the proposed 
transaction of 1907. The evidence on this 
question consists of a petition of the Mahe- 
rani to the Collector of Bhagalpur dated 
the 15th May 1907, and an endorsement of 
Mr. Lyall, the Collector, on that petition, 
dated the 25th May. It will be remembered 
that, at this date, Chotey Lal had already 
' been externed from the District, and the 
learued Subordinate Judge has destroyed 
his owa argument by expression of the view 
that the main object of the petition was to 
save Chotey Lal, and that the proposa: to 
surrender “was thrown ont as a bait,” 
The petition of the Maharanis alleged that 
they were informed that after the gun- 
shot which brought about the death of the 
late Maharaja, he with his own hand signi- 
fied his desire on a piece of paper that after 
his death the Chotey Lal should succeed 
to his estate. It want on to say that, 
assuming that the Maharaja had died 
intestate, they were with the consent of 
their daughter and the eldest grandson 
willing to surrender their estate in favour 
of Chotey L,sl. The endorsement of Mr. 
Lyall is as follows: — I pointed out to 
them the grave objections that exist in 
soimportant a matter of any precipitate or 
imperfectly considered action. They agieed 
accordingly to-postpone the execution of 
the deed of relinguishment for some months; 
possibly till dasahara.' Tt is argued upon 
the endorsement of Mr. Lyall that the 
Maharanis inust have known what relin- 
quishient meant in Hindu law and that 


INDIAN CASES; 


Sj 


fhere is uo scope for the argument that 
Maharani Nawlakhbati in entering into tle 
transaction of the x8th December, 19:8 
did not know the meening of the word 
‘surrender’, Ttis,in my opinion, wlolly- 
unnecessary to consider whether the Mahe- 
rani did or did not know ihe meaning of 
the terni surrender. The question, in my 
view, is did the Maharani enter into the 
transaction of the 18th December 1918 
with the full knowledge that she was divest-: 
ing herself of all proprietaty interest in the 
estate to which she had succeeded as a 
Hindu widow. This questionis not solved: 
by a reference. to what the Maharanis 
intended to do iu 1907. It may well be: 
that the Maharanis were told that if they. 
executed a document of this nature tle 
Government would be compelled to -with-- 
draw the order of externment as agairst 
Chotey Lal. We kave no direct eviderce 
on the point and Mr. Lyall has not keen 
examinedinthecase. Itisquiteimpossib!e 
to say upon the petition of the Maharanis 
dated the r5th May 1907 and upon the 
endorsement of Mr. Lyall dated the 25th 
May 1907 that the Maharanis intended in 
1907 todivest themselves of their proprietaiy 
interest in the estate. I regard the findings. 
of the learned Subordinate Judge on tke 
proposed transaction. of 1907 as a finding. 
in favour ot the view that there was no 
intention in x9c7.to relinquish the estate 
in favour of Chotey Lal. . - 
I now come to the proposed transection - 
of x916. On this point there is no evidence 
at all, either documentary or oral, Lut there 
is a reference to what the Maharanis 11tend-. 
ed to doin 1916 in Exhibit 5, tke letter of 
the Maharanis to the Collector of Rhagaipvr 
dated the 4th Match 1918. It appears 
from this letter that on thé 4th February - 
1916, the Maharanis had addressed a letter: 
to the Collector intimating a desire on their: 
part to relinqnish their estate iu favour of. 
their eldest grandson Rao Bahadur Gobind 
Singh. In the letter of the 4th March. 
1918 they say that their attention has- 
since been drawn to a legal difficulty in 
executing the proposed deed of surrender 
in favour of one only of theirtuo daughter’s.. 
sons. They go on to say-that they have 
been adyised that the other grandson, 
namely, Chotey Lal, would also be entitled - 
to a moiety of-the property although.the | 
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deed of surrender might stand in the name 
‘of one only of their grandsons. They then 
say that to, obviate all. futnre difficulties 
and prospective litigution ther have decided 
in- consultation. with both- the dauylter’s’ 
sons t$ surrender their estate in favour of. 
both of them, They annex a draft of the 
deed of surrender which they proposed.to 
execute-in favour of their. grandsons and- 

' ask: the Collector to obtain the sanction 
of the Court to the new deed which would 
be in:favour of both the duughtet’s sons. 
They then: enter into a long and. 
elaborate. defence . of. Chotey . Ja} 

‘and, asseit that the suspicion 
against, lim + was .- wholly unfounded. 
They allege . that some enemies; 


of;. the family ,.mtust have, poisoned. 
‘the ears of the, Police and that, 
there was no., evidence to justify 


the Police theory that Chotey Lal had any 
concern, direct or -indiréct, in the murder 
of the Maharaja. They then invite the 
Góvernment to accept their “earnest pro- 
testations regarding his innocence and with- 
draw. the order. prohibiting his return to 


. the District" which as they say.“ has so. 


tong been an unmerited punishment both 


to him and. ourselves.” Now this letter. 
was wtitten on the 4th March 1918 and we. 
are asked to hold upon this letter thet the. 


Maharanis were anxious in, Fehruary 1970 
to surrender their estate in.favour of Barra 


Lal. Maharani Nawlakhbati in her evidence’ 


denies any knowledge.of this letter, No 


doubt it bears her signature; but the letter, 
is in Eulgish and there is no evidence what-. 
ever asto who drafted thisletter and whether . 
theletter was read andexplainedto Maharani, 


Nawlakhbati. It was contended that there 
is au admission in the 6th paragraph 
of her ‘written statement. -that 
was desirous of relinquishing her widow’s 


estate in favour of the elder grandson in. 
1916, but this written statement was filed . 


on her behalf by the: Court of Wards and 
the quest on whether.she knew anything 
_ about this written statement has formed 
the subject-matter of much discussion 
before us. The learned Subordinate Judge 
assumed, without any evidence, that the 
written statement was prepared upon 
her -instruct ohs, [here was no evidence 


-before the learned Subordinate, Judge to’ 


justify. this. assumpt.on,;, but also. there 


um 
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was no evidence to contradict it. In this 
Court, however, the Manager of the Court 
of Wards has been examined on behalf of 
theplaintiff and he states definitely that 
he had no talk with Maharani Naw- 
lakhbati on the question of the written 
statement to be filed on her behalf. Mi. 
Mohamed Abdus Salam is a Deputy Collec- 
tot and he was the Manager of the 
Court of Wards on the 22nd May 1921 
and it appears that he isstill the Manager 
óf the Sonbarsa Estate, his services having 
been lent by the Government to the 
Sonbarsa Estate. He says ihat he filed the 
written statement on behalf of the Court of 
Wards and that he had no talk with the 
Maharani about the written statement 
becaüse the Estate was under the Court of 
Wards. He explains thet it was not 
necessery to take any instructions and he 
addsthax he “stated the fects in this 
paragraph," that is to say, the 6th para- 
graph, “irom the Estete papers which were 
in the possession of the Court of Werds.’ 

It is obvious, therefore, that the assump- 
tion made by the learned Subordinate 
Judge is incorrect end no inference adversely 
to the Maharani can be drawn from the ' 
facts statedin the 6th paragraph of the 

written statement. In my opinion, there is 
no evidence whatever excepting the letter 

dated the 4th March 1918, to establish 

that Maharani Nawlakhbati intended in 

1916 to divest her proprietary interest 
in the estate to which she had succeeded 

asa Hindu widow in favour of Rao 

Bahadur Gobind Singh. So far asthe letter 

of the 4th March 1918 is concerned, theie 

is no evidence whatever that she was aware 

ofthe contents of this letter or that it was 

read and explained ta her or that it was 

drafted on her instructions. | : 

It is then suggested that the transaction, 
which began in March 1918 and. culminated 
in the execution of the deed of ‘surrender - 
on the 18th December 1918, makes it impos- 
sible for us to accept the story of Maha- 
rani Nawlakhbati. ‘The case ofthe plaintifi 
on this point is as follows :-—In March 
1918 the Maharanis came to Bhagalpur for 
the preparation of the draft deed of 1elin- 
quishment. 'They.stayed at a house near 
the houses of two eminent Pleaders, Babu 
Chandra Sekhar Sarkar and Rai Báhadur 
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“Surja Prosad ind that they consulted them, 
took their advice and got the draft prepar- 
ed - by them. They then forwarded the draft 
to the Collector on the 4th March 1918 
with a covering letter in which they inti- 
mated their desire to relinquish tbe estate 
in favour of their grandsons. Having dene 
so, they went back to Sonbarsa. They 
returned to Bhagalpur agein in November 
1918, took the advice of Rai Bahadur Surja 
Prosad in the matter and then went to 
Bindwara in the District of Monghyi, the 
paternal home of the elder Maharani 
where, on the 18th December 1918, they 
executed the document in the presence of 


many respectable persons. They retuned, 


to Bhagalpur and on the 23rd December 
1918 they eddiessed a letter to the Collector 
of Bhagalpur informing bim of what they 
had done and asking the Collector “to take 
steps to make over the charge and manage- 


ment of the said properties to Rao Bahadur- 


Gobind Singh and Rudra Pratap Singh 
if the Court of Wards do not think fit 
to retain management under section 13 (a) 
of Act IX of 1879 (B. C.).” 
Maharani Nawlakhbatiis that she did not 
come to Bhagalpur in March 1918, but that 
shecameinNovember 1918 and then proceed. 
ed to B ndwata to execute the document 
on the x8th' December 1918. “She admits 


her signature to Exhibit 5, the letter of the 
4th March 1918, and to Exhibit 5A, the: 


letter of the 231d December 1918. Her 
explanation, however, is that from time to 
time she signed various, letters ^ and 
documents'for the purpose of making re- 
presentations to the Government to with- 
D the order of éxternment against Chotéy 

al. 


regarding the relinquishment of the estate 


in favour of her grandsons and she definitely - 


states that she executed the- document 
of the 18th Deceniber 1918 in the belief 


that it is a petition to the Court to secure 
the return of Chotey Lal to Bhagalpur. It‘ 


willbe necessary to examine the evidencé 
very critcally iu order to see whether 
the plaintiff hes established his cose, as 


ayianst Maharani. Nawlakhbati, but I ought | 
tu sey thather story 1eceives strong cóito-. 
borat on froni the antecedent history to" 
which Ihave referred, end which establishes ` 
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that from time to time the  Maharanis 


made various attempts to have the 
O1dei of extetnment against Chotey 
Lal recelled, and thatin 1907 they pro- 


posed to execute a document apparently for 
the purpose of relinquishing theit estate 
in favour of Chotey Lal, but really for the 
purpose of securing the , cancellation 
of the order against Chotey Lal. In regad 
to the incident of March i918 the evi- 
dence of Manbharan Ram Misra and Mr. 
B. C. Sen; who was the Collector of Bhagal-- 
pur in 1918 and who is at present the Com- 
missioner of the Patna. Division. I will 
first consider the evidence of Manbhaian 
RamMisra. Heis a Marwari shopkeeper wbo,- 
for a consideration of Rs. 100 per month, 
is looking after the case on behalf of. the 
plaintiff. It appears that his: firm- has 
business dealings with Maharaja Harballal.h 
Singh and he pointedly refers to the fact 
that the Maharaja once gave him “a photo 
of his with an endorsement by his own 
hand," His evidence in regard to what 
happened in Maich 1918. is, as follows; 
Phucho Bebs alias Ram “handra Singh 
informed him that the Maharani: had 
arrived in Bhagalpur. He then went to 
the house wherethe Maharanis were put- 
ting up and he. saw the Maharanis 
who told him that they had come, to 
Bhagalpur “as they wanted to execute 
document for giving their. estate to their 
grandsons.” He says that he saw the 
drafts being prepared and that Phucho, Babu 
and others used to gotothe house of Pleaders, 
Chandra Sekhar Babu and Surja Prosad. 
Babu. It ought to be pointed out that 
in examination-in-chief be put this incident 
not in March 1918, but in December, 1918. 
Th other words, his evidencein examination-. 
in-chief was that all this happened in 
December 1918. In cross-examination, how-. 
ever, he corrected himself and said that tLe - 
draft was prepered in March 1918 cid rot 
in December 1918 that the MaLarapis tcid, 
him that they had cometo Bhagalpur "as. 
they wanted to execute document for giving 
the estate to theii grandsons. ' Now,in' 
my opinion it is duiteimpossible to accept 
the testamony ‘of Manbharan Mista.. 
It is quite true that he had business. 
dealings with the Sonbarsa Raj family, 
but itis unlikely that such. business deal, , 
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ings-as he had with the Sonbarsa Raj 
: family would give him an entry into 
.the- house and to hold conversations 
with the . Maharanis on the most 
intimate- subjects in which the Maharanis 
were or*might have been interested. He 
is at present serving. the plaintiff for a 
consideration. ‘His service began in March 
1019, and; in my opinion, it is unlikely that 
the Maharanis.should havegone out of their 
way to makea statement-to a Marwari shop- 
Keeper as to why they. had come to Bhagal- 
pur. Manbheran admits that the admission. 
which: Maharani- Newlakhbati is alleged’ 
to have madeto-himin Match 1918 was an 
important piece of evidence in favour. of 
the plaintiff; butit is remarkable that this 
. alleged admission. was not putto Maharani 
Nawlakhbati when she was. examined as 
a witness inthe lower Court. I pointed this 
out to the learned Government Advocate 
and the reply ofthe learned Government 
Advocate was that as the:Court of Wards 
had-decided-not to press Issue No. 3 it was- 
Considered unnecessary to , cross-excmire 
Maharani’ Nowlekhbati om, Issue No. 3. 
This is the explanation, of the learned” 
Government Advocate, but this is not 
the .explanation of Manbharan Ram 
Misra. In cross-examination. ke. said 
as‘ folows:—'.I gavé, instructions to^ 
my- Pleaders.. when defendants’ wit- 
nesses - were- -being cross-examined. Don’t” 
recollect if. I informed my  Pleeder' 
who went to cross-examine the Mabarari. 
to ask her about the conservation I hed 
with her and.hexr co-widow et Bhegalpur 
regarding the deed of surrender as deposed 
to by mein my chief nor do I recollect- 
if | informed my Pleader about tre said | 
conversation. before. I. came to the box, 
My evidenceregarding the said conversation 
with the Maharanis.1 considered to be very 
materialin my case.; Can't give any reason 
“why the Maharani wasnot asked about the 
alleged- interview with me and their talk 
regarding the surrender, in hercross-exatui- 
nat on by. my Pleader. Don't recollet if 
I- entioned my said conyersation with 
the Maharanis.to anybody else. It is not 
truethat my evidence regarding the alleged- 
^ eonversation-with the Maharanis is a’ con- 
coction.and deliberately false andthat,there-- 
fore, I did not mention ittoany one. There’ 
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is no teason nor I can offer my explanation 
of my not remembering havirg mentioned 
the conversation incident to anyone, though 
it is true and material for the purpose of 
my case," Norisit correct to say that the 
Mahareni was not cross-exemined on Issue 
No. 3. The whole of her cross-examination 
was on Issue No. 3 and the cross-examina- 
tion was a long and protracted one. But 
having regard to the greivance which wzs 
made by the learned Government Advocate 
and having regard to the view which 
we took that it was open to  Meberani 
Nawlakhbati to re-open Issue No. 3 
we gave him the opportunity to fmtker 
cross-examine Maharani Nawlakhbatj 
in this Court. A formal question was 
put to herin  cross-examination in this 
Court .as to whether she did not meke 
an admission to Manbharan Ram Misra 
in March 1918, and the Mekarani Cen’ed 
that she ever made such an admission 
to Manbharan, We heve then to choose 
between the evidence of Manbhaian Misra 
and Maharani Nawlakhbati, and for myrport 
I have nohesitationin whatever inprefening 
the evidence oi Maharani Nawlakkhati. 
There is also the evidence of Mr. B. C. Sen 
which, in my opinion, does not touch the 
question which we have to consider. Mr. 
B.C. Sen says that he had an interview 
with the Maharanis at Bhagalpur atout 
the time he received the letter of the 4th 
March rg18 from them, but he explains 
that. although he was told that both the 
Maharanis were there he had 2 talk only 
with the elder Maharani who spaketo him 
from behind tbe purdah. In cross-examina- 
tion he. says that he had never seen 
the Mabaranis face to face and nobody 
had ever identified the: Maheranis; but he’ 
adds that he has himself ño doubt that 
he did speak to the elder Maharani on this 
occasion. In my opinion the evidence 
establishes that the elder Maharhni was 
in Bhagalpur in March 1918 and that 
she did have an interview with Mr. Sen: 
in Bhagalpurin March 1918. But the evi-' 
dence does not touch Maharani Nawlakh- 
bati because Mr. Sen is” very ^ careful 
to point out that his conversation was 
with the elder Maharani and not with 
the younger Maharani. I have already 
pointed out that there is no evidence that 
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the letter of the 4th March x918 was 
read and expla ned to Maharani Nawlokh- 
bati or that she was aware of the contents 
of that letter. There is also no evidence 
whatever as to who drafted the deed of 
surrender in March 1918, and on whose 
instructions the deed was actually 
drafted. Manbharan Ram suggests 
thet it was drafted by Babu Chandia 
Sekhar Sarkar and Rai Bahadur Swija 
Prosad. Babu Chandra Sekhar Sarkar 
is unfortunately dead and his evidence is 
not available to the Court: Rai Bshadur 
Surja Prosad was not examined in the 
Court below, but, without permission, 
he has been examined in this Court 
on behalf of the. plaintiff. Now it is 


a rema3rkeble fact that he was not asked. 


by the learned Government — Advo- 
cate asto whether he -had anything to 
do with the draft of the deedof surrender. 
J have no doubt whatever that the learned 
Counsel in the exercise of a wide discretion 
made up his mind not to examine Rai 
Bahadur Surja Prosad on this point. ‘The 
evidence of Manbharan accordingly must 
be rejected in so far as he has suggested that 
the Maharanis took the advice of amongst 
others, Rai Bahadur Surja Prosed in 
March 1918 and that the draít deed was 
. prepared by or under his direction. There 

is, iv my opinion, no evidence to connect 
Mahsreni Nawlakhabti with the transac- 
tion of March r918. 


I now come to the incident of November 
1918, The case of the plaintiff is that 
in November 1918 the . Maharanis 
again came to Bhagalpur and took 
the advice of different lawyers includ- 
ing Rai Bahadur Surja.Prosed, Muham- 
mad Ishaq, a elerk of Rai Bahadur Surja 
Prosad, was called by the plaintiff and 
he proved an entry in the fee book of Rai 
Bahadur Surja Prosad showing a receipt of 
Rs. 10 on the 7th November 1918. forgiving 
opinion to the Maharanis. Muhammad 
Ishaq in his evidence to the Court said 
that Rai Behadur Surja Prosad went and 
saw the Maharanis cither a few days before 
orafew days after the fee of Rs. 10 was paid. 
Upon this evidence the learned Subordinate 
Judge built the theory that the Maharanis 
had independent and disinterested legal 
advice. Tt did not strike the plaintiff to call 
Rai Bahadur Surja Prosad to give evidence 


54 


INDIAN CASES. 


849 


in the Court below; but he has been called 
as a witness in this Court on the invitation 
of the learned Government Advocate, 
aud his evidence is clear and precise and 
destroys the entiie case of the plaintifi 
onthis point, He admits that he sew the 
Maharanis at or about the time the fec of 
Rs. ro was paid to him. His evidenceis as 
follows ;—'' I do not recollect all the con- 
versations that I had, but 1 Have some 
recollection of the fact that the Maharani 
or Maharanis wanted to know what was 
the best way of getting the younger grand- 
son, thatis, Chotey Lal Sahib, to Bhagalpur 
as there was an order of Government pro~ 
hibiting him from going to Bhagalpw.” 
‘The question was put to him “Is this oll the 
talk that you had?", the answer was “res, 
thatis my recollection." As I have said 
before, the evidence 5f Rai Bahadur Surja 
Prosad destroys the theory of the learned 
Subordinate Judge. Thereis not the stight- 
est evidence iu the record that in Nevem- 
ber rgr8 the Maharanis obtained any out- 
side legal opinion om the subject. 

The learned Subordinete Judge also ie- 
lies upon the factthat the Maharanis’ took 
advice and opinion from the Government 
Advocate and the Advocate-General ot 
Bengal and upon the fact that Auiredh 
Prosa, a respectable Zemindar and lawyer, 
accompanied the Maharanis from Bhagal- 
pur to Biudwara. He also refers to the 
fact that another lawyer, Bindeshwari Pro- 
sad, was also present at the time when the 
document was executed. Now, there is no 
evidence that the Moaharanis took the advice 
of either the Government Advocate or the 
Advocale-General of Bengal. The alle- 
gat'ona in the 8th. paragraph of the pleini. 
upon which tse learned Subordinate Todge 
tees are a3 follows -— That the draft of 
the surreuder deed was prepared and placed 
before the Advocate-General of Bengal 
and the Governinest Advocate ‘of Bihar 
and Orissa, and 1t was approved by them. 
‘She approved draft was sent to the 
Collector of Bhagaipur with an accom- 
pcnying letter, dated the 4th Match, 1918 
for bis information bet no objection 


was taken, and afterwatds on ^ the 
18th of December 1918 the aforesaid 
Maharanis in order to give effect te 


their wishes, shared in by the Hindus, 
executed and registered the. said -deed 
of surrender in favour of their grandsons 


|. the form. of it, 
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Rao Bahadur Gobind Singh, the plaintiff's 
father and Rai Babadur Rudra Pratap 
Singh, his uncle -the defendant and 
.party so that the succession of the 
aforesaid grandsons might be accelerated 


and the said -Maheranis might pass 
the remainder of their lives in the 
holy «ity uf Benares spending their 


fatter days in fhe Divine Worship and medi- 
tation keeping: themselves entirely 
. aloof fromthe concerns of tnis mundane 
world.’ It will benoticed that all that the 
plaintit! dues allege in paragraph 8 is- that 
the draft of the surrender deed was placed 
before the» Advocate-General of Bengal 
and the Government Advocate of Bihar 
aud Orissa tor their ‘approval. Now, in 
my opin on, it is one thing to say thot the 
' , draft was approved by lawyers and another 
thing to say that independent advice was 
received from lawyers. The learned Sub- 
ordinate Judge has an idea thet 
so loug asa document is placed 
before lawyers and they approve of 
the rule as to in- 
dependent advice is satisfied. The 
idea is wholly erroneous. What is te- 
quired is that pardah-nashin ladies should 
receive advice as to the legal -effect 
of' a particular. document which they 
are about to execute. and .their posi- 
tion -under it as compared to the 
position which they would occupy, if they 
do not execute the document. There is 
no suggestion whatever that this was done 
in the present case. ` All that was done was 
that the draft deed was placed before them 
and they approved of it. In other words, 
they gave their opinion that the document 
complied withthe formalities of law, just 
as they gave their opinion that the document 
which they proposed to executein 1916 
did not comply with the formalities 
of law. In my opinion there is no 


evidence whatever that the Maharanis: 
advice-—as - 


received that independent 
distingvished from opiniou—irom the Gov- 


etnment Advocate or from the Advoctate- - 
General of Bengal which it was neces- 
sary for them to have in order that- 


the deed might be euforced as -against 


them. It is then suggested that Anirudh | 
Prosad, a respectable Zemindar and Pleader, - 
accompanied the Mahatanis from Bhagalpur - 


to Bindwara, But as 1 have already shown 
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before, Anirudh. Prosad was the agent of. 
the plaintiff's father; and there is no evi~. 
dence.that Anirudh. Prosad was asked to 
give his advice to the Maharanis :or that 
he did give it, It may be pointed out-that . 
Anirudh. Prosad. has not been examined 
inthis case at all. The learned Subordinate 
Judge suggests that it was the duty of the . 
defendant to have examined him, With 
this view I am unable toagree. Thelearn-. 
ed Government Advocate. asked for per- 
mission to call Anirudh-Prosad as a witness 
in this Court and we acceded 1o the appli- 
cation; but while the Government. Advocate 
examined the other witnesses named in 
his petition, he expressly stated to us that 
he did not propose to call Anirudh Prosed. 
We are not concerned in this case. with 
the reasons which prompted the Jearn- 
ed Government Advocate not to call Ani- 
rudh Prosad. None has keen given to us, 
and we are bound to assume that tke evi- 
dence of Anirudh Prosad would have teen 
against the plaintiff had the plaintiff calicd 
lim as a witness in the case. As regards 
Bindeshwari Prosad, ‘all that 1 need say 
is that, although an attesting witness to the 
deed of surrender, he was not called as a 
witness by the plaintiff. . 
It is necessary to mention certain other 
matters, which have been referied to by 
the learned Subordinate Judge in this 
connection. ‘Ihe: learned Subordinate 


` Judge says that the allegations in the 


8th paragraph of the plaint, to 
which J have already seferred, are ad- 
mitted in the ` written stafement of 
Maharani Nawlakhbati and that it must 
follow from such admission that tle 
Maharanis received independent legal 
advice from the Advocate General of 
Bengal and. the Govenment Advocate 
of Bihar, I have already, inconnection with 
another matter, dealt with this argument. I 
have pointed out that there isno suggestion 
in the &th paragraph of the plaint that any 
independent advice was received either 
from the ‘Advocate-General of Bengal or 
from the Government Advocate’ oi Bihar 
and I have also pointed out that Maharani 
Nawlakhbati 1s not responsible for the 


wiitten statement, and that there is 
positive evidence in the record, and 
that from the side of the  plaint-. 


i, that the written statement wag 
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not drafted upon her instructions. The 
learned Subordinate Judge then refers to 
the fact that the defence which is taken 
in paragraph 6 (a) of the written statement 
was not taken in the Land Registration 
Proceedings. It will.be remembered that 


after the execution of the deed of surrender: 


Barra Lal applied in the Land Registration 
Department to have his name recorded 
in tespcet of 8-annas share in the Sonbarsa 
Raj and that application was resisted by 
the Court of Wards ou behalf of Maharani 
Nawlakhbati. The view of the learned 
Subordinate Judge is that, though the 
Court of Wards contested the application 
of Barra Lal on the ground that the deed 
of surrender was not a bona fide document, 
the Court of Wards should have gone further 
aud alleged that in regard to the deed of 
surrender the Maharanis did not have any 
independent advice and that, not having 
contested tle application on that ground, 
it is not open to he Maharanis 
uow to put forward the defence 
that she did not have any independ- 
ent or disinterested advice in the matter.. 
In my opinion the argument is wholly 
without foundation. The Maharani was 
not in any way concerned with the defence 
which was taken on her behalf in the Land 
Registration proceedings. The matter rest- 
ed with the Court of Wards and: itis the 
Court of Wards that defended those pro- 
ceedings on . behalf of Maharani Naw- 
lakhbati. Nor am I impressed by the 
atgument ‘that the point as to inde- 
pendent ‘legal advice not having been 
taken in those proceedings it is 
not open to the Maharani to take the 
point now. The Court of Wards alleged 
in clear terms that the deed of surrender 
‘was not a bona fide document. In order to 
prove that it was a bona fide document, it 
was necessary tor the applicant to establish 
that the document was read and 
explained to the Maharani and that she 
, understood the legal effect of that document. 
The learned Subordinate Judge then refers 
to the fact that the Officiating Government 
Pleader expressly stated that he would 
not press Issue No.13. . In; my opinion 
Maharani Nawlakhbati ought not to 
be prejudiced by the action taken on her 
behalf by the Court of Wards. Her dis- 
ability has come to an end and she is 
entitled to press that issue, 
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There is one other point to which the 
learned Subordinate Judge refers. He sais 
that Nakuleswar Prosad who was called 
as a witness on behalf of Maharani Naw- 
lakhbati admits in his evidence that the 
Maharanis were anxious to surrender their 
estate in favour of the next revetsioners. 
Nakuleswar Prosad was a sarísiadar in 
the Sonbarsa Court of Wards office. He 
was called by the plaintiff to prove a 
mortgage executed by the Collector and 
the Maharanis in favour of Rai Bahadur 
Dalip Narain Singh, In cross-examination 
he stated that the Maharants wanted 
to surrender their rights ` to their 
grandsons by ‘executing the document, 
and he proceeded to say that 
with that object they consulted the 
Collector to whom letters were written and - 
that the opinion of the Advocate-General 
aud the Government Advocate was taken 
and that the expenses inccrred by the Maba- 
ranis for such advice and opinion were 
entered in the books. His evidence is ob- 
viousty based upon the documents which 
were in the record ofthe Court of Wards. 
There is no suggestion that he has any 
independent knowledge of the matter.. 


He refers to the letters which were 
from time to time written to` the 
Collector : and to ‘the opinion which 


was taken from the ‘Advocate-General 
and the Government Advocate. I am 
unable to read the evidence of Nakuleswar 
Prosad as establishing that Mahareni Naw- 
lakhbati had independent advice in the 
matter oz that she uaderstood the effects 
of the document which was executed by 
her on the 18th December 1918. On 
an anxious consideration of the evidence 
in the case, I have come to the conclu- 
sion that the circumstances donot establish 
that Maharani Nawlakhbati obtained any 
independent legal advice in the matter or 
that she understood that by executing the 
deed of surrender, she had effectively di- 
vested herselt of all proprietary interest 
in the estate of ber deceased husband. 
- Itremains for me to consider whether the 
deed of surrender was read nd explained 
to the ladies. There are eight attesting 
witnesses to the deed, namely :— 

i. Bindeswari Prosad Singh, Vakil, High 
Court. i i : 

2. Ajodhya Prosad Chowdhwry, Munis 
cipal Commissioner, Monghyr. 


art 
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"3. Prabhu Charan Ambasta. 
4. Bindcswari Prosad Singh, Vakil, Mou- 
ghyr. MAE 
.5. Anirudh Prosad. Singh, Pleader ard 


Zemindar. 


6. Ramchandra Singh of Mohanpur. 

72. Ram Chandra Singh uf Mauza Cnakla 
Hanuman Nagar. ` 
"8, Nirbhay Narain Singh of Bindwara. 

The plaintiff has called Ajodhya Prosad 
Singh aud Prabhu Charan Ambasta, ‘The 
defendant has called . Nirbhay Narain 
Singh aud Ramchandra Singh of Mauza 
Chukla Hanuman Nagar. I may at once 
say that I have not been impressed by the 
evidence of the witnesses called on behalf 


. of the detendants. The learned Subordinate 


Jüdge.has rejected their testimony aud i 
ieason to take a different view. 

“But the onus is on the plaintifs and it is 
for the plaintiff to prove that the document 
was the document of the Mabaranis and that 
they executed the document after under- 


standing the nature of tbe document and the 


effect thereot. Prabhu Charan’s evideuce is 


that the document was read out to the: 


Maharanis who were sitting Lehind the 
jardah. lt will beuoticed thathe does not 


. say that the docuemnt was explained to the 


Maharanis. It bas been argued befoie us 


_that reading a document, which was in 


Euglish, carrica with it the implicativu 


. that it was explained to the Mahatanis. 


Mr, Dutt's argument, on the other hand, 
isthaton.the evidence of Prabhu Charan 
we vught* to hold that all that was done 
was that the document as it stood was read 
out to tbe ladies. I am unabie to agree 
with either contention. Reading out a docu- 
ment means reading it out in a language 
auderstood by the persons to whom the douu- 
ment was being read out; but it is another 
thing to say that it was explained to the 
ladies. The document is by no means 
asimpleone. Itisexpressedin the language 
of the Full Bench of the Calcutta High Court 
in the case of Debi Prosad Chowdhri v. Golap 
Bhagat (3). That the document needed careful 
explauation, I have no doubt whatever; 
and I am unable to hold on the evidence of 
Prabhu Charan that the documeut was in 
fact explained to the Maharani. The 
evidence of Ajodhya Prosad 15 that Anirudh 
Babn .read and explained the document 

the Mabarauis in Hindi, and that he had 
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no difficulty in understanding the nature 
ofthe document, The question, however, 
is not whether he understood the natute ot 
the documet-but whether the Mahatauis , 
understoodt it. There is a conflict between, 
the evidence of the two attesting witnesses 
called. on behalf of the plaintiff, and, 
in my opinion, it is difficult to hold 
on this evidence that the document was 
explained to the ladies. We have not 
the evidence of Anirudh Prosad who 1s 
alleged to have taken the most prominent 
part in connection with tbe events of the 
18th December 1918 and I am unable to 
holdtbatthedocument wasin fact explained 
to the ladies. Since the evidence ct 
Prabhu Cheran was unsatisfactory fiom 
the point of view of tke plaintifi, it. wis 
open to him to call other witrestes. lae 
is no explanation whatever why Le Les rot 
called the four remaining witnesses wLo sign- 
ed the document as attesting witnesses. MI. 
Justice Woodroffe once said that the 1e2d- 
ing of documents toilletrate pardah-nashin 
ladies is sometimes a meaningless fo1mahty, 
[See Mariam Bibee v. Muhammad Ibrahim 
(11)]; end I am unable tu hold on the uncor- 
roborated testimony of Ajodhya Piosad 


that the document was explained to ihe . 


ladies, especially Mahareni Nawlakhbati 
denies on oath that it was so explained. 
T'o sum up: I have been impressed by the 
fact that Maharani Nawlakhbati hes Gemed 
on oath an effectual knoweldge ol the deed 
of surrender. ‘Tlie act imputed to her is 
an act of effacement, an act by which she is 
said to have operated Ler death, Iu the. 
witness-box, she denies that she is deed 
and she explains the citcumsteuces uncer 
which she caine to execute the deed of se- 
render. It was determined in the case of 
Delus Banco Begum v. Nowab Syua Asgur 
Ali “Khan (12) affirmed by the Judicial 
Committee in Asghar Ali .v. Dilrocs 
Banoo Begum (13) that pardah-nashin ladies 
have a claim to special consideration where 
they deny on oath an effectual knowledge oi 
documents which they are said to have made. 
It may, of course, be that her explanation 
is witrue, and that she is really dead; 
but where the question is whether a pardah 
nashin lady has operated her own death 
which she was not bound to do, the Courts 
will, I apprehend, act with great caution, 
aud will not deprive her of ner property 
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unless compelled-to do so. Most of the cases 
that come beforethe Courts ate cases which 
arise after the death ofthe pardah- nashin 
ladies ; but the question here is. raised 
“in the lifetime of Maharani “Nawlakhbati 
and the claim ofthe plaintiff: is - disputed 
by Maharani Nawlakhbati.. In the next 
place, it séems to me that the explanation | 
given ‘by the Maharani has received -con- 
siderable support from the admitted history 
„of the transactions from 1907 to 1918. 
Again and again attempts weremade by tke 
Mahatani to have the order of externment' 
against Chotev Lal recalled; and we know. 
"that in 1907 they proposed to surrender tte 
estate to Chotey Lal, not with a view to catry. 
the estate from them to Chotey Lal, but 
with the object of forcing the Government to 
recall the ordérof extethment against Chotey 
Lal. And the advice which they sought 
from Rai Bahadur Surja Prosad on the eve 
of the, transaction in suit is not. without 
“significance, and suggests: that, in the 
_ minds of the Maharanis -there was ‘some 
- connection between the execution of the 
document atid the cancellation of the order 
-of externment against Chotey Lol. In 
the third place, 1 consider that Barra 


Lalstood towardsthe Maharanis insomerela- | 


tion of personal confidence, 4nd should have 
dealt with them at arm’s length. This he: 
did not do and, -whatis more, he completely 
ignored the Court of Wards which was the 
statutory guardian of the Maharanis. 
Court will, in such a case,presume confidence 
put and influence exerted, and I am -not 
satisfied on the evidence that confidence was . 
.not put end that influence was not exetted. 
But, apart from the: question of presumption 
and, asstinting that Barra Lal did not stand 
„towards the Maharanis in some relation: of 
‘personal confidence I am “quite clear that 


the possession of independent and disin- - 


terested advice was essential to give validity 
“ta the: deed of. surrender. There-is no 
evidence that -the Maharanis had- dn. 
intéllectual-attainment or business. capacity 
sufficient to fit them to beon guard against 
any attack that might be made on their 
property, and I am unable to say that the 


possession of independent ‘advice "would : 


have made no difference in the case, The. 
terms of the deed were, on the face of it, 

attractive so far as the Maharanis ‘were 
concetued, for the-inimediate effect of the 
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deed would: be to give tham Rs;2,000 per 


month, whereas they were getting. much 
less from the Court of Wards. But the 
debts of tne estate had practically been 
liquidated and the retirement of the Court 
of Wards could not long be delayed. Then 
again itis established beyond doubt and 
controversy that théemotive which impelled 
~ the Maharasis to ènter into the transaction 
of the 18th December 1918, was to secure 
the withdrawal-of the order of the : extern- 
ment against Chotey Lal; and I think 
that this was-a matter in which they were 
entitled to have independent advice. I 
think that it is established that Maharani 
Nawlakhbeti did not have any independent 
edvice ; and though T agree that the docu- 
ment wes teac to the M»haranis in the 
language understoo? by them, Iam unable | 
to hold, on the uncorroborated evidence 
of a single. witness, since that evidence is 
contradicted by ‘Maharani Nawlakhbati ; 

that the document was explained to them. 
Differing from the learned Subordinate 
Jücge,I hold that the deed of surrender is 
hot enforceable as against Maharani 
Nawlakhbati. 

` I would -dismiss this appeal. with. costs. 

Kulwant Sahay, at agree, g 


Z, K, & N. H. A ppeal dismissed, 
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LAHORE HIGH COURT.. 
. Seconp Crvit AprEat No. 406 oF 1922. 
: July 22, 1922. 
Present-—Mr. Justice Campbell, 
. SOHAN SIN GH— PLAINTIFF —APPHLI ANT 
: ^ ^ SEFSHS 
JAWALA SINGH AND ANOTHER —- 
. EFENDANTS-—RERPONDENTS. 
Civil Procedure Code(Ac V of 1908), $ 


. El 


Findings not necessary for decision of swil-Res 


` judice 
i j ndings upon matters which are not necessary 
“for the determination of a suit do not constitute 
‚a final decision so astobe binding as ves judicata. 
. fp. 854, col. 2.] ` 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 14th 
November 1921, affirming that of the 
Munsif, dated the 24th June 1921. 

Mr, Rustomjt, for the Appellant. 

Lala Mehar Chand, for the Respondents. 

JUDGMENT.-—This second appeal is the 
-outcome of a suitin which. Sohan Singh, son 
of Nand Singh, claimed possession from his 
two brothers, Jawala Singh and Sundar 


Singh, of 4 kanals of land which he alleged 


- himself- entitled as one of the heirs of his 
deceased. father. He was met by the pleas 
that his share had: been separated otf in 

“his father's lifetime and that in a previous 
suit between the same parties he was held 
not to be entitled .to any more land than 
was then in his possession. 

The Courts below have concurred in 
‘finding that the question of the plaintiff's 
right to the 4 kanalsin suitis res judicata 
by the previoussuit. 'The First Court also 
.held that, apart from this legal bar, the 
plaintiff had failed to prove his right 

. to the land. The learned District Judge 
appeats .to. have affirmed this decision 
also but not in very clear terms. His 
main reason for dismissing the appeal is 
manifestly his finding on the point of 
res judicata. 

The plaintiff has preferred a second appeal 
and Counsel for the appellant has conceded 
that section rr, Civil Procedure Code, does 
not bar the suit. He contends, however, 
< that the law of estoppel precludes the plaint- 
ifs claim and also that there is a finding 
of fact against the plaintiff on the merits. 

The previous suit was filed against the 
present plaintiff by the present defendants 
on 20th June I9I9, after the death of Nand 
Singh and was for possession of 47 kanals 
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. The latter replied that he was only in 


‘appealed and thus, as ruled, tater alta, 


(1923 


- 10 marlas left by Nand Singh which ‘Sunder 


Singh and Jawala Singh alleged had been 
forcibly’ appropriated by Sohan Singh. 
pos- 
session of 27 or 28 kanals which his father 


' had made over to him in fis lifetime and 
` that he was actually entitled to more than 


this, vfz., of one-third what his father had 
died possessed of. 
The Munsif proceeded to frame'an isse 


‘in the following terms:— 


Is the defendant No. T (f.e., Sohan Singh) 
entitled to an area in excess of- that 
held in possession by him? 

On this he recorded a finding that Sohan 
Singh in 1887-1888 was "settled apart from 
his father, getting possession of 270r 28 
kanals of land as his own share, in the way 
of complete partition of his interests, " end 
that the defendant is entitled to 28 kanals 
of which he held possession at the death of 
Nand Singh, deceased." He dismissed the 
suit “Inasmuch as the defendant holds pos- 
ssion of 28 kanals to which he is entitled as 
Nane Siugh's son by virtue of tke partition 
of 1887-8." ` 
- It is obvious that no issue was necessary 
as to the title of Sohan Sirgh to any land 
which was not then in his possession, The 
'questton was merely whether he was entitled 
to retain the land which he then held. ‘Ibe 
ctuer question whether he was to succecd 
on the death of Nand Singh to a share in 
the land rétatned by the latter for himself 
of which possession at the time was held by 
the then plaintiffs whose claim he was resist- 
ing, was not one necessary to the determin- 
ation of the suit, a finding onthat question 
was not ohe against which he could have 
in 
Narain Das vw. Faiz Shah tr), the 
question was not a matter directiy and 
substantially in issue which was head 
and finally decided. Jamattunntssa v. 
Lutfunnissa (2). is explicit to the same 


effect. This, as” stated already, is 
conceded by' the learned Counsel for the 
respondents. 


I confess that ] am unable to follow the 
same Counsel’s argument about estoppel. 
He cont«nds that Sohan Singh is estopped 


(1) 157 P. R. p 
(2) 7 A. 606; A, W 


(Œ. B.). 
. N. (1885) 893 4 Ind, Dee, 
(N. $.) 657. 
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from raising now a plea that he is entitled- PESHAWAR JUDICIAL COMMISSIONER’S 


on his father's death to obtain a fürther 
share because he deliberately raised itin 
the former suit and obliged the Court to 
put it in issue and decide it. 1 can find 
nothing»in support of this proposition in, 
Chapter VIII of the Indian Evidence 
Act, not do I see that the Court was obliged 
by the.present plaintiff or by any one else 
to frame an issue regarding rights in 
property which wasnotinsuit. The other 
point whether, apart from the question of 
ves judicata, the plaintiff has established 
his claim was dealt with by the learned 
District Judge as follows :— 

“Neither in the present plaint nor in the 
previous stit is there any mention of 
the chief contention now put forward, name- 
ly, that after the Settlement of 1911-12 Nat.d 
Singh took back 9 kanals of land from each 
of his sons for his own maintenance, nor, 
though the point is covered by Issue No. 2 
in, the present case, is there any sufficient 
proof of this on the record. The Patwari 
(P. W. No. 1) does not support the alleya- 
tion while P. Ws. Nos. 2 and 3.are not 
themselves credible witnesses." 

Ifindthatina statement made before the 
framing of issues the plaintiff did say that 
after Settlement his father had tuken back 
some land and I fancy that thelearned Ses- 
sions Judge has overlooked this portion of the 
pleadings. Ihave also seen the deposition 
of the Patwart and I do not think that the 
learned ‚Sessions Judge can have read it 
carefully. It appeas to me that the learne 
Sessions Judge's finding on this second point 
is not a considered ote based upon all the 
evidence on the record and that,in reality, he 
dismissed the appealentirely upon the view 
taken by him of the applicability of section 
1r, Civil Procedure Code, with wich I am ob- 
liged to disagree. 

For these reesors I accept the appeal, 
set aside the order of the lower Appellate 
Court and remand the appeal under 
O. XLI, r. 23, for a fresh decision on 
the points arising other than those covered 
by Issue No. r framed by the Trial Court. 
Stamp on appeal to this Court to be refund- 
ed and costs to be costsin the cause. 

wW. C, A, Appeal accepted, 


Rai Bahadur MAKHAN SING: 


COURT. 
First Civiz, APPEAL No. 21-9 OF 1922. 
April 27, 1923. 
Present -—Mr. Pipon, J. C. : 
Khan Bahadur MUHAMMAD ALI KHAN 
—APPELLANT ° 
versus c f 
AND 
OTHERS— RESPONDENTS, 

Punjab Pre-emption ‘Act (II of 1905), s. 3 (2) 
(3)— Urban immoveable property and village im- 
moveable property—Town, what is—Pre-emptton, 
ovigin of. : 

In order to determine whether property in dis- 
pute in a pre-emption suit is village or urban im- 
moveable property, the Court has to deal not with 
the mauza or revenue area as a whole unit, but 
with the character of the particular land in suit. 
fp. 857, col. 1] ` 

Muhammad Din v. Shah Din, 90 P.R. 19073 
15x P. W. R. 1907, relied on. 

Areas which were formerly agricultural may 
be absorbed in towns and losing all their former 
characteristics become’ suburbs indistinguishable 
in character from the town itself. [p. 857, col. 1.] 

Kishan Dial v. AH Bakhsh, 87 P. R. 1890, 

Umar Bakhsh v. Atdul Karim, Jo P. R. 1898, 
Abdulla v. Punnu Ram, 42 P.R. 1906; 85 P. L. R. 
1907) 79 P. W.R. 1906 and Ghulam Murtaza v. 
Rupa Mal, 57 P. R. 1906; 100 P. In R. 1906; 84 
P. W.R. 1906, referred to. z 

It is not necessary to have a gradual develop- 
ment in order to make an area beccme part of a- 
town; an entirely new suburb may suddenly spring 
up by the constitution of a block of buildings. [p. 
857, col. 2. ; 

57 hak Bitte v. Muhammad Nazir, 7 Ind. Cas, 
716; 84 P. R. 1910; 102 P. W. R. roro, relied on. 

The inclusion of an area within Municipal limits 


‘is a highly important ‘factor to be taken into ac- 


count in determining whether that area is within 
a town or within a village. [p. 858, col.r.] 

The law of pre-emption is derived from three 
sources, Muhammadan Law, the necessities of 
the existence of racial communities and public 
and private convenience. One of the main rea- 
sons for the acceptance of a pre-emptive right 
is the vital necessity felt by every community, 
when it first becomes homogeneous, to preserve 
to itself its essential homogeneity. ‘To allow landed 
estate to pass into the hands of strangers is 
not only to deprive the community of a valuable 
asset into which its communal right has not been 
entirely abandoned, but also to entail the disso- 
lution. of its internal organisation by the engraft- 
ing of strangers upon the common body. For 
these reasons the first right of pre-emption in the 
case of agricultural land or of the sites of 
agricultural villages accrues primarily to the re- 
latives of the origianl owner and after them to 
other members of the proprietary body. [p. 859, 
cols. 1 & 2] 

On the other hand, pre-emption in towns, though 
the principle may bave originally been evolved 
from Muhammadan Jaw, depends at the present 


^ 
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time. purely’ on the consideration of public and 
private decency and convenience; here itis not 
felationship but contiguity which is of prime 
importance. [p. 859, col. 2.] 
~ In order to determine whether any specified 
area is to be consideréd as part of a town or part 
. of a village, the test to be:applied i is whether such 
an area has retained any of its original character- 
istics which would be consistent with the or- 
ganisation of @ society to whom the principles 
of pre-emption among agricultural communities 
would apply, or whether, on the other hand, it is 
one. to, which the- principles -of town: pre-emption 
ate“applicable . [p..859,-col. 2.] 

VFirst appeal from ‘an order. oi the Dis- 
trict Judge, Kohat, dated the 30th Novem- 
"ber 1921, whereby ' the -suit of appellant 

"for. preemption, of. ' s-kanals 3 marlas in 
‘Kohat was dismissed.- -- ; 
Mr. Parma.Nand,.R-S., for. the Appellant. 


Mr. Dewan Chand, R. $., for the Senes -as 


exits. j ` : 

JUDGMENT. >the preset s 'süit is. one 
"fof pre-emption of 'a"3-8th share of.a certain 

. atea of a land - occupied, bya “‘ mandi” 
situstéd just: otitsidé the walls of- Kohat 
City. “Phe suit was resisted upon 4 number 
of. grotinds upon: all’of which it will not be 
‘necessary Tor me to adjudicatein this appeal. 
"Pre-emptionis claimed on the basis-of re- 
lationship between the plaintiff and the 
vendors, It has been found by the Trial 
Court that the . property in ‘suit is urban 
immoyeable property as defined in sectión 
3(3 ) of :Act Il:of r905'and that, therefore, 
pre: .emptivé rights in it are governed by 
sie Ig ofthe sanie Act and not by.section 
“It is admitted that, if this finding is 


S Ried the plaintiff cannot pre:emipt, the 


' defendant-vendee being himself a.co-sharer. 
in the property. The: first. point, therefore, 
which Tam called tiponte decide is whether 


_ornot the propertyin; suitis urban immove-. 


able property. It is- contended by the plaint- 
iff-appellant Xhàt it: is: not, and that it ‘is 
village immoveable- property: ‘within. -the 
meaning of section 3 (2) of ' the. Act. 
position taken up Dy the respondents ` 1s 


‘that the ‘property is urban immoveable. 


property and that;ifit is not, itis nevertbe- 
. legs not village jmmovedble:property. - This 
alternative ‘contention of -the respondents 
depends upon ‘the construction tobe placed 
upon “the words “‘immoveable property 
within the limits of village sites” con- 
tained in ‘section 3 we of Act | II of 1905 
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and of certain rulings which had been 
passed excludirg buildings of various 
natures from the above définition. This - 
alternative contention, of course, need not 
be consi¢ered if the appellant fails to upset 
the finding of the Trie F Court to the effect. 
that tbe property is urban immoveable 
property, ds that finding necessarily implies 
that tke present suit must fail -> 

The following facts may Le stated with 
regard to the property in suit. ‘The property. 
in suit is comprised in an area of 5 kanals 
3 marlas situated in the revenue area’ of 
-Mauza Kohat. It is assessed to revenue. 
It is entirely occupied by a “mandi,” 
or market, whichcontains a large number. 
of shops. Itis recorded in revenue papers 
“ghair mumkin mandi," "The revenue 
area'of Mauza Kohat incfudes also Kohat 
City -proper which is fortified and enclosed 
by a walland which has been given aseparate 
number in the Revenue Records as “ gasba 
Kohat”? The site in suit lies. just opposite 
the’Lahsil gate of the City outside the wall, 
but ‘separated only from the City by a 
main road. It is within the limits of the 
Municipality and ofthe octroi area. The 


-property is undoubtedly used purely for 


commercial purposes. An excellent’ map of 
the property is attached to the record. 

- The case is very parallel to that recently 
decided by me in the case of Sher Ali v. 
Kalandar Khan (x), Civil Revision No. rog 
of 1922, whereit was held that tke build- 
ings of Bhanamari, occupying a situation 
just outside Peshawar City very similar 
to that occupied by the landin:suit in regard 
to tke City of Kohat, were, for purposes of 
pre-emption, a sub-division of the town cf 
Peshawar. That ruling is row in course of 
publication, and was not before the Trial 
Court when the present suit was decided. 
I havein it reviewed various authorities 
on the subject of the creation of new suburbs . 
in the immediate vicinity of a town. ‘here 
is, however, one distincti on between the two 
cases. The ruling in the case of Sher Ali 
v. Kalandar Khan (1) was one which covered 
the whole of the site of Bhanamari and 
declared. Bhanamari to be a sub-division 


(x) 7? Ind. Cas. aco. 
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of Peshawar. In the present case We are 
not dealing with anything ‘except the area 
covered by the suit itself. In this-respect 
the Punjab Chief Court ruling Muhammad 
Din v. Shah Din (2) is importantas a prece- | 
dent. It dealt with an area situated in Qila 
Gujar Singh near the town of Lahore, 
and it is an authority that the Courts have 
to deal not with the “ Mauza " or revenue 
area asa whole unit, but with the character 
of the particular land in suit. I have no 
doubt of the correctness of the view that 
Courts may and should consider the position 
and character of any specified plot quite 
apart from the character of the unitin which 
itis included, That ruling is also parallel 
to the present case in that it deals with 
an area included in an estate which is also 
particularly agricultural end which has 
all the administrative characteristics “of 
village estates; that is to say, it has its 
assessment of revenue, its Record of Rights, 
its ordinary village population and its 
village officers. The particular area, however, 
dealt in Qila Gujar Singh was nevertkeless 
declared to-be an area which had been 
absorbed in the townof Lahore. I have to 
see, therefore, whether the area now in uit 
has been similarly «bsorbed in-the town of 
Kohat. Iter hordly be deaied and theteis- 
a consensus of authority fur the proposition, 
that areas which were formerly agricultural 
can actually be absorbed in towns and, 
losing. all their former characteristics, bu- 
come suburbs indistinguishable in character, 
from the town itself, We have, for instance 
the case of Batalain the Punjab very para- 
llel to the present case [Kishan Dial v. 
Ali Bakhsh (3)] and another case referring 
to the same town Umar Bakhsh v. Abdul 
Karim (4),Abdulla v. Punnu Ram (5) relates 
to the outgrowth of suburbs from Multan 
town and Ghulam Murtaza v. Rupa Mal 
(6) to- tne creation cf a new quarter called 
“Mohalla Giddarpur." Allah Ditta v. M uham- 
mad Nazir (7) isagain authority for the view 


(2 90 P. R. z997; 151 P, W. R. 1907. 


(3) 87 P. R. 1890. 

E 70 P. R. 1898. 

5) 42 P.R. 1906; 85 P, R. 190 
NC 5P.L. 1907579 P, W, 


as 57 P. R. 1906; 100 P, L, R. 1906; 84 P. W. 
- 27 md. Cas: 716; 84 P. R, 1910; 102 P, W, 
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that it is not necessary to have a gradtal 
developement in order to make an aréa 
to become a part of a town, but that an en- 
tirely new suburb may suddenly spring up 
by the construction of a block of buildings. 
The block of buildings referred to in that 
case was very similar in character to thet 
with which we are concerned in the present 
suit. The inherent weakness in the pre- 
sent case of the position of the appellant 
in denying that the area in suit has be- 
come a portion of the town may be seen 
from the line of argument adopted by 
his learned Counsel. He would argue 
that a distinction must be made between 
the expansion of a town afterwards and 
the exteision of an existing village towards 
a neighbouring town. It is almost im- 
possible to follow this argument as having 
any teal bearing upon the matter in hand. 
The question is not whether the inhabitants 
of-the town or the inhabitants of an outside 
area havetaken the initiative in creating a 
suburb, but whether such a suburb hos 
or has not been actually created. The learn- 
ed Counsel would also endeavour to distin- 
guish the case of Multan fiom that of Kohat 
by erguing that residence in or near Multan 
is not exposed tothe same danger as is un- 
fortunately prevalent in a Frontier town 
like Kohat. He argues that the urban 
population of Kohat necessarily confines 
itself to the fortified walls of the City, 
and it is unlikely that it can extend the 
boundaries of the town beyond its own walls. 
This argument, again, I am unable toregard 
very seriously. It is perfectly possible 
to recognize the extension of a town like 
Kohat outside its fortified walls and there 
cannot be the least doubt that this expansion 
has been regularly taking place in recent 
years. Indeed, there are documents on . 
the record which explain the present expan- 
sion and which are strongly in support 
of the view that it is an actuel expansion 
of the town. Applications on the subject 
of reclaiming the landin suit were made by 
the plaintiff’s father and another relative 
in the year 1893. It would seem clear 
from those applications that the Executive 
Authorities had been endeavouring to en- 
courage the reclamation of this land, and its 
occupation by buildings in order to improve 
the sanitation of the City. There isno doubt 
that from 1893 onwards a gradual develop- ` 


ES 


‘ta be taken 
whether that area is within a town or within 


.that the inclusion of an 
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ment took place. The site was originally 
occupied by afew “‘kacheha” huts and shops 


which were gradually re-placed by masonry. 


buildings and practically by a new Bazar 
or regular trading centre. 

' Peshawar City, -it may be remarked, 
is similarly surrounded by a fortified wall, 
but has similarly extended its Bazar out- 
side that wall and, indeed, some of the 
most important trading centres of Peshawar 
City lie actually outside the original.peri- 
meter wall. To take another test, I have 
already remarked that the area in suit is 
situated not only within the limits of Kohat 
Municipality, but within the limits of octroi 
administration. Many Municipelites, in- 
cluding Kohat, have not applied their octroi 
administrationto the whole of their noti- 
fied limits. The inclusion of an area within 
Municipal limits isa highly important factor 
into account in determining 


a village. In fact, both Messrs. Ellis and 
Shadi Lal in their Commentaries would 
appear to accept the proposition that, 
ordinarily, every place within Municipal 
limitsisa town. I consider myself, however, 
that this view goes rather too far. The 
sounder view, no doubt, is that taken in two 
cases by the Judicial Commissioner of Oudh 
where it was held that a. purely adminis- 
trative act including a certain area within 
the -limits of Municipalities could not per 
se operate to destroythe pre-existing charac- 
ter of that area. Thecorrect view, in my 
opinion, is that wich has already been ex- 


> pressed in the case of Sher Ali v. Kalandar 


Khan -(t) relating to Bhanamari, i. e, 
ares in Muni- 
cipal limts, while not being conclusive ss 
toits urban character, is, at the same time, 


„a strong evidence of that character, It, is 


at least 9 complete answer to the attempt 
to deny the urban character of that area 
by reference to the fact that it is included 
also on an estate paying revenueand having 
in other respects, Reventte Record of Rights 
and Village Officers. The appellant has 
referred to a ruling of the Divisional Court 
passed with regard to the area in the case of 


Sukha Singh v. Muhammad Ismail Khan 


on the 16th of January rgor. It was there 


: held that the area in the suit was not within 


- the town. The learned Divisional Judge 


remarked: “No doubt, Kohat is a town | 


' 
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qua its urban portion, but it is also a village 
2s regards the lands beyond the town which 
areassecsedto land revenue and form a 
‘Mauza.’ The landin suit lies beyond and out- 
side ofthe town and clearly for a portion the 
reventieunitforming 2 village called Kohat.” 
The effect of that ruling, however, ttpon the 
present case is, in my opinion, nil. In the 
first place, the learned Divisional Judge 
was dealing with an entirely different Pre- 
emption Act from what which is now in 
force. The pre-emptive right then depended 
upon sections rr and r2 of the Punjab 
Lows Act. Further, the ruling was passed 
some two years before the Settlement of 
the KohatDistrict which took place in 1903: 
In 1901 no such area as “kasha Kohat” or 
“Kohat town” was tecorded in revenue 
papers at all. IntheSettlement of 1893 Kohat 
town was recognised as a separate portion 
of ''Mauza'" Kohat, again and thisisthe most 
important point of all, weare not now deal- 
ing with the character of the land in 1901. 
but with its character in 1922. To draw 


„an inference from that ruling would be 


to lose sight of the principle that an area 
may develope into ə portion of the town 
by change, expansion and development. 
Again, a comparatively recent ruling of 
a Divisional Court in this Province which 
relates to Garhi Mawaz Khan which is 
one of the villages surroundirg Kohat, 
does not appear to me to have any 
bearing on the present case. We are 
not considering whether Garbi Mawaz 
Khan, as a whole, or even whether 
Mauza Kohat as à whole is whan immove- 
able property, but whether the area now in 
suit is urban immoveable propeity; All 
the considerations mentioned above reise ' 
to my mind thestrongest presumption that 
the area in suit has lost every character 
connected with the organisation of an 
agricultural village and has taken upon 
itself the entire characteristics of a town 
suburb. . 
It is noticeble that no definition of the 
word “ town " is given in the Acts of 1905 
orrigr3 Mr. Ellis in his Commentary has” 
attempted a definition. He says, “the safest 
definition appears to be an area inhabited 
by the residents not bound by any. interest 
in agriculture that is a place which 
depends mainly on trade." -This definition 
had been quoted and accepted by the 


(o 


' 


t 
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Lahore High Court in Letters Patent Appeal 
No. 27 of 1919 [Shankar Das v. Mathra Das 
(8)]. Now, with all due respect to the 
learned Commentator and the learned 
judges of the Lahore High Court, I 
cannot personally agree that this definition 
furnishes the true test. It seems io me 
perfectly possible to conceive a genuine 
. end true town which does not owe its origin 
or existence in any way to trade. Thete 
are, undoubtedly, in Europe and possibly 
also in India towns which owe their entire 
development and existence to educational 
artistic, religious, political o1 even military 
considerations. One may take, as an in- 
stance of town created purely for political 
purposes, the construction and develop- 
ment of new Delhi, or more properly Rai- 
sina. It would probably not be 
denied that Raisina, when completed, will 
have the character of the town, but at the 
same time it would be difficult to suppose 
that it is a place which depends mainly 
upon trade. It apearsto methat we must 
go somewhat deeper in estimating the ratio 
decidendi between a town and an agricultural 
village. The Law of Pre-emption may be 
said to be derived from three sources, 
Muhammadan Law, tbe necessities of the 
existence of the racial communities, and 
public and private convenience. There is 
also no: doubt that the framers of the 
Acts of 1905 and 1913 were nct guided purely 
by the principles of pre-emption to be dis- 
coverd from Muhammadan Law, -or from 
archaic custom, but also by consideration 
of public policy and convenience as they 
existed at the time when those Acts were 
passed. Now, it is very easy to realise that 
one of the main reasons for the acceptance 
of a pre-emptive right is the vital neces. 


sity felt by every community, when it first - 


becomes homogeneous, to preserve to itself 
its essential homogeneity. Toallow landed 
estate to pass into the hands of strangers 
is not only to deprive the community of the 
valueble asset in which its communal right 
has not been entirely abandoned, but also 
to entail. the dissolution of its internal 
organisation by the engrafting of stran- 
gers upon the common body. Sucha ne- 
cessity is predominant in the case of trans- 
frontier Pathans outside the strict limits 
of British India, who are still governed 


(8) 55 Ind, Cas, 520. 
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purely by Tribal Lawand who are in a conti- 
nual state of warfare with their neighbours 
which mekes the preservations of their 
essentially homogeneous character a matter 
ot life and death. But the same considera- 
tions even now prevail, though to a limited 
extent, among tribes actually domiciled 
within British territory and no longer, 
subject to Tribal Iaw.. The necessity is still 
felt among them for the rigid excluson of 
strangers from among the proprietary end 
governing body of tke tribe. The same con- 
sideration may be said to exist, though in a 
still more limited degree, among nearly 
all agricultural communities in the North 
of India. Itis also easy to realise how im- 
portant was the recognition of this prin- 
ciple among ,the communities for whom 
the Law of Islam was originally framed 
in view of their social, religious and military 
organization. For all these reasons the first 
right of pre-emption in the case of agri- 
cultural land or of the sites of agricultural 
villages accrues primarily to the relatives 
of the original owner and after them to 
other members of the proprietary body. 
On the other hand, pre-emption in towns, 
though the principles may have originally 
been evolved from Muhammadan Law, 
depends at the present time purely on the 
consideration of public and private decency 
and convenience. Hefe it is not relationship 
but contiguity which is of primeimportance, 
Apart from the origin of the custom, it 
is tolerably clear that the framers of the 
modern Pre-emption Acts were primarily 
guided by considerations of the kind which 
I have just enumerated. If the above view 
of the Law of Pre-emption is kept in mind, 
I think we can arrive at a truer test for 
determining whether any specified area is to 
be considered as part of town or part of a 
village. The test to be applied is, whether . 
‘stich an area has retained any of its original 
characteristics which would be consistent 


.with the organisation of a society to whom 


the principles of pre-emption in agri- 
cultural communities would apply, or 
whether, on the other hand, itis one to 
which the principles of town pre-emption 
areclearly applicable. There cannot, in my 
opinion, be any doubt in the present case. 
I have already shown that the area in suit 
has all the characteristics of the town prop- 
erty. Ib is used purely for the purposes 


" , 7 5 

- 866 
' " ROOP CHAND vV, GOKAL, CHAND. 
of trade, it is subject to Municipal taxation 
and it enjoys.all the ‘conveniences, priv- 
ilezes and disabilities, which attach to town 
property. Its'system of lighting, sanitation 
And. restrictions upon new buildings 
is that which obtains in the town of Kohat. 
By no Stretch of imagination can it be said 
to have retained any of those characteris- 
tics which attached to land owned by 
any agricultural body, and over the rights 
of which an agricultural community is 
"interested in its capacity ofa homogeneous 
community. I have no hesitation, there- 
_ fore, in agreeing with the view taken by the 
'— Trial Court that the land in suit is essentially 
ürban immoveable. property within the 


meaning of section 3 (3) of the Pre-emption' 


Act, . ^ F 
On the above finding the question as to 
"whether, ifthe area in suit is not within 
“the limits of a town, it'would nevertheless 
be pioperty excluded from the definition 
of village immoveable property and would, 
therefore, not be subject to pre-emption, 
in any case, doesnot atise. I may remark, 
however, on this subject that there has'beez 
a certain conflict of view as to the mean- 
ing of the limits of “ village sites ” in. the 
Punjab. ‘The view, however, would appear 
to have been, ultimately accepted that 
buildings which are not included in the 
original village site as dem^rcated by wht 
is known as the “Jal lakivin Revenue Records 
ere fiot immoveable property within. the 
.. limits of village sites. This view was taken 
" by my predecessor in ‘this Court in the case 
Mia Pir Muhammad: v. Abdul Ghani, 
Civil Revision No. 72 of 1915, which related 
to certein water-mills, The same view had 
been teken in Civil’ Revison No. 48 of 1914. 
“I may remsrk, however, that it would he 
extremely difficult to. apply the principles 
there adopted to all villages in the North- 
Westein Frontier Province. | i 
pointéd out, for instence, that in the Hazara 
District the residential houses of a village 
community are often scattered about óver 
3 number of hills, and that it would be quite 
_impossible to define any particular area 
“as the village site. I need not, however, 


enlarge further upon this question, as it is: 


one ,in the present case, of purely accadémic 


importance. l ] 
.do not consider it necessary now to 


adjudicate upon any other question which ~ 
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arises in the present suit. It has been ad" 
mitted that if the property in suit is urban 
immoveable property, and the suit for pre- 
emption cannot succeed. I, therefore, uphold 
the dismissal of the suit by the Trial 
Court and dismiss this appeal with costs. 
Z. K, & N. H Appeat dismissed. - 


— 
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. LAHORE HIGH COURT. | 
CrviL MISCELLANEOUS APPLICATION No. 28 
OF 1923. 

February ro, 1923. uo 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
In re, PANDIT ROOP CHAND AND 
ANOTHER—DEFENDANTS—PETITIONERS 
versus : 
GOKAI, CHAND AND oTHERS—PLAINTIFFS 
AND ANOTHER—DEFENDANT— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 22, 
23— Transfer of case— Jurisdiction of Couri— 
Convenience of parties. 

In sections 22 and 23 of the Civil Procedure 
Code, the Legislature has.left it to the unfettered 
discretion of the Court to determine upon the 
circumstances of each case whether or not the 
venue should be changed from the place where 
the plaintiff has laid it, and has wisely refrained 
from attempting to crystallise this discretion into 
a definite formula, [p. 861, col. 1.] 

The jurisdiction conferred upon the Court by 
these sections is, however, of an exceptional charac- 
ter and should be exercised very.cautiously and 
oaly wnen a clear cause. has been shown. [p. 86r, 
col, 2.] ` 

The cardinal principle to be obserfed in such 
cases is, that the plaintiff, as the arbiter litis, has 
a tight to choose his forum and thata Court should 
be exceedingly reluctant to interfere with this 
right. [p. 86r, col, 2] : 

The mere circumstance that the defendant’s 
convenience would be promoted by the transfer 
cannot be regarded as an adequate ground for 
‘depriving the plaintiff of his right to file his suit 
in any Court allowed by law; but if the defendant 
establishes a manifest preponderance of convenience 
in his favour, the Court would be justified in grant- 
ing his prayer. [p. 86r, col. 2.] 

Application under sections 22 and 23, 
Civil Procedure Code, for transfer of the case 
from the Court of the Senior Sub-Judge, 


: Ambala, to some Court in the District .of 


Saharanpur. 
Pandit Sheo Narain, R. B., for the 
Petitioners, be de 8 det Say 
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Tale Manohar Lal, for Respondents 
Nos. I and 2. ' 

Lala Jagan Nath, for Respondent No. 3. 

ORDER.—On the 26th June -1913, the 
parties entered into a contract at Jagadhari, 
in the Ambala District, for the purpose of 
carrying on timber business in partnership. 
It is common, ground that the plaintiffs, 
who reside at Jagadhari, were to finance 
the business, and thatit was to be managed 
by the defendants, who belong to Kankhal 
inthe Saharanpur District. The defendants 
also undertook to keep the accounts of the 
partnership and to submit a weekly state- 
ment thereof to the plaintifis et Jagadhari. 

It appears that for nearly nine years 
the parties worked together amicably, 
but they have now fallen out. ‘The plaintiffs 
have consequently brought an action in the 


Court of the Subordinate Judge at Ambala - 


for the dissolution of the partnership 


and the rendition of accounts ; but the de~ 


fendants, while admitting the jurisdiction 
of the Ambala Court to try the action, 
contend that the balance of convenience 
isiniavour of the venue being changed to 
Saharanpur. 'They have accordingly made 
the present application under section 22, 
read withsection 23(3), of the Civil Procedure 
Code, asking this Court to determine that 
the suit shall proceed, not in the Ambala 
Court, but in 2 Court or competent jurisdic- 
tion at Saharanpur. . 

Now, à comparison of section 22 of the 
present Civil Procedure Code with section 20 
of the Code of 1882 makes it clear that, 
while the latter required that the Court 
must be Satisfied that justice was more 
likely to be done by the suit being instituted 
in some other Court before it interfered 
with the right of the plaintiff to choose his 
forum, no such provision is to be found in 
the present Code. The Legislature has 
leftittotheunfettered discretion of the Court 
to determine upon the circumstances of 
each case whether or not the venue should be 
changed from the place whete the plaintiff 
has leid it, and it hes wisely refrained from 
attempting to crystallise this discretion 
into a definite formula. Though there is 
no statutory provision governing the juris- 
diction of the Court in a matter of this 
kind, there are certain principles which 
are iecognized by the English Courts as 
well as the Indian Courts, Now, the 
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cardinal principle, the soundness of which 
is beyond dispute, is that the pleintiff as 
the arbiter litis has a right to choose his 
forum, and that the Court is exceedingly 
teluctant to interfere with this right. The 
jurisdiction conferred upon the Court is 
of en exceptional character and should te 
exercised very cautiously and only wken 
a clear cause has been shown, I am not 
prepared to accede to the proposition 
that the mere circumstance that the de- 
fendant’s convenience would be promoted 
by the transfer should be regarded as an 
adequate ground for depriving the plaintiff 
of his right to file his suit in any Court 
ellowed by law; but I recognize that, if 
the detendant establishes a manifest-pre- 
ponderance of convenience in his favour, 
the Court would be justified in granting 
his prayer. . 
Coming now to the substance of this 
case, I find that there is ro questiondhere 
of the pleintiffs abusing tke process of the 
Court or harassirg the defendants, The 
appliéation rests, as stated clove, solely 
upon the ground of Convenierce, ard I co 
not think that the applicants have succeeded 
in making out a clear case of preponderance 
of convenience such as would justify an- 
exercise of my discretionary jurisdiction. 
It. would, no doubt, be more convenient 
for the defendants to have the ection tried 
et Saharanpur, They reside in that district 
and probably a large number of their wit- 
nesses belong to various places in that 
district and in the neighbouring districts 
where the major portion of the business 
was transacted. The pleintifls, on the 
other hand, reside in the Ambala District 
and a large portion, if iot ike whole, of 
their evidence is only. obtainable there. 
But the determining factor, in my opinion, 
is that the contract of partüership was 


. admittedly entered into at the plaintiffs’ 


place of residence, and it was there that tke 
defendents were required to submit an 
account of the business carried on by them, 
It is to be observed that the.action brought 
by the ploeintifís requires the defendants . 
merely to discharge, in the presence of the 
Court, the duty which they had underteken 
to perform outside the Court, 

The nature of the action, moreover, 
shows that the determination of the issues 
arising between the parties will depend 
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mainly upon documentery evidence, and 
that oral evidence will play only a sub- 
sidiary part. The defendants will probably 
be 1equired to produce the books of the 
partnership, but it would not add materially 
to the inconvenience if they take them 
to Ambala instead of Saharanpur. 

- T have bestowed my careful consideration 
upon the case, but I am not prepared to 
hold thet the defendants have shown any 
sufficient cause for depriving the pleintiffs 
of the right which the law undoubtedly 
confers upon them. I: must, therefore, 
dismiss the applicotion with costs. 

URGE Application dismissed. 


BOMBAY HIGH COURT. 
Suconp Civi, APPEAL No. 673 oF 1921. 
- Avgust 23, 1922. 
. Present :—Sif Tallubhai Shah, ET., 
: Boone Chief Justice, end Mr. Justice 
Crump. 
` BHAU. DAJI KHADE— PLAINTIFF 
—APPELLANT 
versus 
PATLU MALU SABLE AND OTHERS— - 
- DEFENDANTS-—RESPONDENTS. g 
Civil Procedure Code (Act V of 1908), O. IZ, 
y. 2——Morigage of three plots of land—Suit to redeem 
- two plots—Consent decree—Subsequent suit to 
redeem third. plot, whether’ maintainable. ` 
P. mortgaged three plots of land to D. He 


brought a suit to redeem two of the plots only 
and this resulted in a consent decree giving him. 


ossession on payment of a certain sum. He then 
kk 'a suit to recover possession of the third 


plot: : 
Held, that under O, IX, r. 2, of the Code 


of Civil Procedure, the suit was not maintainable 
. as by. omitting to sue in respect of the third plot 
jn the first suit the plaintiff must be deemed to 
have relinquished his claim to it. [p. 863, col. 1.) 

Second appeal from the decision of the 
Assistant Judge, Satara, in Appeal No. 184 
of 1922; confirming a decree passed by the 
Second Class Subordinate Judge at Dahi- 
wadi,in Civil Suit No. 146 of 1919. 

Mr. P. B. Shingne, for the Appellant. 

Mr. T. N. Walavalkar, for the Respon- 
dents. 

JUDGMENT,—In this case the plaintiff 
Sues to’ recover possession of oue Survey 
Number which, along with two other Survey 
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Numbers, was mortgezed in 1869 to the de- 
fendants’ ancestor. In 1911 the present 
plaintiff, as purchaser of the equity of re- 
demption, sued to redeem the mortgage of 
1869. He mentioned only two Survey Num- 
bers in that suit omitting the Survey Num- 
ber nowin suit. In that suit a compromise 
decree was passed as a result o: which, on 
payment of a sum of Rs. 75, he was to re- 
cover possession of the two Survey Num- 
hers mentioned in that suit. He recovered 
possession of these two lands after paying 
the amount. 

He has now filed the present suit on July 
IO, 191g, to recover possession of the re- 
maining land alleging that the defendants 
were in wrongful possession of that Survey 
Number. Several issues were raised in 
the Trial Court, but on the facts as stated 
whove the Trial Court dismissed the suit 
holding that the land in suit had not been 
redeemed, and that tbe defendant's pos- 
session, therefore, was not wrongful. 

-The learned Assistant Judge in apyeal 


. confirmed the decree of the Trial Court 


on the ground that tbe land now in suit 
not having been included in the previous 
suit the plaintiffs claim could not be 
allowed. 

In the appeal before us, it is urged bi 
Mr. Shingne that after the mortgage-amount 
fixed under the consent decree was paid 
by his client, the possession of this property 
by the defendants became wrongful, as the 
mortgage was satisfied. He is, therefore, 
entitled, he contends, to recover possession 
of the property. It seems to us that tke 
contention is unsound, In the first place, 
it is difficult to say that when tle sum 
fixed under the decree was paid, the whole 
mortgage was satisfied. Itis quite possible 
that the parties might have fixed the amount 
at a lower figute in view of the fact that the 
plaintiff had omitted to sue in respect of 
theiand.nowinsuit. Itis difficult to hold 
that the possession of this Survey which was 
tightful under the mortgage became wrong- 
ful when the decretal amount was paid. 

Apart from that, however, it seems to 
us that it was incumbent upon the plaintiff 
to sue in respect of all the lands. comprised 
in the mortgage, if he wanted to recover 
possession of allthelands. His omission to 
include the landin suitin the redemption 
suit seems to be fatal to his present claim 
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for the possession of that land. In view 
ofthe provisions of O. II, r. 2, he can- 
not be allowed to sue to recover possession 


be déemed to have relinquished his claim 
by omitting to sue in respect of it. It is 
not suggested before us that the plaintiff 
‘was not aware of this land forming part 
of the mortgaged lands, noris it suggested 
that the omission was due to any inadver- 
tance ot mistake on his part. He may 
have a reinedy by applying to the Court 
which passed that decree to include that 
Survey Number in the decree. Whether 
that remedy is open to him, under the cir- 
cumstances of this case or not, is a matter 
‘upon which we express no opinion. Jt 


is clear that his present claim for possession . 


cannot be allowed according to law. 
We, therefore, dismiss the appeal with 
cost*, ; j 


Wg 5, Appeai dismissed. 


MADRAS HIGH COURT. 
CIVIL APPEALS NOS. 314 or 1918 AND 60 
OF 191g. 

August 15, 1922. i 
Present:—Mr. Justice Spencer and Mr, 
Justice Devadoss. 

. In Appear, NO. 314 oF 1018, 
S. PARAMASIVAM PILLAI—. 
DEFENDANT No. 1—APPELLAN?T 
: versus - 
MINAKSHISUNDARAM PILLAI pXAp 
AND OTHERS-—PLAINTIFF AND REMAINING | 
DEFENDANTS-—RESPONBEN'TS. 

Minor, transaction. with—Fairness of transac- 
Hon—Partilion— Adult co-owner, position of— 
Partial partition. : UE a 

It is thé duty of an adult person dealing with 
a minor through his guardian to show that the 
transaction is a fait one and the minor is not pre- 
judiced in any way by any actor omission on his 
part, [pe 868, colla  - -o 


^4 


Yeechurl Ramamurihy v. Yeechuri Ramamma, 33 
Ind. Cas, 961; 30 M. L. J. 308; 3 L. W. 322, 


; TER meet hs Palammah, 2 M. H. C. R. 182, 
` A ‘reli s A 
of the land, in respect of which he must ' erT sê Dadan 


A: Hindu .co-parcener seeking to set aside apar- 
tition effected during his minority must allege 
and prove that the partition is unfair or prejudi- 
cial to his interests. An alienee from the quardian 
of a minor has to prove nécessity or benefit to sus- 
tain the alienation. But the case of a co-owner 
who wishes to sustain a partition between him- 
self and a minor occupies a position midway be- 
tween the above two cases. [p. 868, cols. x & 2.] . 

Where in a partition between one co-owner and 
another minor co-owner represented by his mother, 
it appeared that the land allotted to the adult was 
twenty times the size of that allotted to the minor 
and was situated in a locality of growing commer- 
cialimportance and the mother had not independ- 
ent ‘advice ahd important facts were suppressed 
from -her knowledge: 

Held, that the onus of proving that the trans- 
action was fair or beneficial to the minor was on 
the co-owner and the transaction on the above 
facts was'an unconscionable one and must be set 
aside. (p. 870, col. 2.] 

In a partition between co-ownersit is proper that 
each co-sharer should ordinarily be given his share 
in every item of property belonging to the co- 
owners unless the items cannot be divided either 
conveniently or without prejudice or without 
affecting their utility or commercial value, 
[p. 869, col. xr] 


Mahomed Ibrahim v. Haji Mahomed Ibrahim, 7 
Boni. L, R. 482 at p. 4855 13 C.L.J. 322; 15 C.W.N. 
552, Ashanullah v. Kah Kinkur Kur, 10 C, 6753 
g Ind, Dec, (N, S.) 453, relied on. ; 


Appeals against the decrees 0f the Court 
of the ‘Temporary Subordinate Judge, 
Ramnad, at Madura, in Original Suit No. 
82 of 1916 (Original Suit No. 2 of 1915 on 
the ‘file of the Court of the Subordinate 
Judge, Ramnad.) 


Mr. T. R. Ramachandra’ Iyar (with him 
Messrs. K. Bhashyam Iyangar,and K. S. 
Ramachandra Iyar), for the Appellant.— 
This is a suit by the plaintiff to set aside 
a partition entered into with the defendant 
co-owner by plaintiff's mother as guardian 
during his minority. "The Sub-Judge has 
given plaintiff a decree. . 


The onus is on plaintiff to show fraud 
or undue influence or that the par- 
tition was. grossly unfair or  prejudi- 
cial to his interests, Parties were 
only co-sharers and .not members of 
a joint family. Mere inequality is not 
enough to vitiate the partition. Gross. in- 
equality and clear pre-judice must be shown 
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by plaintiff [Nallappa Reddi v. Balammal 
(ri) and Yeechuri Raimamutthy v. Y eechuri 
‘Ramamma (2).] ' 
"s Further, inequality notwithstending, if 
the guardian acted. fairly bona -fide end 
honestly". with a due consideration of the 
minor's interests, thé transaction. must. be 
upheld, Balkishen Das.v. Ram Nàrain Sahu 
(3); Mayne's Hindu Law, page 662. 
Here though the extent of land ‘allotted 
to defendant was 11,000 külis as against 512 
to plaintiff, the value.of each share is stated 
tobe Rs. 500. The recital has not been prov- 
ed to be false.. 
- Partitionisnotaü alienationand principles 
as to burden of proof-applicable to cases 
ofalienation'do not apply. Again, there is 
_ ho "fidüciary' relationship. Eétween co-owner 
‘and the minor son of a deceased co- 
owner... [Siddick. Hajee Sumar Sait v. 
M ahomed Hussain Sait (4)] (anelogous 
‘case of pattrers), There is ‘no duty 
cast on the, defendant to look to plaintiff's 
interests provided there is no over-reachi: ng, 
Cóncealment or fraud: Every co-owner is 
"entitled to: deniand partition. and is not 
bound to wait till the maj ority of exiother, 
Right to pertition is ‘an ordinary incident 
of co-ownership. e 
“Mr.T. Rängachariar (with him Moses: N. 


Srinivasa Charya and VN. Venkatavará-. 


. dachari), for the . Respondents--Unlike 
Hindu Law, 
to his. definite specific... share 
item. of joint property. . 

It-is. impossible to. predicate i in a Mitak- 


in 


in. -every 


share joint Hindu family what share each. 


member has; butin a Dayabhaga family or 
amongst co-heirs, every co-owner is en- 
titled to his share in every item. 

Itis on this principle that it has been held 
: that whereas an aliencee from a Mitakshara 

.co-parcener of an undivided share has only 
an inchoate right to work out his equity 
in a partition suit, en. elienee from a co- 
heir of an undivided share is entitled to his 
share in the property claimed, 


Ast cass f 
(a) 33 Ind. Cas. 961 f 30 M. L. n 398, 3 1. W. 


376) 30 C, 738 atp. 2521 7 C. W. N. 578; 5 Bom, 
I, R. 46118 Sar. P. C J. 489; 30 I. À 139 (P. C). 
(4) 37 Ind, Cas. “ri 4 L NW. 521i (1916) 2 M, 
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every co-owner is entitled: 


See section 44, "Transfer of Property Act; 
Ashanullah v. Kali Kinkur Kur (5), 
Mahomed Ibrahim v. Haji Mahomed Ibrahim 
(6), Debendra Nath Dhatênga angas v..Hari 
Das Bhattacharjee (7). 

Thus, it is also 2 partial pa iition by a 
co-owner is not bad. Moideensa Rowthen 
v.Mahammad Kasim Rowthen (8). 

This being the tight of a co-owner, 4 
partition amongst co-owners is really - 
the alienation or transfer by one co-owner 
to the other of his interest in one item in 
lieu to the other co-owner surrendering his 
tight in some other property. 

A partition between one co-owner and an- 
otheris thus in effect an alienation. Here, 
we have an alienation by a guardian in 
favour of the defendant end the principles 
as to alienation apply to the-present case. 

‘Farther, I come within the exception re- 
cognised inY eechuri Ramamurthy v. Y eechuri 
Ramamma (2). Thatcaseis a joint Hindu 
family case and the actual decision can 
thus have no bearing on the point here. 
But every person who deals with è guardian 
has to prove fairness of the trensaction ke- 
fore it can be sustained against a minor. See 
also Keramutulla Miah v. Keramutulla 
Meah (9). 

Assuming the oasis on plaintiff, it has 
been shifted to the defendant when itis 
apparent, on theface of the treusaction, that 
11,000 kulis were allotted to.defendant and 
only 512 to plaintiff. The inequality in 
extent and presumably of value is so gross 
and patent that the defendant is bound 
to explain and cannot rely merely.on some 
onus of proof. Yeechuri Ramamurihy v. 
Yeechuri. Ramamma (2) and Balkishen Das 

- v. Ram Narain Sahu (3). 

The evidence in the case also shows 
that the lands allotted to defend- 
ant were in a- commercial locality 
of growing. importance and rising value. 
The defendant suppressed real facts 
from guardian who relied on him and had 
no independent advice. The defendant’s 
conduct has been nee ent and the minor 


dà) to C. 675; 5 Ind. Dec (N. 9.) 453. 
(6) 7 Bom. In R. 482 at p. 485. 
(7) 77, Cas, 844; 156. L. i; 322; 15 6. W. N, 


ut (5 28 Ind; Cas. 895 
9) 49 Ind, Cas, Be; 23 e W, NE S ati P. 123 
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is not bound by an obviously unjust and pre- 


. judicial transaction. ] 

ADM . JUDGMENT. 

-Devadoss, J.—The first. defendant is. the 
appellant in. Appeal No. 314 of 1918. The 
suit is by. one Meenakshi. Sundaram Pillai 
for a division of the plaint property which 
belonged . to. him. and to the first 
defendant or for the value of his share, 
should the Court. consider that it . was 
inequitable. that he should get possession 
ofa moiety, of the plaint land. The 
main allegations in the plaint are, that 
plaintiff's. father Chellaperumal Pillai was a 
First Grade Pleader at Sattur; that he pur- 
chased'the plaint land in .r9oo.along with the 
first defendant under Exhibit.D; that his 
fatherdiedin 1902; that in 1904 when the 

' plaintiff was a minor, the 1st defendant enter- 
ed.into an arrangement with his mother as 
evidenced by Exhibit A, whereby the plaint 
plot was allotted to thefirst defendant and 
another plot which. belonged.in common to 
his father and the first defendant was allot- 
ted- to him for his share; that he attained 


' | majority on 3rd January 1914 and that 


the- plaint plot was worth much more than 
Rs, 500 the value given in Exhibit A; that 
he was entitled. to be given a moiety of the 
plaint site as' there was no necessity 
for the execution of Exhibit. A by his 
guardian, and thatit was not binding on. 
him. The first defendant pleaded among 
other things thatthe arrangement evidenced 
by: Exhibit A'was a bona fide arrange- 
ment-, that the plaint plot was not worth 
more than five hundred rupees in 1904; 
that the “plot allotted to the’ plaintiff was 
the more valuable of-the two as it was situ- 
ated- opposite to- the District Munsif’s 
Court-house ‘and other public build- 
ings; that he did not act in any 


way . unfairly! to the plaintiff, and that ` 


the plaintiff's guardian had “the very 
competent, independent and absolutely 
disinterested advice -of the plaintiff’s 


father’s best and. trustedfriend;” that the. 


arràngeinent was beneficial to the. plaintiff 
andthat-he was notentitledtocla m a moiety 
of-the plaint land, and that the. suit was: 
barred bylim-tation. The other defendants 
ate alienees from the first defendant who- 
have built-housés on the plaint land. They 
adopted the defenée ofthe first defendant 


and added thatit any event the plaintiff 


53 


was not. entitled to possession of the plaint 
land; that they had invested large sums of 
money in erecting houses, and that the 
plaintiff was not.entitled to ask that they 
should be pulled dowh and removed. 
The Temporary, Subordinate Judge, Ram- 
nad, held that the plaintifi’s suit was not 
barred: by limitation; that the arrangement 
evidenced by Exhibit A was without any 
necessity; that the first defendant did not 
act bona fide and that the other defendants 
were not bona fide purchasers. for - 
value, and gave a decree to the plaintiff 
for a sum of Rs, 16,500 being the value of 
a half share of the plaint property. Against 
this decree the first defendant has preferred ^ 
Appeal No: 314 of 1918. The other defend- 
ants have preferred. Appeal No. 60 of 1919. 
It is unnecessary to consider Appeal 

No. 60 of 1919 as the appellants did not bring 
thelegalrepresentatives of the first respond- 
ent on record within the time allowed by 
law. The plaintiff wno was first respondent 
died in April x921 and the application of 
the Vakil at the time of the hearing 
of the appeal to be: allowed to bring on re- 
cord the-legal representatives of tie plaint- 
iff-respondent cannot be entertaiaed. after 
the lapse of one year and three. months. 
The decree of the. Subordinate Judge will 
stand so far as the appellants in Appeal 
No. 60- of 1919 are concerned. Appeal 
No. 60- is dismissed.. < l 

. Appeal No. 3x4 of 1918. was argued 


“at great length aud the. main contention 


for the appellant was that Exhibit A, being: 
an ordiuary partition arrangement uniess 
the plaintiff could snow that it was brought 
about by fraud, or any improper act on. 
the part of tne first defendant, it could not 
be set aside, and that.the Subordinate 


' Judge had wrongly thrown the onus of 


proving the necessity for the -transaction 
oa the first defendant and that the finding 
of the Subordinate Judge was vitiated 
by his wrong view of the law as regards 
the onus of proof. It is necessary to see 
what the facts are before applying tue 
law to the facts of the case. ‘The admitted: 
facts are that-the plaintiff's father Chella- 
pertinal Pillai was. a well-known First Grade 
Pleader in Sattur and acquired consider- 
able property, He purchased the -plaint 
property in goo: under Exuibit D' ior 
Rs. 500 in his nawe as well asin that of 


H 


. 866. 


the first defendant. He died.in 1502 leaving 
the plaintiff and another son aged about 


3 and his wife áged about 23 or 24 years. | 


His wife was his own sister’s daughter 
and after his death his affairs were managed 
“by his widow and sister. In his Will he 
appointed four persons to assist thé widow 
. in the management of his estate one of 
whom is defendauts'.witness No. x. An- 
other piece of land cousisting of'4 plots 
situated opposite to the present District 
Munsif’s Court-house was purchased for 
Rs. 500 in thejoint names of first defendant 
and Chellaperumal Pillai. Thongh the docu- 
ment evidencing the purchase of the latter 
four plots has not been exhibited, yet it 
can.be fairly held to have been proved 
that it was purchased in 1897 for Rs. 500. 
Itis also well-known that Sattur is a place 
of commercial. importance. There are 
several Cotton Mills and a number of Fac- 
tories. The plaint siteis near the road leading 
to.the Railway Station, one of the principal 
thoroughfares of tne town. The extent 
of the plaint- land is 11,009 kults. The 
"extent.of the other plot opposite to the 
District Munsif’s Court-house is 532 kulis. 
"The plaintiff was a minor of about seven 
-yeats of age and his mother a young Hindu 
widow at the time of Exhibit A. "There 
is no evidence that there was any need 
for partition in 1904. "The plaintiit’s father 
had acquired before 1902 two plots of land 
called Marakadai or Timber depot lard 
adjoining the road to the Railway Station 
"which could connect the plaint land with 
. the road. -There was mo access from the 
plaint land to any of the public roads in, 
.1904 and, subsequent to the date of Ex- 
hibit A, the first defendaut bought the 
plots to the south and north of the plaint 
land in order to get access to the road 
on either sides by Exhibits III and H. 
Thereis also evidence to show that from 
1897 people began to build near and about 
the plaint land. There is no evidence, 
that the plaintiff's mother consulted. any 
independent person with regard to the 
division of the plaint land excepting de- 
fendants' witness No. r about whose cvi- 
deace I shall have to say something later 
on. D S ; 
. ; ‘On these facts the question is, whethe: 
the onus which was primarily on the plaint- 
if to show, that the transaction was not 
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one for his benefit has really shifted to the 
first defendant, The plaintiff has, no doubt, 
to make out a case before he could ask 
for a decree in his favour. When it is 
admitted that the plaintiff was a minor 
and that his mother was a young widow 
and there were no near male relations, 
who could give independent advice to he1; 
when it is remembered that the first defend- 
ant knew all about this property from the 
very beginning, and when it is also re- 
membered that defendants’ witness No. x 
who was supposed to give disinterested 
advice acted, to say the least, most care- 
lessly, for he says in his evidence, “I did 
not look into the extent as to how many 
kulis it was. I did not then question 
any of them for waat sum the land opposite 
to the Court-house has been bought and 
how much had been spent on it," ond 
when we find a great disparity in extent 
betweea, the extent of the plaint land, 
and that of the land opposite to the Court- 
house and when there is no ostensible 
reason for the division except the wisn 
of -the first defendant, the onus shifts and 
it is for the defendant to make out that 
the transaction was a fair one and not an 
tnconscionable one. The plaintifi's father 
had acquired, as I said above; the timber 
depot land adjoining the road, and that 
would have given access to the plaint 
land from the toad. When he acquired 
such a large plot as the'plaint one measuring 
over two acres and when it is proved that 
houses were beginning to spring up from . 
1897 in or ebout the locality, one cannot 
but come to the conclusion that tbe ploint- 
iff’s father knew -that the land would 
become valuable asa house-siteinthe course 
of a few years, that it would appreciate 
very much in value and that considerable 
profit would accrue by parcelling it out 
and selling the parcels to different people. 
That such an.idea was also in the mind 
of the first defendant could be inferred 
from the fact that, soon after the purchase 
under Exhibit D, he began to purchase 
land adjoining the plaint land, vide Exhibits 
I and II. When the circumstances were 
stich that the fitst defendant must have 
known thet in the course of a few years’ 
the land would become very valuable as 
house-sites, it was most unfair on his part 
to take the whole of the plaint land for his 
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share and give the plaintiff a small plot which was likely to become valuable. 


which, according to him, was worth Rs. 500. 

Mr. T. R. Ramachandra Iyer very strenu- 
ously contended, that all we have to look 
to, isthe value of the two plots on the date 
of Exhibit A in order to decide whether 


the transaction was a fair one or an unfair. 


one, If the two plots were in the same 
locality and the environments were the 
same, his argument might be considered 
tenable. But whem it is shown that one 
plot was more than 20 times the size of 
the other, and when it is remembered, 
that in a growing town of commercial 
importance open land inside the town 
may sooner oi later become valuable 


as house-sites, it is impossible to resist 


the conclusion that the first defendant 
induced the plaintiff's mother and her 
advisers to take the small plot near the 
public buildings and got for himself `a 
large plot likely to rise in value in a short 
time. In this connection, we have to see 
whether the ‘plaintiff's mothér had not 
only really disinterested, but sound advice. 
The defendants’ rst witness Mr. Viswasa 
Nadarisarespectable Second Grade Pleader, 
who is also the Government Pleader .of 
Sattur. But a reading of his evidence 
shows that either he was careless of the 
interests ,of his fiiend’s son or paid 
no attention to the contents of the docu- 
. ment to ‘which he put his signature as 
attesting witness, “He does not seem to 
háve made any enquiry as regards the 
extent of the plaint land or its value on 
thedateof Exhibit A.. He madeno enquiiies 
as to the value of the plot opposite 
the Court-house or the superstructure 
thereon, and his statement that some 
pariahs offered Rs. 3 to 5 per kult for a 
portion of the plot for a pathway without 
taking the trouble to find out how much 
he could realise by such sale is not of much 
value. As a Pleader he ought to have 
known that a minor’s property could not 
be parted with unless some advantage 
was likely to accrue to him by such transac- 
tion; and his utter indifference as to what. 
really happened to the minor’s property 
shows that, however honest his intention 
might have been, his conduct was wholly. 
against the interests of the minor. He, 
asa Vakil, ought to have advised the mother 


not to part with an extensive property” 


He, as a local resident, must have known 
the state of things not far from his own 
house, ‘That houses were beginning to 
spring up from 1897 about the plaint land, 
he must have been aware of, as it ley near 
the road going to’ the Railway: Station, 
Thet the plaint site was attracting the 
attention of would-be buyers must have 
been known to him, and his not advising 
the plaintiff's mother not to part with the 
whole of the plaint site, Ican only attribute 
it to sheer indifference and carelessness, 
He could very well have advised the 
mother to take a half share of the plaint 
property as well as a, half share of the 
property opposite. to the , Court-house. 
Defendants’ 2nd witness is an old retired 
First Grade Pleader of Sattw. ‘His evi- 
dence that Chellaperumal Pillai was anxious 
to build an office or bungalow opposite 
to the District Munsif’s Court-house cannot 
have any influence in deciding whether the 
transaction evidenced by Exhibit | A was 
beneficial to the minor or not, because 
that wish hed ceased with his death and 
no body in his senses could have imagined 
that the plaintiff, a young boy of seven 
years of oge, was going to become a Vakil 
and was going to build an office opposite 
the Court-house: ; There is some incon- 
sistency in the evidence of defendants' 
witness No. x when hesaysthat the District 


Judge of  Tinnevelly| Mr. Phillips, 
inspected the site for a Court-house . 
in 1897. It is well-known that Mr. 
Philips, now Phillips J., was District 


Judge of Tinnevelly from 1903 to 1906 
and from the records called for from. the 
office, it is found that the Government 
placed funds at the disposal of the D, P. 

W. for building a Court-house only in 1902. 
So it cannot be said to have been satis- 
factorily made. out that Chellaperumal 
Pillai expected in rgoo that a Court-house . 
was going to be built about 1905-1906 and 


“he had an intention of building an office 


in front of the Court-house which. did 
'not exist before 1905. .It may be that 
Chellaperumal Pillai had an idea of build 
ing an office on that road. But that is 
no ground for depriving the plaintiff of a 
very valuable house-site of considerable 


extent. . dae 6s : à 
Mr, Ramachandra Iyer's main conten- 


863, 


tion is that Exhibit A was a partition ar- 
rangement and that a partition arrange- 
ment, unless it was brought about by 
fraud, or undue influence, ought to be up- 
held and he relies on Balkishen Das v. Ram 
Narain Sahu (3). No.doubt, in a joint 
Hindu fhünüly partition ` at some time or 
other is likely to-take place and the mere 
existence of minors cannot prevent a par- 


tition taking place. Butit is always open’ 


to a minor-member:to show that- the parti- 
tion was not fair. Lord Davey deliver- 
- ing the -judgment of their Lordships of 
the. Privy: Council observes at page 752 : 
“There is no doubt that a valid agreement 
for partition may be made during the 
minority of one or-more of the co-parceners. 
That seems to follow from the admitted 
tight of one co-parcener to claim a parti- 
tion; and (as has been said) if an agree- 
- ment for partition could not-be made bind- 
ing on minors, a partition could hardly 
ever take place. No doubt, if the parti- 
_tion was unfair or prejudicial to- the 
. minor's.interests, he might, on attaining 
his: majority, by. proper proceedings, set 
it aside so. far as regards himself," ‘his 
is the’ principle which governs partitions 
iu. Hindu joint familiés—it is open to a 
minor member to show’ that a. partition 


was unfair or prejudicial. to the minor’s - 


interests, The case of à-co:owner claim- 
ing a division with a minor stands on a 
slightly different footing... Ina joint H ndu 
. family there.may be a number of members 
‘and:it may not be in-the-interests of the 
family to keep.them joint, But in the case 
of a co-owner who is only-.interested along 
with a minor in oneor more items of prop- 
erty, when division is effected, such divi- 
sion must be.a fair one and not prejudicial 
to.the interests of the minor. The case 
of. an alienation by a minor's guardian 
stands on a different footing. In order 


to justify the alienation’ of -a minor's 
property the tests- laid down in 
Hunoomanpersaud Panday vw. Babooee 
Muwiraj xKoómweree (10). should be- 


satisfied—the actual 
the danger to be avérted or the benetit 
to be conferfed. But the’ case of a kas 
owner asking for a division: of property 
(16M. L A. 395 18 W.R, 
2531,,2-Suth; P: C, J; 29) 

BR WA 5 ., 


BIN; Sevestre: 
1 Sari P, C. J, 55?;. 19 
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belonging to himself and a minor occupies 
a position midway between that of paiti- 
tion in a joint family and that of alienation 
by the guardian of a minor. Whenever 
an adult person deals with a minor through 
the minor’s guardian, it is his duty to see 
that the transaction is a fair one and that 
the minor is not prejudiced in any way by 
any act or omission on his part. Reliance 

' was also placed by the appellant on Yee- 

“churi Ramamurthy v. Y eechuri Ramamma 
(2), as supporting the contention of the 
appellant, Srinivasa Ayyangar, J., in 
delivering the judgment of the Court ob- 

served at page 311* “Partition amongst 

‘the members of-the family is a family 
atrangement and is generally resorted 
to im order to keep peace in the family 

‘or preserve the family properties; and the 


principles applicable `` to family 
settlements are applicable to  parti- 
tions among the’ members of a 


family. There must, of course, be equal 
‘knowledge on the part of the members 
and there must not be any overreaching 
‘orfraud,......... In some cases the very 
nature of the transaction- or the method 
of division may show that it was unfair 
or prejudicial to theinterests of the minor, 
“and in such'cases the burden which was 
on the plaintif än. the fiist instance may 
be shifted at once, The burden may also 
. be shifted in cases where the facts are speci- 
ally in the knowledge ofa particular party 
(Seesection 106 of the Evidence Act)." This 
case instead ‘of supporting the appellant's 
contentionisagainstit, Theritling in Nallap- 
-pa Reddi v. Balammal (x) was strongly 
“pressed upon our attention by the appel- ` 
lant; there a. minor on attdining ‘majority 
sought to set aside a partition in- which he 
wes represented by his mother as guard- 
ian. The learned Judges say: “In this 
case the plaintiff and his brothers appear 
to have, been represented'in good faith 
by their mother and matural guardian, 
and there is nothing to indicate freud; or 
that any undüe advantage was taken 
of the. plaintiff's: minority, or of the sex 
‘of ther mother.” It appeais that the 
plaintiff's branch in thet case obtaiced 
only one muttah as its shave while four 
miutiahs were allotted to the other branch, 
‘and it ‘was contended that the division 
Page of go M. I. ].—[5d.] MOS 
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was unequal on the face of .it. Dealing 
‘with this contention the d Judges 
observe, “there is no evidence ofthe Te- 
lative value of these five mullahs" and in 
the concluding portion of the judgthent 
says that “ no'such grossinequality has been 
shown, as would justify usin setting aside 
the: division of 1837 on this ground,” 

It was urged by Mr. T. ‘Rangachariar 
for the first respondent's legal representa- 
tive that a tenant-in-common or à Co- 
owner was entitled to be given his share 
in every item of the property belonging 
to himself and other co-owners and he re- 
lied upon Debendra Nath Bhaitacharjee’ v. 


Hari Das Bhattacharjee (7); Ashasiullah 
v. Kali. Kinkur Kur (5) Mahomed 
Ibrahim v. Haji Mahomed — Ibrahim 


(6) and Moideensa Rowthen `v. Mhaam- 
mad Kasim Rowthen (8). 
proper that, wherever practicable, co- 
owners .should te ‘given a share in 
eachitem of property but this doctrine 
‘should not ‘be ‘too strictly applied by 
‘Courts, Where , property cannot be 
divided conveniently or where divi- 
sion into small portions would affect the 
value of the property prejudicially it is 
inequitable that Courts should grant to 
the various members, property which ac- 
cording to his estimate would be equal 
in value, but where property could be 
divided without in any way affecting its 
-utility or its commercial value into anum- 
ber of plots, itis proper that each co-sharer 
should have a slice of it according to his 
Share. ,In India the feeling against part- 
ing with immoveable property is strong 
and Courts should give due regard to it 
in effecting division of family-or ancestral 
property. The principles governing cases 
of a partition.in joint Hindu families can- 
“not apply to cases of co-owners as is seen 
from Moideensa Rowihen v. Mahammad 
Kasim Rowthen (8), where Ayling and 
Tyabjee, JJ., observed at page 896: ‘It 
is, therefore, futile to describe a suit in 


which one heir claims to receive his share, 


of the property of the deceased from an- 
other heir as a suit for partial partition 
and to say that, therefore, the suit is not 
maintainable, Both the.terminology, and 
the principles of the Hindu, Lew  are' in 
such.a case inapplicable, 
be kept distinct from the questions that 


It is no doubt, 


This point -must `- 


M 
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may arise when an heir claims his share 
of the property of the deceased, and when 
hein reality ought to institute a suit for 
administration he asks for what is styled 
‘partial partition! In such a case it 
would be a question for the Cotfrt whether 
in order to avoid multiplicity of suits the 
plea of any defendants ought not to be given 
effect to in order that the whole estate of 
the deceased should be administered and 
in due administration should be partitioned 
for once. But the question cannot per- 
mit of a hard and fast rule to govern all 
circumstances.” 

It is clear, therefore, that a co-owner 
can bring a suit for division of a perticular 
item of ` property and .any subsequent 
suit for division of other.items would not 
ordinarily be barred. It'is unnecessary to 
consider the contention of-the respondent 
that a person effecting a division of property 
with a minor is an alienee-of the property 
and, therefore, the necessity for it and the 
advantage to be gained by it should in all 
cases be proved by the party dealing with 
.the minor. Each case must depend upon its 
„circumstances. ‘The learned Subordinate 
Judge, no doubt, considered .that.it was 
the duty of the first defendant to prove 
the necessity for the division in 1904 and 
the advantage to be gained by the plaint- 
iff. thereby. That is not 9 correct view 
of the law. All that he had to show. was 
-that.it was a fair transaction and the 
guardian acting on behalf of the plaintiff 
-had all the information which he hincclf 
could have hed if he had taken the trouble 
to get it. 

The decision reported in  Keramwitlla 
Miah v. Keramutulla Meah (9) may seem to 
support the respoudent's contention hut a 
careful reading of it would show that it 
cannot support such a-wide proposition. 

Justice Newbould in delivering the 
judgment of the Court ‘observed at 
page r23*: “There is ‘nothing in the 
doctrine of family arrangements opposed 
to the. general pr tinciple, that,. when 
it is sought to bind a minor by an agiec- 
ment entered into on his behalf, it must he 
shown that the agreement was for the berc- 
fit of the minor. lfimproper advantage bes 
beer taken. of the.minor's position , a fanily 
artangeiuent can Le set aide on the £iCttd 

x Page 23 CW, Nea) ^ ^^ —— 7 
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of undue influence or inequality of position 


. or one of the other grounds which would 


t 


“the minor. 
‘1905, throws considerable light on the state 


"14,000 kulis are valued at Rs. 500. 


| the house to be built for a road way. 


‘yitiate such an arrangement in the case 
~ ‘of adults. 


But where thereisno defect of 
this nature tlie settlement of a doubtiu! 
claim is of as much advaitage to a minor 
as to an Adult and where a genuine dispute 


. has ‘been ‘fairly settled, we hold that the 


disptite ‘cannot bé re-otened, solely on the 
ground that one of the parties to the family 
arrangement was2 minor." It is quite clear, 
therefore, that when an arrangement is not 
fair, it cannot be for the henefit of the minor. 
Now let us see from the evidence on record 
whether the arrangement under Exhibit 
A could have been for the benefit of 
Exhibit, F dated 8th October 


ofthingsinrgos. Exhibit A wasdated 15th 
July 1904. According to that document 
In Ex- 
hibit F which was executed about 5 months 


"alter Exhibit A we find that two hundred 


kulis were valued at Rs. ro^ and tlie vendee 
was asked to leave 2 yards of space along 
So it 
may be fairly taken that a kult atihattime 
in a plotof land which had no access to the 
public road was wotth at least annas 


eignt. So in.1995, 156000 kilis must have 


bees worth -at least Rs. 5,500. Could it 
be said that the value of the land which was 
only Rs. goo in .july :9o4 sudderly 
jumped: up to Rs. 5,000 ur.. Rs. 6,000, in 


-October 1905 à Exbibit P clearlv shows 


that people were. beginning to consider that 


the rlaint land e»uld he utilised for house- 


sites. On the date of Exhibit T the fitst. 


“defendant was not in a position to give his 


' vendees access to public roads, but he was. 


hoping to buy land to the south and north 


_of plaint land in order to lay out roads 
. to connect it with public roads. 


there is specific evidence that on the 
date of Exhibit A the price of plaint 


.Jand was only Rs. 500 aud had not risen 
` even by a few. rupees: above the price 


paid for it in 1900 it would be impossible 
to hold that the price remained stationary; 
considerable lightis thrown by the number 


.of purchases of small plots of the plaint land 


by. different persons in roco. There were 
no less than 20 sales by the first defendant, 
vide documents Exhibits KIX, XX, XXIV, 


XXV, XXVI, XXVII XXX to XXXVI 


n 
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and houses began to be built soon after 
andthe evidence is that more than Ro 
houses, some of them worth from Rs. 2,000 
to Rs. 3,000, had been built on the plaint 
land prior to the date of suit. In. these 
circumstances, it can be safely : assumed 
that the plaiutland was worth much more 
than Rs. 500 thé nominal value put upon 
it in Exhibit A. There is, however, one 
important fact—its potential value; the 
plaintiff's father bad bought the . timler 
depot land in order to give access to 
the road. ` If the first defendant had only 
dealt fairly with the plaintiff, he would 
have told the plaintiff's’ mother that 
there was the Marakadi land belonging 
to her husband which could be made use 
of for the purpose of making a road-way 
to the plaint site. His suppression of 


‘that knowledge from the plointifi's mother, 


I consider, is sufficient to vitiate the whole 
transaction. He has not gone into the 
witness-box to tell the Court why he de- 
manded a division in 1904 and under what 
circumstances Exhibit A came to be 
executed and that he ‘acted bona fide 


‘with due regard to the interests of the 


minor. I, therefore, hold that the transaction 
evidenced by Exhibit A was not afair one. 
but an uncouscionable one brought about 
by the suppression of facts which should 
have been brought to the notice of the 
plaintiff’s guardian. It is unnecessary to 
notice in detail the other cases quoted 
by, the appellant as those cases turned 
upon the facts proved. Iu  Natesa Iyer. 
v. Rama Iyer (i1), which was a second 


‘appeal, there was a finding of- fact and 


the learned Judges observed that strong ^ 
reason forstipporting thearrangement under 
discussion beneficial to the plaintiff was 
available and that the settlement was fair 
and prudent. In Siddick Hajee Su- 
mar Sait v. Mahomed Hussain Sait (4) 
Officiating Chief Justice, 
observed at page525* ''as there is really 
no allegation that the settlement was not 
bona fide, or that the account so settled is 
because of any substantial 
errors I sce no reason why the settlement 
should not be held binding” and Seshagiri’ 
Aiyar, J., observed at page 527* that “inas- 

(11) ro Ind, Cas, 22r : $ M. L. T. 498 ; (1911) 
2 M. W, N. 145. 


Te Pages of 4 L. W.—[Ed.] 
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much as there is no allegation that this:set- 
tlement was not come to after careful 
Scrutiny of the accounts, thereis no reason 


to doubt that this sum did not represent the : 


actual amount . due to. the minor on the 

- date of the settlement.” : 
: The-next contention urged by Mr. Rama- 
chandra Ayyar-was that no preliminary 
decree was passed. . This can be no objec- 
tion to the decree as it stands, asitgives the 
plaintiftonly the value ofhisshotre. There 
is no direction to divide the plaint propeity 


by metes and bounds. The plaintiff very’ 


rightly gave up his claim to a moiety of the 
plaint, property and was content to receive 
its market-value, inasmuch as a number of 
people, about Bo, had built houses on the 
plaint land. Mr. Ramchandra Aiyar tur- 
ther contended that the plot opposite tlie 
District Munsif’s Court-house was not 
brought into the hotchpot. The learned 
Subordinate Judge directed that the plaint, 
should be amended by including 


was not included. The plaintiff's legal 
representative does not object to the 
first defendant getting his share of it, ln 
respect of that there will be a preliminary 
decree for division by metes and bounds. 
Mr. Ramachandra Aiyar further objected 
to nis client being made responsible for 
the whole of the decree amount as, he had 
realised by sale of the plaint property a’ 
much smaller amount: I think there is 
some force in this contention. The plaint- 
iff. could have insisted upon his getting 
possession of the plaint property and could 
also ‘have insisted upon defendants other 


^. than tbe first defendant removing their 


superstructures because, the ^ transaction 


_under Exbibit A was wholly void sò far as . 


he was concerned. But the plaintiff.was 
welliadvised in not asking that theland 
should be vacated by the defendants and it 
is in theinterests of the defendants. that 
` a money-decree was passed in favour of the 
. plaintiff. The -land has considerably 


risen in value since the purchase by ~ 
, the: 


various defendants on account 
of their having, built houses on the 
plots purchased by thém. 
dinate Judge has found that the-alienees 


from ist defendant were not bone fide pur- i 
I think the Court couls ' 


chasers- for value. G 
very well exercise its discretion in the cit 


~ 1 - 
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iti. 
Evidently, owing to some oversight, it. 


The Suboi- - 


cumstances by directing. the defendants 
cther than the xst defendant to. bear a^ 
Pfoportiouate share of the valüe of the _ 
property after deductiug the actual amount 
paid by.tnem, In other words, the sst de- 
fendant is liable us bete een himseif aud the - 
other defendaats oniy tu the «xtfnt of the ^ 
amounts received hy him as the price of ^ 
plots .sold to them. The plaintiff could 
execute his decree against the rst .defend-. 
ant and other defendants for the whole 
amount. But the other defendants could 
claim ' as cofitribution from the first- 
defendant ‘amounts not exceeding the 
-amounts actually paid by them for buying 
the property. A note shonld ‘he mace 
in the decree to this effect. The question 
of limitation was not ptessed’ by Mr. 
Ramachandra Aiyar. He did not challenge 
the finding of the lower Court on the 
point. ii 20 EA 
Subject tothe modification as regards 
the other plot, the appeal is dismissed with 
costs of the first respondent's legal repte- 
sentative, ] ; 
Mr. Rangachari pressed his Memorandum 
of Objections and claimed a higher. amount 
than that allowed by the Subordinate Judge. 
There is no clear evidence that the value 
of the plaint land was anything more than 
that estimated by.the Subordinate Judge. 
The evidence of defendants’ witness No. 4 
‘isnot at all satisfactory; and the few docu- 
ments, such as Exhibits XIV (a) and XXIX, 
do not throw any light on the actuel value - 
of the plaint land on the date of tbe plaint. 
I see no reason to disturb the finding of 
the learned Subordinate Judge as regards 
valuation. Intheresult, the Mex orandum 
of Objections is dismissed with costs, 
Spencer, J.—T agree. 
V. N. V. j Appeals dismissed. 
N.H. E i ; 


`- -LAHORE HIGH COURT. 
-SECOND CIVIL APPEAL No. 1665 OF 1919. 
5 julv 21, 1922. m 
Present;—Mx' Justice Broadway and 
^ ., Mr. Justice Brasher. - 
. MOHAMMAD USMAN KHAN— 

- DEFENDANT—APPELLANT 

o0. DSUS so 
MOHY-UD-DIN AND OTHERS— 
PLAINTIFFS—RESFONDEXTS. 


^ 


. ATA 


. Custom— Alienation— Necessity —Money borrowed . © 


í 


à 


$a 


Jor tvade— Antecedent debt —Movrigage, prior. 

. Money ‘borrowed ‘for the purposes of trade is 
not takenifor necessity. An alienation, therefore, 
by an agriculturist of ancestral land for such pur- 
poses would not-be justified. 

"Where two mortgages, executed within a few 
days of each otherin favour ofthe same mortgagee, 
form practically one transaction, the mortgage 
poris date tannot be considered as an antecedent 

e t. g " = 9 tl i 


Second appeal from a decree of the 
District Judge, Jullundur; dated the 21st 


July r9x9, reversing that «f the Sub- 


Judge, Jullundur, dated the roth, June 

I915. > NE P et 
Mr. Hargopal, for the Appellant. 
Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—The plaintiffs sue to re- 
cover. possession of.certain land which had 
been mortgaged by their deceased father, 
onthe ground that the mortgages were 
without consideration and -necessity: The 
defendants pleaded, inter alia, that the 
plaintihs, who’ are Maliks of Jullundur, 


were governed by Muhammadan Law.and' 


not by the ordinary agricultural 
custom. The. first Comt held that the 
plaintiffs were -governed by custom, and 
‘upheld the mortgage in part. Both parties 
appealed, and-the District Judge, while 
agreeiny with the first Court that the plaint- 
ifs were governed by-custom, held that 
“they were, debarred from suing by reason 
of the delay in’filing the suit. The plaint- 
ihs ‘then’ appealed to this Court with the 


‘result, that the order of the District Judge 


"was set aside, and the case was remanded 
under: O; XLI, r. 23, Civil Procedure 
‘Code, for a fresh decision. 
Judge who then heard the appeal, con- 
sidered that the only point which remained 
for decision -was to which extent considera- 
tion ‘and necessity for the mortgages had 
, been. proved. He modified the ‘original 
decree so as to render the plaintiffs liable 
for the payment of Rs. 1,154 instead of 
"Rs. 1,046-8-o. ` The defendant has again ap- 
pealed to this Court, and his Counsel urges 


_ that after the order of iemand was passed, the 


whole case had to be decided again by the 
lower Appellate Court, and that the District 
Judge was in erior in not giving any decision 
asto whether the plaintiffs were governed 
by custom or Muhammadan Law. ‘This 


contention appears-to us to be correct but, 
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"The District ` 


T1923. 


at the same time, the admission contained. 
inthegrounds.of appealrender azemand un-. 
necessary. The second and third grounds 
clearly mean that though Maliks are in 
general governed -by the ordinary -agricul- 
tural custom, they as dewellers in towns - 
have a tight to alienate ancestral property 
for purposes which would not ‘constitute 


' legal-necessity.in the case -of an ordinay 


agiiculturist living in a village. The 
appeal really relates to an item of R. 265 out 
-of the consideration for the first mortgage, 
and the whole of the considertion 
(Rs. 1,300) for the third mortgage, which the 
District Judge has held not to be binding 
“on, the plaintiffs because the money was 
taken for the purpose of trade. 
- Having tegerd to the grounds of appeal, 
-it is clear thet the appellant cannot now 
maintain that the plaintifts are governed 
by Muhammadan Law, and that the only 
ground ‘on which he can be heard is whe- 
„ther the items referred to above were taken 
for necessity. 

The consideration (Rs. 1,300) for the 
third moitgage was taken by the mortgagor 
for trading purposes, and it has been held 
in Santa Singh v. Waryam. Singh (x) that 
this would not justify an- alienation .of 
an ancestral land by an agriculturist. 

Out of the money which formed the con- 
sideretion for the first mortgage, Rs. 265 
were taken to pay .off'a previous mortgage, 

.the money due on which hedalso been bor- 
rowed foi the purpose of trade. The previous 
. mortgage cannot’ be considered as an 
antecedent debt because it wes in favour 
of the same mortgagee and was.effected 
only a few days before the mortgage in . 
dispute. The two moitgages formed prac- 
tically one transaction and we do ‘not icon- 
sider that the learned Distiict Judge has 
erred in placing this item of Rs. 265 on the 
same footing ‘as the money taken for the 
later mortgage. . M 

‘Lhe contention «f thé tppellant is that 
while, in accordance with Santa Singh v. 
Waryam Singh (1), an alienation of ancestral 
land (by. an ordinary agricultutist for 
the purpose of tiade is not justified, such 
an alicnation might be sanctioned by custom 
when made by a resident of a town whose 


(1) 24 Ind. Cas. 361; 19 P,R. r915; 207 P. Ia 
R, 19241147 P. W. R. 1914. ‘ 4 
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principal oecupation is büsiness. This con- the 11th of June 1922, reversing an 


tention may. be perfectly cornect, but 
we feel that. we are precluded fiom 
making any investigation into the matter. 


What the appellant-wishes to show is that 


a special custom at variance with the o1- 
dinary agricultural custom is fdllowed by 
the community to which the plaintifs 
belong. No such.contention.was raised in 
the Courts below and in the absence cf a 
-certificate a second appzal on ahis ground 
-cannet ba: entertained - 

We accordingly dismiss the apes with 
‘costs. The ‘ctcss-objectitns filed by the 
respondents have not been pressed and ‘they 
are also dismisscd. 


We C.A. Appeal dismissed. 


order of the ‘Munsif, First Class, Dera Is- 

mail Khan, dated the 15th March 1922. 
Mr. Jai Deva, for the Petitioner. 
Lala Mathra Das, for the Respondents.. 


JUDGMENT. — Tiere is Guy one epoint 
upon which the revision could be possibly | 
‘entertained by this Court, and thut is 
upou the finding of the Divisional Tudge 
that the- agreement of August 1917 
(the recorded date was the 10th of Bhadon 
1974), was,’ ‘though unregistered, atmis- 
sible in evidence. Now» even assumit g 
that I disagreed with the finding ‘of the 


„learned Divisional Judge on this point 


that fact could not constitute a valid ground 
for revision. I should follow the ruling of 


. this Court published as Judicial Record 


PESHAWAR JUDICIAL COMMS. 
‘SIONER’S COURT. 
Civi, REVISION PETITION No. 213 or 1.922. 
; April 27, 1923. 
Present -—Mr. Pipon, J. C. 
RAM DAS-—PLAINTIFF—PETITIONER 
Versus 
RAM LAL, AND OTHERS—DEFENDANTS 
-+- RESPONDENTS. 
Civil Procedure Code. (Act V of 1908), s. 1315— 
Revision— Interference, when justified. 

A petitioner who invokes the ;evisicnal rower 
of a High Court must come into Court with clean 
hands and must show that he has been unjustly 
treated. [p.-874, col. 1.] 


A High Court will not exercise ‘its revisional 


jurisdiction when the finding of the Court below: 


has resulted in substantial justice, even where 
that finding has proceeded upon a wrong deter- 
mination of a question of law. [p..873, col. 2} 
p. 874, col. x.] : 
: Ghasita v. Sultan, 11 Ind. Cas. 445 -93 P.R, 
1911; 151 P. W.B. 1911; 228 P. In R. 1911, 're- 
‘lied on. 

The Judicial Commissioner will not in the exer- 
«cise of his -revisional jurisdiction interfere with 
even a wrong decision come to by an Appellate 
Court so long as the latter ‘had jurisdiction. to 


determine the question and actually did deter- , 


mine it, except where the wrong decision is of a 
vitally important description ard where it cannot 
possibly, in the interests of justice, be allowed 
‘to stand. [p. 873, col. 2.] 

. Petition for revision of an order 
-of the Divisional ` Judg ge, ; Derajat, dated , 


. No. 15, whichis to the effect that the Judicial 


Commissioner will not interfere with even 
a wrong decision come to by an Appellate 
Court so long as the latter had jurisdiction 
to determine the question actually did de- 
‘termine it, It may be admitted that cer- 
tain cases in which a wrong decision of law 
was inyolved, might be taken up on the re- 
visional side when the wrong decision 
-in question was of a vitally important des- 
cription and where it could not possikly, in 
theinterests of justice, be allowed to stand. 
"The present case presents no feature of 
this nature. It may -be admitted that the 
liability of the document in question to 
registration is, to a certain extent, a con- 
tentious .one- and that there are argu- 
ments of some force for considering it so 
liable. On the other hand, the docu- 
ment itself created no lease, the position 
of lessor and lessee being already 
established by a previous instrument, : 
and there is a great deal to ‘be -said 
for the view ` adopted by the 
learned Divisional Judge. I can see, 
‘therefore, nct the slightest reason why . 
I should take up this «ucstion at oll 
upon the revdisional side. Thereis a furtner 
reason in the present case which should make 
me slow to interfere on revision. Ghasita 
. Sultan (1) is a good authority for the 
proposition that a High Court will not 
exercise its revisional jurisdiction when 


(x) 42 Ind, Cas. 445; 


gL P, R. 1911; BI P. 
W. Re 1010 228 P. L, R . 
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the finding of the Court below has resulted 
in substantial justice, even where that 


. finding has proceeded upon a wrong deter- 
' mination of a question of law. In the 


INDIAN 


case referred to the learned Judges of’ 


the Punjab Chief Court went so far 
as tô admit that the finding of the Court 
below that the suit was.within time was 
wrong and that it should have been held 
time-barred. They, nevertheless, following 
the above priaciple, declined to interfere. 
It is indeed a cardinal principle that a 
petitioner who invokes the revisonal 
power of a High Court, must come 
into Court with clean hands and must 
show that he has been unjustly treated. 


These conditions appear to me singularly - 


absent in the present case. Itis perfectly 
- obvious, as realized by the Divisional Judge, 
that the sole reason which induced the plaint- 
iff to repudiate hisown agreement was that 
the value of tne seraí had become abnormally 
enhanced and that he would, therefore, lose 
money over the transaction. He never- 
theless allowed Pokhar Das to pay on his 
behalf the decretal amount which formed 
. the basis of that agreement. He comes 
into Court to repudiate his own agreement 
upon the purely technical point of registia- 
tiou. He cannot, therefore, be regarded 
in any way as a person entitled to invoke 
` revisonal and purely discrelional powers 
in hisinterest. There are no other grounus 
in the present case on which I could even 
.onsider the question of interference, 
~ although certain grounds connected with 
the question of interest have been argued 
. before me; 


.. For the above reasons, I must decline to, 


interfere and I dismiss this application 
with costs, : 
Z K. | Application dismissed. 


i 
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LAHORE HIGH COURT. i 
SECOND CIVIL APPEAL No. 1456 Ok IgIy. 
i June 14, 1922. 
Present ;—Mr. Justice Broadway and Mr; 
Justice Abdul Qadir. 
MAYA, DAS anp OTHERS— 
DEFENDANTS—APPELLANTS 
: ' Versus g 
- JINDA RAM—PLAINTIFF 
—RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11— 
Res judicata— Jurisdiction, absence of, in previous 
case, 

Where a Court has no jurisidiction in law to 
try a case, its decision therein does not operate 
as a bar to a consideration in a subsequent suit, 
of the questions involved in the suit. [p. 875, col. 2.] 

The fact that at the time of the decision of the 
former suit, the case-law was in favour of the 
Court having jurisdiction, does not make any 


. difference. 


Lilabati Misrain v. Bishun Chobey, 6 C. T. J. 
621, followed. 

Panchu Mandal v. Chandra Kanta Saha, 12 
Ind. Cas. 9; 14 C. L. J.220, Langat Singh v. Radha 
Kishen, 7 Ind. Cas. 781 and Dyal Singh v. Ram 
Rakha, 14 Ind. Cas. 78; 54 P. R. 1912; 122 
W. R. 1912, distinguished. 


Appeal from a decree of the District 


Judge, Jhang at Sargodha, dated the roth - - 


May 1919. 

Lala Ram Chand Manchanda, for the 
Appellants. 

Lala Mehr Chand Mahajan, for the 
Respondents. 


JUDGMENT.—On the rz2th November 
1619, one Jinde Ram instituted a suit 
claiming to redeem a house, which was held 
in mortgage by Maya Das-Gulab Singh 


. on payment of Rs. 275. ‘The plaintiff alleg- 


ed that he had purchased the said Fouse 
subject to that mortgage from the original 
mortgagors. The defendants pleaded, inter 
alia, thatthe house could not be redeemed 


"except on payment of a total of Rs. 1,381. 


The original mortgagors had sued the 


- original mortgagees for redemption in 1896. 


^L hat case had been tried by a Munsif Second 


` Class, who, holding that the interest was 
'achargeon the property, decreed redemption 


on payment of Rs, 873. This. decree bad 
been varied on appeal by the DivisionalCourt, 
but the Trial Court's decree. was restored 
by the Chief Court in its order dated 18th 
January 1900. This decree was, however, 
never executed and in the resent case, 
the defendants urged that the decision in 
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the former case acted as ves judicata and 
that, therfore, redemption could only take 
place on payment of the amount then arrived 
at, i. e., Rs. 873, subsequent interest and 
further costs of repairs or atotal of 
Rs, 1,381. The Trial Court held that as the 
final decision in the former suit was that 
of the Cheif Court, the parties were bound 
by it and decreed the plaintiff's suit for 


‘redemption on payment of Rs. 1,381 and 


subsequent interest at the rete entered in 
the mortgege-deed. "The plaintiff appealed 
to the learned District Judge against 
this decision, contending that the 
decision of the former suit could not 


act as res judicata or estop him from — 
"urging that, according to the terms of the 


mortgage-deed itself, the interest was 
not a charge on the property. The learned 
District Judge agreed with this contention 


-and held that the former suit did not pre- 


` payment of 


went the plaintiff from raising this ques- 


tion again endfurther, that having regard 
to the phraseology of the mortgage-deed, 
interest was not a cherge on the 
property. He, therefore, modified the 
decree of the ‘Trial Court and granted 
the plaintiff a decree for redemption on 
Rs. 358. Against this decision 
Maya Das 


through Mr. Ram Chend .Manchanda. . 

Mr. Ram Chand Manchanda stated that 
he did not urge that the doctrine of res 
judicata applied but thatthe parties were 
estopped by the judgment of the Chief 
Court in, the former case. The present 
suit was tried and triable by a Subordinate 
Judge. The former suit wes tried by a 
Munsif of the Second Class with powers 
upto Rs. 500. That Munsif, therefore, 
had no jurisdiction to pass the decree 
he did. The learned Vakil for the 
appellant cited ^ Lilabati Misrain v, 
-Bishun Chobey (x), Panchu Mandal v. 
Chandra Kanta Saha (2) and Langat Singh 
v. Radha Kishen (3) and contended that 
both the parties were estopped from agi- 
tating any point which had been decided 
in the former suit. While we have no 
quarrel with the authorities cited we are’ 

(i) 6C. L. J. 621. 


(2) 121nd.Cas.9; 14 C. L. J. 220. 
(3) 7 Ind. Cas. 781. 


and others, defendants, have , 
come up to this Court in second appéal . 
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unable to see that they have any bearing 
onthe point before us. Itis perfectly clear 
that the Munsif Second Class who tried 
the former suit had no jurisdiction and 
his findings, therefore, cannot be regarded 
as binding onthe parties. Mr. Ram Chand 
contended that the authorities at the time 
when the former suit was decided were 
in favour of the Munsif having had juris- 
diction. That mey ke so, but as laid down 
in Dyal Singh v. Ram Rakha (4) and other 
authorities, the Munsif, Second Cless, had 
no jurisdictionin law totry the case. We, 
therefore, hold that the former suit does 
not operate as a bar to the consideration 
of the question relating to interest. 

Again, after reading carefully the mort- 
gage-deed itself we are unable to see that 
it has been in any way misintrepreted 
or misconstrued by tke learned District 
Judge. We, therefore, dismiss this apreal 
with costs. 

W. C. A, & N.H. Appeal dismissed. 


(4) 14 Ind, Cas. 78; 54 P. R. 1912; 122 P. W. 
R. 1912. . 


PESHAWAR JUDICIAL COMMISSIONER'S 
COURT. 


FIRST Órviz APPEAL No. 147-26 OF 1921. - 
May 4, 1923. 

Preseni;—Mzr. Pipon, J. C. 
Musammat MUKANDI ,BAI—DEFENDANT 
—APPELLANT 

versus . 
Musammat JAMNI BAI—PIAINTIFE— , 
. RESPONDENT. 

Hindu Law—Successton—Widow, disqualtfica- 
Hon of— Unchastity— Hostility. 

Under the Hindu Law unchastity disqualifies 
a widow from succeeding to her husband’s estate 
but it must be physical unchastity which occurred 
during the lifetime of the husband. [p. 878, col. 2.] 

In the absence of unchastity, awidow will be ex- 
cluded from succeeding to her husband - only on 
proof. of malignant or unjustified hostility 
towards her husband for which she is alone, or. at 
least partly, responsible. [p.-879, cols. 1 & 2.] 

Khetiermont Dassi v. Kadambini Dassi, 17 Iud. 
Cas. 83; 16 C. W, N. 964, relied on. 

Kery Kolitany v. Moneeram : Kolita, 13 B. L. R. 

1 (FV B; xo W. R. 367, referred to. i 


^ 


. against that .. ‘portion of 
-Swhich has 
(0 vof- the 
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. MUKANDI BAI V. JAMNI BAI. 
A First. appeal from an order of the District 
Judge, Bannu, dated the gth November 


-I921.. - 5 
7 "Mr. Saaduddin Khan; K.S., for the Appel- 


‘lant. : 
Mr. Chinian Lal, R.S., forthe Respondent, 


^". JUDGMENT. The parties to this 


are the two co-widows of Har- 
.bhajrei, ^ deceased. The defendant, 
Musammat Mukandi- Bai, has taken 
‘entire possession of the property left by 
‘the deceased, and the plaintiff, Musammat 
‘Tamni Bai,sues for possession by partition 
“of à half share in the whole estate to which 
she claims to succeed as à co-widow. The 
"date of the marriage of Musammat Jamni 
‘Bai, the plaintiff, to-Harbhejrai cannot be 
“exactly ascertained but it ‘was certainly 
-prior to rgor.. The date of Harbhajrai’s 
second marriage to Musammat Mukandi Bai 
must apparently be placed about 1910. 
It has been shown that the plaintiff bore 
‘one daughter and two sons tothe deceased. 


case 


* Both her sons, however, died. Hersürviving 


child, thedaughter MusammatBharawan Bai 

. is now about 20 years old. M wsammat Mu- 
. kandi Bai, the defendant, bore three daugh- 
-ters to Harbhajrai, two of whom survive. 
Harbhajrai died in Apriligzo. Itiscommon 

' ground that since at least the year 1907. 
there had been an estrangement between 

` “the deceased and the plaintiff; The suit is 
resisted on the ground that the plaintiff 
vis disqualified irom.succeeding to her hus- 
band's estate by reason of (x) her urchastity, 


. . and (2) her openhostility toher husband. 


“The plaintiff has obtained a decree in the 
“rial Court for possession of half tbeim- 
moveable property left by the deceased. 
The suit-also included a claim to certain 


alleged cash property, but this cleim has been - 


-- disallowed and no-appeal-has , peus lodged 
fi 

‘been " rejected. "The decree 

‘tiel Court. omits to státe 

“hak the decree for possession is one 

~ py partition, butithisappearsto bepurely a 

"clerical error which can he corrected, if 


'.qgecessary, on’ the. present appeal. The 


.appealis a first eppeal.and is lodged by tke 
defendant Musammat Mukendi Bei ageiuct 
-the dectee granted tó fhe plaintiff: g 
' Before dealing withthe. points, for de- 
term nation on this’ appeal, it will Ee as 
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suit. 
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well to state clearly all the facts which 
heve “been ascertained regarding the re- 
lations "between the plaintiff and her hus- 
band. The first document on the record 
is a post-card dated the rst December 1901 
written by Harbhajrai to the. plaintiff's 
‘father Rup Chand. Itis a curiously worded 
document which shows that at the time tke 
plaintiff had alteady left her husband and 
returned to her parents. Inthis post- 
card Harbhajrai remarks that he has heard 
that, Rup Chand intends to send back Mus- 
ammat Jamni Bai to him, and threatens 
that if he does so, Harbhajrai will set his 
dogs upon her. -This gives some indication 
of theterms om which husband and wife 
were living in 1901. Itis, however, toler- 
ably clear that at a later date the plaintiff 
returned to her husband dnd that they lived 
together, at any rate for some period, as 
husband and wife. In fact, in an application 
made by Harbhajrai on a guardianship 
proceeding on the 16th of May 1917 he 
refers to this post-card and says that 
Musammat Jamni Bai hes since been living 
with him, that she has since borre him three 


children, -and that the post-card was writ-- 


ten under provocation given by his father- 


‘in-law, Rup Chand, and that it is not: 


‘wortby of serious consideration Ly-a Court. 
It may be assumed, therefore,.hat for some 
period after Igor tke plaintiff srd Harttaj- 
aai lived together on fairly good teims 
and that the bore bim three children the 
parentage of which he has never’ denied. 
However this may ‘te, in 1907 tke 
parties ' were. again «stranged. The plaint- 
iff put .in an application under 
section 488, Criminal Procedure Code, 


against her husband claiming maintenance’ 


on the ground that he. ed turned 
her out of his house. The parties, Lowever, 
arrived at an agreement on tke 21st of July 
1907 which is recorded on the file of that 
case, Under this agreement HarbLajrai 
undertook to keep his wife and, inorcer to 
avoid quarrels with his mother, thet they 
should ieside in separate houses. He 
promised to give her jewelry and to treat 
her in an honourable manner, and bound 
himself, in the event of his acting contrary 
to the agreement, to pey her Rs. 15 per 
mensem as maintenance from the.date of his 
breach of the agreement, The estiéngement, 
however, evidently continued, On the 
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roth of January -1908 - Harbhajrai lodged - 


a suit for restitution ‘of conjugal rights, 
which was decided by the District Judge 
on the 4th of Fébruary 1908. M usammat 
- Jamni Bai pleaded that she had all ‘along 
been perfectly willing to reside with the 
plaintiff. Harbhajraiobtaisded his decree, 
but it was found' by the District Judge 
that Musammat Jamni Bai 
been ready to live with him and in 
consequence he allowed the husband no 
costs inthe suit. Harbhajrai applied foi 
execution and the parties left the Court 
together. In 1909 the plaintiff sued for three 
months’ arrears of maintenance at Rs. 15 
per mensum and Harbhajrai endeavoured in 
his pleas to repudiate the agreement of the 
21st of July 1907 by alleging that it 
was extracted from him by fraud and 
undue influence, and that it contained 
penal clauses. In the Appellate Court (on 
the 22nd of March 1910) the plaintiff 
obtained a decree in full for the amount 
claimed andit was held that Harbhajrai 
had broken his agreement, had turned the 
plaintiff out, had re-married and had refused 
to take her to his home. Another suit was 
lodged by the plaintiff for Rs. 165 arrears 
of maintenance, and this wks finally decided 
by the. D visional Judge’s appellate order 
ofthe r8th of November 1910. It was held 
in that suit that no question of Musajumat 


Jamni Bais misconduct Hed ever been. 
raised and that hèr claim to, maintenance 


could not.be validly resisted. From that 
time up to 1917 nolitigation appears to 
have taken place between the ‘parties. On 
"the 2nd of May 1917 Harbhajrai lodged an 
application for the guardianship of Musam- 
mat Bharawan Bai, the daughter of himself 
and Musanimat Jamni Bai. Healleged that 
thegirl was now old enough to be betrothed 
and that he was entitled to her custody. 

The application was rejected on the ground 
that the gi1l was quite old enough to know 
her own mind. It was clear that the dis- 
pute between tlie parties was one’ re- 
garding .the betrothal of Musammat Bhara- 
wan Dai. On the 22nd of May 1917 Harbhaj- 
rai lodged a civil suit against M usammad 


Jamni Bai, Musammat Bharawan Bai, Rup ` 


Chand and the man to whom Musammat 


Bharawan Bai had been betrothed praying ` 


for a declaration that he alone was autho- 


riged to effect. , the; girl's, betrothal. ; ; His 
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suit was Gin on thé aud of Judy 1g, 

it being held that the fault lay with Har- ` 
bhajrai hmiself, that he had consented to the 
betrothal but had later repudiated it te- . 
cause he demanded that the maintenance 
which he paid to the mother should te 
reduced to Rs. 10 in view of the fact that 
Musgnimat Bharawan Bai was about to 
marry a rich mah. There was no further 
litigation up to the death of Harbhajrzi- 
in 1920. The above practically exhausts 
all the documentary evidence which we 
have upon the record as to the relations ' 
between the plaintiff and her husband, 

In the Trial Court the suit was resisted, 
infer alia, on the ground thet the respective 
daughters ` of the plaintiff ‘and the defend- 
ant were necessary parties to thesuit and 
should beimpleaded. This ground lias been 
dropped by the learned Counsel for the appel- 
lant who admits thet inthe presence of 
widows daughters heve no right .to the 
estate, 

Another ground argued on this appeal is 
that the Trial Court had improperly dis- 
allowed the production of certain witnestcs, 
who had been summoned by the appellant, 
Counsel points out that, after a large num- 
ber of adjournments, tke r4th of October 
1921 was fixed forthe hearing of evidence 
andthat onthe 6th of the same month 
the defendant had applied to suntmon six 
witnesses for that date. The record shows 
that on the r4th of October only two 
witnesses were heard on each side and a 
date was then given for the hearing of 
arguments. Now, I cannot accept the 
appellant's contention that the procedure 
of the Trial Court in this respect” was, 
in any way, defective, Leczure the record 
shows conclusively to my mind that the 
defendant entirely acquiesced in those 
proceedings. She was at the time re- 


` presented by able Counsel and the order 


of the Court dated the 14th of October 

1621 ‘shows that her Counsel never raised ` 
any sort of objection on the score thet ke 
had other evidence to produce, ' Eut that 
it was at the request of Counsel on both 

sides “that an adjournment was granted 
purely for the production of aiguments, 

It is perfectly obvious that the other wit- 
nesses had been abandoned by the defend- 
ant's Counsel and; as a matter of fact, it 
is difficult: to see. in guy case bow. the, 


^ justification for it: . Not 
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witnesses could have been material even 


if hehad not abandoned them. They were 
apparently summoned solely upon the ques- 
tion of the plaintiff's chastity. Now, tLe alle- 
gation ofthe plaintifi's unchestity, eltEovgh 
itis one of the grounds upon which tke 
presenfappeàl is based, was one which was 
never madein the pleadings. There is 


not the slightest indication on tbe record: 


that such an allegation was ever put ke- 
fore the Trial Court - prior to that date, 
or argued before it. Further, the proceedings 
which ‘I have detailed above, show one out- 
standing fact,and that is that, throughout 
the whole ofthe véry acrimonious litigation 
"between Harbhajrai and the plaintiff henever 
on any occasion alleged that the plaintiff 
had been unchaste. This is particularly 
remerkablein view ofthe fact that he seems 
to have taken every possible ground, ten- 
able anduntenable, for defeating his wife’s 
claim to maintenance. The plea of unchastity 
was one which must inevitably have been 
ra sed by him if there had been the slightest 
only this, but 
we have a judicial pronouncement by tlie 


. D visional Court in the order of the 18th 


of November.1910 to the effect that no ques- 


- tion of misconduct had ever been raised 


against Musammat Jamni Bai. The 
inherent weakness of the plea now put 


: forward is illustrated by the only evidence 


which I am shown by the learned Counsel 
for theappellant. Herefers me to the fact 
that Harbhajrai in his application for guard 
ianship of Musammat Bharawan Bai stated 
that “it was na maudun’”’ that she should 
remain with Her mother, He wishes 
me to infer that thisis an 
aga nst the unchastity of the girl’s mother, 
I əm unable, however, to concede this, as 


` itis perfectly clear that no such allegation 


was ever made. The second piece of evi- 
dence to which he refers me is the record 
of a murder case which took place after 
the death of Harbhajrai in which it was 
alleged that one of the motives for the mur- 
der had been a liaison between the‘murdered 
man andthe girl Musammat Bharawan Bai, 


I fail to seë, however, that this is in any ' 


way relevant to the present case. In tke 
first place, neither Musammat Bharawan Bai 
or her mother were parties to that case, or 
were ever examined as withesses, or ever 
had the least opportunity of rebutting the 
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insinuaton made. In the next  plece, 
itis not the moral conduct of Musagimat 
Bharawan Bai which we are considering, 
but that of her mother, the present plaint- 
iff. I ‘cannot seriousty listen to the argument 
that we are.entitledto draw the inference 
either thatMusammai Bharawan Bai was her- 


‘self a bad character, or that, even if she 


were, her mother’s misconduct is thereby 
proved, or even to be presumed, On the 
contrary, I have shown above that there 
is what amounts to overwhelming evidence 
toshowthat throughout the whole course 
of her long estrangement from her husband 
the plaintiff remained perfectly chaste, 

The trend of judicial authority is to the 
effect that under Hindu Law unchastity 
disqualifies a Hindu wife from succecding 
to her husband's estate, but that it must Le 
physical unchastity which occurred during 
the lifetime of the husband. For this progo- 
sition a Calcutta ruling, Khetternioni Dassi 
v. Kadambini Dasst(1), is autkerity. I need 
not discuss this question, further, as I hold 
itfully proved that during the lifetime of 
her husband Mussammat Jamni. Bai re- 
mained perfectly chaste and, indeed, there 
is not the slightest ground for-holding that 
she has been unchostesince his death, 

The only remaining ground on which she 
can be disqualified from inheritance is 
that she has been openly hostile to her 
husband, The learned Counsel for the 
appellant relies upón the: general prin- 
ciples and growth of Hindu Lawin support 
of his contention. He would argue 
that Hindu Law, at the outset, did not 
recognize tlie claim of a widow tó'succeed 
at all, and that her right of inkeritance 
depended upon the introduction of a legal 
fiction under which she was-tegarded as 
a single person corporate with her 
husband. Under this legal fiction it 
was recognized that on the -death 
of her husband the widowas a por- 
tion of his person, remained and there- 
fore, could not be ousted from his estate. 
He has referred me to the very lengthy 
judgment of a Full Bench of the Calcutta 
High Court published as Kery Kolitany 
v. Moweeram Kolita (2). That judgment 
alludes to the principle of Hindu Law thet 


(1) 17 Ind. Cas, 833 16 C. W. N. 964. 
(2) 13 B, In R, 1 (F, B.) 19 We R, 367. 
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‘absolute aud unqualified obedience i is exact- 
ed from a: wife. 
was to find that, in spite of the original 
principles of Hindu Law,a widow could not 
be deptived of her inheritance by rcason 
of unchastity which took place after tbe 
death of her husband. Tt recognized. the 
adaptation of the principles of strict Hindu 
Law to modern ideas of équity and modern 
social ‘organization. The ruling ` which I 
‘lave. quoted .ahove, Khellermon ni Dassi v. 
Kadambini -Dassi (1), shows, again, that, 
in the absence of unchastity, ‘there must be 
not only hostility on the part of a wife 
but whatis desciibed ‘as “maliguant hos- 
tility” if she is to te excluded. Now itis 
not difficult to apply these pinciples to the 
present case. J caunot agree with the con- 
tention that mere hostility between the par- 
tiesin itself will disqualify a widow. It is 
abundantly clear thatthere must be some- 
thing moze than hostility ou the part of the 
husband resultinginestrargement,and tbere 
must be mali gnant or unjustified hostility. 
on the part of the wife. 
hostility oh the-part of the husband wil- 
not be sufficient. It is undeniable in the 
present. case that the parties became es- 
tronged, and it may even be possible that 
Harbhajrai himself was nut,. in, the first 
instance, responsible for tliis unfortunate 
state of affairs. In fact the. agrectucnt 


ofthe :2rstof July 1907 gives a very clear - 


indication of how the trouble originally 
atose. 
that the disturbing element was R arbhaj- 
rais mother, It is not, however, necessary 
to speculate pon the origina! causes of the 
estrangement. .Itis sufficient to say that 
throughout the whole of the long litigation 
Harbhajrai consistently put himself in the 
wrong. He invariably failed: to establish 
his allegations, or to escape from his respon- 
sibility.tor maintaining his wife. Indeed, he 
even found it worth while seriously to im- 
pas sn his wife's personal character. As against 
this, the learned Counsel for the appellant 
would take his stand upou that absolute 


. dependence of wife upon husband which wes - Gi 
' under Hindu Law, from succeeding to her 


‘one of the; first principles of Hindu Law. 
-The argument woul seem toimply that the 
questiou as to whether the husband or-the 
` wife were responsible for the estrangement 
is immaterial, This view would seem to 
depend upoa that:somewhat difficult meta- 
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The result of the rüling. 


Certainly unilateral: 


7 It would seem frum that agreement ' 
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physical conception of the wife as part 
of the’ corporate person of' her husband. 
Now, it is impossible to hold that Courts 
will recognize this theory, when pushed to 
the extreme limit of implying that the 
woman. can have no personal light in the 
matter at all and that she is, in other wei ds, 
at the mercy of her husband in this respéct. 
Itis clear from the use of the word “maligriant 
intheruliug to whichI have referred above, 
that the open hostility which disqualifies 
a wife must be one [or which sheis alone, 

or at least partly, responsible. In the pre- 
seut case the facts are overwheliniegly 
clear. We have judicial pronouncements 
to the effect that the husband. alone was 
responsible ior the litigation which took 
place between the parties; The agreement 
for the payment oi maintenance was one 
Which was to.takeetfect only if Harbhajrai 
committed a breach of. his undertaking to 
treat his wife honourably aud to' permit 
het to live with-him. The fact that maia- - 
tenance was decreed against him and that ` 
he bas been obliged to continue the payment 

of the-allowance in itself: proved that Le 

himself broke the terms of the agreement, 

Even his suit for restitution of conjrgal 

tights ^ clearly showed that Musammat 

Jamni Bai was at that time, as before, ready ` 
tolive with him; and tlie result of the suit 
showed, that, im spite’ of the conduct of 
Harbhajrai: and the litigation, .she at once 
accompanied him to his home at the con- 
clusionof the suit. I have already mentioned 
thet the original causes of the estrangement 
must be a matter ‘of speculation only,: and 
there is réason to think that the mothers of 
the respective parties were at least partly 
responsible forit. No doubt, the estrange- ' 
ment arose not only from this cause, hut 
from a certain mutual incompatibility 
of ‘temperament “between the parties. But 
it is impossible to twist this or any proved- 
fact which has come to light into an attitude 
‘of malignant hostility on the part of Mu- 
sammat Jamni: Bai. I must, therefore, 
hold that no such hostility has been proved 
on her part which would disqualify her 


"husband's estate. It is not' denied that jif 
neither uachastity ‘or hostility is proved, - 


(the two co-widows must succeed- equally. 


I, therefore, agree’ throughout with. the 
coáclusion arrived at by the Trial Court, - 


E - cm 
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^ Present; —Sit Lallübhai Shah, KT., 
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'calerror and insert the words. 
‘tition.’ The appeal is dismissed with costs. 
; ' . incumbrances, 
_ charges created or existing in favour of. 
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I have already mentioned that there 


appears tobea purely clerical omission 
in the decree in thatitomits to state that. 


the decree for possession is one for possession” 


by partition. I herewith amend this cleri-: 


“TK. GN. mL. Ee dismissed. 


BOMBAY HIGH COURT. ~- 
SECOND CIVIL APPEAL NO. 745 OF 1921. 
August 30, 1022. 


Chief Justice, and Mr. Justice Crump. 
-VASU KRISHNA YEKAVDA~— 
DEFENDANT—APPRLLANT 
2 versus 
MADHAVRAO 
Ni EKAR-—PLAINTIFF— 
i RESPONDENT., 
Kol. Settlement: Act (I of 1880), 
fate of: Khotj- land, effect o —Khot; vig 


i sinipi mortgage.of Khoti laud by the occupant 
thereof, amounts to a transfer: of his interest 
in the land, within the meanitig of section ro of 
the Khoti Settlement Act, and entitles the Khot 
to claim the land; even though: the mortgage- was- 
paid off before:the: Khot.: advanced, his claim.. 


.S.10—Mort- 


- Second. appeal. irom ‘the decision of the 
District Judge, -Ratnagiti, ‘in’ Appeal No. 
215 of 1920,. confirming a decree passed, 
by the Second Class Subordinate’ Judge 
at Devgad, in Civil Suit. No. 161 of 1918. 

Mr. A. G, Desai, for the Appellant, 

"Mr. P. B. . Shinigne, for the Respondent, . 

JUDGMENT.-—The. point arising in this 
appeal is, very simple. ‘The facts are that 
the defendaut effected a simple mortgage 
of his one-third share in the.Khata, The 
mortgage.is said to have been paid off 
on Novermber 5 1917, i and the Khot filed 
the present suit in 1918, lo claim the right 


: which accrued to him under secti on ro cf the 
‘Khoti Settlement Act, as amended by the 
Acts of 1912 and 1913. In virtue of the | 


provisions of . section 9, as ‘amended, the 
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ht of, to claim 


. of. the section 
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that section does- not apply tothe facts. 
of the present case, and under, section IO 
"if the occupant does any act purporting 
totransier his land or any portion thereof 
or any interest therein without the consent 
of the Khot, his land shall be at the dis- 
posal of the Khot as Khotiland free of all 
other than the liens or 


Government.” That is the provision which 
the plaintiff seeks to euforce in his favour, 
and both the lower Courts have’ awatded. 4 
his claim, ‘ 
' In the present appeal before us by the 
oceupant, the original defendant No. 2, 
it hes been urged that-that simple mort- 
gageisnotzatransfer of the interest of the 
occupant in the land within , the mean: 
ing ofsection so. Butitis difficult to hold 
that asimple moitgage is not a transfer 
of the interest of the mortgagor within the 
meaning of that section, 'Thete is no 
decision on the point, and on the plain 
meauinp of the word 'transfer' it is difficult 


. to exclude such a transfer as we liave in 


the present case ftom the scope.of that 
section. 

. Itis also. urged that as the defendant No. 2 
paid off the moitgage before the suit was 
filed, it must betreated as not having heen 
iade at all and that at the date of the suit 
there was no cause of action. The words 
are clear that if the 


occupant does any .act purporting to 


. transfer any portion or any interest in-the, 


land without the consent of the KEot, his 
laud shall.be at the disposal. Khot. It 
is the defendant's act by way of effecting 
a simple, mortagage that gives the Khot 
a right which be. claims to enforce in the 


. present suit, and the satisfaction of the 


morigage before suit cannot afford any 
answei to the claim made by the plaintiff. 
Itis apparently a hard case; but we haye 


.to give effect. to the provisions of the 


sectio: 1 asenacted by the Legislature, and 


defendant No. 2 has not been able to show 
.that the preseut transferis outside the 


scope of the section." We, therefore, dismiss 


the appeal with costs. 
NW. C. A. ^ Appeal dismissed, 


interest of. the occupancy tenant is heritable , 


but not transferable without the consent of 
the . Khot, 


The exception leid-down, iu 
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MARYAM BIBI 0, GHULAM MAHOMED, 
- LAHORE HIGH COURT. 
First Civiu, APPEAL No. 762 OF 1919. 
: . January 3I, 1923. s < 

Present :—Sir Shadi Lal, Kr., Chief Justice, 

; -and Mi. Justice Fforde, — .. 
‘Musammat MARYAM BIBI—DEFEND- 
ANT— APPELLANT 
-~ "VEISUS g 
-GHULAM MAHOMED AND OTHERS— 
<” PLAINTIFFS— RESPONDENTS. 
Custom—Succession— Ancestral property— Equal 
holdings—— Common' ancestor expressly mentotned in 

pedigree table—Presumption. . y 
.. Where in a suit/felating to succession under 

the Customary Law- of the Punjab it was found 
“that the holdings of the plaintiffs, collaterals of 
:the deceased, were almost equal in area to those 
_of the deceased, some of the khatas being still joint, 

and that the common ancestor of the parties 
^was expressly mentioned in the pedigree tables 
. «prepared at the. different Settlements: 

. Held, that, in the absence of any indication 
that the property was self-acquired, the presump- 
“tion was that it was ancestral. 

. The-express mention of a common ancestor 
in .a pedigree table furnishes a presumptive 
. proof that the land originally belonged to him. 

Jiwan Singh v. Hav Kaur, 22 Ind, 
as. 415; 4I. P. R. 19145 5x P. L, R. 1914; 34 
“Pe W- Ri 1914,- followed. m 
First ¿ppcal from a-decree of the Serisr 
-Subordinate Judge, Stalkut, dated the 
-31st. March 1919. . : 
Messts.. Aziz Ahmad and Abdul Rashid, 
‘for. the Appellant.. ` TD 
Messrs. Zafar Ullah Khay and Din Dayal, 
for the Respondents. TEE 
JUDGMENT.—The.dispute in this. case 
telates.to the estate of ene Allah Dad, 
“a Chinna Jat, of the Daska Tahsil, in the 

Sialkot -District, whose relationship with 

the -confesting “parties is shown in the 

following pedigree table :— 





--SULTAN, 
$ Jawaya, Amir Bokhsh, 
“Maula Dad, Sazawar, - 
Hakam,. ‘Allah Dad=Musammas 
nr ia MR Gauhar Bibi, 
ee ee oe ‘Maiyam Bib, 


-defendant, 
Gidea Mahomed, Hated Mahomed, Allah latis, 
plaintif, — plaintiff, 
minor, plaintiff: 


56 
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- -The plaintiffs, who are the collaterals of 
-the deceased in the fourth degree, allege that 
-the property is ancestral, and that they are 
-entitled to inherit the estate in preference 
-to the deceased's daughter, Maryam Bibi. 
‘The Trial.Court has found in favour of the 
plaintiffs and decreed their claifn. i 

The defendant has preferred an -appeal 
to this Court, and the sole question argued 
before us is, that the plaintiffs have failed 
to establish that the land has descended 
from the common ancestor, The estete 
‘of the deceased consists of four plots of 
land, two situate in the village Manpur, 
and the remaining two in a neighbouring 
village celled Kothi Channu. Now, the 
Manpur estate comprises two percels,— 

(1) Two kanals 3 marlas out of -a small 
joint holding,. which mainly consists of 
two disused wells, of which Allah Dad and: 
the plaintiffs were joint owners. 

(2) A holding of 262 kanals which corres- 
ponds to.a holding of 259 -kanals owned 
by the. plaintiffs. in this village. - 
---Coming now to-the property in Kothi 
Channu, we find that Alleh Dad and the 
-plaintiffs were joint owners in a khata of 
.659 kanals 10 marlas to the. extent of $th 
"share each, and that each brauch of the 

"family has also a separate holding of 

nearly 85 kanals. © —. 
- ‘he learned Subordinate Judge-has, in 
_view of the fact that the holdings of the 
. parties are almost equal in each of the 
two villages, and-that two of the -Ahaías 
"ere èven now jointly owned, reached the 
conclusion that the whole of the property 
. descended from a.common ancestor. This 
“conclusion receives support from the fact 
“that the common ancestor, Sultan, is ex- 
.pressly mentioned in the pedigrée table, 
and it has been held by a. Division Bench 
in Jiwan Singh v. Har Kaur (x), 
“that the express mention of the common 
ancestor in the genealogical tree furnished 
„a, presumptive proof that the land originally 
belonged to him. 

The facts mentioned above do not entirely 
negative the theory that thetwo branches 
of the-family jointly acquired all the plots 
otherwisethan by succession frónr a-common 
ancestor, but there is not a scintilla of 


(1) 22 Ind, Cas. 415] 41 P. R. 1914, 51 P. In 
R, 10144 34 Pa We Re 0144 - . 
e N 
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evidence on the record in Support of such 
acquisition, At any rate, the Trial Judge 
has drawn from these facts the inference 
that the property in dispute is ancestral 
aud-we ate not prepared to hold that his 
conclusion’ is erroneous. We accordingly 
dismiss the appeal with costs. : 
ZK . Appeal dismissed; 


t 


^ PRIVY COUNCIL. 
APPEAL, FROM THE, PATNA HIGH COURT, 
Foo oa . April 27, 1922. 
Present:—Viscount Cave, Lord Shaw and 
' Sir John Edge. j 
“SARJU PRASAD MISSIR AND OTHERS— 
PLAINTIFFS — APPELLANTS 
A UVEFSMS - 
, MAKSUDHAN CHADHURY AND OTHERS 
Cs. LL DEFENDANTS—RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), O. X X I, 
Tr 58, 63— Property sold in execution of money-decree 
cm dttachment under morigage-decrcee— Objeciion by 
prior purchaser allowed—Sale under morigage- 
dee, effect of-—Order on objection, whether jamal. 
EE n property belonging to S ‘was mort- 
gaged to L. K sucd S to recover a certain sum of 
money and obtained an‘ order for attachment 
before judgment of the property. The suit wos 
subsequently decreed.’ L then obtained a decree 
on his mortgage and attached the mortgage prop- 
erty. brought the property to sale under his 
money-decree and purchased it himself. He then 
- filed an objection against the attachment and sale 
of the property in execution of L’s mortgage-decree, 
This objection was allowed and the property was 
exempted ‘from sale under L's decree, K then 
-obtained ‘possession of the property. Several 
yeats later, L’s representatives Lrought the prop- 
etsy to sale under L's mortgage-dectee and pur- 
chased it' ihemselves. Thereupon they biought 
is. P for possession and mesne prts a; ainst 

- Held, that the order on Ks objection having 

ecome final and binding on L and his represen 
tati.is, the sale of the propézty udar L's met ay e- 
rM veg ectiye as against K and he could 
. mo exefore, victed f 
"885, col, 2] e evicte pom the propeity. p. 
; -Privy Council Appeal from the judgment 
and decree of the Patna High Court, dated 
goth July 1917, Ieversing the judgment and 
decree of the District- J udge, Darbhanga, 
dated the 21st May 914. 

Messrs. DeGruyiher, K. C. and Dube, 
for the Appellants, : = > 2s 3 


Mr. J. M. Paribh; tor-thé-Respondents, : 


INDIAN CASES; 
SARJU PRASAD MISSIR UV, MAKSUDHAN CHADHURY. i i 


[i9ij 


JUDGMENT.—These are two consoli- 
dated appeals by the plaintiffs from two 
decrees, dated the goth July 1917, of the 
High Court at Patna, which reversed a 
decree, dated the 2ist May 1914, of the 
District Judge of Darbhanga and dismissed 
the suit of the plaintiffs, - 

The suit was brought by the paintiffs, 


` the appellants here, on the roth of January 


1912 in the Court of the Subordinate Judge 
of Darbhanga for certain declarations as 
‘to title and for a decree for possession of 
certain immoveable property and for 
mesne. profits, That immovéable ` prop- 
erty will.in this, judgment for tke sake 
of brevity be  ieferred. to . as the 
property in dispute. The propeity in 


"dispute was originally the property of one 


Sadik Ali Khan; the plaintiffs claim title 
‘through one Lalji Lal; the defendants claim 
title through one Kamal Narain Choudhury, 
The facts will later .be briefly stated, 
but their Lordships may here say that 
intheir opinion the fate of these consolicated 
appeals depends upon the effect of an order 
ot the 14th SeptemLer 1666 of the, Sub- 
ordinate Judge of Tirhoot, which was made 
in certain execution ‘proceedings to which 
Kamal Narain Chouahury as an objector 
to an application for the attachment of the 
property in dispute, and Lalji Lal, as appli- 
cant for the attachment, were with Sadak 
Ali Khan parties. ` 
Sadik Ah Khan on the r3th January 
1682 by deed mortgaged the propėrty 
-in dispute. and much other immove- 
-able propaty, with which „this swt 
is not concaned, to Lalji* Lal for 
Rs. 40,000 and interest which’ might 
become due thereon, On the 27th Sep- 
tember 1883 Kamal Narain Choudhury 
broughtiin the Court of the Subordinate 
Judge of Muzaffarpui a suit for money due 
to lum against Sadik Ali Khan, On the 
same day the suit was tiansferred to the 
Court: of the District Judge of: Darbhanga, 
Onthe-24th November 1683 Kamal Narain 
Choudhury obtained from the District Judge 
an order for the attachment before judgment 
of the property in dispute, and that prop- 
erty was attached. On theznd April 1854 
KamalNarain Choudhury obtained from the 
District Judge’ a decree against Sadik Ali 
Khan fot the money owing-to him, On the 
276h June 1884. Kamal, Narain Choudhur 


< 
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obtained from the Disrict Judge attach- 
ment of.the property in dispute. On the 21st 
March 1885 Sadik Ali Khan by deed further 
mortgaged to Lalji Lal for Rs. 90,000 
the propetty in dispttte, and much other 
property with which this suit is not con- 
cerned. | . 

The Rs. 90,000 included the debt due under 
the mortgage of the roth January 1882, 
and it wasexpressly agreed by the mortgage 
of the 21st March 1885 that Lalji Lals 
security under the mortgage of the roth 
January 3882 should continue, On 
the 11th December 1885 Lalji Lal brought, 
under section 88 of the Trnasfer of Property 
Act, 1882, against Sadik Ali Khan a suit 
in the Court of the Subordinate Judge of 
Muzaffarpur to recoverthe money due to him 
under the mortgages of the roth January 
1882 and the 21st March 1885, amounting 
together to Rs. 98,519-13-6 and further 
interest, On the r2th . February 1886 
Lalji Lal obtained in that suit a' decree 
under section 88 of the Transfer of Prop. 
erty Act, 1882, -for sale of the properties 
mortgaged if the decretal money should 
not be paid to him by Sadik Ali Khan 
within 4 months from the date of the 
dectee. 

“The property in dispute being under 
attachment in „execution of Kamal 
Narain Choudhuri’s decree of the 2nd 
April 1884, Lalji Lal, on the 20th 
February 1886, presented-to the Court 
of the. District Judge of Darbhanga a 
petition for the execution of his decree of 
the 12th February 1886, in which he stated 
the nature of the assistance from the Court 
for which he asked, thus :-— i 

“That in the above-mentiond case, though 
postponement for four months has been 
granted to the: judgment-debtor to pay the 
entire decretal amount, but there is very 
little chance of the judgment-debtor paying 
the entire decretal money within the time 
allowed. The judgment-debtor owes a con- 
siderable amount, and besides this his prop- 
erties have been advertised for sale in 
satisfaction of several decrees. If proceed- 
ings for execution of this decree would be 
taken by your petitioner after expiry 
of four months’ time allowed by the Court, 
then the decretal money due to him cannot 
be realised in any way; for this reason it 


is very necessary to take out the execution. 


proceedings. Therefore, it is prayed that 
the case may be registered, that pro- 
ceedings for attachment of the properties 
“of the judgment-debtor may be taken ; that 
sale proclamatiom may be issued and date 
for sale of the properties may be fixed by 
the Cowt after thetime allowed, and that ` 
the decretal money due to your petitioner’ 
may be realised. Inventory of the prop- 
etties is given below '', 

On the zoth May 1886 Lalji Lal obtained 
in the Court of the Subordinate Judge of 
Muzaffarpur an order of attachment under 
his decree of the 12th February 1886 of 
the property in-dispute, and the property 
in dispute was accordingly attached. 

On the x6th August 1886 the right and 
interest of Sadik Ali Khan in the property 
in dispute were put up for. sale at 
public auction in execution of Kamal Narain 
Choudhuri’s money-decree against him of 
the and April 1884, and ‘Kamal Narain, who 
had previously obtained permission to bid 
at the sale, purchased the right and interest 
of Sadik Ali Khan in thepropertyin dispute. 
On the 8th September 1886 Kamal Narain 
Choudhuiy presented to the Court of the 
Subordinate Judge of ‘Firhoot a petition of 
objection to the attachment of the property 
in dispute, which Lalji Lal had obtained, 
To that proceeding by petition of objection 
Lalji Lal and Sadik Ali Khan were made 
parties. That petition, so far as it is 
material, was as follows :— i 

“ That objection on behalf of the objector 
in the execution case of Lalji Lal Sahu; 
decree-holder, against Sadik Ali Khan, 
judgment-debtor, is as follows :— i 

** y, That a Title Suit No. 18 of 1883 was 
filed by the objector on the gth Kartik, 
1291, corresponding to the 25th October 
1883, in the Court of the District Judge, 
and the properties of Babu Sadik Ali Khan,’ 
the  defendant-judgment-debtor, situated 
in Mauza Bhandarson ash, with dakhli; 
together with the éolas, Pargasa Loam, 


. were attached, and on the 2nd April 1884 


a decree was passed in favour of the ob- 
jector; in the execution of decree on the 24th 


' Asarh 1291 F.S.corresponding to the 2nd 


July 1884 the said property was attached, 
and on the 16th August '1886, after having 
been sold by the District Judge, was pur- 
ehased by the objector. ü 
.*'2, That the judgment-debtor, after 
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theattachment mentioned above, mortgaged 
- the said property under a bond, dated the 

i2th,(21st) Match 1885, to Lalji Sahu, 

Hence the said moitgage under the pro- 

visions .of section 276 of the Civil Procedure 
. Codeis null and void. i 

‘ta, That subsequent to attachment by 
this objector Babu Lalji Lal Sahu attched 
the said property onthe yth Jeth 1293 
alleging a-lien under a decree obtained on 
confession ‘of judgment, and the date for 
‘the sale-of the said property is fixed for the 
15h September 1886. 

.." 4. That when the said property had 
been-sold they cannot now be sold under 
the provisiors of section 285. 
. ‘8, That the said property having been 
sold, is- purchased. by this objector, the 
Court has no jurisdiction to sell the prop- 
erty again, and the said -property under 
section 278 is fit to be exempted; and it is 
: prayed that by allowing this objection 
Mauza Bhandarson, asli, together with 
dakhli and the folas in Pargannah {,oam, 
be exempted from sale, : 

“I, Kamal Narain Choudhury, objector, 
do declate that the contents of this petition 
of objection ale true to my knowledge. 

“ (Signed) Kamal Narain Choudhuri, 
objector, “By my own pen.” 

-. There, apears to be some confusion in 

paragraph x of the petition of objec- 
_ ‘tion ay to facts and dates. ‘The aecree of the 
and April 1884. was made by the District 
Judge in the suit which was biought onthe 
27th September 1883, and the order for the 
issue-of the writ of attachment was made on 
the 27th June 1884, It is to be observed 
- that there is nothing in that petition of objec- 
fion which would suggest to the Subordinate 
Judge that Lalji Lal had held any mortgage 
‘of theproperty in dispute except themortgage 
of the 21st March 1886, or would draw the 
"attention of the Subordinate Judge to the 
fact that by the mortgage of the 21st March 
1886, the security which Lalji Lal had obtain- 
ed by the mortgage of the roth January 
1882, was maintaind, or to the fact that the 
mortgage of the roth January 1882, was 
made before Kamal Narain Choudhury had 
obtained his attachment of the property 
in dispuje. ` ANM 

~ Those facts do not appear to have been 
brough to the attention of the Subordinate 
Judge by or on behalfof Lalji Lalor by- any 


one, On the 14th September 1886 the 
Subordinate Judge' on that petition made 
the following order: “ It is ordered that 
the objection of the objecto be so far allowed 
that Mauza Bhandarson asli bearing No. 
22 (the property in dispute) in the inventory 
of the decree-holder (Lalji Lal)be exempted 
from thesale," Astheir Lordships construe 
that order, it was an order that the property 
claimed should not be sold under the decree © 
which Lalji Lal had obtained ofthe 12th 
February 1886. Lalji Lal did not appeal 
against that order of the r4th September 
1886 of the Subordinate Judge, and it 
became final, On the zgth November 
1886 Kamal Narain Choudhury obtained 
his sale certificate in respect of his purchase 
at the auction-sele on tbe 16th August 
x886 of the rigbt and interest of Sadik 
Ali Khan in the property in dispute, end 
obtained possession as the purchaser, 

On the 21st February 1895 the plaintiffs 
in this suit, who are the appellants here, 
in a suit to which the respondents tere, who 
are the representatives of Kamal Narain 
Choudhury, were not parties, obtained a 
money decree against Lalji Lal. In exe- 
cution of that money-decree the, plaintiffs, . 
appellants here, purchased the mortgage- de- 
cree which Laljilal hadobtained on the 12th 
February 1886, and eventually, in éxecution 
of the mortgage-decree of the 12th Febru- 
ary 1886, applied. for the sale of the pro- 
perty in dispute, which was sold and was 
purchased by then. on the 16th 
February r9c7, and a certificate of sale 
was granted to them on the 29th May 
1908, The defendants, respondents here, 
were not parties .to those proceedirgs. 
This suit was brought by tbe plaintiffs 
(appellants) on the roth January 1912 to 
obtain declarations of title to ard possession 
of the property in dispute, and mesne pro- 
fits. The suit wes tried by. the District 
‘Judge of Darbhanga and. went on appeal 
“to the High Court at Patna.. There are 
‘concurrent findings of these Courts which 
-determine a question which arose as to the 


"identity of the property in dispute . 


The District Judge being of opinion that 
the order -of the Subordinate Judge of 
Tirhoot of the r4th September 1886 was 
made without jurisdiction, as Lalji Lal's 
decree was a decree for sale under the Trans- 


-fer of Property Act, 1882, and that Lalji 


Yous} l7 ND 


d t 


'Lal's decree. of the rath February 1886, 
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was binding on the property in dispute;. 


- gavethe plaintiffs, appellants here, a ^decree' 


for possession, ‘subject to a.right of the 
defendants, respondents here, to redeem 
and decreed that’ plaintiffs -were. entitled 
to -mesne profits. From: that décree the 
plaintiffs and the defendants appealed to 
the High Court at Patna. Nk 


~. The learned Judges of the High Court be: - 


fore whom those appeals came were of 
opinion that Lalji-Lal bad not obtained 
under section 89 of the Transfer of Property 
Act, 1882, an order absolute for sale, had, 
inignorance of his rights, electedto surrender 
his rights under his mortgage of the'roth 


January’ 1882,and had proceeded to execute : 
his decree of the‘rath -February 1886, 2s 


a’ money-decree ; had attached the property 
in dispute under - section 274 of the Code of 
Civil Procédure, 1882; had'gone to trial-on 
the objection of Kamal Nardin Choudhury 
under section 278 of that Code, ‘and’. had 
acquiesced for 20 years in the decision of the 
14th September 1886, ‘against him under 
section 278 and they allowed the defend- 
ants’ appeal .and:dismissed the pláintiffs 
appeal and their suit, From those decrees 
these: Consolidated ` appedls ` have “been 
brought.) |. a CEA E: 


At the heari ng of these consolidated, ap- 


peals Couns 
ofder absolute for sale - under section 89 


of the Transfer- of Property Act, 1882, was 
made, -but their Lordships are aware that 


even in 1886 the necessity for. an order . 


' absolute under that section was some times 


overlooked, in suits for sale, and sales pró- : 


ceeded in suits for sale under an ordinary 


order for exectttion suchas would be made. . 
for the execution of a toney-decree. Their - 


rdships do not-draw the'$aire conclusion 
2 the High Court that Lalji Lal, elected to 
surréndet his rights under the mortgage of 
the roth January 1882. Telji'Lal had got 
the propertyin dispute attached in order:to 
"bring it tó salé, and on the petitionof Kamal 
Narain “Choudury the Subordinate’ Judge 


. 


E 


of objection was à petition which the Sub- 


ordinate ‘Judge had to: consider and dis~ 


pose `of; and any party’ to that- proceeding 
who was:dissátisfied- with the order which 


‘the Subordinate Judge might make could 
have appealed from it; Lalji--Lal: was - 


a party to that proceeding and he didnot 
‘appeal, aand the order became final and 
binding upon. Lalji Lal and upon those 
who claim title under him. From 1886 


Kamal Narain Choudhury or the defendants. 


who ‘represent him have been lawfully in 
possession of the property in dispute under 
the certificate of sale of the 19th Novernber 
1886, and the plaintiffs did not bring this 
suit disputing that title until the xoth 
January 1912. Their Lordships dre of 
opinion that the decrees of the High Court 
-were right. - vs Ead 

Their ‘Lordships will humbly advise His 
Majesty that these consolidated appeals 


"should be dismissed. The appellants must 


el were unable to show that any ' 


“made his order of^the r4th September. 


1886; which,as their Lordships construe it, 
"was an ‘order thatthe property in" dispute 
should not be sold in the Suit -of Lalji Lak. 
It appearsto their Lordshipsto be “tunneces-: 
‘gary to- consider whether that order should 
ot should not hayé been made. The petition 


pay the costs of these consolidated appeals. 
. aE. Appeals dismissed. 


. Solicitors’ for the Appellant.—Messrs. 
Watkins: and Hunter. `> i fay S 


licitors for the’. Respor.dents.—Messrs. 
Truefitt and Francis. - |© 5 5. ox 





: ` LAHORE HIGH COURT. : , 
-| First Crvit, APPEAL No 2270 OF 1918. 
‘| “: January 23, 1923.°° °° - 
Present;--Mr. Justice Broadway and 
V 775 Mr, Justice Zafar "Ali, ^c "75 
THE riw DEOKI NANDAN “AND Sons 
~ + —PLAINTIFES—ÀPPELLANTS.'' 
Tut od versus NE 
RAMLAL AULAK AND MESSRS. 
LOCKWOOD BROTHERS—DEFEND- 
` > ANTS— RESPONDENTS. ` - 
~- Coniract Act (IX “of 1872), $. 230—Principal 


and ageni——=Coniraci- with , foreign merchani—Per- ` 


somat lability of'ageni—Presumptiton, 
- ‘Under section 230 of the Contract 
is not personally bound Ly a contract entered into 
by himon- behalf of his principal in the absence of 
any-contract:to:that' effect.. Such a contract, 
however, has to be presumed -to- exist . when 
the contract is made by the agent for the. sale or 


"purchase of goods for a merchant resident abroad, 


"But this presumption is not applicable-where the 
contract is entered into directly -with the foreign 
merchant; the agent:acting.merely as-a sort .of 
post office and undertaking no-sort of responsibili- 
ty. [p. 887, col. 1; p. 888,-col. tJ >. © 7 

- Tutika Basavaraju v... Parry & Co., 27 M. 315 
Arunachalam Chelliar v. Kasi” Nevenda’ Pil'gj 


1 


Act.an agent ' 


^ District” Judge, Delhi, 


A 
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'24 Ind. Cas, 1007, Puran Chand v. Tara Singh, 
131 L. R.1903, Bharagava & Co, v. B. Kolkayasht,, 
“65 Ind, Cas. 468; 2 L. Le J. 3741 18 P. W, R. 1922, 
relied on. à $ i 
Fasal Ilahi v. Imperial Chemical Co, Delhi, 67 
Ind. Cas. 157, distinguished, i " 
the 


dated the 20th 


Hirst eppeal from a decree. of 


April xoi4. - à 
Lala: Sardha Ram, for the Appellants, 
Lala Durga’ Das, for the Resporidente, 


. JUDGMENT.—The firm of Messrs. Deoki 
Nandan.and Sons of Delhi on the 20th of 
‘February 19182 instituted a ‘suit against 
Ram Lal Aulak of Lahore for the recovery 
‘of Rs. 2,100, In the plaint it was alléged 
‘that a contract had been entered into 
between the plaintiffs and. the defendant 


` . ,on.the 4th of February 1908 for the pur- 


‘chase by the former from the latter of 
Fawn Rugging at rate of Re. 1 per yaid 
net at Karachi according tò a paticular 
sample sent to the defendant along with 
the order; that the goods supplied were not in 
. accordance . with the sample, they being 
` different in quality. and weight ;. that 


;at the'instance of both parties a survey was 


' held at Karachi by two Europeon Surveyors 
who furnished their report, dated the 16th 
ef July x908, holding. that the plaintiffs 


were entitled to an allowance of Rs, 5 per - 
cent. on. the invaice value of the goods ;' 


- that the defendant failed to pay the amount 
. allowed. and on the 24th of February 19c9 
. definitely agreed to pay the sum of Rs, 1,550 
“in full settlement of the plaintiffs’ claim 

- “in this connection; thatthe defendant gave 

. . a letter to the plaintiffs addressed to the 


7 National Bank of. India directing tke 
",' said: Bank to allow the plaintiffs the sum : 


- “of Rs. 1,500 in connection with another 
- "draft. and At the same time undertook to 
-remit the remaining. sum.cf Rs. 50 from 

Lahore; that-the National Bank of India 


T failed to make the allownace and the 


defendant failed to remit the sum ‘of 
_-Rs.§0, and that on the 13th of January 1910 


"^ .. “the defendant wrote to the plaintiffs asking 


‘for further time, but not having been paid 
any part of the sum agreed apon the plain» 
tiffs claimed a decree for Rs. 1,550 plus in- 
-terest at the rate of 12 per cent, per 
annum, or a total of Rs. 2,100, ` 


. Ram Lal Aulak traversed the avermente 
jn the plaint pleading that be hed not 
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entered intoany contract with the plaint- 
iffs but had merely acted as a “post office" 
between the plaintiffs and the firm of 
Messrs. Lockwood Brothers, Limited, Shef- 


` field. He further denied that he had been 


any party to the survey proceedings refer- 
red to, and alleged that he had been merely 
acting as the agent of Messrs: Lockwood 
Brothers, Limited, and had in no way 
rendered himself personally liable. Thé 
non-payment of Rs, 1,500 -was -admitted, 
but it was attributed to the plaintiffs’ own 
ndglect, It was also pleaded that the suit 
was time-barred and that the’ Court at 
Delhi had no jurisdiction. As a result of 
these pleadings Messrs, Lockwood Brothers, 
Limited, were added as defendants in the 
suit by order of the Court; but that firm 
did not enter any appearance throughout 
the proceedings. The plaintiffs traversed 
‘Ram Lals pleas and the following issues 
were settled :— EE 

: (x Is this case within the jurisdiction 
of this Court? © - 

(2) Is it within time? - | 
- (3) Did the defendant Ram Lal act 
as agent of Lockwood Brothers? 

(4) If so, is not he liable personally for tke 
due of the plaintiff 2. ` i UL Oa 

(5) Was the matter in dipute referred to 
the arbitration ofsurveyors?. If so, bow 
much was allowed to the plaintiff on 
account of deficiency in weigt and quality? 

(6) Isthe decision of surveyors binding 
‘on defendant No. 1? < . E 

(7) Is the plaintiff guilty of any lackes 
disentitling him from claiming amount . 
awarded to him by surveyors? 

(8) In case issue No, (6) goes in favour of 
defendant No. rand issues Nos. 3 and 4 
against him, was there any deficiency in 
weigt or quality of the goods supplied, and, 
if so, is the plaintiff entitled to any damages 
oh account of that from the defendant ? p 

(9 Has the plaintiff any catise of action ? 
(10) Is the survey report admissible 
in evidence? 

-The District Judge held that the plaintiffs 
were fully aware of the fact that Ram I,a} 
Aulak was acting as the agent of Messrs, 
Lockwood Brothers, Limited, in connection 
with this contract and that Messrs, Lock- 
wood Brothers were the real principals, A 
decree was, however, granted against both 
the defendants, Ram Tal Aulak : being held 


only 
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liable by.virtue of section 230 (1), the pre- 
sumption therein being- held. not to have 
been rebutted.. It was held that the suit 
.was within time and within the jurisdiction 
of the Delhi Court (Issues Nos. 2 and 1) 
and that Ram Lat Aulak was aware of the 
Survey. proceedings and had agreed to 
them on behalf of his principals (Issues 
Nos. 4,5 and 6).-The remaining is$ues were 
also decided in favour of the plaintiffs, 
Against this decree two sperate appeals 
‘have been filed; one by the plaintifis who 
complained against the disallowance of in- 
terest and an item of Rs, 55 in connection 
with the survey report, and.the other by 
Ram Lal Aulak in which he challenged the 
cotrectness of the decision in its entirety, 
more particularly ás.to his own personal 
liability. - On behalf of. the plaintiffs in 
"both cases we have heard M1, Sardha Ram, 
while Mr, Durga Das has addressed us. on 
behalf of Ram Lal Aulak. " 
' Mr, Durga’ Das confined his arguments 
to the question of Ram’. Lal Aulak’s. per- 
sonal liability and contended that on the 
findngs arrived at by the learned District 
` Judge the suit as against his client should 
. have been dismissed. After a careful con- 
sideration of theevidence on the record and 
' the arguments of the learned Vakils, we are 
of opinion that Mr. Durga Das contention 
is corréct. Under section 230 of the Con- 
tract Act ah agent is not personally 
bound by a contract entered into by him 
on behalf of his principal in the atsence 
of any contract to that effect. Such 
a contract, however, has to be pre- 
'sumed. to exist where the contract is made 
by an agent for the sale or purchase of goods 
for a merchant resident abroad. It was 
contended by Mr. Durga Das that-in the’ 
present casethe contract was actually eh- 
tered into between the plaintiffs and Messrs, ` 
Lockwood Brothers, Limited, Ram Lal 
Aulak - acting purely as a sort of post cffice, 
and, therefore, it was contended that. 
Ram: Lal entered into no contract at all 
either for himself orfor a merchant resident 
abroad. In Tutika  Básavaraju v. Parry 
“6 Co. (x) a contract had been entered 


4 


into by Messrs. Parry and Company acting ` 


. as agents of the East India Distilleries and 
Sugar Factories, Limited. Messrs, Parry and 


z^ (1) arit EUN 
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but had described themselves as doing so on 
behalf. of their.principals and it was held 
that Messrs. Parry and Company were 
not personally liable under the contract. . 
Similarly, in Arunachalam . Cheitiar v. 
Kast Nevenda Pillai (2), it was held that 
an agent by entering into.a contgact in his 
principal's name holds out that heis merely: 


‘an agent and it is the principal and not 


the agent who is liable on stich a cont1act.- A 
similar view was expressed in Puran Chand 


"v. Tara Singh (3) by Johnstone; J., and 


Bhargava & Company v. B. Kobayasht (4) 
is another decision to thesame effect. Fazal 
Ilahi v. Imperlal Chemical Company, Delhi 
(5) relied on by Mr. Sardha Ram is clearly 
distinguishable. ‘Thereit was definitely held 
that the defendant had entered into a con- 
ttact with the'plaintifís on his own behalf. 
In the.present case it appears from the cor-. 
tespondence on the record between Ram 
Lal.Aulak and the plaintiffs that on the 
31d of February 1908 Ram Lal Aulak wrote 
to the plaintiffs saying that if they favoured 
him with an order by return of mail he would 
guarantee the delivery in May, but sub- 
ject to the approval of his home friends 
by wire. ' o this is the plaintiffs, reply 
Exhibit P-x dated the qth of February 19c8. 
Thày enclosed “sample” of the goods they 
wanted, 1eferred to the price and then pro- 
ceeded as follows: —''We will pay you the 
money on getting the things cleared. They 
may draw upon us throughany Bank, say 
National Bank, and it will pay customs duty 
and other charges itself. It 4s better for 
you tosena the sample and write to them 
all particulars about this, if they accept 
let them ‘wire, if not, then we will arrange 
in other way.” 

From the above it appears to be perfectly 
clear that the plaintiffs understood that 
the acceptance of their offer wasin the hands, 
not.of Ram Lal, but of his “Home friends: 
Messrs. Lockwood Brotkers, Limited, and 


it was that firm that had to accept by 


wire. Ram Il. has sworn that he sent ` 
an indent form duly signed by Messts. 
Deoki Nandan and Sons to Messrs. Lock- 


(2) z4 Ind, Cas, 1007. 
(3) 138 P. L. R. 1905. 
(4) €5 Ind. Cas. 468; 2 I. 


1922. ` 
(3 67 Ind. Cas, 157. 


L. Ja 374 18 P, W.R, 


cia 


: 13th of October roro. While we 


` although they denied. having signed the be 
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wood Brothers, Limited, in England. A . 1909 in arriving at the settlement he 
copy of.this indent is to be found at pages distinctly states that he did so “under 
: 1240 14 of the printed book, Exhibit P. W. directions” of Messrs. Lockwood Brothers, 
No. 6. It was produced by the plaintiffs and, Limited. His personal liability. cannot 
inferred under. that letter.. In 
-otiginal,-we have no hesitation in accepting the letter dated the 13th October xgro- 


l -Ram Lal Aulak’s assertion that the original there is nothing which indicates that Te 


was signed by the plaintiffs. Onthe 4th of undertook any personal liability to pay 
“March 1908 Ram Lal wrote (Exhibit P. W, the amount ágteed upon by way of settle- 
“No: 7) to the plaintiffs in which he informed ment. It is true that he asked for a period 
‘them. that Messrs. Lockwood Brothers, of seven weeks deldy ih the said letter, 
I, mited, had cabled their acceptance of © but it is clear that be did not render bim- 
the offer and the original telegram was self personally liable, for he distinctly states 
forwarded. In another Ictter dated the 8th that he had written a very strong letter to 
April 1908 (Exhibit P. Wi. No. 8) reference Messrs. Lockwood Brothers; Limited, thus 
-was made to the indent. A copy of it makingit evident that it was they and they 
being sent to the plaintifs it being alone who'were to pay. 


asserted that.the. indent (in original) had 


‘been accepted as per telégram already for" 


-warded.- . : : 
The above cotrespondence satisfie& us 


Mt. Sardha Ram then contended that the 
phraseology of Exhibit P..W. No. 6, the 
“indent, showed that it could not have been 
addressed to Messrs. Lockwood Brothers, 


‘that the plaintiff's understood that Ram Limited. Here, again, weare unable to agree. 
Lal was not in any way rendering himself ‘The form is one evidently used by Messrs. 
- personally liable úder the coritract. Both Lockwood Brothers, Limited, and there 
the plaintifis.and he clearly understood _ is nothing in its terms which indicates that 
that it was for Messrs. Lockwood Brothers, any person other than Messrs. - Lockwood 
Lim ted, to acceptfhe offer made by the Brothers, Limited, was to deal with tke 
plaintiffs or mot, such acceptance being “offer therein contained. ‘That the original 
by wire. . In these circumstances, it appeats indent was sent for acceptarce to Messrs. 
to us that the "presumption referred to in Lockwood Brothers, - Limited, is further 
-section 230 of the Contract Act does mot supported by a letter (Exhibit D-F) detéd 
.here arise, inasmuch as Ram Ial Aulak - the sth February 1909 from Messis. Lock- 
entered into no contract for Messrs. Lock- -wood Brothers, Limited, to Ram Lal Aulck 


‘wood Brothers, limited, the contract in 
-question having been entéred into directly 


` "between the-plaintiffs in ;India and Messrs. 


-Lockwood Brothers, Limited, in England. 


- "his being the case, Ram al Aulak was not 
. .petsonally liable under the contract. 


in which “they complain of Ram Lals 
-action in connection with tbe stürvey yro- 
ceedings, sayirg that it was most ursatis- 


‘factory that he should have allowed an 


arbitration to proceed on a sample cther 
than the ortginal sent to them by him to 


':sgnal liability, inasmuch. ds he had agreed 


It was contended, however, that Ram. work fo. It will be.borne in mird thet 
-Lal Aulak had subsequently. accepted pir- in Exhibit P-x dated the 4th of February 
f | l 1908 -the sample with which tke plairtifis 
-to the survey and, onthe 24th of February ‘wished the suppliers to te sujplied wes 
- x909, had settled the dispute for the sum forwarded to Ram Lal who very evidently 
> of Rs. 1,550. His personal liability was forwarded the same to Messrs. Lockwood 
"further alleged on the strength of a letter Brothers. In this view of the case, it is not 
- Exhibit P.4 written by him on the necessary to go further into the arguments - 
2 V , agree of the learned Vakils, 

- with the Court below in holding that In our opinion ^ Rem Tal ^ Aulak 
Ram Lal Aulak was aware of the survey was not personally lieble urder tle 
proceedings, we consider that his action contract end we accordirgly eccept this 


.in. connection therewith was merely es 
‘an agent and that he did not render 
himself personally liable under the con- 
tract, Again, on the 24th of February 


appeal (Civil Appeal No. 2&€7 of 1018) 
and dismiss tke plairtifis’ suit with ccsis 
thioughout. Messts. Lockwood Brothers, 
Limited, were. mace defendants by” order 


> 
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of the Court, but the plaintiffs have never 

amended: theit plaint at'any time; nor have 

they sought any relief against them. The 

suit as instituted is, therefore, disiisced. 

It follows that the plaintiffs’ appeal (Civil 

Appeal No. 2270 of 1918) is also dismissed. 
Z. K. Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
SECOND Civil Apprar No. 521 OF 1920. 
February 16, 1923." 
Presegt:—Mr. Justice Brocdwey ard Xr. 
Justice Moti Sagar... 
QADAR BAKHSH AND OTHERS— 
PLAINTIFFS; —ÅPPELIANTS 
: versus 
MANGHA MAI, AND CTHERS— ^ 
. DEFENDANTS— RESPONDENS. 

Adverse possession —Moylgagor and  morigagee— 

Registration Act(X V I of 1908), s. 49— Unregistered 
‘document—'AdmAsston for collateral purpose. 

It is goirig too far to say that in no possible case 
can a mortgageé set up an adverse title to the mort- 
gaged property. [p. 890, col. r.] . 

7 A mortgagee can set up adverse possession if 
his possession atits incepticn was that of a tres- 
passer. à 890, col. 2.] > 

Jiwa Khan v, Lakhmi Chand rilnd. Cas. 429; 
232 P. L. R. 1911; 146 P. W. R. 19117, followed. 

It is to be decided on the facts of each case whe- 

. ther or not the cixeumstances establish an adverse 
title in a mortgagee. [p. 890, col. r.] 

~ A document although inadmissible for want of 

registration tp prove title, can be referred to in 

order to ascertain the nature of the possession 

of the holder of the property. [p. 890, col. 2.] | 

Varada Pillai v. Jeevaraihnammal, 53 Ind. Cas. 

901; 43 M. 244; (1919) M. W. N. 724; 1o L. W. 
679 1 24 C. W. N. 346 ; 38 M. In J. 313; 18 A. L. J. 


274; 2 U. P. L. RAP. C.)64; 22 Bom. L. R. 444; 46 I. 


A. 285 (P.-C.), Karnım Kandasami Pillay v. Ghin- 
nappa, 62 Ind. Cas. 603 ; 44 M. 253; 40 M. L. J. 
105; (1921) M. WON: 1:; 29 M, T, T. 1674-13 T. 
W.423 Musigadu v. Maneam Gopalu Reddy, 63 
Ind; Cas. 215; 13 L..W. 400; (1921) M. W.N. 251, 
Mahendra Bahadur Singh v. Chandrapal Singh, 63 
Ind. Cas. 284; 24 OFC. 155; 8 OL. J. 622, Jhamphu 
v. Kutramani, 42 Ind, Cas. 713; 39 A. 696; 15 A. 
L.].761 aud Ram Singh v. Basti, 48 Ind. Cas, 
447; 89. P. W..R. 1918, relied on. pope 
Defendant was in possession _as mortgagee 
of cettain property belonging to the plaintiffs. 
In 1884 a portion of the property was redeemed 
and a fresh mortgage was created of the re- 
mainder, but without possession, On that date 
the mortgagors obtained pdssession: of the whole 
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ofthe property. In 1888 the portion under 
-mortgage was sold to the defendant by an unregis- 
^tered sale-deed and the latter obtained possession 
ofthe property sold and continued in possession for 
over twelve years. "In a suit for redemption of the 
property: > 
Held (1) that 
deed was inadmissible in evidence ‘to prove the 
defendant's title, it could be referred to ein order 
to ascertain the nature of his possession after 1888; 


Jp. 890, col. 2.] 

` (2) that the defendant having obtained pcssession 
of the property in 1888 without title, thatis, as a 
trespasser, his possession was adverse to the plaint- 
iffsfrom its inception and having continued for 
over twelve years had ripened into ownership. i 

“Second appealfrom a decree of the Dis- 
trict Judge, Multan, dated the rst Decem- 
ber 1919, modifying as to costs only that of 
the Munsif, First Class, Multan, dated the 
r5th February 1919. 

Sheikh Niaz Muhammad, for the Appel- 

lants. i 
Lala Har Gopal, for.the Respondents. 


JUDGMENT, —The suit giving tise to this 
.appeal was filed by Qadar Bakhsh and 
‘three others and was for possession of cer- 
tein land by redemption. It was alleged 
that the plaintiffs father and uncle hed 
mortgaged the land in suit on the x8th 
of August 1880 for Rs. 200 in favour of 
Kanhya Lal,father of tbe defendents; 
that half of the land mortgaged had Eeen 
redeemed, and that the remaining half was 
redeemable on payment of Rs. 100. ‘he 
defence’ set up was that tke mortgage 
of 1880 had conte fo an end in 1884 when 
the father of the plaintiffs alore mortgaged 
his share by: a mortgage-deed, dated tbe 
2th of March. 1884, this subsequent mortgzge 
being witheut possession and containirg 
no -clause under which the mortgagees 
could olítein possession. Further, it was 
pleaded that in 1888 Allah Ditta, father 
of thé plaintiffs, had sold the land in suit to 
one of the defendarits for Rs, 600, and that 
possession had béen obtained under that sale ' 
and given effect to in the mutation proceed 
ingsin 1890. The Trial Court dismissed the 
plaintiffs” suit holding that the defendants 
had.been in adverse possession for a period 
of over twelve years, and that the plaintiffs 
had failed to` to show that the land they 


‘although the unregistered sale- 


.Saught-to redeem was the identical land 


which had been mortgaged by Allah Ditta. 
‘Tt was held that the deed of sale propounded 
by the defendants was inadmissible inf evi- 
déncefor any purpose whatsoever owing to 
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- its not having beén registered. 


The plaintiffs appealed, but the learn 


- ed ‚District Judge maintained the decree 


of the Trial Court, although on different 
grotinds, Heheld that the plaintifis had prov- 
ed that theland in suit wasidentical with 
the lang mortgaged to Kanhaya Lal under 
the mortgage dated the 7th of March 1884. 
‘He further held that the deed of sale of 


l 1888. was admissible in evidence es it did 


n 


not require to be registered under sect: on 


, 17 of the Registration Act. Finally, ke Feld 


that the mortgage of 1880 had come to an 
end and had been Superseded by the mort; 


"gage of 1884; that under this mortgage of 


1884 the mortgagor continted in possession 
up to'1888 when the defendants obtaired 


' possession not as mortgagees but as ven- 
- dees, thus holding adversely to tbe otigiral 


‘owner, this adverse title being rendered 
tinássaileble by the efflux, of time. 

The plaintiffs have now come up to 
this Court. in “Second, ‘appeal through Mr, 
Niaz Muhammad ànd we Havé, heard Mr, 
Har Gopal on behalf of the respondents, 


' For the appellants it has ‘been "urged that, 


^ 


' we are u 


‘inasmuch as the, ,feSpondents were mort- 
gagees, their. possession, must be regarded 
as that of mortgápees | end, therefore, ro 
adverse title could be, or had been proved. 
In support of thisattention was drawn to 
Jiwa Khan wv. Lakhmi Chand, (1), Indar 
y. Asa Singh (2), Amir v. Nadir Ali i3), 
Lehna. Singh v. Santa. Singh. (4), Kitaray- 


“mal v. Daim (5).- 


While-we, are in accord with the ger ete 
principles enunciated in trote cecisicis 
unable to see that they support 
the whole of ‘Mr. Niaz Muhammad’s con- 
‘tention. In Jiwa Khan v. Lakimi Chera 
(a), it was specifically pointed. out that it 
“would” be going. too ‘far. to say that 
in no possible case copld á ‘mortgagee set 
up an adverse title to. the mortgaged 


. property. We think that itisto be decided 


on the facts of each case whether or not 
ae Hu Lin Cas. 429; 232 P. L. R. TOIT 146 P. wW. 


E 


ese. R.1908; 113 P, W "R. 1908; go P. L. R. 


(3 | 68 Ind, Cas, 733] x rw R. (L) 7 

- (4) 13 Ind, Cas, 8525 9?. R 19121 if P.I. 
R, 1912. x 

(5) 32 C. 296 321, A. 23: 2 A.L.J. 71r. I. Ü 
5844 7 Bom. UR. 8 ) Bar PLC. J. 53419 C, W 
UNDE 201 (P. C. s 


“u * "4 


m 
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the circumstances established an’ adverse 
title. .In the present case, we may say at ` 
once that, in our opinion,.the deed of sale 
is,inadmissible in evidence tor want of 
there- 
fote, cannot base any title to the land 
under that deed. 

There. is, however, authority fot the 
view that a document, although inadmis- 
sible for want of registration, to prove 
title, may be referred to in order to as- 
certain the nature of the possession sought 
to be disturbed, see, for instance, 
Varada Pillai v. Jeevarathnammal (6), 
Karnam Kandasami Pillay v. Chappe a 
(7), Musigadu v. Maneam Gopalu Reddy (8), 
Mahendra Bahadur Singh v. Chandrapal 
Singh (9), Jhamphu v. Kutramani (xo), 
Ram, Singh v. Basti (x1). 

- We think that in this case the deed of 
sale may be referred tofor the sole purpose 
of determining the nature of the possession 
taken by the respondents in 1888. On do- 
ing so, we find that this document supports 
the finding arrived at by the learned District 
Judge to the effect that the mort- 
gagee's possession in 1888 was.not as mort- 
gagees but under colour of a deed of sale. 
This deed of sale, not having been registered, 
created no title in favour of the. respondents, 
thus leaving them in the position of tres- 
‘passers, and as their possession has extend- 
ed for over a.period of twelve years, they 
have now become full owners of the land 
-and their possession cannot be disturbed, 
It waslield in Jiwa Khan v. Lakhmi . 
‘Chand (1) that a mortgagee can set 
up adverse possession if his possession at. 
its inception was that of a tresspasser. 

* We accordingly dismiss this pares with 
costs. f 

z. X. & N. H. 

Appeal dismissed. 

(6) 53 Ind. Cas. 901; 43 M. 244 t, (1919) M. W.. 
N. 724) 10 L. W. 679; 24 C. W. N. 346138 M. L.. 
J- 3133 18 A. I. J. 274; 2 U.P. L. R. (P, C.) 641 
22 Bom. L. R. 4441 46 I. A, 285 (P. C.)- 

(7) 62 Ind. Cas, 6031 44 M. 2531 40. M.I,J. 1053 
(1921) M. W. N. x; 29 M. L. T. 167; x3 L.W. 423. 
x 63 Ind. Cas, 215; 13 In Wi 400} (1921) M. W, 
ANG 251. 

* (9) 63 Ind. Cas. 284124 O. C. 155; 8O. E. j. 622. 

eh 42 "nd. Cas. 713 1 39 A. 6961 15 A, In J 761. 


^ (xr) 48 Ind. Cas, 447; 89 P.W. R. 1918. 
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LAHORE HIGH COURT. 
. MISCELLANEOUS SECOND Civil, APPEAL ` 
No. 876 oF 1922. 

: "Decenibet I, 1922. 

. Present :—Mr. Justice Broadway. 
KHAN MUHAMMAD— JUDGMENT- 

DEBTOR—APPELLANT ' SP 
: |: " ÉFSUS i EE 
. AHMAN AND OTEERS—PLAINTIEF— 
DECREE-HOLDERS AND JALIU—VENDOR—- 
|. DEFENDANT—RESPONDENTS. 

` Pre-emptton— Decree divcting payment of certain 
sum and costs—~Failuve to pay costs, effect of— 
Civil Procedure Code (Act V of 1908), s. 148, 

` applicability of, to pre-emption decrees. 

It is the duty of the decree-holder ina pre- 
emption suit to take all precautions and make 
sure that the decree passed in his favour is strictly 
complied with. 

. Kanhaya Lal:v. Mohammad Shafi Khan, 

18 Ind. Cas. 600; 141 P. I. R. 1913 13 P. WR 
‘1913, followed. - . 

Section 148 of the Civil Procedure Code is not 
applicable to decrees in pre-emption svits. 

Suranjan Singh v. Rambahal Lal, 21 Ind. Cas. 
5851 35 A. 582: x1 A. L. J. 95^, relied on. 

JA decree in a pre-emption suit directed the 
pre-emptor to pay into Court a certain sum of 
mon .y together with the costs of the suit within a 
certain time. The pre-emptor paid in the amount 
specified ın the decree but failed to pay in the 
‘costs within the time fixed i i 

Held (x) that the decree being perfectly clear, 
the pre-emptor was not entitled to any extention 
of time for payment of the costs ; 

(2) that, having failed to comply with the decree, 
his suit must stand dismissed. 


Kanhaya Lal v. Mohammad *Shafi Khan, 18 Ind, . 


Cas. 600; 141 P. L, R. 191333 P. W. R. 1913, 
distinguished. 

Miscellancous second appeal from an 
order of the Additional District: Judge, 
Jhelum, dated the r6th February 1922, 
reversing that of the Senior Subordinate 
Judge, Gujrat, dated the 4th March rger. 

Mr. Nanak Chand, for the Appellant. 

Mr. Jalaluddin for the Respondents. 

JUDGMENT.—In a pre-emption decree, 

` passed on the 31st May 1920, it was ordered 
.that the pre-emptor should pay into Court 
asum of Rs. 1,500 and costs within three 
months from the date of the decree. The 
pre-emptor had already deposited Rs. 300 
in Court and within the prectibed time he 
paid in the balance of Rs. 1,200 but omitted 
to file the costs. The vendees thereupon 
urged thet the suitshould bestand dismiss- 
ed. The Court of first instance gave effect 
to this plea and against this the pre-emptor 
preferred an appeal to the District Judge 
who found that the decree was in no way 
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ambiguous and clearly required the pre- 
emptor to deposit the costs as well as the 
pre-emption money within the specified per- 
lod of three months. He, however, cametotre 
conclusion that the parcha given to tke pre- 
emptor was a little misleading and, acting 
under section 151, Civil procedure Cede, ex- 
tended the time for payment of the costs. 
Agaiust this order the vendee has come up 
to this Court in second appeal through 
Mr. Nanak Chand. The respondents have 
been represented by Mr. Jalaluddin. 

Reliance. is placed on Kanhaya Lal v. 
Mohammad Shafi Khan (1) as giving the 
Court power to extend time. That case, 
however, is clearly distinguishable, for 
there the decree, which was passed under 
O. XX, r. r4, Civil Procedure Code, 
did not.Include the costs as part of the 
money to be paid in by the date fixed. A 
reference to the parcha said to-have been 
given to the appellant is not vety clear. No 
parcha was produced in the Court of first 
instance and the grounds of appeal con- 
tained no reference to the existence of such 
a document. As pointed out by Mr. Nanak 
Chand, such a piece of paper is obtainable 
at any time without any serious difficulty, ~ 
If, as.a matter of fact, the appellant had 
been misled by aay such parcha it is this 
document that would have been the basis 
of his claim foi extension of time. As 
pointed out in Kanhaya Lal v. Mohammad 
Shafi Khan (x) itis the duty of the decree- 
holder in a pre-emption suit to take all 
precautions and make sure that the decree 
passed in his favour is strictly complied 
with. As pointcd out by the District Judge, 
the decree is perfectly clear end I am unable 
to see that any case has been made .out 
for the extension of the time under sec- 
tion 15r of the Civil Procedure Code. 
Section 148 does not seem to apply and, 
according to Suranjan Singh v. Ram- 
bahal Lal (2), it is not meant for pre- 
emption suits. : 

I accordingly accept this appeal and, set- 
ting aside the decree of the lower Appellate 
Court, restore the ordet of the Court of 
first instance with costs throughout. 
| 2K. : 2070. Appeal accepes. 

- (t} x8 Ind. Cas, 6oop 141 P. Ie R., 19135 3 P, 
W,..R. 1913. . DO . 

'(2) 21 Ind. Cas. 5851. 35 A. 582; 11 A. Be Jy 

95% . 
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PAIRA RAM 9, KESHO NATH. 
. . LAHORE HIGH COURT. . 
' MISCELLANEOUS SECOND Civ, APPEAL 
: No..977 OF 1920. 
' February 1,.1923. 
f Présent :—Mr. Justice Abdul Raocf. 
. PAIRA RAM—PLAINTIFF — APPELLANT 
e versus 
KESHO NATH, REPRESENTATIVE OF BUDH 
. RAM, DECEASED, AND OTHERS— DEFEND- 
ANTS— RESPONDENTS. 


~ Civil Procedure. Code ( Act V of 1908), O. LI, 
vv. 3 (1), 6—Pre-emption sult— Joinder of several 


causes of action against vendee—Discretion of. Court. . 


A pre-emption suit is really directed’ against 
the vendee, the vendor not: being a necessary 
party thereto, 7 

Under the provisions of r. 3 (1), O. YT, of the Civil 
Procedure Code a plaintiff in a pre-emption suit 
is entitled to. claim to pre-empt in & single suit 
several sales effécted by different-vendors in favour 
of the same vendee. i - 

. Where a Trial Court does not think fit to take 
actionunderr.6 of O. II of the Civil Procedure 
Code, against a joinder of several causes of action 


in'the same suit an Appellate Court should not. 


interfere with the exercise ‘of its discretion. 

: Miscellaneous second appeal from an 
order of the District Judge, Lyallpur, 
dated the 31st March 1920, reversing that 
cf the Munsif, First Class, Jhang, dated 
the 18th Febiuary 1919. 


' Messrs. M. Saleem and Dew Dayal, 


| for the Appellant. 


. Dr. Nand Lal,for the Respondents. 
, JUDGMENT.—This. is an appeal from 


“an order of remand in a pre-emption suit 
made under the following circumstances :— 


The vendee purchased four plots of land 


e fiom different owners at different dates 


and for different. prices. The plaintiff pre- 
emptor brought a single suit in respect 


4 . of all-the sales impleading the vendee and 


also the various vendors of the four sales. 
An objectión was raised in the Trial Court 


„On the ground of misjoinder of causes of 


action and parties. It was overruled and 


= the suit of the plaintiff was decreed in 
. -— Tespéct of all the four plots. The vendee 


appealed to the lower Appellate Cowt 
and again put forwaid the obejction as to 
the misjoinder. The lowe: Appellate Court 
without deciding whether the suit was 
bad on account of misjoinder of parties or 
causes. of action has thought it proper to 


< act under O. II, 7. 6, Civil Procedure Code 


‘and has directed the institution and trial 
of four separate ceses regarding the sales 
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and has made an order of remand under 
O. XLI, t. 23, Civil Procedure Code. 
Against this order of remand the preseut 
_ appeal has béen . preferred. -O. II, v. 3 (1) 
provides that “save as otherwise provided, 
a plaintiff may unite inthe sante suit several 
causes of action against the same defendant, ` 
or the same defendants jointly, and any 
plaintiffs having causes of action in which 
“they are jointly interested against the same 
defendant or the seme defendants jointly 
may unite such causes of action in the same. 
suit," Rules 4 ənd 5 of the same Order 
piovide that in certain cases this cannot 
be done. ‘The suit for pre-emption was ' 
really against the vendee, The different 
vendors under the different four sale-deeds 
were not necessary parties. They were : 
simply impleaded as pro forma defendants. 
The suit was, therefore, properly instituted. 
The Trial Court did not think fit to act 
under rule 6,-tried the case and passed a 
decree, In my opinion, it was not proper - 
for the Appellate Court to have interfered 
with the discretion of the Trial-Comt in 
this matter. Evidence has: been taken, 
the suit has been tried and a decree has 
been passed. It is highly inconvenient, 
if not improper, that the entire proceedings 
taken in the Court below should be set 
aside and four separate suits should be 
instituted and the trial should begin over 
.. again. This will result in loss of time 
and money to the parties.” - `- 
. I accordingly accept this appeal and 
set aside the order of remand with costs. 
ZK. & N. É. Appeal accepted. 


. Vol. 74 
LALU Y. FAZAL DIN? 
LAHORE HIGH COURT. 
SECOND CIVIL Apesal, No. 2159 OF 1919 . 
December 21, 1922. 
Present: —Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 
LALU AND OTHERS—DEFENDANTS 
--APPELLANTS 
" versus 
FAZAL DIN AND OTHERS— 

.. , PLAINTIFFS—RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42—De- 
claration as to right D Succession —Suit, malui 
taintility of. 

A suit does not lie for a declardtion, “not of an 
existing right but of a spes successionis, that is, 
the chance or possibility -of' acquiring a right in 
the future. The Courts. will not grant a declara- 
tion that plaintiff is entitled to Succeed to certain 
property on the happening of a- ertain event. 


Shimathoo Moothoo Vijia Ragoonadah Ko- 
landapuree Natchiay v. Dorasinga T evar, 2: I, A. 
169; 15 B. L. R. 83; 33 W. R. 311; 3 Sar. P. C. 
J. 456 (P.C, Greeman Singh v. Wahari Lali 
Singh, 8 C. x21 9 C. a ai 6 Ind, jur 
19143 4 Ind. Dec (w.s.) 8 (P. C.) and Pirtht Pal 
Kunwar v. Guman Kunwar, 17 1. A. 107117 C. 
9331 5 Sar. P. C. J. 569; Rafique & Jackson's 
P. C. No. 118 ; 8 Ind. Dec. (N. $.) 1167 (P. C.), 
relied on, 

Second appeal from. a. decree of tke 
District Judge, Rawalpindi, dated the 4th 
July 1919, varying that of thé Junior Sub- 
ordinate Judge, Rawalpindi, dated the 21st 
October 1918. 

Mr. M. S. Bhagat, for tjie Appellants. 

Sardar Kharak Singh, for Mr. D. R. 
Sawhney, for the Respondents, 


JUDGMENT. —The. following pedigrée 
table will explain. how the parties | are 
related to«each other, 


ZULFIKAR, 





Karam, 





| 
Sie. Ali Muhammad, Qamar Din, 
ERES aaa NA Biwi, 








. | R , | a8 B 
Karam | akh ah Musamniat Lalu=Musamma 
Karam Nur, Karam Nur, 

costes] nas 
iio Misi, . ", Musammal Jan; 


defendant No. nc „defendant. No, 2; 


^ 
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On the goth January - 1883 Karam,’ 
sou of Zulfikar, gifted the property in suit 
to Musammmat Biwi, his ‘daughter, and 
Karain Bakhsh, his daugbter's Son. Lalu, 


the 2nd son "of Musammat Biwi, was 
evidently not ` born at this time. In 
1884 the plaintiffs, who are ‘the sons 


of Mehr, brought a suit against the donor 


and the donee for a declaration’ that 
the said gift ^ was invalid- and that. 
it would not affect the  reversionary 


rights of the plaintifis after the death of the 
donor. ' This suit was dismissed. On 
Musamniat Biwi’s death the property in 
suit was mutated in the name of-her soh, 

Karam Bakhsh, and when he died his widow, 

Musammat Karam Nur, succeeded to the 
property on a life-tentre, Musammat 
“Karam Nur entered into a re-marriage with 
Lalu; brother of her deceased "husband, 
and then the property had to be mutated 
again, this time in ‘the names, of her two 
ininor daughters, Musammai Misti and 
Musammat Jan. This mutation was elicted 
in 1908 and since that date the daughters 
have been in uninterrupted and continuous 
"possession of the land in question. In April 
1918 the plaintiffs brought the present suit 
for a declaration thatthey werethe next 
reversionary heirs of defendants Nos. (i) 
and (2), viz., Musammat Misri and Musam- 
mai jan, and that on the death or, the 
marriage of the latter they would be en- 
titled to succeed to the property now in 
their possession. The suit was 3esisted on 
the ground that the plaintiffs had no cause 
‘of action-; that ‘they “had no locus -standi 
to maintain. the suit in the presence of 
‘Lalu, their uncle, wlio was a nearer heir 


‘than the plaintifis; that the-gift' made by 


Karam in 1883 was ‘intended for the benefit 
of the whole family, ‘and that the property 
could not revert to the plaintiffs until the 
total extinction of the lineal descendants, 
male and female of the donees. On these 
pleadings Lalu was also impleaded as a 
defendant in the case. The Trial Court 
dismissed the suit on the ground that the 
plaintiffs were remote collaterals and had no 
tight to sut in the presence of Dalu, o nearer 
reversioner than themselves. Oii appeal, the 
learned District Judge by an order, which: 
is wholly unintelligible, modified the decree 
of the First Court and held that on the 
failure of the line of Musammat Misri and 


seh of 
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"Musammat jan, Lalu would be entitled to 
succeed to half the property in suit. 


Against this judgment and decree both 


parties have appealed. — 


“Tn our opinion the order of the learned 


"District. Judge is clearly wrong and must be 


set aside on the short ground that there is 


tio cause of action for this suit. What the 


plaintiffs want to obtein is an affirmative 


'' «declaration; that they may have the right 


‘to succeed to the property on tne decvh or 
tlie marriage of the two defendants; in cther 
words, they ask for a declaration ‘‘ not. of 
an existing right tut of a spes successtonts, 
é. e., the chaace or possibility of acquiring 
atightinthefuture. Itliasbeen repeatedly 
‘held -that the Courts will not grant such 
a declaration, vide Sirlmethoo Meothoo 
Vijia | Ragoonadah  Kolandapuree Nat- 


- -chlar v. Dorasinga Tevar(x), Greeman Singh 


v. Wahari Lall Singh (2) and Pirthi - Pal 
Kunwar v. Guman Kunwar (3). Tt will 
be open no doubtto the plaintifis when 
succession opens out to sue for possession 


‘of the property if possession is denied 


them. Mo oe 
We accept the appeal and dismiss the plain- 
tiffs’ suit, but, havingregard to the fact that 
‘the plaintifis arenot to blame for this appeal 
‘and that the appeal has been necessitated 


N.. S.) 8 (P. C.). ; 
| hu 9331 5 Sar. P, C. J. 569; 
No. 118; 8 Ind, Dec. 


tac 


` Ind. 
>. (3) 17 L A: 1071 17 C. 
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LAHORE HIGH COURT. 
First CIVIL APPEAL NO. 2544 OF 1919. 
. February-27, 1923. 
Present;-—Mr. Justice Le Rossignol and: 
Mr. Justice Martineau. 
"BENI PARSHAD-—PLAINTIEEF— 
APPELLANT 
versus 
Musammat -GUR DEVI—DEFENDANT 


—RESPONDENT. 
." Hindu , Law— Joint family—Partition; partial, 
effect of. ` "e Adi N 
, The very conception of a joint Hindu family 
involves joint ownership of allthe family property 
by its members, and the moment a partition takes 
-place betweeen the members, even though it is a 
partition of only a portion of the joint ‘property, 
they cease to be members of a joint Hindu family. 
. .[p. 895, col. 1.] 
Gavrishankay Parabhuram v, Atmaram Raja» 
ran, 18 B, 611; 9 Ind. Dec. (N. S$.) 916, dissented 
rom. 


First eppeel from a- decree of the 
‘Senior Subordinate Judge, Ambala, dated 
‘the Zgth August 1919. © = 0 i 

Mr. Manohar Lal, for the Appellants. 

Lala Jagan Nath, for the Respondent. 

JUDG. ~The plaintiff is .. the 
brother, and the defendant © Mttsam- 
mat Gur Devi, is the widow of Atma 
“Ram, a Bania of Jagadhari, who died 
„on the gth June r917, and the suit is 
for a declaration that the defendant is not 
the heir of Atma Ram and is not entitled to 
the Succession Certificate "which she has 
“obtained, the plointifi's. contention being 
thet he and Atma Ram formed a joint 
Hindu family arid that the defendant is 
“also not entitled to succeed by reason of 
her unchastity during her huspand's lite- 
time. The lower Court has dismissed the 
suit, finding that the plaintiff and Atma 
Ram were divided in status by a partition 
which took place between them, that the 
, evidence as to the defendant’s unchastity 
is unreliable, and that if thete wes any 
-unchastity it was condoned by her husband, 
The plaintiff appeals. 

It is not disputed that the plaintiff and 
Atma Ram executed a deed on the 23rd 


July 1916 (page 9 of the paper-book) by : 


. Which they partitioned a portion.of the im- 
moveable property, viz., the Houses and 
shops. But Counsel for the appellant 
contends that, notwithstanding this 
partition, they continued to be mem- 
‘bers of a joint .Hindu 1 
“gards the ‘rest of the property which 


1 


family as re- . 


i 


- Vol. 73] 
SULTAN UV. WARYAM. 


remained undivided. He relies on Gavrishan- 
kar Parabhuram v. Almaram Rajaram 
(i) which supports his contention. But 
with allrespect we cannot agree With the 
view taken by the Larned Judges of the 
Bombay High Court. "The very conception 
of a joint Hindu family involves joint 
ownership of all the family property by. its 
members, and consequently the moment 
the partition took place between the plaintiff 
and Atma Ram in 1916, even though it was 
a partition of only a portion of the joint 
property, they ceased to be members 
of a joint Hindu family. ‘The case 
for the defendant is also supported by 
the plaintifs own application and 
affidavit’ dated the 
in a suit which he and his brother 
had instituted ageinst one Ganpat Rai for 
the possession of a half share in a garden. 
Atma, Ram died during the pendency of 
that suit, and the plaintiff stated in his 
application and affidavit that Musammat 
Gur Devi was Atma Ram's sole-heir.Án- 
other fact which is noteworthy is-that in 
the account-books of the family Atma Ram's 


hata is separate from the plaintiff's, as ` 


the latter has admitted. We have no hesi- 
tation in agreeing with the. lower Court 
that the plaintiff and Atma Ram were not 
members of a joint Hindu family at the 
time of the latter's death. « — . M. 
-We also agree in the finding that the de- 
fendant’s unchastity has not been proved. 
No doubt it appears that, unchastity' was 
imputed to her, the allegation being that a 
child to whom she had given birth was 
illegitimate but the. evidence ` produced 
against her is wholly utircliable, the state- 
ments of the witnesses in regard' to her 
misconduct being purely hearsay. ` 
We accordingly dismiss the appeal 
costs, > ATE 
Z. E. 
(1) 18 B, 611; g Ind, Dec. (N. S.) 916. ` 


with 
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Appeal dismissed: ; . 
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‘LAHORE HIGH COURT. 
SECONDCIVIL APPEAL No. 1226 or 1920. 

: March 10, 1923. 

Present :~-Mr. Justice Martineau and. Mr. 
i Justice Zafar Ali. | . 
SULTAN AND OTHERS—DEFENDANTS— 

APPELLANTS ; 
| ^ c versus | : 
WARYAM—PLAINTIFE— RESPONDENT. 
Muhammadan Law—Marvlage—Option of pu- 

berty— Ignorance of marriage, effect ofe ' 
', Under the Muhammadan Law a girl who is 
unaware of her marriage at the time.when she 
attains puberty retains her option of repudiation 
until she becomes aware of the marriage, and 
the option is prolonged until she is a¢quainted 
with the fact that she has the right to repudiate 
the marriage, : 
Bismillah Begam v. Nur Mohammad, 63 Ind. 
Cas. 702; 19 A. L. J. 845; 3 U. P. I, R. (A) 186). 
44 A. 61; (1922) A. I. R. (A) 155, relied on, ` 

Second appeal from the decree of the 
District Judge, Jhaug, at Sargodha, dated 
‘the 20th February 1920, affirming that 
of the Senior Subordinaté Judge, Jhang, 
dated the 13th January 1920. 

Lala Ram Chand Manchanda, for the 

Appeltants. 


JUDGMENT.—The plaintiff has been. 
given a decree for restitution of conjugal 
tights, the Subordinate Judge finding that 
the defendant, Sahiban, who was born on. 
the rath August 1903, was married to the 
plaintiff when she was 4 or § years old, 
her brother, acting as her guardian, and 
that, althougn the marriage has not been 
‘consummated, she has lost her right of 
repudiating it as she. did not exercise, 
the tight immediately on attaining puberty, 
but repudiated the marriage for the first 
time when she filed her. written statement 
in Court on the.4th July 1919, when. she 
was nearly x6 years of age. The District. 
Judge-has affirnied the decree of the Hirst 
Court, and the defendants have preferred 
“a segond appeal ; "s^ . 500650 5 
The judgment of the learned "District 
Judge does not comply with the require- 
. ments of the law, as he has given only his 
bare finding on the issues without stating 
his reasons for them: It is, however, 
not necessary. to remand the case for a 
proper judgment to be written by him 
as we think that even on the facts found 
the suit should be dismissed, 
There-is nothing to show that Sahiban, 
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who was only 4-01 5 years old when she was : 


married, had any knowledge of the marriage 
before the suit was instituted, and it stands 
‘to reason that she could not exercise lier 
` option of repudiating the matriage so long 
as she,Was ignorant that a matriage Had 
taken place. That a girl who is unaware 
of her marriage at the time when she attains 
puberty rétdins her“ option of répudiation 


until she becoties award of itis recoprized ^ 


in. Wilson's Ariglo-Muhemimadan Law,.5th 
-Edition, - on page -95, and in “Amir “Ali’s 
“Muhammadan Law, Volume IT, 4th- Edition 
‘on pige-426, and it-has-also Leen he 1d in 
Bismillah Begam v. ‘Nur ‘Mohamad (1 ), 
that the option is proloüged until the giil 
. ds'acquainted with the fact that she has the 
‘right to- repudiate the inartiage. f 
It Was riot till the 23rd May 19149 that 
Sahiban was served with a summons in 
‘the suit. She was not present.in Court 
, at the next heating, which took place on 
‘the 2nd‘ June, and the case was adjourned 


to the ryth Jutie in order that she might - 


‘attend and make-a statement -about her 
age, She appeared on the ryth but was 
‘not questioned, and the Court postponed the 


“case to tlie 4tli July, for the examination `. 


."9f the plaintiff. On that date the written 
~statément ‘was filed, in which Sahiban 
"repudiated the marriage. 

-There was thus no unréasonable delay on 
“Her part in repudiating the marriage when 

‘she came to know that the plaintiff was 
‘claiming " her as his wife. We hold that 
«she-had tiot lost her option of repudiation, 
: and that the-suit must, therefore, fail. 


We accept the appeal . ex parte, reverse ` 


' the decrees of the Courts below, and dismiss 
“the suit with costs throughout. - 
OBK - beck | Appeal accepted. ` 


(1) 63 Ind. Cas. 702) 19 A, L. J. 8453 3 U; P. 
2^ R. (A) 1865 44 A. 61; (1922) A. LR. (A) 155. 
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‘LAHORE HIGH GOURT. 

SECOND CIVI, APPEAL No. 1068 cr 1920. 
March 5, 1923. 
Present:-—Sit Shadi Lal Kr., Chief Justice, 

and Mr. Justice Zafar Ali. 
. Musammat NAWAB BIBI, MINOR, 

THROUGH THÉ GUARDIANSHIP OF 
ABU AND ANOTHER—-DEFENDANTS 

— APPELLANTS 
versus a à 

. ALLAH DITTA PLAINTIFF-AND 
"PHAGU--DEFENDANT—RESPONDENT. | 
Muhammadan Law— Restitution of conjugal rights 
-— Marriage by way of exchange—Pu erty— Pre- 
stemption. 

The father of the defendant, a Muhammadan girl, 
married her to plaintiff while she was still an infant 
inorder to procure’ for himself the hand of the 
plaintiff's sister by way of exchange, Several years 
after the marriage and nearly two “years, after 
defendant had attained puberty, the plaintiff sued 
for restitution of conjugal rights: 

Held; that under: the circumstances the de- 
fendant was justified in denying the -plaintiff’s 
-right to restitution of conjugal rights, “which ‘could 
‘not, therefore, be enforced. - 

The age of puberty is generally. fixed at 14 in 
.the male dnd 12 in. the female "but according to 
Muhammadan Law a girl must be presumed to 
“have teáchèd puberty on completing the fifteenth 
year of hér life, -[p. 897, col. 1.]- 

Second appeal from the decree of:the 
District Judge, Gurdaspur, - dated the 
-21st February 1920, reversing that of the 
:Munsif, First Class, Shakargarh, District 
Gurdaspur, datd the I4th October 1919. 

Lala Mehr Chand Mahajan, for the 
-Appellants. 

Lala Mul Chand, R. S., for the Respond- 
ents. 


JUDGMENT. — his second appeal arises 
out of a suit -for restitution of conjuga! 
rights. ‘Ihe parties are Mussalmans of a 
low caste known as Bharai, The First Court 
dismissed the suit finding that the alleged 
marriage was not proved. On appeal the 
leatned District Judge came to the con- 
trary conclusion and decreed the suit. It 
is contendedin this Court‘on behalf of tre 

alleged wife (appellant) that even if she was 
married, the plaintiff, under the circum- 
stances of the case, was not entitled to a 
decree for restitution of conjugalrights. We 
are of opinion that this contention must 
prevail though the finding of the learned 
- District Judge on the question of marriage 
being one of fact cannot be interfered 
with ou second appeal. According to the 
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plaintifi’s own showing the marriage took ` 


place sofar back as the 21st; March r9c5 
when she was a child less than three yeats of 
age, and he was only about ene vear older 


than she; Her mother was dead and her. 


father, in order to procure for himself the 
hand of the plaiutiff's sister in marriage, 
married this infant daughter to the piain- 
tiff by way of exchange. Therefore, it is 
clear that he made a sacrifice of her to 
serve his own selfish purpose without- any 
tegard to her future welfare. The plaintiff 
-did not lay claim to.her and did not cate 
to bring her to live with him ever after she 
had attained puberty. The age of puberty 
is generally fixed at 14 in the male and r2 
in the female but, according to Muham- 
madan Law, a girl must be presumed to 
have reached puberty om completing the 
fifteenth year of her life which the ap- 
pellant did ín June 1917. The plaintiff 
neglected her all this time and did not 
institute the suit till the 4th March 1919. 
She is at present over 20' years. of age’ 
and is, therefore, quite justified in deny- 
ing the plaintiff's claim. to conjugal rights 
‘agoinst -her. Therefore, we accept the 
appeal and dismiss the plaintiff's suit. The 


perties  .tó — beor . ‘theif’ "own costs 
Shrouhgout. © 7^7 7... 2 7 : 
Z K. ÑN. H, Appael. allowed. 
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LAHORE HIGH COURT. 
Civi, REVISION PETITION No. 410 OF 1922. 
“January 22, 1923. : 
Preseni:—-Mr. Justice Abdul Raoof. 
: Mussammat BEGUM—PZLAINTIFE 
"S —PÉTITIONER I 
~ versus 
JAFAR. HASSAN—DEFENDANT 
EE — RESPONDENT. 1 
Civil Procedure "Code (Act V of 1908), O. 
XXXIII, r7, Y5—4Afplicaiion for leave to 
sue as pauper, disntissal of, for want of prosecutton— 
Fresh application, ^ * 


. wheihey barred. Tol 
‘The rejection of an application for leave to sue 
as a pauper for failure of the applicant to press 


sue aga pauper in respect- of the same- right. 
[p. 898; col x] °° 5 - E > 

Ranchod Morar v. Berzanji Edulji, 20 -B. 86; 
ro Ind. Dec. (N. 8.) 6r6, Naraini  Kuar v. 
Mikhan Lal, 17 A. 526; A. W. N. (1835) 105; 
8 Ind, Dec. (x. 8.) 636, relied on. 


57 


CASES.. Bog 


Petition, under section 44 of Act IX of 
1919, fot revision of the order of the Senior 
Subordinate Judge, Ludhiana, dated the 
22nd February 1922. l 


Sheikh- Umar Bakhsh, for the Petitioner. 


Dr, Sir Mohammad Iqbal, Kt., for the 
Respondent. - n 
JUDGMENT.—This is an application 


asking this Court to revise an order refusing 
to allow the applicant to sue as a pauper. 
The applicant first made an application 
on the 23rd of November 1920, for per- 
mission to sue as a pauper. On the 3oth 
of November 1920 some sort of compromise 
was effected between the applicant and the 
opposite party in consequence of which the 
applicant did not press her application and 
the Court on the rst of December made an 
order refusing the application on the ground 
that it wasnot pressed. On the 25th of 
August 1921 the applicant applied for a 
review of the order of refusal but the review 
was not granted. The present application 


:was made on the 3rd of October 1921 in 


respect-of the same right to sue and was 
rejected on the ground that in consequence 
of. the compromise the petitioner was not 
‘entitled to sue. The question which I have 
todecideis whetherthis applicationis barred 
or not by the provisions of O. XXXIII, 
r. 15, Civil: Procedure Code. This rule pro- 
vides that “an order refusing to allow the 
applicant to sue as a pauper, shall be a bar 
to any subsequent application of the like 


- nature by himin respect of the same right.” 


It was contended on behalf of the appli- 
cant that r. 7, O. XXXIII, Civil Proce- 
dure Code, under whichitissaid the order 
of refusal was made contemplates an inquiry 
into the question of pauperism and that it 
is only after holding such an enquiry that 
the Courtcan make an order under that 
rule either allowing or refusing to allow 
the applicant to sue as a pauper. The argu- 
mentis that as the first application was 
rejected without an ên quiry into the pauper- 
ism of the petitioner the order of refusal 
cannot be said to have been made under rule 

aid that, therefore, the order of refusal 
made on the first application caunot be 
a bar to the present application. A similar 
q yestion uuder almost similar circumstancee 
was raised before the Bombay High Court 


_ of refusal. 
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' in the case of Ranchod Morar v. Bezanji ` 


‘Eduljt (x) and it was held “ that the order 
“rejecting the plaintiff's first application 
was an order under section 409 of the Code 
of Civil Procedure; that both the appli- 
'éations were made in respect of the same 
"right to sue, and that the order rejecting 
the fitst application operated as a bar under 
section 413 of the Codeto the entertain- 
‘ment of thé second application," Rule 
7 of O. XXXIII of the present.Code makes 
"the same provision as was contained in sec- 


-tion 409, Civil Procedure Code, and rule 15 


“of the same Order is almost the same as 
section 413 of the old Code. In the Bombay 
` case the Court had made an order of refusal 
as the petitioner had refused to go on with 


“his application. In the present case also `’ 


“the petitioner had refused to press her 
application in consequence of the alleged 
compromise. 


A further contention was put forward - 


on behalf of the petitioner, that in this 
case there was no order of refusal but simply 
“an` order rejecting’ the: application and, 
‘therefore, neither rule 7 nor rule 15 
` applied." A “similar argument was put 
forward ‘in the -Bombay case and the 
„learned Judges held that section 499 
was the ‘only section :in the Code 
under which the órder- rejecting the appli- 
‘cation could “have been made and that, 
` therefore, it must be taken to be an order 
In the case of: Naraint Kuar 
- v. Makhan Lal (2) the learned Judges of 
-a Division Bench at page 528 are reported 
to have made the following observation :— 


-“ Itis obvious from section 413 that when. 


an’ order, , under section 409 is made,.. 
there is a bar to any further application 
-fo sue as a pauper.” 
Following the two above decisions I 
` must hold that.the present application is 
barred, The application is rejected with 
costs. 


Z. K. Application rejected. 


(1) 20 B. 86; ro Ind. Dec. (N. 8.) 616. - 


. (2) 17 A. 526; A. W. N. (1895) 106; 8 Ind. 
+ Dec. (N.S.) 636. "^ ` : 
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LAHORE HIGH COURT. 
First CIVI, ArPEAL-NO. 565 OF I9IQ. 
pt February 5, 1923. ` 
Present ‘—Mr. Justice Broadway and Mr. 
Justice Zafar Ali. : 
Musammat DIY AN—PrLAINTIFF— 
APPELLANT 
^ ^ versus ; 
. HIRA NAND AND oTHERS—DEFENDANTS— 
RESPONDENTS. ; 
Custom-—Succession—Step-mother, right of, to 
succeed step-son—Arorasof Montgomery District— 
| Hindu Law—Succession-—Disability—Lunatic— 
Person unable to manage affairs—Pleadings, 
construction of. . 
-' In cases where custom is alleged, a duty is im- 
posed on the Court to endeavour to ascertain the 
-existence and nature of thatcustom. [p. 900, col. 1.] 
Fatima Bibi v. Gul, 127 . P. R. 1893, 
Kartar Singh v. Mathar Singh, 94 P. R. . 1898, 
_ Lovendi v. Krishen Kaur, 149 P. R: 1888 and 
Daya Ram v. Sohel Singh, 1x0 P. R. 1906; 31 
P.L. R. 1907;59 P.W.R. 1907 (F.B:), followed. 
Prayaga Doss Jee Varu v^ Venkama Naidu, 
, 44Ind. Cas.641;23 M. L. T. 137; (1918) M. W.N. 
346; 7 L. W. 477, Raja Rup Singh v. Rant Baisnj, 
,7 À. Xi 3x3 I, A, 149; 4 Sar. P. C. J. 533; AWN, 
1884) 246; 3. Ind. Dec. (N. S.) 902 (P. CG), 
Azhimanila Veettil Kannu Pillai v. Kayinari 
„Gopalan Nair, 26 Ind, Cas. 337) (1914) M.W.N, 
; 883, Arabar Rahaman v, Ismail Ebrahim, 27 
Ind. Cas. 373, Ganpat v. Daulat Ram, 68 P. R. 
1904; 123 P. L. R. 1904;  Khair-ul-misa v. 
Bahadur Ali, 27 P. R. 1906; 11 P.L. R. 1906) 
17 P, W, R. 1906, referred to. . - : 

The fact that a particular tribe has in many 
matters adopted agricultural custom, cannot by 
itself afford a'basis for the deduction that in the 
said tribe a custom exists by which a.step-mother 
Succeedstoherstep-son,. (p. 900, col. 2.] 

There is no general custom in the Punjab re- 
cognising the succession of the step-mother to 
a step-son. On the contrary, a step-mother's right 
to succeed to her step-son according to the general 
custom has been negatived, and it i? for the person 
setting up such a right to satisfy the Court by the . 
ptoduction of instances where step-mothers have 
succeeded that such a custom exists. [p. 900, col.2.] 

Among Aroras of the Montgomery District 
astep-mother is not entitled by custom to succeed 
to her step-son. {p.gor, col:2.] ' - 

Obiter dictum:—A man may be incapable of 
looking after his affairs without being a lunatic 
within the meaning of that term for the purpose 
of preventiug his succession under the Hindu 
Law. [p. 9or, col. r.] ; 

. ‘The assumption of control by the Court of Wards 
, of the property of a person does not imply lunacy 
. such as would cause a disability to succeed under 
_ the H ndu Law. [p.gor,cohrz.] 

Surti v. Narain Das, 12 A; 520; A, W.N. (1890) 

: £10; 6 Ind. Dec. (N. 8.) 1082, relied on. 3 

First appeal from a decree of the Senior 
Subordinate Judge, Montgomery, dated 
the 3rd March i919. s 
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. Bakhshi Tek Chand, and Ijala Mehr: 
Chand Mahajan, for the Appellant. 
Pandit Shes Narain, B. B., for the 


Respondents. . 
. JUDGMENT —A preliminary point was 
disposed of by our order dated the 23rd 
January 1923, and a short adjournment 
granted as we were informed that there was 
a possibility of a compromise being ehected. 
Negotiations have fallen through, and the 
appeal has been heard on the merits. 

One Nibahu Ram had three sons, 
Behadur Chand, Kanshi Ram and Dalpat 
Rai, The parties to this case are the 
descendents of these three sons and the 
following  pedigrec-tables will be of 
assistance in the case :— : : 


BAHADUR CHAND 





Chain Ram Punjab Rai Barkat no Kheman 
ne Rai Ditta (childless.) 





Dilbagh Rai Gopal Das 
Š à (defendant - 
Hita Nand No. 5) 
(defendant "ud 
No. 3.) | Gurbakhsh Rai 
DC f (defendant No, 2.) 
L 
suh Raj Munshi-Ratn| | 
(defendant (defendant 
No, 3.) 


No, 4) 





i | 
sut dt Rai Men] Rai Shania Rai Tara Chand 
defendant (defendant (defendant (defendant 

© (No, 7) No. 8.) No. 9.) No. 6) 


° KANSHI 


Mahtab Rai = 1. Musammat 2, Deoki; 3. Diyan, 


Rajan; 





Fateh Chand, 7 —. 
! : two daughters, 
DALPAT RAI 
Gulab Rai 


^ 


Sundar. Mukaddam  Nihala cum Salamat 
(child- (defendant (defendant |: (childless) 
less)” No.10) . No, TI) _ 2 


M 





ea NEC 
Ajaio Rai 


Bhag Rai . 
“(defendant No, 13.) 


defendant No. 12.) 
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The plaintiff is Musammat Diyan, on? 
of the widows of Mahtab Rai: on whose 
death his entire estate, real and personal 


` descended to his son Fateh Chand.. This 


Fateh Chand was said to have been insane. 
Inanyevent,he wasnotcapable of managing 
his own affairs with the result that the 
Court of Wards took over his estate. Fateh 
Chand died unmarried in December 1914, 
On the r4th of August 1915 the suit out 
of which this appeal has arisen was instituted 
by Musammat Diyan for « declaration, 
that she was entitled to possession of the 
property left by her deceased. step-son, 
Fateh Chand, during her lifetime as against. 
the said Fateh Chand’s collaterals. The par- 
ties are Aroras owning considerable estates 
in sevetal villages in the Montgomery Dis-. 
trict, and Musammat Diyan alleged that | 
they were governed by gemindara custom 
under which she was entitled to succeed 
to her step-son. : 

The Trial Court found that the property. 
was not ancestral and that the plaintiff 
had feiled to prove any general agricul- 
tural custom which would give her the right 
to succeed to her step-son. He, therefore, 
dismissed the suit, holding at the same time 
that the ‘plaintiff might have succeeded 
if she had alleged a special custom antong 
Araras placing the mother and the step- 
mother on the same footing as regards 
succession to a deceased son. This remark 
was due apparently to the fact that the 
Trial Court had cometo the conclusion 
t agticulturists as a whole a 
step-mother was allowed to succeed to her 
step-son. - . 

Mr, Tek Chand for Muwusammai Diyan 
has contended that the Trial Court has 
placed too narrow a construction on tbe 


.plaint and that, on the finding arrived at 


by him it should have decreed the suit. 


: He further contended that the cvidence 


on the record amply proved that the paities . 
to this case were govertied by agricultural 

custom -under which .a -step-mother can 
succeed to her step-son, He uiged that by 
using the expresssion ' zemindara ` custom” 
in the plaint the plaintiff meant the general 
custom as followed by the agriculturists 
in the Montgomery -` District. and that 
under this custom a-step-mother’s right 


-was recognised. and’ that, therefore, there 


was no need to specifically mention the 
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existence. of -a special custom as suggested 
by the learned Senior Subordinate Judge. 
It' was also urged that, inasmuch as Fateh 
Chand was. a lutiatic at the time of his 
father's death, had the parties been governed 
by Hindy Law, the said Fateh Chand would 
not have succeeded. -The fact that he did 
succeed, it was claimed, pointed to the 
parties (Aroras) being governed by custom. 
‘In support.of the contention that tae 
learned Senior Subordinate Judge had taken 
too natrow a view of the pleadings, our 
attention was drawn to Prayaga Doss Jee 
Varu y. Venkamu Naidu (1), Raja Rup 
Singh.v. Rani Baisni (2), Azhimanila Veeitil. 
Kannu Pallai v. Kayinari Gopalan Nair (3) 
Arabar Rahaman v. Ismail Ebrahim. (4), 
Ganpat v: Daulat Ram (5) and Khatr-ul-nisa 
v. Bahadur Ali (6). We are inclined to 
accept the contention that the learned 
Senior Subordinate Judge took too narrow 
a view of the pléadings and we are in general 
agreement. with ' : Fatima Bib wv. Gul 
(7),. Kartar Singh v. Mathar Singh (8), 
Ton v: Kishën Kaur (9) and Daya Ram 
. Sohel Singh (1o), that in cases where 
rari is alleged, a.duty is also imposed 
on the Court to endeavour to ascertain the 
existence and: nature ofthat custom. _ 
> Mr. Tek Chand ‘then “took: us through 
the evidence, oral and ‘documentary, on 
the - record. . . This “evidence shows that in 
matters relating to succession Aroras follow 
‘agricultural custom, It was argued from 
this that it should be presumed that the 
‘said Aroras were also governed by a custom 
"by which a step-mother was entitled to 
succeed to a step-son, In this respect 
our attention was drawn to Harbans Lal 
"v. Atra (ix), -Taj Muhammad v. Sayad 
‘Muhammad (12), Nur Muhammad v. Khuda 
(1) 44 Ind. Cas. 6411 23 M. L. T, 1571 7 L. W. 
477; (1918) M, W. N. 346. 
(2) 7 A.xiril.A.149; 488r. P.C. J. 533; A. W. 
N. (1884) 246; 3 Ind. Dec. (N, 8.) 902 (P. C.). 
PS 26 Ind. Cas, 337; (1914) M. W. N. 883. 
(4) 27 Ind. Cas. 373. 
(5) 68 P. R. 19941 123 P. TJ. R. 1904. 
' (6) A P. R. 19061 11 P.I, R. 1906 17 P.W. 
R. 1906, 
(7) 127 P. R. 1893. 
94 P. R, 1898. 
149 P. R. 1888, 
. iro P. R. 19061 31 P. X. R. 1907; 59 P. 
R. 1907 (P. 
(11) 53 Ind. et 858. 
(12) 34 Ind. Cas. 126; 12a P. R. 1916; 48 P. 
Le Re 19171 94.P. W: Ry 1910, 
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Bakhsh (13) and Ram Lal v. Gopi (14). 
We aie unable, however, tc agree to this 
proposition. The fact that the tribe to 
which the parties belong’ have in many 
matters adopted agricultural custem is no 
doubt a fact to be considered in deciding 
whether or not the said tribe have adc pted 
the particular custom set up by the plaintiff, 

That Arovas do follow custom in many 
matters canot be denied, vide ‘Nathu 
Mula v. Bihari (15), Lasko Bai v. Asa Nand 
(16), Mokanda v. Balli Singh (17), Pitambar 
v. Ganesha Ram (18), Anant Ram v. 
Hukman Mal (19) and Budhu Ram v. 

Muhammad Din (20) but in none of these 
cases was this patricular custom with which 
we are now concerned under consideration. 


` So far as this Province is concerned, 
we have been unable to find any general 
custom recugnising the succession of a step- 
mother t6 a step-son. Indeed, at age 88 
of Nctes on Punjab Custom by Ellis, it is 
said that the step-miother has , no right 
ordinarily except to mairitenance, and this 
proposition is also laid down in Rattigan’s 
Digest of the t ustomaty Law; pages 30 and 
I. ‘this proposition is also supported 
y Kirpi v. Ramjas (21), Kauhaya Singh v. 
Premi (22) .and Bishen Das v. Mansa 
Devi (23). «1t seenis to us. therefore, that, 
if anything, a step-mother' stright to succeed 
to lier’ step-son according to the general 
custom has been negatived anditisfor the 


: plaintiff in the. present case to clearly 


satisfy us by the production of iustances, 
wbére step-mothérs have usc that 
such a custom exists. . 


The fact that Fateh Chand SAN to 
-his father cannot by itself be regarded as 


(13) 34 Ind. Cas, 1351 125 P. R. 1916; 93 P. 
W., R. 1916; 49 P. L. R. 1916. 

(14) 251nd..Cas, S He 24 P. R. 1914; 58 P. W. 
R. 1914; 196 P. L. R. 1914. 

(15) 67 P. R.. 1888. 

(16) 1i44P.R.1882. 

(17) 85 P. R., 1884. 

(189) 148 P. R. 1890. 

(19) 02 P. R. 1902; 102 P. I. R. 1902. 

(20) 32 Ind, Cas. 315; 86 P. R. 1915; 196 P. 
I, R. 19151 165 P. W. R. 1915. 

(at) 153 P. R.x889. 

(22) 20 Ind. Cas. 876; 322 P. i R. 1913; 166 
P.W. R. 1973. 

(23) 23 Ind, Cas. 536; 47 P. R. 1914 60 P. L. 
R. 19141 176 P. W. R.^*1914. 
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sufficient proof of the family being governed 
by custom. It i$ true that in the plaint 
it was' alleged that Fateh Chand was a 
lunatic at the time of his father’s death, 
but this fact was denied inthe pleadings 
and there is no real evidence to support 
the assertion. - A man may be incapable ot 
looking after his affairs without necessarily 
being a lunatic within the meaning of that 
term for tke purposes of prcevertirg kis 
succession under the Hindu Law. It was 
teld in Surii v. Narain Das (24), that the 
assumption of control by the Court ‘of 
Wards.of the property of a person did not 
imply lunacy such as would cause a disabi- 
‘lity to'succeed. A reference to the riwaj- 
i-am of this district shows that the question 
„of a step-mother's right to succeed to her 
step-son was never considered although 
various other matters were brought for- 
"ward, namely, questions relating to adop- 
tion, kkana damadi and widow re-marriage. 
“On geneicl rules we are, therefore, unable 
to hold that the custom set up can be 
deduced. It was, however, contended thet 
th: seid custom had been proved by the 
instances on the record and this view has 
undoubtedly, been taken by the learned 
.Sérior Subordinate Judge in deciding issue 
No. 4. An examination cf those instances, 
however, does not seem to us to. warrant 
the conclusion airived gt by the Court 
below. i 

The first, Exhibit P.-14, rclatesio the suc- 
cession to one Budhu a minor, who was 
succeeded by his father's tw ‘widows. 
This was a case amongst Brahmans and there 
was nothing whatever to show the existence 
of any other pussible heirs. The mutations 
show that the two widows were living 
in the same house and clearly they were 
both entitled to maintenance et leest, 

Exhibit P.-24 refers to the seme property 
as also does P. 25, which mutation shows 
that on the death of Budhu's mother his 
step-mother took the property. We cannot 
regard this instance as of any value. 

Exhibit P.-17° relates to the succession 
to an occupancy tenancy, the last occupancy 
tenant being Dheram Chand, an Arora. 
He died without issue and without leaving 
a widow, His mother ond step-mother 


2 
An Ea 1082, . 
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got 


were treated as heirs and the mutation 
was attested by Dharam Chand's paternal 
uncle. “The area wasnotlarge. We cannot 
regard this instance as of any great valuc 
to prove the custom set up. 

In Exhibit P.29, ‘Tara Siugh and his 
step-mother succeeded jointly toethe pro- 
perty of Tara ' Singh's father Rattan 
Singh, an Arora.” This. is not a case of 
Succession by -a ste p-mother to.a -step-son. 
and cannot establish the Custom set up 
. Exhibit P.-26 is on the same. footing 
as P.-29. and affords” no: assistance. `>. 

^ Exhibit P.-27 rélates tö Khatis and was 
not a succession to a step-soi. —— ^ 
_ „After a careful consideration `of this 
evidence we are undble to huld that: the 

custom. set-up ‘by the plaintiff in this case 
- has been proved. “The fact that the tribe 
to which.the parties: belong. are im many 
Tespects- governed: by custom: cannot by 
itself afford a basis for the- deduction that 
-in the said tribe-a custom exists by which 
“a stepmother succeeds to her step-son. ` 
Arguments were addressed by the'learned 
Counsel as to whether the déferidants- 
respóndents with the plaintiff. formed a 
compact village community, It is not 
necessary for.us to discuss this question 
and we would. only note that the history 
of the villages in which this family holds 
property appears to show that the said 
villages are owned almost entirely by this 
- family. - -7 : : i 

It is clear that under Hindu Law Musam- 

mat Diyan would not succeed to het step-scn 
. Fateh Chand. "The riwaj-i-am affords her 
-no assistance, inasmuch as it is silent as 
to this question and the evidence on the 

record does not,in- our opinion, prove the 
custom..set up. We accordingly dismiss 
.this-appeal with costs. : 

AE - Appeal dismissed, 
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‘ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL No. 260 oF 1922. 
WA, March 28, 1923.. 
Present: Mr. Justice’ Lindsay 
. Mr. justice Daniels. , 
FATEH “DIN AND OTHERS— 
EFENDANTS—APPELLANTS 
a versus . 
KISHEN LAL—PrAINTIFF-—RECPCNDFNT. 
^ - Transfer of Property Act (IV of: 1882), s. 
68—Movigage security—Diminulion in value. 


and 


A mortgage security will be considered diminished 
_in value within the meaning of section 68 of the 
“Transfer of Property Act, if its letting value’ has 

decreaséd, even though the property itself has 
undergone tio.change. . . Ns ; 

Where a person who mortgaged his sir plots 
‘with possession stipulated to pay Rs. 76 a8 
interest on the mortgage-money and executed a 
'siínultaneous kahuliat to rent the plots from the 


«mortgagee at the amount but,.at the time of the 


fixation of rent by the Revenue Court.as ex-pro-, 


prietory tenant, objected to the amount, and 
the Rent Conrt fixed the rent at Rs. 27: 
Held, that the value of.the security had dimi- 
.nished within the meaning of section 68 of the 
“Transfer of Property Act and the mortgagee could 
| sue for the mortgage nroney. 1 
.. Second appeal againt the decree of the 
‘District Judge, Agra, dated the zgrd 
Noveniber 1921. i ] 
Mr. N. P. Asthana, for the Appellants. 
Mr. Panna Lal, fot the Respondent. 


JUDGMENT.—This appeal arises ott 
of asuitin which a usufructuary mortgagee 
sued for his mortgage-money on the ground 
of not having obtained possession of the 
full property mortgaged to him, Two points 

. were in issue and have been found by the 
Court below., In the first place, at the time 
of the mortgage it was stipulated that 

‘the mortgagors should pay Rs.76 a yearas 
interest on tne mottgage-money. The mort- 
gagors executed a simultaneous habultyat 
which was really part of the same transac- 
tion, agreeiug to rent the plots trom the 
mortgagee at arent of Rs, 76. Attnetime 
of fixing rent by the Revenue Court 
they objected that Rs. 76 was in 
excess of the rent which they were 
liable to pay as ex-proprietary tenants— 
the plot mortgaged was -si plot—and 
rent. was fixed at Rs. 27-4-7. The learned 
District Judge has held in favour of 
the defenauts-appellants on this point on the 


ground that the value of the sectity was 
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not diminished within the meaning of sec- 
tion 68 by this transaction. We are unable 
to agree with the learned District Judge 
on this ‘point. The value of a property . 
depends to a large extent upon the income 
which is obtainable. from it and | prop- 
erty yielding an income of Rs. 27 a year is 
obviously of much lesser value than prop- 
erty yielding an income of Rs. 76 a 
year. . 

` The second point urged by the plaintiff 
was that certain plots had been inserted 
in the mortgage-deed which did not belong 
to the mortgagors and of which the plaintiff 
was, therefore, unable to obtain possession. 
"The lower Appellate Court finds this to have 
been the fact, and under section 68 (c) of 
the Transfer of Property Act has given the 
plaintiff a decree for the mortgage-money. 
It is contendedin this Court that section 
68 (c) is not applicable on the ground that 
‘itis not proved that tae mortgagors deliber- 
ately inserted these plots in the deed know- 
ing that they had no title to them. This 
circumstanceis, however, immaterial. Under 
section 65 of the Transfer of Property Act’ 
the mortgagor is deemed to contract that 
he has the interest which he professes to. 
have in the"mortgaged property, and, fur- 
ther, under section 68 (c) of the Act, when- 
ever the mortgagor fails to deliver posses- 
sionof the property to the usufructury mort- 
gagee the latter is entitled to sue for his 


"mortgage money. On hoth issues, therefore, 


we find-in favour of the plaintiff. We 
accordingly uphold the decree of the Court 
below and dismiss the appeal” with costs 
including in this Court fees on the higher 
scale. ars 
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` LAHORE HIGH COURT, .. 
LETTERS PATENT APPEAL No. 67 OF 1922. 
. November 24, 1922. | 
Present—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Fforde. 
GANWA AND ANOTHER—PLAINTIFFS 
—APPELLANTS 
a versus 
JOTI PRASAD AND OTHERS— 
DEFENDANTS—RESPONDENTS. : 

Limitation Act (IX of 1908), Sch. I Art, 10— 
Pre-emption, suit for—Property in possession of 
tenants-—Physical: possession— Limitation. 

Whether the subject of a sale does or does not 
admit of physical possession must be determined 
with reference to the date of the sale, and it is 
immaterial whethér the property afterwards became 
susceptible of physical possession. 

Property which is in the possession of a tenant 
does not admit of physical possession within the 
uu of Art. 10 of Sch, Ito the Limitation 

ct. * 
Letters Patent Appeal front the decree 

dated 7th February 1922 passed by Mr. 
Justice LeRossignol: in Civil Appeal No. 
1930 of r921 and published as 6g Ind. Cas. 
418 reversing that of the District Judge, 
Ambala, dated the,6th July 1921. - 

Lala: Mehr Chand Mahajan, for the 
Appellants. 

Mr. Devi Dial, for the Respondents. 

JUDGMENT.—This appeal arises out of 
an action for the pre-emption ofa plot of 
agriculturalland, and the sole question for 
determination is whether the claim was 
barred by limitation..Now the undisputed 
facts are as follows :— : 

The sale was effected on the 11th Febitiary 
1918, but the property sold was at that 
time 
not evicted until June r91r8.. It appears 
that a sale-deed was subsequently executed 
and registered in September r9gri8.- 

It is beyond dispute that Art. xo of 
the First Schedule to the. Indian Limitation 
Act of 1998 governs the action, but the 
matter in controversy is whether the first 
part of the third column of that Article 
oc the second pait applies-to the claim. 
Now, it has been 1epeatedly held beth by 
this Couit as well as by the Allahabad High 
Court that property, which is in the posses- 
sion of a tenant dues not admit of physical. 
possession withir the meaning of that Arti- 
cle. This principle is firmly establisied, and 

_it is now too late to questiun its correctness. 

Whether the subjet of the sale does or 
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in possession of tenants who were . 
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does not admit of physical possession must. 
be determined with reference to the date ‘of 
the sale, and it is immaterial whether the 
property afterwards became susceptible of 
physical possession, The date of the sale 
is the crucial date for deciding whether the 
first partof the Article governs the action, 
and it is common ground that on that date 
the property in question was in the posses- 
sion of tenants. We must, therefore, 
hold that the subject-matter of the sale did 
not admit of physical possession: and that 
‘the second part of the Article prescribes the 
rule of limitation applicable to this case. 
The sale-deed was registered in Septem- 
ber 1918 arid the action, which was brought 
within one year from that date, was not 
barred by the law of limitation. We accord- 
ingly accept the appeal and, reversing the 


` judgment appealed against, wé restore the 


order of the District Judge, remanding 
the case for re-decision. The vendees must 
pay the costs incurred by the plaintiff in 
this Court as well as in the Court of the 
learned Judge in Chambers, 

Z. K. 


. MADRAS HIGH COURT, 

Crvin Sarr No. 661 or 1920. 
Match 16; .1922. à 
Present:-—Mr. Justice Kumaraswami Sastri. 
ABDUL . WAHAB SAHIB--PLAINTIFF— 

- i APPELLANT .. 
. versus . 
M. ROKIA BIBI SAHIBA AND OYRERS— 
DEFENDANTS —RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), s. 2 (2), 
O. XXV I, vr. x1, 12—Lelters Patent (Mad) 
cl. xs—Parinership sutt—Dispite as to terms 
of partnership—Reference by Judge - of whole 
suit to Official Referee, validity of—Order, whether 
appealable—Order, whether can be questioned in 
same proceeding—Consent of. parttes, effect of— 
Functions of Court and Commissioner. .- 
- In a suit ou the Original Side of the High Court 
for dissolution of an alleged . partnership and 
accounts, the defendants disputed the terms of 
partnership. When the suit came on for trial, 
the Judge referred the whole suit-to the Official 
Referee to determine what share the plaintiff 


r 
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had in the business and then to take a full 
account of. the partnership. The Official 
Referee without taking- accounts submitted a 
report as to the-terms of the partnership, its 
duration and shares of parties. The consideration 
of the report came up again before another 
judge.* On objections being taken to the report : 
Held, (1) that. the order of the Judge 
referring the whole suit to the Official Referee 
was neither a "'decree " within the meaning of 
section 2 (2) of the Code of Civil Procedure, nor 
a “judgment” within the meaning of clause 15 
of the Letters Patent and was, therefore, not 
appealable; ` i : 
Tuljaram Row v. Alagappa Cheitiar, 8 Ind. Cas. 
340; 35 M. 3; (rg10) M. W. N. 697; 8 M. L. T. 
453; 21 M. L. J. 1° (BB), followed. : 
(2) that the Official Referee had no power to decide 
questions as to terms of partnership, its duration 
or the shares of partners and the adjudication 
by him of these questions was ulira vires and the 


order of reference by the Judge could not confer. 


jurisdiction on the referee to decide them, 
[p. 906, col. r.] a : 

. (3) that, however, neither the order of reference 
nor the reportof the Official Referee could be treated 
as mete nullities and in the same suit and the 
same proceedings it was not open to the parties 
to get behind the said, order until it were 
reversed or modified in appeal or review. | 

Ledgavd v. Bull, 9 A. 191] 13 I. A, 1343 4 Sat, 
P. C. J 741) 5 Ind. Dec. (x. 8.) 561 (P. C), Minak- 
shi Naidu v. Subramanya, 11 M. 26; 14 I. A, 160; 
5 Sar, P. C, J. 54; 11 Ind. Jur. 393; 4 Ind, Dec. 
(N. S.) 18 (P. C.), Rajlakshmi Dasi v. Katayanee 
Dasee, 12 Ind, Cas. 4604; 38 C. 639, Nusserwanjee 
Pestonjee v. Meer Mynoodeon Khan, 6 M. X. A. 134j 
I9 B. R, 50, Raja Har Narain Singh v. Chaudhrain 
Bhagwant Kuar, 13 A. 300] 18 I. A. 55; 6Sar. P. C. 
J. 141 15 Ind, Jur, 283; 7 Ind, Dec. (N. 8.) 189 (P. C.), 
distinguished. 


George Henry Hook v. Admtnistrator-General of 
Bengal, 60 Ind. Cas. 631; 48 C. 499) 19 A. I. J. 
366; 40 M. L. J. 4231 29 M. L. T. 336; (1921) M. W, 
N. 3133 33 C. L-J. 74051 3.U. P. L. R. (P. C.) 17; 23 
Bom. L. R 648; 
L. W. 221 (P, C), Munugl Pershad Dichity. Grija 
Kani Lahiri, 8 C. 5x; 1 C. In R. 113; 8 I. A. 123; 
4 Sar. P. C. J. 249; 4 Ind. Dec. (N. $.) 32 (P. C.), 
Sukhnath Rai v. Nehal Chand, 59 Ind, Cas. 801; 42 
A. 661 IBA. L. J. 6441 2 U. P. IL. R. (A) 240, 
Gomathan Alamelu v. Komanduy Krishnamacharlu, 
27 M. 118, Tuljaram Row v.. Gopala Aiyan, 40 Ind, 
Cas. 613; (1917) M. W..N. 234; 21 M. L. T. 229; 32 
M. L. J. 434, Sashikanta Acharyya v. Raja Sarat 
Chandre Rat Chaudhurt, 70 Ind. Cas. 6; 34 C. T, 
J- 415, Krishna Behari Roy v, BunwariLall Roy, 
2 I-A. 283) 1 C. 144; 25 W, R. 1; 3 Sar. P, C. f, 
5593 3 Suth P.-C. J. 213; rInd. Dec. (N. 5.) 93 
(P. C), Bent Ram v, Nanhu Mal, 7 A. 102; II I, 
A. 181) 4 Bar. P. C, J. 564) 4 Ind, Dec, (N. $.) 138 
(P.C, Rajeswara Sethupati Avergal [Raja of 
Ramnad]v. Velusami Tevar, 59 Ind. Cas. 880; 25 
C.W. N. 581; 19 A. L. J. 168; 40 M. L. j. 197; 13 
L. W. 290; (1921) M. W. N. 51; 33 C. Ie J. 218; 23 
Bom. L. R. 701, Ex pario, Manohar Bhivvay, 2 B. 
H.C.R.374, and Sadastva Pillai v. Ramaling i 
Pillal, 15 B, In Rs 383; 24 W.R, 193, relied on, 


48 I. A. 1471 25 C. W. N. 915; I4" 


ras 


There is a sharp division between the functions 
of a Judge disposing of a sult and of a Commissioner 
like an Officíal Referee who is merely to aid the 
I udge in taking accounts rendered necessary 

or the passing of a final decree, "The function 
of the Court is to determine the substantive rights 
of parties where they-are disputed and to decide 
in what manner and from what date accounts 
have to be taken. The function of the Official 
Referee is to take accounts having regard to the 
declaration of the rights of parties made by the 
Judge in passing the preliminary decree. His 

„powers. to deal. with the question are not limited 
simply to matters of arithmetic but he bas, for the 
purpose. of carrying into effect the directions 
given by the Judge in the preliminary decree 
-and for the purpose of arriving at conclusions 
as to the state of accounts between the parties, 
power to take evidence and deal with matters 
anciliary thereto. [p. 907, cols, 1 & 2.) A 

The powers of an Official Referee in Madras, 
limited as they are, must be sought for in the 
Civil Procedure Code and the OriginalSide Rules, 
and, in partnership suits, he is only a permanent 
Commissioner whose duty it is to take accounts 
and make enquiries contemplated by the Code 
and the Rules. 

A distinction has to be drawn between cases 
where a Court having no jurisdiction to try the 
suit and cases where a Court having jurisdiction, 
Passes an order which it is incompetent to pass. 
[p. 908, col, 2.] . - 2 

An order without jurisdiction passed in a suit 
which the Court has jurisdiction to entertain 
and try cannot be treated as a nullity by the same 
Court in subsequent proceedings, 

When a Judge has no inherent jurisdiction 
over the subject-matter of a suit the parties cannot, 
by their mutua] consent, convert it into a proper 
judicial process, although they may constitute 
the Judge their arbiter, and be bound by his 
decision on the merits when these are submitted 
to him, But, when, in a cause which the Judge 
is competent to try, the parties without objection 
join issue and go to trial upon the merits, the 
defendant cannot subsequently dispute his juris- 
diction upon the ground that there were irregulari- 
ties in the initial procedure which, if objected 
to at the time, would have led to the dismissal 
of the suit. [p. 908, col. 1.] 

The Rules of Practice and Procedure of the English 
Courts do not form part of the substantive rules 
on the Original Side of the Madras High Court. 7 

Mr.C. P. Ramaswamt Iyer, Advccate 
General, for the Appellent. 

Mr. Tx Ethíraja Mudallar, for the Res- 
pondents. : 

JUDGMENT.—'rhis matter arises out 
of a report submitted by the Official Referee 
in pursuance of an order dated the “th 
of April rg2i. The suit was filed by the 
plaintifffor a dissolution of partnership ard 
for the taking of the partnership accounts, 
the case for the plointiff being that he 
dnd his father, the deceased Hajee Abdul 


Ghani Sahib, were trading in partnership 
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from the rst of September rors on the terms 
mentioned in the plaint. The defendants 
are sued as the legal represeutatives 
of the deceased Hajee Abdul Ghani Sahib. 
Defendants Nos. I and 3 filed written 
statements denying that the partnership 
was carried on on the terms mentioned 
in the plaint and alleged that the plaintiff 
worked in the business only up to tlie 
end of October 1917 and that he had 
overdrawn his share of the profits. The 
and defendant filed a written statement 
putting the plaintiff to the'proof of his 
cloim. The 4th defendant is the plaintiff 
himself and is on record as oue of the legal 
representatives of his father. 

The following issues were settled:— 
(1) What were the terms of the partner: 


ship between the plaintiff and the deceased 
Hajee Abdul Ghani Sahib? E 

(2) What was the duration of the said 
partnership ? : 

(3) Are the sums referred to in paragraphs 
9 aud ro of the plaint assets of tbe pattner- 
Ship? . : 

(1) What are the shares of the parties 
as heits in the estate of the deceased’ Hajee 
Abdul Ghani Sahib? 

(5) To what relief are the parties entitled ? 

When the suit came for trial, Coutts- 
‘Trotter, J., without determining any ‘of 
the matters in controversy in the suit 
passed the following order cn the 8th of 
April 1921 :-~—'' The whole case is referred 
to the Official Referee to determine what 
share the plaintiff had, in the business 
cartied* on by the deceased Hajee Abdul 
Ghani Sahib and having determined that, 
to take a full account as in an ordinary 
partnership action aud report to this Cot,” 
The rst defendant states. that this order 
was passed by consent of all parties, but 
this is not amditted by the plaintiff nor 
does the order ptirport to have been passed 
by consent. In pursuance of this order 
what is called an fnterim decree was drawn 
up by the office. M 

Objections have been filed to the Official 
Referee's report by the plaintiff. The Offi- 
cial Referee in the report submitted has not 
taken an account but has confined -his 
report to the determination of Issues Nos. 
1,2'and ' 4, viz., asto the terms of the pärt- 
nership; its duration and the shares of the 
parties. The objection taken by the plaint- 
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iffis that the Official Referee had no juris- 
diction to go into these questions} that tle 
order referring the whole suit to him Ly 
Coutts-Trotter, J., was without jurisdicticu 
and is uliya tires, and that, even if tle 
Official Referee had power to go*into these 
questions, his decision is wrong on tke 
merits, ` It is contended for the defendants 
(1) that the Official Referee has power to 
go into the matter} (2) that, even if ke has 
no power, tke order of Coutts-Trotter, J., 
referring the whole suit to him cannot 
be questioned in this suit so lorg es it 
remains in force and has not teen set 
aside either by review o1 by way of appeal, 
and (3) that section 97 of the Civil Procedure 
Code prevents the correctness of a prelim- 
inaty decree not appealed against from 
being disputed in appeal from any final 
decree that may te passed and so a fcitícel 
bars any objection to proceedings in the 
suit necessary for the obtaining of tke 
final decree, 

As regards tbe objection founded on 
section 97 of the Civil Procedure €ode, 
the order is-not an dulerim decree ot even 
a judgment within the meaning of tke 
Letters.Pátent. Rule 15 of O. XX of tle 


‘Civil Procedure Code provides that where 


a suit is for- the dissolution of a partrer- 
ship, or the taking of partnership accounts, 
the Court, before passing a final decree, 
may pass a preliminary decree declaring 
the proportionate shares of tke ‘parties, 
fixing the day on which the parireisbip 
shall stand dissolved or ke deemed to 
have been. dissolved and directing such 
accounts to be taken, and other acts to te 
done, as it thinks fit. Section 2, sub- 


clause (2), of the Civil Procedure Cave, 


defines decree as-the formal expressicn 
of an adjudication which, so far es regards 
the Court expressing it, conclusively deter- 
mines the rights of the parties with regard 
‘to all or any of the matters in controversy 
in the suit and may te either preliminary 
or final and the explanation states that 
a decree is preliminary when further pro- 
ceedings have to be taken before the suit 
can be completely disposed cf. It is final 
when such adjudication completely dis- 
poses of the suit. It may be pattly pre- 
liminary and partly final. In order, tkere- 
fore: for an order to te a preliminary decrce 
the Gourt-should dispose.of finely seme 
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at least of the mattersin contorversy. In 
the present case there is nothing disposed 
of, All that the learned Judge states 
is, that the. whole work is to be done by 
the Official Referee, no rights of the parties 
having been adjudicated . upon. 
the order of the 8th of April a judgment 
within the meaning of. clause r5 of the 
Letters Patent, as thére is no adjudication 
on any matter., I need oily refer to Tul- 
jaram Row v. Alagappa Cheltlar (1), «hee 
the definition of judgmentisfully discussed 
by aFull Bench of tbis Court. Sir Arnold 
White, C. J., observes as follows :—-'' The 

“test seems to me to be not what is the 
form of the ‘adjudication but what is its 
effect in the suit or- proceeding in which 
it is made. If its effect, whatever its torm 
may be; and whatever may he the natwe 
of the application ou which it is.made, 
is to put an end to the suit or proceeding 
so far as the Court before which the suit 
or proceeding is pending is concerned, 
or if its effect, if it is notcomplied with, 

_is to put an end to the suit or proceeding, 
I think the adjudication is a judgment 
within the meaning. of the clause, “An 
adjudication on en application which, is 
nothing more than a step towards obtain- 
ing a final adjudication in the suit is not, 
in my opinion, a judgment within the 
meaning of the Letters Putent." 

, As regards the powers of the Official 
.Referee to go into the questions. I am 
of opinion that he has no power to decide 
questions as to the terms of partnership, 
its duration or the shares of the partners, 
So far as the Official Referee is conceried, 
there are no provisionsin the Civil Procedure 
'Code or in the Original Side Rules ana- 
logous to O. XXXVI of the Rules of the 
Supreme Court which deals with Referees 
and O. LV, which deals with the powers 
and duties of Masters, aud, therefore, it is 
not necessary to consider the procedure 
iu English Courts or the English decision 
based on those rules in arriving at a 
conclusion as to the powers of the Official 
Referee of this Court. There is no Statute 
constituting the office of the Official Referee, 
and his powers have; therefore, to be deter- 
mined with reference to the provisions 


(ry 8 Iud, Cas, 3491.35 Moy (1929) M. W.N, 
697, 8 M, L. T, 453) 21: M, L. J. I. (F, B.) 
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of the Civil Procedure Code and the Original” 
Side Rules, So far as the Code is concerned, 
section 75 enacts that, subject to. such 
conditions and limitations as may be pre- ' 
scribed, the Court may issue a Commission 
to examine any person to make a local 
investigation; to examire or adjust ac- 
counts; or to make a partition. O. 
XXVI refers to Commissions issued in 
pursuance ofthe powers couferred by sec- 
tion 75, and rules rr and 12, refer to Com- 
missions toexamine or to adjust accounts, 
Rule xr enacts that in any suit in which 
an examination or adjustment of acceunts ` 
is necessary, the Court may issue a Commis- 
sion to such person asit thinks fit directing 
him to make such examination of. ad- 
justment, and rule r2 enacts that the 
Court shall furnish the Commissioner with 
such part of the proceedings and such 
instructions as appear necessary and the 
instructions shall distinctly specify whether 
the Commissioner is merely to transmit 
the proceedings, which he may hold ou 
the enquiry, or also to report his own opinion 
on the point referred for his examination. 
Clause’ (2) The proceedings and report (if 
any) of the Commissioner shall be evidence 
in the suit, but where the Court has reason 
to be dissatisfied with them, it may direct 
stich further enquiry as it shall think fit.. 
Rules 15 to 18 cóntain general provisions 
as to the expenses of the Commission, 
the powers of the Commissioner, to examine 
parties, witnesses and documents and the 
appearance of the parties before the Com- 
missioner, Prior to the appointment of 
the Official Referee in the year 1914 the 
practice of the Court was to appoint Com- 
missioners ad hoc, whenever accounts had 
‘to be gone into in partuersbip, partition 
and administratiun ections., The practice 
was usually for a Vakil to be appointed 
who submitted his report, and the matter 
was disposed of by the Judge in Chambers 
in the Reference Court. This procedure 
having been found to be dilatory and 
inconvenients, it; was thought desirable 
that there should be an officer of Court 
to do what was usually done by the Com- 


-missioner appointed and an Official Referee 


was appointed ; but the rules do not con- 
fer on the Official Referee any bigher powers 
than those conferred ou the Commissic ners. 
Order XXIII of the Original Side Rules 


Vol; 73) 

ABDUL WAHAB P, ROKIA BIBI. 
refers to the procedure in cases of reference 
to a Judge in Chambers and the provisions 
of that Order relate to cases where tle 
Judge takes the accovnts himself. O. 
XXIV relates to reference to Commission- 
er ot arbitrator, O. XXIV-A refers 
to proceedings before the Official Referee 
and role Ir provides that, -subject to the 


rüles hereinafter contaired, O. XXIV of: 


the Original Side relating to ` accounts 
and enquiresreferred to a Commissiorer 
' shall, as fer as practiceble, apply to all 
proceedings tefore tke Official Referee. 
O. XXIV-A while it prescrites the pro- 
cedure fe be followed by the Official Ref- 
ereedoes rct give him tke powers which 
are conferred by the Erglish Supreme Corrts 
Rules on the Officiel Referee cr Mester. 
Rule 4 cf O. XXIV-A tas keen referred 
to but it dces rot cnfer on the Referee 
ell tke powers of a Judge or constitute 
him a Judgeof the Court. All thatit states 
is that inmetters within his competerce 
he shall conduct the enquiry in tke sene 
manner as e Judge in Chamteis heering 
references. It seems ta me that the Official 
Referee's powers, limited es they, ere must 
be sought forin the Civil Procedure Code 
and the Original Side Rules and that, Faving 
regard ti the provisions referred to by me 
above, the Officicl Referee is in partnership 
suits only a permarent * Contrissiorer 
whose duty is to take accounts and moke 
enquiries contemplated by the Code and 
the Rules. There has to be e sharp divi- 
sion between the function of a Judge dis- 
posing ^f a suit and a Commissiorer who 
. is to aid the Judgein taking accounts ren- 
dered recessery for the passing of a fioel 
decree, I think that the function of the 
Court in such cases is to determire the righ.ts 
of the parties where the rights of the parties 
or the terms of the partnership are disputed 
and to decide in what manner ard from 
what date eccounts heve to be teken. 
The function of the Officizl Referee is to 
take «ccounts having regerd to the decle- 
raticns of the rights cf the parties mede 
by the Judge-in passing the preliminary 
decree and his powers to deal with the 
questionsare not limited simply to matters 


of arithmetic but he has, for the purposes ` 


of carrying intc effect the directions given 
by the Judge inthe preliminary decree 
and for the purpose of arriving at con- 
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clusions as to the state of accounts between 
the parties, power to take evidence and 
deal with matters auxillary thereto: He 
is.not a Judge of tke Cocrt but only a 
Commissiorér and I think that the adjudi- 
cation by him of these questione which; 
urcer the Ccde ard the Rules, form 
part of the functions of a Judge would te 
ultra vires. The Judge referring to tke 
Official Referee questions which have to te 
tried by himself could not ctnfer juris- 
dicticnon the Cfficiel Referee any more than 
Fe can confer jurisdiction on a stranger 
by asking him to'cecice points in dispute 
in tke case. Questions esto tke substen-, 


‘tive r'ghts of tbe parties are solely within 


tke province ot a Judge erd matters of 
Cetail, 4, e., tke working out of those righs 
either by taking out accounts or effectirg | 
a partition cr selling properties are, under 
the rules, functions which tre Judge may 
delegate to the Official Referee. While 
it is conceded by Mr. Ethiraja Mudeliar 
for the defendants that there is nothing 
in the Code or in the Rules which gives 
tke Official Referee powers to dispose of 
questions in dispute es to the substantive 
tights cf the parties his contention is 
that in the absénce of any provisions 
in the Code or in the Rules, the English 
Rules ot Practice should apply, but -no 
authority is cited for the proposition that 
the Rules of Procedure of the English Courts 
form part of the substantive rules on the 
Original Side. It will te a novel and, in 
my opinion, a dangerous proposition to 
hold that the Rules of Practice in English 
Courts apply en bico to tbe Original Side 
except in so fer es our «wn rules modify 
them, 


: The question, however, remeins as to 


- how far I have power in these proceedings 


to treet the order of Coutts-Trotter, J., 
and tke report of-the Officiel Referee as 
mere nullities. It is. contended by the 
Advocate-Geueral for the .plaintiff thet, 
if Coutts-Trotter, J., had no jurisdiction 
tc pass tke order referring the whole suit 
to tke Official Referee, no consent of parties, 
even if it was giveu at the time of the pass- 
ing of the order, would affect the question, 
and that the proceedings before the Official 
Referee would be a nullity thereby leaving 
the. whole matter in the same position 
as it was when the order was passed and 
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féeference is made by him to Ledgard v. 
Bull (2); Minakshi Naidu v. Subramanya 
(3); Rajlıkshmi Dasi v. Katayanee Dasee (4), 
Nusserwanjee Pestonjes v, Meer Mynoodeen 
"Khan (5) and Raja Har Narain Singh 
xw. Chawmdhrain Bhagwant Keay (6). There 
can be little doubt that, so far as the authori- 
ties go, want of jurisdiction in a Judge 
to try a suit renders the proceedings void 
'and that no amount of consent could confer 
jurisdiction where no jurisdiction exists. 
The principle has thus been laid down 
by their Lordships of the Privy Council in 
‘Ledgard v. Bull (a: “When the Judge 
has no inherent jurisdiction over the subject 
matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper 
judicial process, although they may constitute 
. the Judge their arbiter, and be bound by 
"his decision on the merits when these 
are submitted to him. But there are 
numerous authorities: which establish that 
‘when, in a.cause-which the Judge is com- 
petent to try, the parties without objection 
join- issue and go to trial upon the merits, 
the defendant cannot subsequently dispute 
his jurisdiction upon the grounds that 
there were irregularities in the initial pro- 
'cedure which, if objected to at the time, 
would have led to the dismissal of the 
- suit.” The authorities cited, however, refer 
to objection being taken either in appeal 
‘from the decision or in subsequent suits 
or proceedings. The cases cited by the 
"Advocate-General do not touch the question 
as to how far in the samesuitand in the 
same proceedings, it is open to the parties 
‘to get behind an order passed, however 
incorrect that order may be. No authority 
has been cited in favour of the contention 
of the Advocate-General that I ought to go 
behind-the order of Coutts-Trotter, J., and 
theauthorities I shall refer to are against 
‘the contention. In George Henry Hook v. 
Adminisriator-General of Bengal (7), their 
(2) '9 A. 191; 13 I. A. 134) 4 Sar, P. C. J.741 
:5 Ind, Dec. (X. S.) 561 (P. CJ. 
(3) TI M. 26; 14 I, A. 160; 5 Sar, P. C. J. 34; 
11 Ind, Jur, 393) 4 Ind, Dec, (N. &) 18 (P.C.) 
(4) 13 Ind, Cas. 464; 38 C, 6$9. 
fs) 6 M. I, A. 134 | 19 Ẹ. R. 5o. 
(6) 13 A. 300; 18 I. A, 55; 6 Sar. P, C. J. 14 
.15 Ind, Jur. 283; 7 Ind, Dee, (N.8.) 189 (P. C... 
(y) 60 Ind. Cas 631; 48 C, 499; 19 A, L. J. 
366; 40 M. L. J. 423: 20.M. L. T. 336; (1921) M. 
W. N. 313; 33 C. L J. 40543 U. P. L. R. (P. C.) 
17; 23 Bom. L. R. e 48 L A, 1474 28 C, W. N. 
915; 14 le W, 221 (P, C). 
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Lordships of the Privy Council Held, that.the 
Principle of res judicata is applicable to all 
orders passed in the same suit between 
the same parties when the question 
arises in subsequent porceedings in the suit, 
The Order of Coutts-Trotter, J., standing 
as it does unreveised or unmodified either 
by appeal or review, must, I think; be taken 
to bind the parties in subsequent proceed- 
ings in the suit, and that the only remedy 
of the plaintiff is to carry tbe order in 
appeal I have already pointed out that 
in the present case no appeal lies at present, 
but under the Code an order passed which 
is not subject to appeal can be objected 
to after the passing of the final decree 
which under the Code can be appealed 
against. I think also, that a distinction 
has to te drawn between cases where the 
Court has no jurisdiction to try the suit 
and cases where the Court having jurisdic- 
tion passes an order which it is incompetent 
to pass. It cannot be disputed that in the 
present case Coutts-Trotter, J., had jurisdic- 
tion to try the suit though, in the view I 
take, he had no jurisdiction to refer the 
whole suit to the Official Referee for dis- 
posal. In Mungul Pershad Dichil v. Grija 
Kant Lahiri (8) it was held by theft Lord- 
ships of the Privy Council that where a 
Court having jurisdiction to try an issue 
has given an erroneous decision, such 
decision must, if unreversed, be treated 
as valid. I may also refer to Sukhnath 
Rai v. Nehal Chand (9). It has been held 
that where a decree is passed by a Court 
not having jurisdiction and «he decree 
is not appealed against objection cannot 
be taken in execution proceedings which 
forms a continuation of the suit. In Goma- 
tham Alamelu v. Komanduv Krishnama- 
charlu (10) a suit on a mortgage was in- 
stituted in a District Munsifs Court, 
which was competent to try a suit of its 
nature and value, but the mortgaged lands 
were situate outside the jurisdiction of 
the District Munsif, who would, therefore, 
have had no jurisdiction, if objection was 
taken, to pass a mottgage-cecree affecting 


(8) 8 C srir €. L. R. 1130 8 d, A. 1935 4 
Ser, P, C. J. 249; 4 Ind. Dec. (N. 5. 32 (P. Cj. 

(9) 59 Ind., Ces. Bor; 42 A. 661; 18. A. In J. 
644; 2 U. P. L. R. «A) 240.4 

(10) 27 M. 118. 
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the lands. Such a decree was passed 
and when the decree-holder applied for 
an order absolute and for execution of the 
dearee objection was taken that the Court 
had no jurisdiction to entertain the suit 
and that the decree passed by it could 
neither be made absolute. or be executed. 
It was held that. the decree was not a 
nullity and that the  judgment-debtor 
should not be allowed to object to the 
validity of the decree in the course of its 
execution, In Tuljaram Raw v. Gopala Aiyan 
(tz) it was held that erroneous orders 
should be vacated by proper proceedings 
and should not be made the subject of 
- collateral attack by the parties, In Sashi- 
kanta Aeharyyav. Raja Sarat Chandra Rai 
Chaudhuri (12) it was held that the 
validity of an order at one stage of a liti- 
gation, unless forthwith challenged by ap- 
propriate proceedings in a Superior Tribunal, 
must be. regarded as conclusive between 
the parties and cannot be questioned or 
colleterally attacked at a later stage, and 
reference was made to Krishana. Behari 
Roy v. Bunpari Lall Roy (xs), M wungel Por- 
Shad DicMt v. Grija Kant Lahiri (8), Ram 
Kirpel vi Rup Ruari (14), Bent Ram v. 
Nowhu. Mal (15), George Henry Hook v. 
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without jurisdiction passed in a suit which 
the Court had jurisdiction to entertain 
and try can be treated as a nullity by 
the same Court in subsequent poceedings. 

In the view I take of the case, I think 
that, so far as the proceedings on the 
Original Side are concerned, I must treat 
the order passed by Coutts-‘Trotter, Fa 
as valid. The reference will proceed on 
that footing. The objections to the 
Official Referee’s report will be considered 
on the merits. 

V.N.V. & N.H. 


‘LAHORE HIGH COURT. 
-Lerprrs PATENT APPEAI No. 241 OF 1927, 
: July 21, 1922. 

Present :—Six Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Abdu! Qadir. 
XKANSHl RAM AND ANO1HER— 
DESENDANTS—APPELLANTS 


` Adieinistrator-General of Bengal (7) and 
'Raféssara Seihupati Avergal . [Raja of 
` Ramnad) v. Velusamt Tcvar (16). 1 may 


: testes 
SHARAF DIN AND ANOTHER-— 
PLAINTIFFS—RESPONDENTS. 


also refer to Ek parte, Munohar Bhivrav 
(17) and Sadasiva Pillai v. Ramalinga 
Pillai (18). 

It is argued by the Advocate-General 
that a distinction should be drawn between 
processuaf irregularities and fundamental 
defects of jurisdiction, but it seems to me 
that the decisions, I have referred to above 
do not support the view that an order 


(1z) 40 Ind. Cas. Oirp (1917) M. W. N. 2341 
ar M. L: T. 229; 32 M. L. J. 434. 
(12) 70 Ind. Cas. 61 34 C. L. J. 415. | 
(13).2 X. A. 283; x C. 144; 25 W. R. 133 Sar, 
P. C. J. 559; 3 Suth. P. C. J. 213; r Ind, Dec. 
(X. $) 93 (P. C)... D 
© (14% 6 A. 269; 11 I. A. 37; 4 Sar. P. C. J. 489; 
3 Ind. Dec. (N. 5.) 718;(P. C.). 
(15) 7 Ai 102; II I A. 181; 4 Sar. P.C. J. 5641 
4 Ind. Dec. (N. S.) 138 (P. C). f 
(16) 59 Ind. Cas. 880; 235 C. W. N. 581; r9 A. 
Jy. J. 168; 40 M, Ir. J. 197! 13 L. W. 290; (1921) 
M.W. N. 51) 33 C L. J. 218; 23 Boni. L: R. yor 
(P. C.) 7 E 
-` (rg) 2 B. H., C. R. 374. 
(18) 15 B. I. R. 3833 24 W.R, 193. 


. Babu Lal, 55 Ind, Cas. 403; 
on : 


Specife Relief Act (I of 877), ss. 53, 56— Tesa- 
porary $njunction— Injunction, whether limited to 
subordinate Courts—Civil Procedure Code ( Act 

V of 1908), S.I51, O. XXXIX,rr.i, 2—Tem- 
porary injunction, grant of — Inherent jurisdiction. 

Section 560f the Specific Relief Act; which occurs 


inthe Chapter relating to perpetua] injunctions, 


has no application to temporary injunctions 
Which are by the express words of section 53 left 
tolbe regulated by the Code of Civil Procedure. 


A Court can issue a temporary injunction stay- 
ing proceedings in a Court not subordinate to 


The Code of Civil Procedure is not exhaustive 
and the Courts have inherent jurisdiction ‘to 
act ex debito jusitiiae inorder to do that real 
and substantial justice for the administration of 
which alone they exist, 


Manohay Lat-Mahabiv Pershad v. Jai Navain- 
2 L. L. J. 283, relied 


- A Court can issue a temporary injunction stay. 
ing executian of a decree in a proper case even 
though no ground, such as is mentioned in O 
XXXIX, r.r or r. 2, of the Civil Procedure 
Code, has been alleged -or proved, `- s j 
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Letters Patent Appetl from a decree of 
.Mr. Justice Rroadway, in Miscellaneous 
Appeal No. 1214 of roar, dated the roth 
November 1921 and published as 66 Ind. 
Cas. x62, : 
‘Lala Hukam Chand, for the Apellants. 
. Mr, Des Raj Sawhney, for the Respond- 
ents, * - 1 MES : 
JUDGMENT.—The circumstances which 
have given tise to this appeal are briefly 
as follows i=- ' i 
On the 14th August 1919 the appellants, 
Kanshi Ram-Ram Das, obtained a. decree 
for possession of a house by the ejectment 
of one Nur Din, and in execution of that 
' decree the respondent, Sharaf Din, raised 
objections which were rejected by the Exe- 
cuting Court, The objector has now insti- 
tuted a suit for a declaration that he is 
not liable to be evicted from the house 
aud has also obtained an injunction pro- 
hibiting the execution of the decree pending 
the decision of the suit. The order of the 
Subordidate Judge granting the injunction 
has been upheld by Mr. Justice Braodway, 
aud the main question in this appeal under 
-élause 15 of the Letters Patent is whether 
the Subordinate Judge was authorised 


by law to grant the temporary: injunctin. . 


The learned Vakil for the appellants 
contends that as.the Munsif who was exe- 
cuting the decree was not subordinate 

_to the Subordinate Judge, the latter could 
not issue an injunction staying proceedings 
'in the Munsif’s Court. This contention 
-is based upon clause (b) of section 56 of 
tlie Specific Relief Act, but itis clear that 


_ section. 56 which occurs in the Chapter 


‘relating to. perpetual injunctions, ‘has 
-no application to temporary injunctions 


which are , by the express words of section 
_§3, left to be regulated by the Code of 


-Civil Procedure, If amy authority on the ' 


‘subject were needed, we would refer ‘to 
Amir Dulhin v. Admtnistrator-General of 
` Bengal (1). 

:- The only other question requiring deter- 
mination is whether the Subordinate Judge 
could issue a temporary injunction staying 

"the execution of a decree, when no ground, 
such: às is mentiond in O. XXXIX, r. 1 

'. OT f. 2, had been alleged or proved. Now 


ay € 3514 12 Ind, Dec; (s, &.) 235. 


-r i 
dist 
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there can. be no doubt that this case is not 
covered by the provisions of 0, XXXIX, 
but it has been held in a Division. Bench 
judgment of this Court reported 
as Manohar T.al-Mahabir, Pershad v. 
Jet Naratn-Babu Lal (2) (Letters Patent 
Appeal No. 17 of 1920) that the Code 
of Civil Procedure is not exhaustive, and 
that the Court hos inherent jurisdiction 
to act ex debito justiliea 1n order to do that 
real and substantial justice for the 
administration of which alone it exists.. 
The same view has been taken by the 
Punjab Chief Court is Manohar Lal-Makabir 
Pershad v. Jat Narain-Babu Lal (2). 

We are not, therefore, prepared to hold 
that the Subordinate Judge had no jurisdic- 
tion to grant the temporary iajunction. 
On the merits, no ground for our interfer- 
ence with thejudgmentat the learned Judge 


has been established. The appeal is 

therefore, dismissed with costs. : 
N. B. Appeal dismissed, — 
(2) s55Ind, Cas, 403; 21,. Is. J. 283, ` | i 


. EN mto. 


ie, ` 
- LAHORE HIGH COURT, . < 
SECOND Civi, APPEAL No. roo OF IQ2I. 
june 21, r922. 
‘Present:—Mr. Justice Scott-Smith, 
' LAKHMI DAS AND OTHERS— 
PLAINTIETS—~APPELLANTS . 
versus 
IMEHR CHAND AND OTHERS— 
DEFENDANTS-—RESPONDENTS. 
Limitation Act (IX of 1908), s. 5— Appellant 
having good case on meviis— Admission of appeal 
. after limitation. > i 
The fact that an appellant has a good case on 
the merits, is nota good ground for the exercise 
of the Court's discretion under section 5 of the 
limitation Act for the admission of the appeal 
after expiry of limitation. : PUR 
Appeal from a decree of the District 
Judge, Jullundur, dated the 19th August 
1920. 
Diwan Mehr Chand, for the Appellants, 
Mr. Fakir Chand „ior the Respondents, 
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JUDGMENT.—A preliminary objection is 
raised by Counsel for the respondents that 
this appeal is barred by time. The order 
appealed from is dated roth August r920 
aud the appeal was filed in this Court on the 
goth November 1920, but was ieturned 
on the 30th November 1920 by the office 
because a copy of the First Court’s judgment 
had not been filed with the memorandum 
of appeal. It was re-filed along with a 


copy of the First Court’s judgment on the : 


‘roth December 1920. Atthat time the 
appeal was admittedly time-barred. * Molu 
Mal v. Sri Ram (x)is an authority in support 
of the contention that the memorandum 
of appeal in second appeal to the High 
Court:must be accompanied by a copy of 

“the First Court's judgment and if the latter 

is not presented till after the period of 

limitation has expired, the appeal should 
ordinarily ‘be rejected as barred by time. 

The same view was takeninCivil Appeal No. 
2883 of 1920 which was reported as Dyala 
v. Hiru (2). Dewan Mehr Chand on behalf 

of the appellant admits that the appeal 

is barred by time but urges that it be 
admitted to hearing under section 5 of the 

Limitation Act. The only thing that he 
could urge is that on the merits his client 
has got agoodcase. This may or may not be 
so, but it does not appear to meto bea good 
ground for the exercise of this Court's 
discretion under section*5. A  valuabe 
right has accrued tothedefendants by reason 

of ths appeal having become barred 
by time and, therefore, I think that the 
appeal should not be admitted to hearing 
unless suficient cause is shown. None 
has been shown and I, therefore, dismiss 
the appeal but I leave the parties to bear 

. their own costs in this Court. 7 


W. C. A. Appeal dismissed, 


(1) 63 Ind, Cas, 33) 2 I. 227; 3 U. P. In RU) 
93. - j 
ia) 67 Ind, Cas. 670; 3 Lr L. J. 255. 
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LAHORE HIGH COURT. 
© SECOND CIVIL APPEAL No. 234 or 1918. 
January 20, 1923. 

Present ;—Mr. Justice Broadway and Mr. 
^ justice Zafar Ali. . 
MUHAMMAD UMAR AND ANOTHER— 
PLAINTIFES—AÀPPELLANTS 

i VEYSUS 
FAYAZ-UD-DIN AND OTHERS—DEFEND- 
ANTS—RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 16 
(secondly) — Structure", meaning of. 


The owner ofa “building or other structure” 
onasite, within the meaning of section 16 (secondly) 


“of the Punjab Pre-emption Act, is like a co-owner 


in the property sold and, therefore, his right of 
pre-emption is inferior only to a co-sharer 


„therein. 


The word “ building " or "*structure " is not 


‘definedin the Punjab Pre-emption Act, but, for 


the purposes of section 16 (secondly) of the Act, 
the word structure can be, applied to a wall or a 
shed or any other unsubstantial erection, for 
which the word “building” cannot be used. 
Therefore, not only the owner of a building ‘on a 
site, but also of an erection of a less substantial 


kind has a right of pre-emption in respect of it, 


. Second eppeal from the decree of the 
District Judge, Delhi, dated the 21st August 


1917, affirming that of the Subordinate, 


Judge, Second Class at Delhi, dated the 29th 
May 1917. . 

Lales Durga Das and Sardha Ram, for 
the Appellants, : 

Lalas Jagan Nath and Hargopal, for 
Bekhshi Tek Chand, for the Respond- 
ents, ` : 

JUDGMENT.—TFre only question for us 
to decide in this second appe», which arises 
out of a preemption suit, is, whether 
the Courts below have rightly interpreted 
clause '' secondly " of section 16 of the 
Punjab Pre-emption Act (I of 1913) in 
holding that thesheds, etc., existing on 
the site pre-empted, which hed been erected 
by the defendant.vendee before the sale 
‘when he held the land on a lease, were 
structures within the purview of the said 
cleuse “ secondly.” 

The site in question is situated on the 
margin of a public road in Delhi and is 
about 210 square yards in area. The 
defendant originally obtained from the 
owner a lease of it tor three years and II 
months from the 31st January 1913 to 
the end of December 1910 to starta work. 
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shop there, and for that purpose he construct- 
ed therein three extensive sheds support- 
ed on wooden poles with rofs of iron sheets. 
As the level of the site was much higher 
_ than that of the road he constructed a 
stone wall along side the road up to the 
height of its level. Further, he constructed 
a latrine" and a katcha wall with a door 
in it to serve as an entrance. "The learned 
District Judge inspected tae place and says 
in his judgment :—" I have inspected these 
erections and I have not the least hesitation 
in concurring with the lower Court and 
holding that they were erected before the 
sale and that they amount to '' other struc- 
tures ".within the- meaning of section 16, 
“ secondly,’’. Pre-emption Act.* * * The 
structures, although not of a very. massive 
nature, are by no means ofa temporary 
kind, ‘The place is being used as a kar- 
khana and the wooden pillars ere well driven 
into the earth, and the roofing is sufficient 
to protect workers from.the. inclemencies 


of the weather.” .These structures were - 


valued by an Overseer at Rs. 594-10-0. 
It was argued on behalf of the plaintiff- 
appellant that the clause “secondly,” did 
‘not contemplate temporary structures cf 
this: kind; that the word “structure” 
signified a building or edifice otlerge di- 
mensions; that the defendant was entitled 
to only the materials of the structures 
"because he had to remove the same on the 
expiration of the term of his lease and 
could not be said to be the owner of a 
structure or building; that the building 
or structure according to clause “secondly” 
shell cover the whole of the site while the 
‘structures in the present case do not do 
$0, and that the place in the order of priority 
given to this class of pre-emptors indicates 
that his rights should be of a very superior 
nature. We are of opinion that these 
contentions are quite untenable. What the 
‘law contemplates is, that the “owner 
of ‘the ‘ building or other structures’? 
on a site is like a co-owner in the property 
sold, and, therefore, his right of pre-emv- 
"tion is inferior only to a co-shater therein. 
The word ''building" or ‘ structure” 
is not defined in the Act but it may be 
stated that every building is a structure 
though every structure is not a building 
and the word ' structure ” can be applieu 
toa wallora shed ot any other unsubstantial 


erection for which the word ' building " 
cannot Be used, ‘Therefore, not only the 
owner of a building on, a site but also 
of an erection of less substantial kind, 
.has a right of preemption iu respect 
of it. It is true that on the expiration. 
of the lease the defendant lessee was liable 
to remove the structures, but it does not 
follow from this that at the time of the 
sale he was not the owner thereof. Further, 
the structures practicelly cover the whole 
of the site leaving a space in the centre 
to be used as a courtyard, ‘Therefore, 
it cannot Le said that they do not cover 
the whole of the site. i 

We are, therefore, of opinion, that the 
clause “ secondly " was rightly interpreted 
by the Courts below and we dismiss the 
appeal with costs. 


LE Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND Civi, APPEAL, NO. 794 OF 1917. 
November 10, 1922. 
-Present-—Sir*Norman Macleod, KAN, 
Chief Justice, and Mr. Justice Crump. - 
GANGARAM BALKRISHN SAWANT— 
PLAINTIFE—APPELLANT 
Versus 
VASUDEO DATTATRAYA KIRLOSKAR 
AND OTIIERS—DREFENDANTS—RESPONDEN'S. 
Civil Procedure Code (Act V of 1908), s. rt 
— Partition suit—Res judicata between co-defend- 
ants. i í i 
Where an adjudication between the co-defend- 
ants is necessary to give the appropriate relief 
to plaintiff, the adjudication twill be res judicaia 
between the defendants as well as between 
the plaintiff and defendants. But for this effect 
to arise , there must be conflict of interest bet- 
ween the defendants, and a judgment defining 
the real rights and obligations of the defendants 
inier se. Without necessity, a judgment will 
not be res judicata amongst defendants, nor will 
it be res judicata amongst them by mere inference 
from the fact that they have been collectively 
defeated in resisting a claim to a share made 
against them as a group. [p. 914, col. x.) 

Ramchandra Narayan v. Narayan Mahadet, 
Ir B. 216; ir Ind. Jur. 301; 6 Ind, Dec. (N, SY 
142, followed. 7 
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Ramchandra v. Abaji, (1886) P. J. 15, explain: 
e 

In a partition suit al) the parties who-are in- 
terested i in the property to be partitioned. occupy. 
much the same position whether they are plantiffs 
or defendants and a party claiming or resisting 
partition, whether he is plaintiff or defendant, is 
bound by;the decision of the Court. D. 01d, 
eol2.] ' 

Hari Annajiv. Vasudev Tanardhai, 23 Ind: 
Cas. 944 ; 38 B. 438; r6 Bom. L. R. 283; 
referred to. 

Nalini Kanta v. Sar namoyi Debya, 24 Ind: 
Cas 29417 Bom. L. R. 1; 27 M. L. J.4376; 1 I. W? 

7: 16 M. L. T. 544; (1914) M. W. N. 948; 21 
"€. 1.]J.23 : 19 C W-N. 531 (P. C), noticed. 

Second appeal from the decision of the 
Assistant Judge, Ratnagiri; -in Appeal 
No. 484 of 1912, confirming the.decree 
passed by the Subordinate Judge at Malvan, 


in Civil Suit No. 271 of 1909. 


M. ssrs. G. N. Thakor with S. Y, Abhyan- 
kar, for the Appellent. 

M ssrs. S. R, Bakhale and P. B. Shingrié, 
for the > Respondents, 


JUDGMENT. 
Macleod, C, J.—The plaintif. filed this 
suit for partition of property alleged to bè 


joint family přoperty, claiming one-tentli: 


shate therein. The property, originally no 
doubt, was the joint’ family property 
of the Kirloskars. ‘The pedigree of. the 
family appears at page 23 of the 
print. Itshows that several generations 
back the' family had been split up‘ into two 
branches, and undoubtedly, for years, 
‘various members of each branch have been 
alienating portions of the family property 
as if they were separately owned. Apparent- 
dy, the allegation of the defendants who 
contest the plaintiff's suit is that there was 
a partition of -the family property -so 
far back as 1823. The evidence shows 
‘that’ thé whole' of the family property 
"has got into' thé bands of'sttangets. The 
plaintiff séeks to set aside the alienations 
made by various members of the family, 
and to get back one-tenth of what" was 
"originally the family property on the ground 
that thei próperty ' is still “joint, and that 
he is entitled, in spite of those aliénations, 
to his proper share therein. The first issue, 
the maim issue in the suit, was whether the 
plaint property was the joint property of 
the parties, Kirloskars. Tliat isstie was 


found.i in the negative, Both the lower Courts ` 
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. his . share. 
4It is quite.true that the decree seemed to 
- have directed that the plaintiff was entitled 


2 9M. 


hare come to thé-. conclusion that, very- 
many years ago, there had been.a partition 
certainly between the two brothers, and 
the plaintiff's branch had nothing to do 
with the other branch. The plaintiff, how- 
ever, relies upon the principle of res judicata, 

as estopping the defendants from centesting 


his claim to partition. . 


The plaintiff's contention has been dis- 
allowéd. in both the lower Courts, and has 
been fully argued by. the appellant's Counsel 
in this .Coürt. The plaintiff relies upon 
the proceedings in Suit No. 345 of 1890. 
That was a suit filed by Sakharam, one of the 
five „sharers of .Rama's branch in the 
pedigree, at page 23. Theplaint is drawn 
in'a very ambiguous manner. It stated 
that "certain lands and the whole. village 
of. Kirloo, formed the undivided joint an- 
cestral property of the plaintiff and defend- 
ant8 Nos.I—4 and 10—2r, the share of the 
plaintiff. aud defendants Nos. 1—4 being half 
and.that of defendants Nos. 2—21 half; that. 
these latter held separate property as their ' 
share from a-long time, the plaintiff's share 
in his own: branch. is one-fifth and not 
the whole property one-tenth; that if 
defendants. Nos. 10—21 , confirm the 
old private. partition the plaintiff should 
be awarded one-fifth of such property | 
as is held by his own branch: or otherwise 
one tenth in the entire property.” Owing 


to various alienations which had already 


been then “made, tlie only contesting 
defendant in that suit was defendant No. 5 
who set up'a mortgage by other. members 
of Sakharam's branch. Sakharam contend- 
ed that that mortgage was not binding on 
That contention prevailed. 


to one-tenth- of. the whóle property, ‘but a 
direction: in the decree is given that if the 
plaintiff's share in the K hasgi lands -held 
by his own branch consisting of himself. 
and his owñ brothers can, be made up from 
other lands held by that branch. of similar 
quality. then, in. that, case, the lands mort- 
gaged to defendant No. 5 should in partition 


`. be allotted to the shares of defendants Nos. 


I—--4 and ‘continued in the „possession, of 
defendant No. 

There is no evidence to show kow that . 
decree was carried out or whether in exect- 
tion the plaintiff obtained any properties 
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that were in the possession of members ' 


of the other bratich or their alienees, 
Bi But the question now before us is, whether 


the other persons who were entitled to nine- 


tenths of the whole property were barred 
by the decision in that suit from contending 
thereafter that the nine-tenths which ` re- 
mained in their hands was not joint family 
property, so that they were bound by the 
finding in that suit to partition nine-tenths 

—on a partition being asked for by any mem- 
ber of the other branch. Apart from that, 
itis clear to my mind that there is no direct 
finding that the whole of the property which 

' was originally joint was still joint at the 
time of this decree. 

The principle ‘to be followed in deciding 
the question whether a matter i is ves judicata 
as between co-defendants in a suit was laid 
down in Ramchandra Narayan v. Narayan 
‘Mahadev (x), ‘The head-note says: 


“ Where” an adjudication between the’ 


‘defendants is necessary to give the appro- 
priate relief to the plaintiff, the adjudication 
will be res judicata between the defendants 
as well as between the plaintiff and defen- 
'dants. But for this effect to arise, there 
must, be a conflict of interests between the 
defendants and a judgment defining the: 
real rights and obligations of the defendants 
inier se. Without necessity, a judgment 
will not be res judicata amongst defendants, 
nor will it be ves judicata amongst them 
by mere inference from the fact that they 
, have been collectively defeated in resist- 
ing a claim to a share made against them 
as a group. 
Applying that dictum to the facts of this 
case, even assuming that all the defendants 
in the suit of 1890 collectively resisted 


‘the claim to a share made against them: 


as a group by the plaintiff, and were defeated, - 
unless it could be shown that there was 
a necessity that the question whether the 
nine-tenths was joint family property i in their 
hands should be decided in order to give relief 
‘to tke plaintiff, then no question of res 
-judicata could arise in a later suit between 
those parties. It is obvious from the judg- 
ment. in the suit of 18go that the present 
question. was never at issue. There was 


(1) 1x1 B. 215; 11 Iud, Jur. 301; 6 Ind Dec, (x. $.) 
V 


no necessity to decide whether as betwee” 
the persons who might be entitled to th* 
retnaining nine-tenths of t he family property: 
that property in 1890 was joint or separate. 
The decision in Ramchandra .v. Abaji (2) 
is not in conflict-with the decision in Ram- 
chandra . 
(1) as that decision was referred to by Mr. 
Justice West and distinguished. In the 
former case their. Lordships referred to 
certain Calcutta cases in which it was laid 
. down that,— 

“The material point for deciding whether 
a matter had ‘become res judicata under 
section 13 is whether it was directly and 
substantially in issue between the same 
parties and was finally decided. If the issue 
is clearly raised between the several parties 
to the suit and adjudicated, it matters not 
that the parties were ‘marshalled in the 


one case differently from the other." . < - 


That is an entirely different question 
from the one which came before this Court 
in Ramchandra Narayan v. Narayan Mahadev 
(1), where the test was whether there was 
the necessity to decide the point, whether 
as 2 matter of fact it was ever raised between 
co-defendauts, and whether it was decided. 
That decision has been consistently followed 
by this Court. I need only refer to the 
decision of Hari Annaji v. Vasudev Janar- 
dhan (3). 

No doubt, in ‘a partition suit all the parties 
who are interested in the property to be 
partitioned’ occupy much the same position 
whether théy are plaintiffs or defendants, 
and a party claiming or resisting partition, 
whether he is plaintiff or defendant, is bound 
by the decision of the Court. But in this 
case none of the parties were claiming or 
resisting partition except the plaintiff, and, 


therefore, any questions regarding. partition . 


which might thereafter arise between the 
defendants in that suit remained open to 
be decided. Nor is the decision in Nalini 
Kanta v. Sarnamoyi Debya (4) of any assis- 
tance to the plaintiff. In that case there 
had been a succession of suits for partition 


(2) (1886) P. J. 


15. " 
Tm 23 In 


. Cas. 944; 38 B. 438; 16 Bom. L. R, 


en 24 Ind. 294; 27 Bom. L. R. 1; 27 M. TL. J. 
76; 1 L. W, 607; 16 M. L. T. 544; (1914) M. W. 
N. S LJ. aara S. W.N, 531 (P.C) 


Narayan v. Narayan Mahadev. 
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by various members of the family until 
there was only one left who had not filed 
a suit for partition, with the result that 
all the members who had filed suits had 
got their shares, and the balance of the 


property remaining in the hands of the last © 


member of the family represented his share. 
He claimed that as a result of the various 
partitions what was left to him was less 
than his legitimate share in the family prop- 
erty. He sought to re-open the various 
partitions which had taken place in conse- 
quence of the suits brought by the other 
members of the family, and it was held 
that the various partitions made were bind: 
ing upon him. That does not in any way 
touch the question now before us whether 
- between the defendants in the suit of x890, 
the question whether the property was joint 
or separateis ves judicata, What the plaint- 
- iff seeks to do in this suit is to recover a 
Share in the whole property after his own 
| interest in his own branch had been, alienated 
and after the other members, of the other 
branch had alienated their properties. It 
_is perfectly clear that he is not entitled to 
upset the various dealings with the family 
property which had taken place over a 
vety lengthy period. The original plaintiff 
seems to have alienated his interest, what- 
ever it might be worth, in this property 
pending the first appeal, and the present 
appellant is really a purchaser of litigation. 
In my opinion the appeal-must be dismissed 
with costs. 
Crump, J.—I agree. 


M. D. §. Appeal dismissed, 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 1609 OF 1922.. 
January 29, 1923. 
Pakai —Mr. Justice Martinesu.. 
MAHMUD SHAH AND OTHERS— 
‘DEFENDANTS— APPELLANTS 
Zr versus 
TALABHUSSAIN SHAH AND ANOTHEE— 
PLAINTIFES— RESPONDENTS, . 
Cwil Procedure Code (Act V. of 1908), 5. 151, 


INDIÀN CASES: 


b 


O. XLI, v.23,.0. XLIII, y. x (4)—Remand 
for ve- ‘decision after amendment of Plaint— Appeal, 
whether lies. ` 

Order XLI, r. 23 of the Civil -Procedure Code 
applies paly ‘when the case has been decided by 
the First Court on a preliminary point. 

An Appellate Court has power to make an order 
of remand under section 151 of the Civil Procedure 
Nae when O. XLI, r.23 of the Code does not 
app 

Abdul Karim Abu Ahmed Khan Ghaznaii v. 
Allahabad Bank, Limited, 41 Ind. Cas. 598; 44 C. 
929; 26 C. L.-J. 49; 21 C. Ww. N. 877, relied on. 

An order of remand made under section 151 
of the Civil Procedure Code is not'appealable. 


Au Appellate Court holding that on the plaint 


-as it stood any decree which might be passed in 


favour of the plaintiff would be incapable of exe- 
cution owing to vagueness, remanded the case 
to the Trial Court for afresh decision after amend- 
ment of the plaint: 

Held, that the order of remand was not one 
under O. XLI, r. 23 of the Civil Procedure Code, 
not being on a preliminary point, and was not, 
therefore, appealable, 


Miscellaneous second appeal from the 
order of the District Judge, Multan, dated 
the 6th April 1922, reversing that ‘of the 
Saborlinate Judge, Multan; dated the oth 
January 1922, 

Lala Gobind Ram Khanna, for Lala Fakir 
Chand, for the- Appellants. 

Mr. M. Sleem, for the Respondents. 


JUDGMENT —The plaiatiffs were given 
a decree by the First Court for  posses- 
sion of three out of four khasra numbers 
which they claimed. Both parties 
appeiled to the District Judge, who 
was of Opinion that it would be difficult 
to fix the actual boundaries of the land in 
suit by reference to the field numbers given 
in the pliiat to which no plan was attached 
and thit any decree that might be passed 
in favour of the plaintiffs would be practi- 
cally iaca prble of execution owing to vague- 
ness. He held, therefore, that there was no 
proper plist before the, Court- and, setting 
aside the decree, he reminded the case for a 


fresh devision to be given after the plaiat 


hid been properly amended and a proper 
plin of the property placed on the file. 
From that order the defendants - dove 
appealed to this Court, 

A preliminary objection is taken.on be. 


half of tlie respondents: ‘that no a ppeal lies 
as the order of the lower: oe chats 
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is ore passed under section 15x of the Civil 
Procedure Code and not uncer O. XLI, 
T. 323. This objection wast prevail. 
O:XLI,r.23 applies only where the 


“case has been decided by the First Court . 


on'a preliminary point; whereas it is clear 
‘thatthe First Court's Cecision in the present 
case has been given on the merits and not 
ona preliminary point. "There is no doubt 
that an Appellate Court has power to make 
- an order of remand under section 151 where 

: O. XLI, r. 23 does not apply [see Abdul 
Karim Abu Ahmed Khan Ghaanavi v. 


"Allahabad. Bank, Limtted-(1)\and it must. 


be held that ‘the order passed by the lower 
< Aprellete Court ‘in the present case was 
one under that section aiid is not appeal- 
Jahe, ^ |^ : . 
t Counsel for the appellants urges that the 
| appeal should ke treated as d revision, but 
it does not appear to nre that there is a 
sufficient reason for so ireaiing it. 

The appeal is dismissed; bùt as there would 
have been a’ good deal to Say in the appel- 
lant's favour if the appeal had been Leatd 
on its merits, I cirect that the parties shell 

'bezr their own costs in this Corrt. 
z. È. . Appeal dismissed. 


: (1) 41 Ind. Cas, 598; 44 C. 929; 26 C. Y. J. 49; 
arC W,N.875 - Ae Y ; 





- LAHORE HIGH COURT. | 
SECOND CIVIL APEEAL No. 3294 OF 1917. 
ect . jJanuery 9, 1923. 

Present -— Mr., Justice Scott-Smith ard 

“Mr. Justice Moti Segar. 

Ton Firs RUP CHAND-JIVAN SINGH, 
'"4HkOLGH JAWAND SINGH, AND OTBERS— 
i DEFENDANTS—APPELLANTS 
dS. Aes : versus C : 

. Tug Fara TCHO MAL NATHU MAL, 

yHROUG . NATHU MAI,— PrLAINTIFFS— 
AND ISHAR DAS AND OTHERS—DEFENI- 
"e ANTS-— RESPONDENTS. $ 
Limitation Act (IX of 1908), Sch. I, Art, 85— 

Mutual, open and current account, what is. ot 
An open ¿cout is one which is co-tinuons 
or curicut, uointcrieptcd or unclosed by s ttle- 
ment’ cr otherwise, coi sisting of a series “cf trans- 

, ations, Ip: 917, col. 24 


4 


A current account is an open ot running acco:nt 
betwe2n two or more parties, or an account which 
contains items between the parties from which 
ihe balance due to one of them is, or can be, as- 
certained. Dp 917, col. 2.] 

A mutual account is an account whi.h shows 
reciprocity of dealings between the parties and 
not an account Having items on one side only 
though made up of debits and credits. [p. 917, 
col. 2; p. 918, col r.] 

. Ram Pershad v. Harbans Singh, 6 C. L. J. 158, 
relied on. t 

In order that an ac ount might be mutual, there 
must be transactions on each side, creating inde- 
pendert obligations on the other, and not merely 
transactions which create obligations on the one 
side, those on the other being merely complete 
or partial discharges of such obligations. [p. 918, 
col. 1. 

. Honda v. Gadigi, 6 M. H.C. R, 142, relied cn, 

A mutual account is made up of matters of set- 
off, or, in other words, an account between parties 
who have a mutual and alternate course of dealings 
under an implied agreement that one account 
may and shall be set off against the other pro 
tanto. [p. 918, col. 1.] 

The plaintiff firm was employed by the defend- 
ant firm to buy grain and sell it at a. profit on be- 
half ofthelatter. The plaintiff firm was to supply 
funds for making these purchases, the de- 
fendant firm making a few advances in the begin- 
ning by way of margin money. The plaintiff 
firm was entitled to charge commission on the 
sales and purchases made on the defendant firm’s 
behalf. In a suit by the plaintiff firm to 're- 
cover a certain amount as balance due from the 
defendant firm on the transactions it was found 
that, except in the beginning, when the defendant 
firm made some advances by way of margin money, 
the balance of the account had never keen in 
favour of the defendant: 1 
.. Held, that it could not be said that the account 
between the parties was a mutual account within 
thé meaning of Art. 85 of Schedule I to the 
Limitation Act, and the suit, therefore, was not 
governed by that Article. [p. 918, col. x.] 


Secord appealírom the decision of the Dis- 
trict Judge, Jhclum, dated the 30th August 
1917, modifying that of the Senior Subordi- 
nate Judge, Gujrat, dated the 12th March 
1917. 

Ma. Nanak Chand, for the Appellants. 

“Dz. Nand Lal, for the Respondents. 


JUDGMENT.—Thcse are two appeals 
cgainst a decision of the District Judge 
of Jhelum, dated the 30th August 1917, 
a.a have arisen out of an action for the 
weovery of Rs. 3,474-5-6, principal and 


duicrest, brought by the plaintiffs tnaer 


tke foliowirg circumstances :— 

‘The plaintiffs, who arc a firm of commis- 
s.on agents carrying on business at Dinga, 
in the. Gujtat District, were employed. by 
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the defendants’ fium of Rup Chand-Jivan ` 


Singh to buy grain st Dinga and to sell 
it.st a.profit Ly exporting it to Karachi 
and other places.’ The plaintiffs were to 
supply funds required. for making these 
purchases 
afew advances in the beginning by way of 
margin money, and were to charge commis- 
sion 'on tke sales and purchases made by 
them on the cefendants! behalf. The de- 
fendants wera, also liable to pay interest on 
tke edverces made by the plairtiffs for 
making these purchases for tke defenderis. 
It appears that the real purchasers of the 
goods were tke second set of Ceferderts 
Messrs. Sham Das, Diwan Chand and 
Ganda Mal of Mithalak, in the Jhelum 
Canaf.Colony, and that the first set of 
defendarts were merely acting as their 
guarantee brokers. "The plaintiffs had, how- 
ever, nothing to do with the Mithalak 
firm and their dealings with the first set 
of defendanis were as Letween principal 
and principal. "The plaintiffs allege that 
from the 11th July 1910 to x4th July 


Igit they made purchases to the extent’ 


of Rs. 58,998-9-6 and that they credited 
the defendants with a sum of Rs. 57,435-4-6. 

On the 4th June 1915, they brought 
the present suit for the recovery of 
Rs.1,563-5-0, principal, being the balance due 
on these accounts, with Rs. 1,796, interest, 
plus a further sum of Rs. 115-0-6 due on 
account of miscellaneous cherges alleged 
to have teen incurred by them over these 


transactions. The suit, which was at first | 
instituted against the firm of Rup Chand- 


Jiwan ®ingh alone, was resisted by the 
defendants on à variety of grounds, but the 
main grounds of their defence were, (1) that 
the suit was barred by limitation under 
Art, 85 of the Indian Limitation Act, and 
(2) that their guarantee did not extend 
to the goods covered by the following three 
invoices on which, according to the accounts 
filed by the plaintifis, an approximate sum 
of Rs. 1,200 remained due :— 

(1) Har 1967:—Rs. 302. 

(2) Asauj 1967 —Rs. 4,462.. 

(3) Katak 1967 —Rs.2,409. 

The defendants admitted their liability 
for the payment of Rs. 305-2-3 only, ard 
denieà that eny "interest was claimable 
Ly the plaintiffs. On these pleadings the 
Mitbal: k firm of Skam Das-Diwan Chand 


,. the defendants only making, 


was also impleaded as a defendant in the 
suit. The Subordinate Judge found that 
the suit could not be regarded as ore for 
the recovery of balance due upon a mutual, 
open and currert account where there have 
been reciprocal demands between the parties: 
and. that it was within limitation. He 
further found that the goods covered by the 
three invoices in question had been ordered 
by the second sut of Cefendants without 
the knowledge of their guarantee-brokers, 
and that, consequently, no .ab lity could 
attach to tke latter in respect of those 
goods. He accordingly decreed the plaint- 
iffs’ suit to the extent of Rs. 305, principal, 
and Rs, 121, interest, against both scts of 
defendants, ard passed a decree for 
Rs. 1,367, principal, and Rs, 518, intercst, 
(total Rs. 1,885) against the second set of 
Cefendants alore. 

On appeal the learned Dstrict Judge 
agrced with the Subordinate Judg. in holding 
that the suit was within limitation, but 
differed from his findings on the question 
of the liability of tke first set of deferdants 
gs to the three invcices in dispute, and 
also on the question of their liability to 
pay interest. The result of his findings 
was, that the liability of tke first sct of . 
defendants as to the piincipal amount 
claimed was enhanced by a further sum of 
Rs. 1,200, but the plaintiffs’ claim as to 
interest was disallowed, ‘The decree against 
the second set of defendants was, howaver, 
allowed to remain in tact, : 

Against this decision twoappealshave been 
preferred to this Court, one by the plaiutiffy 
and the second by the first set of defendants, 
namely, Messrs. Rup Chand-Jivan Singh. 
The first contention raised on behalf of thé . 
defendant-appellants is that the suit is 
barred by limitation, and that the learned’ 
District Judge was wrong in holding that 
Art. 85 did not apply. In our opn on 
this contention has no force, and must be . 
overruled, It is well settled that an opem: 
accountis one whichis continuous or curient, 
uninterrupted or unclosed, by settlement: 
ot otherwise consisting of a series of trans- 
actions. A current account has been held 
to be an open or runring account between 
two or more parties, -or an account wacih . 
contains items between the parties fram , 
which the balance due to one of them is, 
ot can be, ascertained, Mutual accountg 


Iu 
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are accounts which show reciprocity of 
dealings between the parties end do not 
embrace those having items on orc side 
only though made up of debits and credits— 
Ram Pershad v. Harbans Singh (x). Yu the 
` case of Hirada v. Gadigi (2) it was observed 
by Mr. Justice Holloway that, in order that 
accounts mght be mutual, there must te 
tiansactiors on each side, creating inde- 
pendent obligations on the other, and not 
merely transactions which create obligations 
on the one side, those on the other teing 
merely complete or paitial discharges of 
such obligations. In Hajee Syud Mahomed 
- v. Ashrufoonnissa (3) Mr. Justice Pontifex 
held that,if the balance was sometimes 
in favour of the dcfendart, but generally 
jn favour of.the plaintiff, the banker, the 
account between them would. hardly be a 
mutual one. This principle is very clearly 
explained in Wood on Limitations, section 
278, where it is pointed out that mutual 
accounts arc made up of matters of sct-off, 
or, in other words, ate accounts between 
parties who have a mutual and alternate 
course of dcalirgs urccr an implied agree- 
ment that one account may ard shall be 
sct off against the other pro tanto. In the 
present case it is impossible to say that there 
were such dealings kctwcen the parties 
. in the course of busiress when sometimes 
the balance was in favour of one party and 
sometimes of the other. With the exception 
of the first few months after the commence- 
ment of the accounts when the defendants 
made a few deposits with the plaintiffs, 
there rever wes an occasion when the balance 
‘wes in favour of the defendants. In these 
circumstances, it is clear that the account 


wes rot an open, current and mutual account’ 


within tke meanirg of “Art. 85 of the 
Irdión Limitation Act ard thet the suit 
was within time. 

Next, it is agred that tke goods covered 
-by tke three cons’gnmer.ts of Har, Asauj 
and Katak, 1667. of tke aggregate value of 
Rs. 7,174 were orccred ty tke Mitkalek firm 
of Sham D:s-D:wtn Chend irdeperdert- 
ly of these defer darts, and that as the latter 
never received any Railway Receipts relating 


(1) i glue 
6 M. H. C, R. 142. : G 
G 5€, 759; 6 C. L. R. 112; 2 Ind. Dec, (N, s.) 
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to these consignments they are not res- 
porsible. In our opinion, there is force 
in this contention, end it must prevail. 
The learned District Judge has not given 
a clear and definite finding on the question 
of the defendants’ liability on these consign- 
ments, and we are not impressed with the 
arguments of Dr. Nand Lal, that the ques- 
tion being one of fact cannot be agitated in 
second appeal. The learned District” Judge 
is of opinion that, though the plaintiffs have 
failed to prove that the Railway Receipts re- 
lating to these consignments passed through 
the hands of the fist set of defendants 
Rup Chand-Jivan Singh, yet as the guarantee 
was a continuous one and as the defendants 
did not make any attempt to withdraw 
their guarantee they must be deemed to 
have ratified these transactions. We do 
not think that such an inference is legally 
possible under the circumstances of this 
case, There is no evidence, express or 
implied, that the defendants ever ratified 
these transactions, and the letters relied 
on by the plaintiffs’ Counsel do not bear 
any such interpretation. The transactiors 
were never brought on to the books of the 
guarantors, and there is no evidence that 
they guaranteed the transactions of the 
Mithalak firm to an unlimited extent. In 
the absence of any evidence that the de- 
fendants either had previous knowledge 
of the transactions or that they accepted 
their liability as to tkese transactions in 
any other way, we must hold that they 
are not responsible. 


As to interest we do not see any reason 
why it should not be allowed or the principal 
sum decreed jn favour of the plaintiffs. 
'The sum of Rs. 305 found to be due from tke 
defendants hes Leen outstanding for a 
long time, and must be paid back with 
interest at a reasonable rate. 


The result is that we accept toth the 
appeals and in modification of tke order 
of the Court below decree the claim of the 
plaintiffs to the extent of Rs. 305 only with 
interest åt, Rs. 6 per cert. per annum from 
the roth July rozo, the date on which the 
accounts were opened, till tke date of re: 
The decree against the second 
set of defendants passed by the Cowt of 
first instance will stand, As both sides have 
succeeded in part we think it equitable 


' District Judge, Multan, dated the 
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to order that they should bear their own 
costs throughout and we order accordingly, 
Z. Ky : Appeals accepted. 


: LAHORE HIGH COURT. ` 
SECOND Civit, APPEAL, No. 1667 OF 1922. 
January 30, 1923. 

Present :—Mt, Justice Abdul Raoof. 
CHUHAR MAI,—DEFENDANT—AÀPPELLANT 
versus 
BIRA RAM AND ANOTHER—PLAINTIFES, 
PAIRA RAM, MINOR, THROUGH 
Musammat SOBAGRI, HIS MOTHER, 
—DEFENDANT—RESPONDENTS. 

Limitation Ac: (IX of 1908), s, t2— Civil. Pro- 
cedure Code (Act V of 1908), O. XLII, v. 2— 
Appeal, second — Time spent in obtaining copy of 
Trial Court's. judgment,, whether can be excluded. . 

Under section 12 of the Limitation Act only 
the time requisite for obtaining copies of the 
judgment and decree appealed against can be 
excluded in computing the period of limitation 
prescribed for the appeal. In the case of a 
second appeal the appellant is not entitled to 
the exclusion of the time spent in obtaining a 
copy of the ‘Trial Court’s judgment although 
under r. 2, which has been added by the Lahore 
High Court to O, XLII of the Civil Procedure 
Code, a copy of the Trial Court's, judgment must 
be filed along with the memofandum of appeal, 


‘Second appeal from a decree of the 
r4th 
March 1922, reversing that of the Munsif, 
First Class, Mailsi, District Multan, dated 
the 26th October r92r. 


Mr, Anant Ram, for the Appellant. 
Lala Har Gopal,for Lala Dharam Chand, 
for the Respondents. 


JUDGMENT.—A  preliminery objection 
is taken to the hearing of this 
appeal on the ground that the appeal 
was filed beyond time and is, therefore, 
time-barred. The following facts will 
disclose the nature of the -objection 
raised :— i 

The judgment appealed against is dated 
the 14th March 1922. An application for 
copy of the judgment and decrec was made 


` on tke rgth May 1922. -Copies of the judg- 


* 


ment and the decree were delivered on the 
20th of May 1922.. According to this caleu- 
lation, the appellant was entitled to 9o plus 
2 days and the appeal ought to have, been 
filed on the 14th June r922 at the latest, 
It was, however, filed onthe 15th June 1922, 
l.e., one day beyond time. Mr. Anant Ram, 
the learned Counsel for the appellant* contends 
-that his client was entitled to an exclusion 
of the time occupied in obtaining the copy 
of the judgment of the Trial Court as well. 
The applicationfor obtaining copyof the judg- 
ment of the First Court was made on the 25th 
May 1922 and it was delivered on the 12th 
June 1922. The time requistefor obtain ng 
copy of the judgment of the First Court was 
18 days. If these days be allowed to the appel- 
lantthe appeal is within time. ‘The learned 
Counsel for the respondent, however, relies 
on the Full Bench decision in the case of Nar- 
singh Sahai v. Sheo Prasad (1) and contends 
that as long as scetion 12 of the Limitation 
Act is not amended, only the time requisite 
for obtaining copy of the judgment appealed 
against and of the decree can be excluded. 
I myself took the same view in the case of 
Madan Gopal v. Malawa Ram (2) and follow- 
ed the Full Bench decision of the Allahabad 
H gh Court. Mr. Anant Ram, Counsel for the 
appellant, on the other hand, has relied 
upon a Division Bench ruling to be found 
jn an unauthorised report reported as 36 P. 
W.R. 1921 [Rala Ram v. Diwan Chand  (3)]. 
The facts of the case decided by the D vi- 
sion Bench in the above ruling are not fully. 
stated in the judgment. The following are 
the observations made therein :— . 
"(Counsel for the respondent has raised 


-a prelim nary objection that this appeal 


is barred by limitation, but his objection 
neglects the fact that O. XLII, r. 2, 
Civil Procedure Code, has been made a 
rule of the Court, and as under that rule it 
was necessary for the appellants to obtain 
and file a copy of the judgment of the Court 
of first instance the appeal- is within 
time." : x 
The attention of the learned Judges in 
the above-mentioned case does not appear 


` (1) 42 Ind. Cas. 855; 40 A 1j 15 A. L. J. 835 
h 


(2) | 68 Ind. Cas. 777: (1923) A. I. R. (L) 96. 
(3) 63 Ind. Cas. 928 ; 36 P. W, R. 1921; 3 I. 5. 


nee 20 
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to have bcen drawn to the provisions of sec- 
tion 12 of the Limitation Act. The precise 
question raised before mie was neither con- 
sidered nor decided by the learned Judges 
| dn that case. 

f Mr, Anant Ram, Counsel for the appel- 
lant, ha»asked me to extend the time in 


this case under section 5 of the Limitation | 


Act andtreat the appeal as within time. In 
support of this prayer the learncd Counsel 
has stated certain facts. Mr; Har Gopal on 
‘ behalf of the respondents rightly objects 
that I should pay no attention to those 
1 facts because the appellant has rot taken 
the care to file an <ffidavit. There is 
force in this objection. I am, thercfore, 
constrained to hold that this appeal is 
barred by .time. I accordingly dismiss 
the appeal with costs, : 


Z. K, - Appeal dismissed. 


—— 


ALLAHABAD HIGH .COURT. 
SECOND CIVI, APPEsl No. 295 
‘or 1920 (CONNECTED WITH SECOND 
- Crvr, APPEAL No, 942 oF 1919). 
November 9, 1921. 
Present;—Mr. Justice Ryvcs aud Mr, 
: Jusitice .Gokal Prasad. - 

Babu RAM. LALLAN SINGH, MINOR, | 
THROUGH Muxammat DULHIN DHUNRAJ 

JOKUNWARI-PLAINTIFF—APPELLANT 

! uoo NENSUS |. 

HARAKH NARAIN RAI AND OTHERS— 

DEFENDANIS—RESPONDENTS. 

4 Civil Procedure Code (Act V of 1908), O. X X I, 
"y. 96— Execution of decree—Sale—Property in pos- 
session of tenants—-Formal possession, delivery of, 
effect of-~Fossession, suit for—Limitation— Hindu 
Law-— Joint family—Morigage, usufructuary— Ne- 
cessity— Interest, whether can be all. wed. 

Zemindari property which is let out to tenants 
for cultivation is not property of a nature of which 
actual possession can be obtained by an auction- 
purchaser. Therefore, in the case of such property. 
the delivery of formal possession to the auction- 
purchaser under the provisions of O. XXI, r. 96, 
Civil Procedure Code, gives a fresh start of limi- 
tation. [p.99., col. i]. 

Jang Bahadur Singh v. Hunwant Singh,63 Ind. 
Cas. 212; 19 A. L. J. 469; 43 A. 520 (F. B.) dis- 
tinguished. | i $ . 

Where a usufructuary mortagage of joint family 
property is challenged by a co-parcener, and a por- 
tion of the mortgaze-money is -ound to have been 
paid for necessity the mortgagee is not entitled 
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to interest on that amount as-a condition of de- 
livery to tlie plaintiff o pe ofthe mortgaged 
roperty. . 922, col, I. 4 
i Second d eal from the decision of the 
District Judge, Gorakhpur, dated the 5th 
of April 1919. 

Mr. Shiva Prasad Sinha, for the Ap- 
pellant. 

Mr. Harnandan Prasad, for Mr. Iswar 
Saran, for the Respondents. 


JUDGMENT.—This appeal and the con- 
nected Appeal No. 942 of 1919 anse 
out of one suit. The appeals are 
by two sets of defendants. The facts 
which have given tise to these two 
appeals are briefly as follows:—Ishri 
Prasad Rai was tlie owner of an eight-p:e 
share in a certan village. He hypothecated 


: the aforesaid share to Babu Udit Narain 


Rai under two hypothecation bonds of the 
24th of June 1876 and the znd of' July 
1877, respectively. Iateron, five pies out 
of the hypothecated property were sold in 
execution of a Revenue ` Court decree 
against the ` mortgagor and were 
purchased. by his brother. Dip Narain 
and his nephews, Chiranjit-and Jaimangal, 
on ‘the ‘goth of March 1882. Ishri 
Prasad Rai died:later on and his widow, 
Musammat Sona Kunwar, succeeded to a 
Hindu widow'sinterestin the property. It 
appears that on the 3rd of September 1890 
Musammat Sona Kunwar made a gift of the 
whole of the eight-pies share to her daughter $- 
son Mahabajrang Dat. Chiranjit and his bro- . 
ther, Jaimangal, who were two out of the 
three purchaseis of the five-pies share were 
own brothers and members of a joint Hincu 
family. Jaimengal died without leavirg 


. any isste and Chirenjit became the owner 


of his share also by right of survivorship. 
He sued fcr possession of a two-thircs of 
the prop.ity purchased at auction erd 
obtained a decree against the donee Maha- 
bajrang Dat on the i6th of March 1895. 
Babu Udit Narain, tke moitgagee, died and 
after his desth a suit for sale was brought 
by his son, and later on, thc son also havir.g 
died durieg the pendency of the suit, his 
widow, Musammat Sheobaita Kuari, obtained 
a Cccrce fot sale on the two mortgages egairst 
Chiranjit, Dip Narain and Mahab<jrarg 
Dat on the 15th of December 1896. On 
the goth of December 1992 in execution 
of this decree the” mortgaged property 


d 
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was sold and was purchased by the father 
of the plaintiff and defendant No. 4 and 
' he obtained possession on the 18th of Octo- 
ber 1905. This is how the plaintiff claims a 
title in the pioperty. On the 20th of No- 
vember 1902 the defendants Nos. 1-3 pur- 
chased two-thirds of the five-pies share pur- 
chased by Chiranjit and Jaimangal in execu- 
tion of a simple money-decree passed 
under section go of the Transfer of Property 
Act. Defendant No. 4, whose father had 
purchased the whole of the eight-pies share 
mortgaged a portion of it consisting of speci- 
fied plots to defendant No.5. ‘This is how 
the other defendants have been impleaded 
in the suit. The plaintiff says that the 
mortgage by defendant No. 4, who was a 
member of a joint Hindu family with the 
plaintiff, is unlawful and void as against 
the plaintiff. His further contention is that 
he, along with defendant No. 4, owned the 
property purchased by them in execution 
of the mortgage-decree and defendants 
Nos, r and 2 being purchasers in a simple 
mone y-decree have no right to withhold’ 
possession fromthem. It will be important 
tó bear in mind that to the suit which 
terminated in the decree on 15th December 
1896 Chiranjit was impleaded as a party 
after the death of Musammat Sona Kunwar, 
the widow of the mortgagor. He was, along 
with. others, impleaded as a representative, 
of Sona Kunwat and not as” a paenan of 
the mortgaged property. 

' The points raised by defendants Nos. 1-3 
ate, firstly, that they were not made parties 
to the suit as purchasers and hence they had 
.no opportunity of redeeming the mortgage 
and they should now be given an opportun- 
ity to do so and the plaintiff's suit dismissed, 
and, secondly, that the plaintiff’s suit is 
barred by limitation. 

The Fist Court decreed the pleintifi's 
claim for possession of half of the property, 
On appeal by the two sets of defendants 
the lower Appellate Court has in thc eppeal 
by defendants Nos. 1-3 passed the following 
order, "I, therefore, modify the decree of 
the Court below by dismissing .the suit 


for possession of half of three-pies 5% 
chataks share together with joint pos- 
session of ihe sir and khudkasht lands 


appertaining to this share.” Amd in the 
appeal by defendant No. 4 he has passed a 
decree for possession*of half of the lands 
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entered in the mortgage-deed of the sth of 
February 1917 on payment of Rs. 350 with 
interest at 6 per cert per annum from the sth 
of February 1917 to the date of the payment; 
The plaintiff comes here im second appeal, 
and the first point taken in this appeal 
is that Chiranjit having been a psy to tbe. 
suit for sale in execution of whichthe plaint» 
iff’s predecessor-in-title purchased the prop-. 
erty, the defendants, who represent Chiran- 
jit, are now debarred from raising the plea 
that, as purchasers in execution of a.simple. 
money. -decrec, they have still got a right to 
tedeem the property. 

Itis contended on behalf of the defendants 
in reply that they were made partics to that 
suit as heirs and legal representatives of the 
widow of Ishri Prasad Rai and could rot 
have pleadedtheir own subsequent purchase, ' 
having regard to the express provisions of 
O. XXII, r. 4 of the Code of Civil Pro- 
ceedure. : 

In our opinion we do not see how the 
defendants have been -prejudiced by 
this action of the mortgagee. The 
mortgage-decree certainly gave six 
month’s time to the  defendants-judg- 
ment-debtors for payment. of the mort- 
gage-money. If these defendants wanted 
to save tbeir propeity they could have re- 
paid the money within the time allowed; 
They were parties to that decree and cannot 
now be heard to say that they had not an 
opportunity of redeeming this mortgage. 
They have no title as against the plaintiff, 
The second point taken in this appeal is 
that the suit is barred by limitation inas- 
much as the plaintiff did not obtain actual 
possession of the property sold to him 
and reliance is placed on a Full Bench 
ruling of this Court in the case of Jang 
Bahadur Singh v. Hameant Singh (1). 

In our opinion that ruling does not 
apply to a case like the present one 
in which the property is zemindart 
propeity and is let out to tenants 
for erltivation and is not of a natwe of 
which actual possession could be obtained 
by the purchaser as in the case of a house. 
We think the delivery of formal possession 
to the predecessor-in-title of the plaintiff 
gave a fresh starting point of limitation 


(1) 63 Ind. Cas. 212 | 19 A. In J. 469 , 43 AG 
520 (F. B), 
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And the present suit is within time from 
that date and is not barred by limitation. 
So that, sojar as the defendants Nos. 1-3 
are concerned, there is no valid reason why 
the claim should have been dismissed against 
them. 

: Coming now to the Second Appeal No. 
042-0f 1919 by the plaintiff against defendant 
No. 5, namely, Nageshar Prasad, the main 
ground argued before us was that the de- 
fendant had failed to show that any part 
of the mortgage-money had been taken fore 
legal necessity. On this question there is 
a distinct finding by the lower Appellate 
Court that defendant No. 4, the manager of 
the family, had need to borrow a sum of 
Rs. 350 for payment of revenue. This is a 
finding of fact behind which we cannot 
go. The result is,that the mortgage in fa- 
vour of defendant No. 5 is binding on the 
family property to the extent of Rs. 350. 
The learned Judge of the Court below seems 
to have been under the misapprehension 
that this amount was to carry interest. 
Tt was a usufructuary mortgage and we do 
not see on what principle the learned Judge 
has thought fit to award interest at 6 per 
cent,pei annum on the. amount he has found 
to have been advanced for legal necessity. 
The question of interest was the second point 
raised in the appeal. We think that the 
decree of the lower Appellate Court, so far 
asit makes the payment of interest on 
Rs. 350 conditional to the plaintiff getting a 
decree for half. of the mortgaged land en- 
tered in the deed of the 5th of February. 
1917, should be discharged. 

' An objection has been taken on behalf of 
defendant No. 4 that he ought to rave been 
allowed Rs. 8r in addition to the amount 
of Rs. 350 allowed to him and also that the 
decree of the Court below is bad as regards 
costs. We think that the objection regard- 
ing Rs. 8x cannot Le sustained. The 
finding is that Rs. 350 only represented 


the amount required for legal necessity and . 


we cannot add Rs. 8r to it. As regards 
costs, having regard to the cireumstances - 
of the case and the way tke partes have 
fought it out, we thick it unnecessary to 
interfere with the discretion exercised by the 
Court below. The resultis that we set aside 
the decree of the District Judge except as to 
costs and restore the decree of the Court 
of first instance with the modificetion tret 
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the Cecree for possession of half of the mort- 
gaged properly is to be subiect to the pay- 
ment of Rs. 350 by the pleintifi to defendant 
No.5. Sogar esthese appeals ere concerred 
the parties will bear thcir own costs. 

Z.K. | Appeals decreed. 


LAHORE HIGH COURT. 

CIVI, REVISION PETITION No. 745 OF IO2I. 
January 23, 1923. 
Preseni:—Mr. Justice Scott-Smith. 
DIWAN CHAND—PLAINTIFF—PEITIONER 
versus 
RAM LABHAYA MAL AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

- Civil Procedure Code ( Act V of 1908), ss. 148, 149 
—Decree conditional on payment. of additional 
Court-fees by certain date-—-Extension of time— 
Power of Court. 

Where a dectee is passed in favour of a plaintiff 
conditionally on his paying additional Court-fees 
by a certain date and the condition is entered 
in the decree, the Court passing the decree has no 
jurisdiction to extend the time fixed for the pay- 
ment except on a review of judgment. Theremedy 
of the plaintiff is either by way of review or by 
way of appeal [p. 923, cols. 1 & 2.] 

Sajjadi Begam v. Dilawar Hussain, 47 Ind, 
Cas. 4; 40 A. 579 1 16 A. L. J, 625, relied on. 

Petition, under section 44 of Act VI of 
1918, for revision of an order of the Subor- 
dinate Judge, First Class, Jhelum, dated the 
rsth July 1921. 

Lala Jagan’ Nath, for the Petitioner. 

Mr. Dev Raj Sawhney, for Mr. Anunt Ram, 
for the Respondents. 


JUDGMENT.—Tte material facts of the 
case out of which the present application 
for revision arises are as follows:— 

Plaintiff-petitioner on the gist May 1921 
obtained a decrce for pre-emption of a 
house conditional on his paying Rs. 2,800 
on or before the 18th June 1921. The 
Court also by its decree directed that the 
plaintiff - should pay up Court-fee ad 
valorem upon Rs. 2,800 by the 23rd May, 
andthatif he didnot doso the suit should 
stand dismissed with costs. The plaintiff © 
did not pay up the Court-fee by the 23rd 
May and on the 26th May made an appli- 
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cation for extension of time offering to 
pay up the required amount 


power to extend the time: fór payment 
of the Court-fee under section 148 of the 
Civil Procedure Code, but that the decree 
dismissing the suit in default of payment 
on the 23rd May stood in its way, and that 
decree could only be modified upon an appli- 
cation for review or upon appeal. The 
. Court, therefore rejected the application. 

| The plaintiff has come up to this Court on 
the revision side and it is contended that 
the Court had power under sections 148 


and 149 of the Civil Procedme Code to. 
grant time for the payment of the Court- 


fee ahd to extend the period even though 
that originally fixed might have expired. 
The Jower Court thought that section ro 
of the Court-Fees Act applied, but, in my 
opinion, it docs not. The case was not 
one where the Court had to fix the market- 
value after an investigation. The plaintiff 
sued, for pre-emption upon payment of 
Rs, 1,100 alleging that the price entered 
in the deed of sale had not been fixed 
in good’ faith, The Court held that 
the .price entered in the decd had 
been fixed in good faith and had 
actually been paid. In accordance with its 
finding it was necessary forthe Court to 
demand additional Court-fce and to allow 
the plaintiff to pay the atiditional sum 
and to fix the time forits payment under 
sections 148 and 149 of the Civil Procedure 
".Code. Itis contended for the respondents 
that sections 148 and 149 could not apply 
in the present case aiter the stút had been 
dismissed because the Court was then functus 
officio. Counsel relies upon Sajjadi Begam 
v. Dilawar Husain (1), which appears to 
me to be exactly on all fours with the pre- 
sent case. There the Court had made a 
decree in pleintiff's favour conditional on 
her paying an extra Court-fce of Rs. 20 
within à week and had decreed that if this 
extra Court-fee was not paid the suit was 
to stand dismissed. The High Court held 
that once the term of deposit had been em- 
bodied in the decree the Court itself,- even 
if it desired, had no jurisdiction to alter 
its own discretion save on en applicetion 
for review of judgment. 


(1) 47 Ind, Cas, 4; 40 À 579; 16 A, In J, 623. 
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then. The’ 
Court held that, no doubt, it would have bad 


It held accordirg- 
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ly that the Court had no jurisdiction to 
extend the time limited by the decree, 

In my opinion, it is clear that in the pre-' 
sence of the decree dismissing the suit the 
plaintiff could rot be granted an exten- 
sion of time for payment of the Court-fce 
upon the application made by him ia that 
behalf. His proper course was either 
to ask the Court to review its decree o1 to 
appeal, I accordingly reject the present 
application, but, having regard to the cir- 
cumstances of the case, I make no order as 
to costs, 


Z. K. Application rejected. 


LAHORE HIGH COURT. 
Crvr, REVISTON PErrion No. 657 oF I1022.'. 
. January 20, 1923. l 

Present -—Mr, Justice Zafar Ali, 

T. W. V. ELVERS--DEFENDANT— 

PETITIONER 
e , versus 

Tae AMERICAN MOTOR COMPANY, 
THROUGH LATIF AHMAD-—PrAINTIFF ` 

— RESPONDENT. . 
Civit Procedure Code (Act V of 1908), O. 
XX V I, v. 4-~Commisston to examine defendant 

as his own witness, when may be issued. 

Defendant, who was residing in the territory 
of a Native State, more than 200 miles from the 
Court in which the suit was pending, and who 
was the only witness on his own behalf. applied 
for a commission for his examination as a witness. 
The application was rejected and an ex parte 

‘decree was passed against him, On revision : 
Held, that this was a fit case in which a 


“commission ought to have issued for the examina- 


tion ofthe defendant as his own witness; and 


-that the ex parte decree must he set aside and 


the suit decided afresh after the examination of 
the defendant on commission, 


.Petition, under section 25 of Act IX of 
1887, for revision of a decree of the 
Judge, Small Cause Court, Rawalpindi 
Cantonment, dated the 6th May 1922. 

Mr. M. Obedulla, for Mr. O'Connor, for the 
Petitioner. f 

Sheikh Hassan Din, for the Respondent. 

JUDGMENT.—This is a petition in 
revision by a defendant-judgment-debtor 
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for an ordet to set 


au wause Court, at 

0) that he 

erred in refusing to examine him as his 

own witness, and (2) that he had ro 
jurisdiction +o try the case, i 

-(2) fs rot pressed tefore me, but as re- 


' gards (1) tke facts are as kelow:— 


t 


„Court below to issue a 
‘examine him at. Kishtwar. 


The defer.dant et tke time of the trial 
of the case resided in Kishtwar in the 
Kashm'r State, at a distance of more then 
200 miles from Rawalpindi, and co his 
Counsel presented an application to the 
commission to 
This appli- 
cation was eventually rejected and as the 
„defendant could produce no evidence in 
defence, the- suit was decreed. I am of 
opinion that, under the circumstances 
stated above, the lower Court was wrong 
in refusing to issue a commission for the 
examination of tke defendent as his own 
witness. He had no other witness, ror 
could be expected to come all the way 
from Kishtwer to defend the action per- 
sonally or-to appear in tke  witness-box. 
“Therefore, I accept this petition, set aside the 
ex parte decree with tke direction that the 
suit should te decided afresh after ex- 
amining the defendant as his own witness. 
A commission must Le issted for his exa- 
mination as he does not reside within Bri- 
tish India, and his place of residence is 


. more than200 miles by road from Rawal- 


pindi. Parties to kear their own costs in 
this Court. ' $ 


“2K. ` Petition accepted. 


LAHORE HIGH COURT. 
SECOND Civi, APPRAL NO. III OF 1922. 
January 17, 1923. 
Presert;—Mr. Justice Camptell. 
LEHNA SINGH AND ANOTHER— DEFEND- 
ANTS—APPELLANTS 
versus 
JAGAT RAM—PiaiwTIPE— SANT SINGH 
AND OTHERS—DEFENDANTS —A PPEL- 
LANTS.' 
Punjab Courts Act (VI of 1918), s. 41. (3)— 
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aside an ex parle. 
„deeree passed against him Ly the Judge ' 
.QE the Cantonment 
~ Rawalpindi, on tke grourd 


‘Tehna Singh, 


[1923 


Evvoy of law ov procedure in deciding question of 
custom—Burden of proof, wrong allocation of— 
Appeal, second— Certificate whether necessary. : 
- The words '' notwithstanding anything in sub- 
section (1) of this section," with which sub-section 
(3) of section 4r of the Punjab Courts Act com- 
mences, preclude a Court of second appeal, in - 
the absence of a certificate, from going into the 
question whether the first Appellate Court has 
erred inlaw or procedute in deciding a question 
of custom. [p. 925, col. 2.] : 

Nur Ali v. Bahawal, 31 Ind..Cas. 386; 34 P. 
R. 1916; 54 P. W, R. 1916, distinguished. 
- A second appeal on a question of custom cannot 
be entertained, iu the absence of a certificate, 
on the ground that the onus probandi was wrong- 
ly pieced by the lower Appellate, Court. [p. 925, 
col, 2.] : 

Arura v. Imam Bakhsh, 23 Ind. Cas." 357; 4 
P.W. R. r914; 28 P. I. R. 1914, followed. 


Second appeal from the cecice of the 
District Judge, Gurdaspur, dated tke 28th 
Octoter 1921, ¢ffirming that of tke Munsif, 
Second Class, Pathankot, District Gurdes-' 
pur, dated tke 30th July 1920. 

Lela Faqir Chand, fcr Mr. Anant Ram, 
for the Aprellants. : 

Lala Durga Das, for the Respondents. 


JUDGMENT,-—The suit here was by 
certain persons, claiming to be the 
teversioners of a childless proprietor 


named Sant Singh, for a declaration that 
a gift of ancestral lend by Sant Singh to 
one Nanek, son of Santa Singh's brother, 
should, not affect their 
teversionary rights. They csserted, inter 
alia, thet Nanek was not the legitimate 
son of Lehna .Singh because (a) mo 
marriage took place between Lebna Singh. 
and the mother Musemmat — Lacbmi, - 
and (b) even if there wes 4 marriage 
ceremony, the marriage was invalid under 
custom, because Musammat Lachhmi was a 
Chhimbi women and Lebna Singh was a 


Jat. à 


The defendants, Lehna Singhand Nanak, 
pleaded that there had tcen a marriage 
and a valid marriage, thet Nenak wes a 
nearer heir than the plaintiffs, and that the 
gift was a good one. ; 

Among the issucs framed by the Trial 
Court were tbe following: — 

(2) Did Lcbna Singh go through a chadar 
endezi Ceremony with  Mussammat 
Lachhmi ? 

(3) If so, was this ceremony illegal and 
invelid according to custom or law ? 


. Gould ke ho 
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i The- plaintiffs led evidence to prove that 
there had‘been ro marriage, that Musammat, 
Lachhmi was a Chhimlt, and that there 
legal marriage; tie between 
hor end a Jat. The defendants produced 
witnesses to the contrary, from wkom it 
‘was clicited ‘in cross-cxamination that 
M useammat Lachhmi had a former husband 
who was'alive at the time of the alleged . 
chadar andazi ceremony. 

The First Court held that therc had been 
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,in prócedüre 1 jn coming 6 a decision regard- 
ing the non-existence ‘of a custom validating 
the marriage without the appcllants having 
had an opportunity of proving that the first 
husband had repudiated Musdmmat Lach- 
him and of thereby cstablishing that a 
custom validating the marriage does cxist. 
The questiun raised in appeal is thus the 
existence ‘of a custom by which a faf'can . 
contract a valid marriage with a Chhimbi . 
woman whose first husband, though alive, 


a chadar ' andazi ceremony and that it was- has repudiated her. 


not necessary to decide issue (3) as the gift 
was otherwise invalid. The plaintiffs, were 
granted a decree. x 


' Tke deferd&nts appealed: and the learn-.. 


ed District Judge dismissed their appeal 
on one sole point, namely, that the defend- ' 
` ants’ witnesses had stated ^ Musammat- 


The words "rotwithstanding anything in’ 
- sub-section (I) of this section," with which 
sub-section (3) of section 4r of the Punjab 
Courts Act commences, preclude, in these 
circumstances, a Court of second appeal, in 
the absence of a certificate from going into 
the question of whether’ the . first Appel- 


Lachmi’s first husband to haye been alive < Jate Court has erred in law or- procedure. 


at the -time of the alleged chadar andazi 
that, consequently, it lay upon the defend- 
ants to prove that such: a-chadar andazi 
constituted a marriage valid. by custom, 
and that'they had produced no evidence 
onthe point. The learned District Judge 
noticed thatthe onus ofissuc (3) had been 
_ placed upon the plaintiffs but held that the . 
defendants had not been prejudicied. 

The défcndants have yrcfeired a second 
appeal without a certificate, under section 
41 (3) of the Punjab Courts ‘Act, for which 
they applied unsuccessfully.” 

The question, for decison is whether 
stich certificate. 

The appellarts’ cascisthat they are not 
challenging any cccision regarding the 
existence’ or validity of any custom and 
thatthey merely want a remand because the . 
plaintiffs rcever pleaded that the marriage 
was invalid on account of the 
- existence at the time of another husband 
and- because they had no opportunity 

of mecting an attack based upon. that-fact. 

The éeczce of the lower Appellate Court 
isa dcerce that rio custom cxsts by which 
‘the chadar andazi - ceremony in question, 
performed in the lifetime of Masammat | 
Lachmi's first hasband, can take effect .as 

a valid marriage between the paitics to it. 
The appellants . want ‘a Court of -second 
` appeal to set this aside on the ground that 
the lower Appcllate- Court acted contrary 
to law or was guilty of a substantial error 


' appeal lay without a certificate. 
any sccond &ppeal by them can lic without ' 


This is made clear in Arura v. Imam Bakhsh 
(x) where itis also pointed out affirmatively 
that a second appeal in such circumstances 
cannot:be enteitaincd on the: ground that 
the: onus probandi was wrongly placed- by 
the ‘lower, Appellate Court; 

The appellant’s learned Counsel relies 
upon Nur Ali v.'Bahawal (2) where it was 
held that the question raised in second 
‘appeal was not the validity. or existence 
of a custom but whether the validity or exist- 
ence of a custom was a question before the 
lower Appellate Court and that a second 
The facts 
of that case, however, differ from those of 
the present. Here the issue regarding 
the validity of the marriage was drawn 
in general terms, and, although it is true 
that there, was no specific plea that the mar- 
riage, if it took place, was bigamous and, 
therefore, a nullity, evidence was led on this 
point by "the plaintiffs, for there could be 
no other explanation of the questions put 
by them in cross-examination to’ the de~ 
fendants’ witnesses about the first husband. 
The defendants knew that, the ‘answers 
elicited had come on to the record and they 
could have applied .for a-fuither opportu- 
‘nity: to contradict .or' explain them, 
They cannot be said to have been taken 
unawares im the lower. Appellate Court 


(2) ER Sm Cas. 352; 4 P. W. R, 1914; 28. P. 


"(a)" E ^ Cas, 386; 34 P. R 1916; 54 P. We 


R.1910. 
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CHOKALINGAM CHETTIAR V, PALANI AMBALAN, 


and it'cannot be saidthat the sole question 
of invalidity before the Courts below was 
Whctker the chadar andagi was invalid by 
reason of the woman being a Chhimbi, 

I hold that iio second appeal is compe- 
tent without a certificate, and dismiss the 
appeaé with costs. 


Z. E. Appeal dismissed. 


. MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 25 OF 1921. 

Match 13, 1923. 
Preseni.—]ustice Six Walter 8. Schwabe, 

Kr.. Chief Justice, Mr. Justice Oldfield 

and Mr. Justice Coutts-Trotter, 
R.M. P. V. CHOKALINGAM CHETTIAR 
i —PLAINTIFF—APPELLANT 
Versus 
S. PALANI AMBALAN-- 
DEFENDANT— RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 13 
(3), 187— Improvements made by ryots after Act 
` — Landlord, right of, to recovery rent at wet rates 
under contract made before Act. 

Under section 13 (3) of the Madras Estates Land 
Act, a iandholder is not entitled to recover rent 
at wet rates from his ryots for land which the latter 
has been able to cultivate wet in consequence 
of improvements made at his own expense 
after the Act came into force but on the strength 
of a contract made before. the Act was passed. 

` Dictum of Venkata Perumal wv. Ramudu, 27 
Ind. Cas. 688; 39 M. 84; 28 M, L. J. 814 (x915) 
M. W. N. 132; 17 M. L. T. 129, not followed. 

The intention of the Legislature in framin 
sections 13 and 187 of the Madras Estates Land 
Act was to refuse to contracts made before, equally 
with contracts made after, the passing of the Act 
any effect on the relation between the ryot and 

| the landholder. i 
Lctters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, in Second 
. Appeal No. 999 of 1920, on the file of 
the High Court, preferred against the 
decree of the District Court of Ramnad, 
. at Madura, in Appeal Suit No. 694 of 1010, 
preferred «against the decree of the 
Court of the Special Deputy Collector 
of Ramnad, at Manamadura, in Suit No, 


277 of 191g. 


Mr. C. V. Ananthakrishna, fot the Ap- 
pellant. 

Mr, S. T. Srinivesagopalachari, 
Respondent. 

JUDGMENT.—-The questionis, whether 
the plaintiff, landholder, is entitled to 
recoVer rent at wet rates from his tenant, 
the defendant, for land which the 
latter has been able to cultivate wet 
in consequence of improvements made 
at his own expense. The plaintiff claims 


for the 


. that heis entitled to wet rates on the 


strength of acontract contained in Exhibit 
D of the year 1885, before the Estates 
Land Act was passed. The improvements 
weremade after it waspassed, . Krishnan 
J. held that, in the circumstances, the plaint? 


' iff is not entitled to rely on his contract 


with reference to section 13 (3) of the 
Estates Land Act. i 

It is no doubt true that, as the plaintiff 
contends, such a contract would have been 
enforceable under the previous law, section 


. II of Act VIII of 1865. ‘The only authority 


relied on by the plaintiff isa dictum of 
Kumarasam Sastri, J., in Venkata Perumal 
v. Ramudu (I), a case in which both the 
contract andthe improvements were made 
before the passing ofthe present Act. "The 
dictum was, therefore, unnecessary for the 
learned Judge’s decision. The considera- 
tions wh ch weigh with us are that, (x) the 
wording of settion 13 (3) exempts the ryot 
from liability to paya higher rate of rent 
in consequence of improvements made at 
his sole expense, notwithstanding . any 
usage or contract to the contrary‘and that 
wording is absolutely general; (2) that, 
as Krishnan, J., has observed, the connected 
teference to usage renders it unlikely in 
the extreme that the Legislature intended 
to except contracts made before the Act, 
but not enforceable before it, from this, 
provision ; (3) the ryt is referred to 
in section 13 (3) as becoming liable to pay 
a higher rate of rent, inconsistently with 
the view that he had already become liable 
under a previous contract. Lastly, section 
187 (1) must be read with section 13 and 
in th» former the reference is to “contracts 
made before or after the passing of this Act.” 
This indicates clearly that the intention of 


(1) 27 Ind. Cas. 688; 39 M. 84; 28 M, L. J, 
81; (1915) M. W. N. 132; 17 M, Lan T, 129. 
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the Legislature was to refuse to contracts 


made before, equally with contracts made: 


after, the passing of the Act, any effect on 
the relation between the yo? and the land- 
holder. TT 

Taking this view, we dismiss the appeal 
with costs. . 


V. N. V. Appeal dismissed. 


LAHORE HIGH COURT, 
SECOND CIVIT, APPEAL No. 2664 or 1918. 
November 16 , 1922. 
` Present.—Mr. Justice’ LeRossignol anc Mr. 
Justice Zafar Ali, : 


NANAK  CHAND—DzFRKNDANT— 
i APPELLANT: -> 
: versus 

MUHAMMAD ZAHUR-UD-DIN— 


PLAINTIFF—RESPONDENT., 

- Registration Act (X V I of 1908), ss. 2 (7) , 17 (1) 
(dj — Construction of document— Agreement to lease 
— Registration. ' 

Defendant executed a document in plaintiffs’ 
favour whereby he acknowledged, the receipt 
of a certain sum as earnest-money and agreed to 

. lease to the plaintiff a certain area of land for 
five years on an annual rental of Rs. 180: 

Held, that the document was an agreement 
to lease and required registration under section 17 
(1) (d), read with section 2 (7), of the Registration 
Act. 


Second appeal from a decree of the Dis- 
tiict Judge, Ludhiana, dated the 24th June 
1918, modifying thatof the Junior Sub- 
Judge, Second Class, Ludhiana, datcd the 
r6th April 1918. f 

Lala Fakir Chand, for the Appellant. 

Sheikh Umar Bakhsh, for the Re- 
spondent. - 


JUDGMENT.—The pleintif came into 
Cout on the strength of a docu- 
ment by which he alleged that 
Sarab Dayal. defendant No. 1 on the 8th 
May 1917 acknowledged receipt of Rs. 25 as 
earnest-money ard agreed to lease plaintiff 
2 bighas.14 biswas of land for five years 


on an annual rental of Rs, 180. He alleged 
that defendant No.1, instead of executing 
a formal lease in his favour, had leased the 
land to defendant No. 2 and had given him 
possession. He further alleged that defend- 
ant No: 2 had full knowledge of the agree- 
ment with plaintiff and prayed for possession 
of the land and for an ‘order to compel 
defendant No. x to execute a lease in accord- 
ance with the terms of the agreement. He 
asked in the alternative for damages of 
Rs. 1,000 against defendant No. x. The first 
Court found that both defendants had 
joined in a fraud on the plaintiff and decreed 
him possession for five years, and the Dis- 
trict Judge on appeal confirmed the decree 
holding, thatit was unnecessary that a 
formal lease in plaintiff’s favour should be 
executed. 


In second appeal it is urged that the do- 
cument on which the plaintiff's claim is 
based is not merely a receipt for earnest- 
money but is an agreement to lease; that 
it is inadmissible in evidence to prove the 
contract asit should have been registered, 
and that consequently no oral evidence in 
support of the contract is admissible. In 
our opinion the contentiou for the appellant 
must prevail. In his plaint the plaintiff 
tefers to the document as embodying the 
agreement between himself and defendant 
No. x and itis obvious that itis more than 
a mete receipt. The terms of the lease, 
its duration and the annual ient andthe date 
on which possession is to be given, are set 
forth in detailin this document, and there 
con be no doubt that it is an agreement to 
lease. Now, under section 2 (7) of the Re- : 
gisttation Act a lease includes an agreement 
to lease. In this respect an agreement to 
lease must be discriminated from an agree- 
ment, and under section 17 (1) (d) of the 
same Act all leases of immoveable property 
from year to year,or for any term exceeding 
one year, or reserving a yearly rent, must 
be registered. The lease in question, re- 
serving as it does an annual rent of Rs, 180 
does. not belong to a classof leases which 
may be exempted by the Local Government 
under the proviso to section 17 ʻI) (d) of 
the Registration Act. 

In this view, the plaintiffs’suit is unsupport- 
ed by any evidence and must be d smissed, 


` We accordingly accept the appeal and dis. 
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miss the plaintiff's suit with costs through- 
‘out. 


SEES Appeal accepled. 
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LAHORE HIGH COURT. | 
‘ MISCELLANEOUS FIRST Civi, APPEAL, 
No. 559 OF 1922. 
November 24, 1922. 
|o Present ^ Mr. Justice Broodway. 
"NAND SINGH-—INSOLVENT—APPELLANT 
í (7 VEYSUS , 
S. LACHHMI NARAIN SINGH— 
OFFICIAL RECEIVER, AND OTHERS—- 
. . CREDITORS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 60 
(p)—Pwunjab Land Revenue Act (X V I I of 1887), 
s. 70— Insolency—Panchotra paid io Lambardar, 
whether exempt from attachment, ` 

The amount of panchotra paid toa Lambardar 
does not fall within section 60 (p) of the Civil Pro- 
.cedure Code ot section 70 of the Punjab Land 
, Revenue Act andis not exempt from attachment 
on the insolvency of the Lambardas. 


Miscellancous first appeal from an order - 


‘of the District Judge, Ambala, dated the 17th 
January 1922, ordering that the house of 

‘the insolvent should be sold through the 
Naib Nazir, *Khcrer, and his land should 
be leased through the Collector. 

` Sardar Kharak Singh, for the Appellant. 


JUDGMENT.--Nand Singh; an undischarg- 
ed barkrupt, a Lambardar and Jagirdar 
` in the Ambala District, has pre- 
ferred this appeal against the order 
of the District Judge, Ambala, dated the 
17th January 1922, directing the Receiver 
to sell a house belonging to the insolvent 
. and to arrange throughthe Collector, for 

. the ferming out of his land, some 100 bighas 
in area. The order also directs the insol- 
vent to pay into Court all panchotra money 
in his hand. Mr. Kharak Singh ‘has 
.appeared for Nand Singh, and no body has 
appeared on the other side, 
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Sofar asthe house is concerned, inasmuch 
as the appellant is an agriculturist and as 
it is said that this is the only house he 
possesses, it appears to be notliable to be 
sold. The order relating to this house is, 
therefore, sct aside: P 

In regard to the panchotra money Mr. ` 
Kharak Singh urged that it, too, was nof 
liable to attachment under the provisions 
of section 60, Civil Procedure Code. He 
also referred to section 70 of the Punjab 
Land Revenue Act. I am unable to see 
that the income of the panchoira is covered 
by these sections. Qua this, the order will 
stand. í l 

Next, it was urged that the Receiver only 
suggested in his report that three-fourths of 
the land should be farmed through the 
Collector, but the Court has directed that 
all the land should be so farmed. It has 
been pointed out in the grounds of Jappedl 
that two-fifths of the entire holding 
of the appellant is under mortgage, 
the mortgagecs being in possession, and 
Mr. Kharak Singh urged that a provision 
should be made for the maintenance of the 
insolvent and his family suitable to his con- 
ditionin life, notasan undischarged bank- 
rupt, but as a Lambardar and a Jagirdar. 
The proposition appears to me somewhat 
novel. As, however, the Receiver has re- 
ported. that three-fourtus of. the “land 
belonging to the insolvent was sufficient 
and there is the order of the District Judge 
qua the whole land, I direct that only 
three-fourths of the appellant’s land should 
be farmed through the Collector. EF 
` To this extent the appeal, is accepted. 
“No order as to cosis, 

Z. E. 


Appeal acceptzi 
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" ALLAHABAD HIGH COURT. 
| CRIMINAT. APPEAL NO. IT} OF 1623. 
March 21, 1923. c 
Present. HMM -Jastice Walsh, and Mr. 
. . justice Ryves. : 
"EMPEROR—PROSECUTOR 
& * Ursus 
“ZAWAR HUSSAIN— ÁCCUSED. 
U, Py Excise Act (1 V of 1910), s. 60— Cocaine, 
Unlawful possession of— Possession, meaning of. ' 
~A:man.is not ordinarily liable for the criminal 
“acts of his.agent. But.he is so liable where, 
-' being authorised to traffic in prohibited goods 
under a license, and subject to restrictions, he 
"puts a servant in to carry on the business for 
him, and tlie servant acts outside the restrictions. 


‘If mens yea is relevant, it must be shown that 
the principal had knowledge. [p. 931, col. 1.] | 


Foi the purposes of preventive Statutes, such 
-as the Excise Acts, there may be and often is, 
„in commercial dealings, possession, other than 
“that which may be called strict legal possession. 
` In such cases, controlor dominion may amount 
to criminal possession, although actual legal 
possession, such as that of a bailee or an agent, 
"may bein another, [p; 931, cok z.] 7 


, Emperor v. Gajadhar, 25 A. 262; A. W. N, (1903) 
29, Emperor v. Ghulam Hussain, 44 Ind. Cas. 975i 


49 A, 420; TEA L. J. 323; 19 Cr. bh J. 447, fol- 
lowed.. . 


Criminal, appeal by the Local 4 Govern- 
"meni against an order of the Magistrate, 
First Ciass, Cee dated the 3rst 
July 1922. ' 


Lalit Mohan Banerjee, Government 
due forthe Crown  . 


Mr.G. W. Dillon, for the Accused, 
^10 (.*s 7 JUDSMENT. 
` Walsh, d.—This is a Government appeal 
, against the acquittal of one Zawar Hussain, 


“on a charge tried by aFirst Class Magistrate 
of. Saharanpur, for “possessing cocaine’ 
‘without lawful justification, No lawful 
ground for the possession, if any, was 


-. suggested, 


The case presents another example of the | 


. sort of travesty of justice of which -this 
" Court has had too much reason té complain, 
.oflate in magisterial proceedings. The case 
‘lies in a small compass. The first witness 
~was called.on the 27th of March,. within. 


"eight days: of, .the date df the alleged, 
oflence 


59 


INDIAN ASS, 


this 


‘the last witness was not.called till It may beso. 
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anut the pthof Jaly, and the judgimeut was 


de'ivered o1 the 31st of July, after what must 


have heen an enormous expenditureof money 
and magisterial time, We have been compell- 
ed to go through a mass of irrelevant: mat- 
ter, and a judgineyt consisting of twelve 
closely printed pages of wearisome ‘liscussion 
of superfluous details, and laborious reflec- 
tions on side issues, of no importance to any 
one, in which the real issue ne been almost 
totally obscured. 


- The prosecution made .the . initial 
error. of trying to establish that.Zawcr 
Hussein lived on the premises; on 


issue which was bound to fail and which un- 
doubtedly accounts formuch of the waste 
of time for which the Magistrate. was not 
responsible, The Magistrate, in the end, de- 


cided that Zawar Hussain did not 
live on the premises, and that he 
had no knowlege of the cocaine 


-which was seized. As to the former of 
-the;e issues, it is clearthat he was right. 
As to the latter, we differ from the decision. 
We think that it is clearly established 
that Zawar Hussain .used the house for 
„concealing cocaine, and that if he had been 
„charged under section 60 A, as amended by 
Act IV ot 1919, he must have been convict- 
-ed, The Government Advocate asked for a 
conviction under this section, but tre 
accused was not charged under it, nor was 


-this Court asked in the notice of. appeal 


to alter the charge. Mr. Dillon, who 
represented the accuse and argued his case 
with great force and fairness, objected 
on substantial grounds of . hardship to 
course, We ate of opinion -that 
we ought not now to try the accused 
on a fresh charge. 

The question, therefore, which we have to 
' decide is, whether the finding that Zawar 
Hussain was notin possession of the cocaire 
seized, was one at which the, Magistrate 
“has arrived against the weight of the 
evidence. : 

The material facts are simple, and clear, 
„On his own showing,.Zawar Hussain isa 
"notorious traffücer' in cocaine. He has 
elready been in prison for illicit dealing. 
, He would have us believe that heis now.a 
reformed character, arid has been helping 
“the. authorities to.catch’ other offenders. 


SEES factis not inconsistent, 
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either with his guilt, or with his innocence 
in this case. He is a prominent, if not the 
lendisg member of hisfamily, which live, 
either in, or around, the house raided. He 
is the owner, either in whole or in part, 
of the house which he, had let on an agree- 
ment in writing to his brother-in-law, from 
year to year and went through the quite 
~ unnecessary formality of getting it regis- 
tered. Helivedin another house close behind, 
a few yards away, and -was naturally 
an occasional, if not a frequent visitor 
to. his borther-in-law.. The unusual course- 
httw à near relative and neighbour, was 
taken of putting the agreement of tenancy 
into precise termsin writing, and by it 
Zawar Hussain reserved to himself. a 
lecked apartment containing some of-his 
goods, Bashir Hussain, the tenant, was 
called for the defence, and swore that he 
and his bortner-in-law were not on visiting 

terms. This is quite incredible. ' 
One Gopal Narain, whom the Magistrate 


has eriticised severely, and who was respon- ` 


sible for the allegation that the accused 
livedin the house, had reported that cocaine 
was hidden in the house which he believed 
to be the residence of Zawar Hussain. Mr. 
Young, Superintendent of Police, went on 
` the zoth of March, with a large body of 
officials and constables, amd raided the 
house. ;'As he approached the place 
in a motor-ear Gopal. Narain pointed out 
.to Mr. Young that Zawar Hussain was 
seated at a mosque situated in one of the 
angles of the sort of squate which includ- 
.ed the house to be raided, and the house 
of the accused. Mr. Young's attention was 
distracted by the traffic, and he was not able 
to logkin the direction indicated. Butitis 
inconceivable that Gopal Narain would have 
‘risked an idle falsehood, having mo reason 
to know that accused.was not at the house 
to be visited, or had not made off, as he 
afterwards, disguised as a woman, tried 
te do. It is, therefore, certain that. the 
accused was sitting near by, . 
Outside: the house raided eight person 


“were found seated. .These included the ' 


-.tehant ånd brother-in-law of the accused, 
.two of his brothers, one of whom lived also 
at the house; and, significantly enough, 
the accused’s karinda. Inside the house 
were certain female members of the family. 
Much time has been wasted over the question 


» 
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"bottom of a large box, 
‘chained from the inside, 
-at the moment, by one of the females. 


" ` (r923 

whether one was the wife,-.or mistress of 
the accused, and over the identity of-one 
who was shortly afterwards delivered of a 
child, ‘These questioas only bear on theissve 
whether the house was the residence of the 
accused. But, after a long and elaborate 
search, a considerable quantity of cocaire 
g oz. 6 gis, said to be worth abort 
Rs. 1800, was discovered in the. false 
in a .room 


Zawat Hussain had been sent for, but Le 
deliberately kept away. He wasin theim- 


.mediate neighbourhood, and his conduct 


shows that he knew there was good reason 
for dissociating himself from the results 
of the search. An innocent man would 
naturally be anxious to assist the autko- 
rities, and to satisfy them of kis bona fides, 
Letters addressed to the accused were 
found in the house, 


Tre box in which the cocaine was secreted 
was a very large and heavy one, the presence 
of which in the house must have been known 


. to the occupants. It was designed to pre- 


vent the discovery of its secret contents 
and not to promote it. ' This destroys tke 
feeble suggestion of the defence that it 
had been planted on tke people oi the 
house by their enemies; enemies would 
scheme that cotaine should be found, and 
not a box which almost defied discovery 
of its contents. The box had not even the 
tempting attractions of the Wooden Horse 
of Troy and the conduct of the tenants in 
concealing and guarding it is inconsistent 
withits suggested character of an unwelcome 
intruder, "The enemies of Zawar ‘Hussain 
would hardly plant aboxina house which; 
according to him, every one except Gopal ` 
Narain knew was not his residence. The 
time, moreover, to acquaint the authorities 
with the wicked trick which had been played 
uponthem was when Mr. Young andhis party 
atrivedtosearch. The box,carefully housed 
aud guarded, was indeed surrounded by the 
family and agents of the accused. It is 
ni t suggested that any of them was able 
to obtain and trade, the cocaine to this 
extent; Bashir was paying a rent, if he paid 
any, of Rss per month ; and the inference 
rront all these circumstances 1s irresistible 
that the box was being kept for Zaway 


and occupied, - 
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"Hussain in the house of his borther-in-lew, 
in whose actual pyhsical possession it was. 
We have perused the mass of defence 
evidence without finding anything satis- 
factorily established, which is inconsist- 
ent with this view. It is not possible to 
say that Zawar Hussain was the sole owner, 
or the true owner. Bashir Hussain, the 
tenant and borther-in-law, swore to a new 
and startling story that one Buddhoo 
had suddenly deposited the box there 
the night before, as part of his luggage. 
This mysterious individual was expected 
to follow .up this advance guard by 
arriving in force with the rest of 
his luggage “later on". But nothing 
more seems to have been heard of him. 
The notion that a man would abandon 
reatly Rs. 2,000 worth of cocaine to its 
fate in this way, requires more eviderice 
than this to satisfy us of its truth. 
The onus was clearly thrown on the 
accused to prove the true ownership 
. or at least.to account for its. presence 
in the custody of his relative and tenant, 
and he has failed to do either. . 
Mr. Dillon’s view of the law applicable is 
perfectly sound. A manis not ordinarily 
fiable for the criminal acts of his agent, 
exceptinthosecases where, being authoriz- 
ed to traffic in prohibited goods under a 
license, and subject to restrictions, he puts 
aservantin to carry on the business for him, 
and his servant acts outside the restrictions, 
If mens reais relevant, it must beshown that < 
the principal had knowledge. But there 
may be, andoften is, in commercial dealings, 
possession other than that which may 
be called strict legal possession, for the 
ptrposes of a preventive Statute such as 
this. Control, or dominion, may amount 
to criminal, possession, althcugh actual 
legal possession, such as that of a bailee, 
or au agent, may he in another. In Em- 
peror v. Gajadhar (1) opium found in the 
house of a neighbuur of the owner, who had 
left it with the neighbour for the night for 
safe keeping, was held to beiu the possession 
oftheowner. In Emperor v. Ghulam Hus- 
sain (2) the owner of fire-arms, who held a 
license to carry arms, had died. His wdow 
aud his minor son continued to live in the 
I) 25 AS 262 1 A. W. N. (xood$ 29... 
à p, Ind. Cas, 975 1 40 ju RE K 16 A. T, Ja 
823 | 19 Cr, L. J. 447. i 
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house where the fire-arms were kept. The 


mother was thelegalowner, and the manager 
of the house. "here was ground for hold- 
ing that the youth had cleaned, and looked 
after them, if he had not actually used them. 
It was held that the son wasrightly convict- 
ed òf being in possession of ther without 
a license. f ] 
. We, therefore allow the appeal, and 
convict Zawar Hussain of having been in 
unlawful possession of these 9 oz. of cocaine. 
Itis a bad case, not merely because of the 
amount seized, and on account of the pre- 
vious convistion, but also on account of 
the nature of the defenceset up. We, there- 
fore, sentence Zawar Hussain to two years’ 
tigorous imprisonment from the date of his 
surrender to his bail, or arrest, inthe event 
‘of his failing to surrender, whichever 
happens first, 


Z. K. Appeal allowed. ` 


-CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 1328 oF 1922. 
February 22, 1923. 
Present;—Mr. Justice Newbould and Mr. 

-© Justice Suhrawardy. 

GANESH SAHU—AccUSED—PETITIONER 
versus 
EMPEROR-—-OrrOsITE Party. 

Criminal Procedure Code ( Act V of 1898), s. 403— 
Penal Code (Act XLV of 1860), s. 411—8Stolen 
property, several articles of, found in possesston of 
accused — Trial in vespect of some— Acquittal— 
Subsequent trial-in respect of remaining articles, 
legality of. i 

Several articles of property stolen from different 

ersons were found in possession of the accused. 
He was triedin respect of some of the articles upon 
a charge under section 4112 of the Penal Code and 
was acquitted. He was subsequently prosecuted 
under the same section in respect of the other 

roperties found in his possession on the same 
date, but there was no evidence that the articles 
were teceived at different times: 

Held; that under section 403 of the Criminal 
Procedure Code the second trial was illegal. [p. 
932, col. 1.1 | 

‘Queen Empress v. Makhan, 154.317; A. W.N. 
(1803) 101; 7 Ind, Dec. (N.8.) 919 and Ishan 
Mucht,v. Queen- Empress, 15-4. 5111 7 Ind. Dee. 
925, followed. A i 

Application for revision under section 


435, Criminal Procedure Code. 
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Babu Dasarathi Sanyal, with him Babu 
^ Lghii Mohan Sanyal, for the Petitioner. 

. Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 
JUDGMENT. 

Newbould, J.—The ‘petitioner in this 
-case ha» been convicted under section 411, 
Indian Penal Code, on the charge of having 
"been -in dishonest . posséssion of. stolen 
“property on the 7th December :xo2r. It. 
' appears that on that date several articles 
^ of property were found in the room occupied 
-by the petitioner. In respect of some of 
-them he was prosecuted and- after being 

.convicted under section 41r, Indian Penal 
Code, by the Trying Magistrate he was ac- 
-quitted on appeal. He has now been tried 
“and convicted i in respect.of other properties 
found in his possession on the same date. 
There was evidence that the different arti- 
` cles Which: were the subject of the charges 
in the two trials were stolen from different 
persons, but there is no evidence that they 
. were received at different times. The facts 
of the case cannot be distinguished from 
those of Queen-Empress v. Makhan (x) 
which follows the decision of a Divisional 
Bench of this Court in Ishan Muchi v. Queen- 
"Empress (2). On this authority we hold 
that the. second trial was illegal under the 
provisions of section 403, Ctiininal Proce- 
düre Code. 

We accordingly make. this Rule absolute 
and set aside the conviction and sentence 
passed. on the petitioner and direct that 
che be. discharged from his bail-bond. `~ 

W. CA. Rule made absolute. 
r$ A. 315 A. W.N. (1893) 1017. Ind. Dec, 


.) 919 
“15 Sim 7 Ind, Dec. 008) 925, 





: LAHORE HIGH COURT. 
L CRIMINAL APPEAL No. 1x65: OF I022. 
“January 23,. 1923. 


Presi: Mi. Justice Scott-Smith and Mri 


^ tu Justice"Moti Sagar, - 
‘INDAR: ‘SIN: GH-— CONVICT—APPELLANT 5 
< h “versus 
.EMPEROR —REsPONDENT. ` 
-Criminal irlal— Prosecution, failure of, to produce 
an witnesses, effect of, ` 
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"Phe mete fact of the non-production of some 
of their witnesses by the prosecution cannot, in 
any way, affect the credibility of witnesses who 
vare produced, [p.933, col 2; p. 934, col. 1.] 


Appeal from an order of the Sessions 
judge, Gujranwela, dated the 21st Novem- 
ber 1922.7 

Mr. Morton, for the Appellant. 

. Mr. Zafrulla Khan, for the Respondent. 

‘JUDGMENT.—On the 27th July 1922 
.one Kharak Singh, a Hindu Jat of the 
village Shahpur, inthe Gujranwala District, 
is alleged to have been murdered by Indar 
Singh, appellant. The crime is said to have 
been committed early. in the morning 
Shortly after sunrise, and to. have been 
witnessed by one Partap Singh (P. W. No. 2) 
"who was planting paddyin a field close by. 
and, by certain other persons who have 
also beea produced as witnesses on behalf 
of the prosecution in this case. The exact 
reason of the quarrel which led to' this 
unfortunateincident is not known, but 
it is clear from the evidence of 
“Radha Kishen, Patwari, (P. W. No. 10) 
and Sant Singh; Zaildar, (P. W. 
No, 7) that Indar Singh, appeltant, and 
his (Gier Rup Singh were-not on’ good: 
trems with Kharak Singh, deceased, owing 
to a dispute with, regard to field No. 780 
which was in-the possession of the deceased 
and his uncle for a large number of years, 
though recordéd in the Revenue papers 
as the property of Rup Singh, father of * 
the appellant. It is.also in evidence that, 
shortly before the murder was committec, 
a panchayat was held in the village to settle 
this dispute but that it did not lead to any. 
successful results, An amicable settlement 


- not having been arrived at, an application, 


was made by Rup Singh to the Revenue 
Authorities on the 18th July 1922 that 


; the boundary lines of his fields should be’ 
`. demarcated. This epplication is on the, 
: record, and is marked as.Exbhibit P. H. 


.It appears that, before this application 


. could be disposed of, the deceased Kharak 


Singh arranged to sow paddy iu the field. 
in dispttg, and with this object in view 
engaged the services of one Ilahi Bakhsh, 
Changar; (P. W. No. 4), So that even if Rup 
Singh succeeded in the application made by 
him to the Revenue Authorities, he might’. 
‘not -be able to get immediate possession ; 
of the field in question, This. “conduct. ` 
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ou the part of the deceased evidently appears 
to have been resented by Indar Singh and 
his father Rup Singh, aud it is ‘alleged that 
ou the morniug-of:the 27th july 1922 
when Kharak-Singh was taking paddy 
plants to his field, he was followed by Indar 
Singh and Rup Singh and when the former 
„came near his field, he was Struck several 
Mows from | behind bi, Indar Singh 
with al Chihavi- which “the. latter had 
in his-hands. Partap Singh (P.W..NO. 2). 
saw this, - and raised ` an:+ alarm which 
brought Rukin Din (P. W. No.3) Sundar: 


INDIAN 
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“On these‘ facts Indar Singh "was charged ^ 
with the murder of Kharak Singh, and 
committed to the Sessions to take his trial 
under section’ 302, Indian’ Penal Code. 
The learned Sessions Judge has found him 
guilty of the offence of- murder and has 
sentenced him to the penalty of death. 
The convict has appealed. His case is 
also before. us under section 374: of the 
Criminal Procedure Code for:confirmation 
of the sentence of-death passed upon him | 
by the Sessions Judge. ^ —— 7 

There is ample evidence on -the record: 


Singa, (P. W. No: 5) and Ilahi Bakhsl^ im support of the prosecution story -as set 
(P.. Wi No. 4).towards the spot. None of, out above. Partap- Singh (P. W.'No: 2), 
‘thesé witnesses, however, went near the Rukna (P: W. No. 3), Ilahi Bakhsh 
spot, nor did anyone of them make any- (P. W: No: 4) and: Sundar Singh: 
serious effort to arrést the accused, as itis (P. W.No. 5) all of whom are eye-witnoesses, 
alleged that the appellant tlireatened..to: of the ciime, have appeared as witnesses, - 
inflict injuries upon them also if they daréd- in the case, aud have stated that they: saw 
to--interfere: | Kharak Singh was -killed the injuries being inflicted, and ‘that it was’ 
on the spot, and then the accused is alleged’ Indar Singh who inflicted. these injuries 
to have: run away. .After his’ departure on thedeceased. „We see no réason to doubt 
thé witnesses werit-üp.to the ldce where. the testimony -of these witnesses, and tlie 
Kharak. ‘Singh was” lying’‘afid found that learned. Counsel for the appellant has not 
he had already succtinbed to hisinjuries. been able “to give any satisfactory reason 
Partap Singh then went to the-thana why their evidence should be rejected. 
aid lodged thé-First Information Report.in qii. M C : 
which he.distinctly mentioned the mame Itiscontended.by Mr. Morton thatit was _ 
of Indar, Singh as the- perpetrator of the stated in the First Information Report that 
crime. Investigations were at‘once started one Labh Singh, Lambardar, and'three other 
but Indar Singh could not be found. On Changars had also reached the spot where 
the 30th: July’ r922, however, Indar Singh the murder had been committed but that 
Was arrested: at.the house of his sister at they have not been produced in evidence 
the. village of Kullawala; and.marks.of aad that this fact detracts very greatly 
certain injuries were found on his person. from the value of the evidence which has 
The “medical evidence shows that -these been produced on behalf of the prosecution. 
injuries had been inflicted by ablunt weapon, In our opinion this contention has no force. 
butthere is no evidence to show asto how Ilahi Bakhsh, one of the Changars,has been 
they were caused. It is possible that Kharak produced as a witness, and has deposed 
Singh had a lathi in.his hand.and that he to his having seen the injuries being inflicted 
Struck Indar-Singhi-with this lathi when he on the deceased.. Labh Singh and the 
"Was attacked, but no. evidence: has been other two Changars have, of course, not been 
Produced on; this point. and it is'idle.to produced, but it is quite possible that 
speculate -as- to-how these injuries. were they may have reached the spot after the 
caused. {i 1. e -° 17 attack was. over and that they may not 
* „Ia the course of the invéstigation it have been the actual eye-witnesses of the 
.was.a'so found that the weapon with which. crime. In these circumstances, the prosecu- 
the crime Had been committed.*iad.been tion may well have thought, that it was 
made over by the atcused to one Mangal entirely unnecessary to produce these per- 
Singh. Mangal Singh haà beén- produced soas as witnesses in the case or there may 
as a witness, and has deposed'to. his having be some.other good reason for their non- 
received the. kulhari. from- Indar, Singh production which is. not- clear from the 
on, -the..day that; the .ctiine is alleged tü record; but in any case itis clear that the . 


have been committed, ‘mere fact of their non-production cannot 


c 
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in any- way affect the credibility of the | 


wijsesses that have been produced. 

. , The accused denied his presence on the 
spot and set up an alibi. He further stated 
that Partap Singh (P. W. No. 2) had more 


motive to murder Kharak Singh, inasmuch 


as the former was carrying on an illicit 
intimacy with Musammat Atri, aunt of 
the deceased, which was resented by the 
latter. The evidence as to alibi is most 
unconvincing, and we have no hesitation in 
holding that no reliance can be placed 
upon it. As to Partap Singh’s intimacy 
| with Musammat Atri, we do not find any 
evidence on the record in support of this 
plea, and we are clearly of opinion that the 
learned Sessions Judge, was rightin holding 
that the plea was palpably false and that 
it should be rejected. : ba 
“The murder was a most brutal one, and 
the médicalevidenceshows that thedeceased 
received as many as seven injuries on his 
head and other parts of his person, causing 
extensive fracture of the skull and resulting 
in his voice-box and his wind-pipe - being 
cut. From the nature of the injuries 
inflicted and from the nature of the weapon 
used in inflicting them it is clear that the 
accused must have intended to cause death 
` and that he was guilty of murder. 
After a careful consideration of the 
: entire evidence on the record, we hold that 
the offence has been fully established and 
that the appellant has been rightly convicted 
of murder. We uphold the conviction 
and, confirming the sentence of death, 
we dismiss thé appeal. í 


2 
a ` Appeal dismissed. 
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CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 985 OF 1622. 
January r2, 1923. 
Present:—-Mr. Justice Newbould and Mr. 
Justice Suhrawardy. 

HARI SATYA BISHNU AND OTHERS 
—PETITIONERS 
vOFSUS 
EMPEROR—OpposiTE PARTY. 
Criminal trial— Cognizance taken by different 
Magistrates, legality of. : 

Proceedings under sections 120 A and 420, Penal 
Code, were taken against the accused in the Court 
of a Deputy Magistrate before whom the case re- 
mained periding and no evidence was taken up ' 
to a certain date, when a formal complaint was: 
laid before the District Magistrate by the Police 
on which the District Magistrate took. proceedings 
which ended in the committal of the accused to 
the Court of Session: 

Held, that there was no illegality in the District 
Magistrate taking cognizance of the case, as, though 


> the law prevents a person being tried twice over 


for the same offence, there is no provision that if 
cognizance is taken by two different Magistrates 
at different times the trial can be before one of 
them only, [p. 935, col. =.) 

Criminal revision against an order of 
the District Magistrate, Howrah, dated tle 
roth October 1922. : 

Babu Manmatha Nath Mukherjee, for 
the Petitioners. 

Messrs. B. L. Mitter, Stending Counsel, 
and S, Sen, Counsel, for the Crown. 


JUDGMENT. ; 
Newbould, J.—The two petitioners have 
been committed for trial on the charge 
of conspiring to commit the offence of cheat- 
ing punishable under section 120 B and 
section 420, Indian Penal Code. The Rule 
is to show cause why that commitment 
should not be quashed on the ground that 
the offence of conspiracy having already 
been taken cognizance of by Mr. B. N. 
Mukherjee, Deputy Magistrate, no other 
Magistrate had jurisdiction to take cogni- 
zanceofitagainsolong as Mr. B. N: Mukher- 
jee was in seisin of the case, therefore, the 
proceedings before the learned District 
Magistrate have been wholly «lira vires and 
are fit to be set aside. i 
It appears that on three separate Police 
reports Mr. B. N. Mukherjee took action 
against the petitioners and others in respect 
of this conspiracy and required them to 
give bailto answer the chatge. The cases 


' 
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before Mr. B. N. Mukherjee remained. pend- 
ing and no evidence was taken up to the 
28th June. On the 28th June a formal 
complaint was laid before the District Magis- 
trate by the Police charging the petitioners 
and other persons with heing members of 
this conspiracy and on that complaint the 
. District Magistrate took proceedings which 
endedin the commitment of these petitioners 
.to the Court of Session. On the day when 
the District Magistrate took cognizance 
of this complaint Mr. B..N. Mukherjee 
passed an order which amounted to a dis- 
charge of the persons who were appearing 
before him in the cases of which he had 
taken cognizance in connection with this 
conspiracy. 

We are unable to hold that there is any 
illegality in tae District Magistrate taking 
cognizance of the case which would justify 
us in quashing this commitment on a point 
of law. In the first place, it must be re- 
membered that no prejudice against the 
petitioners’ has been alleged and it would 
appear that it was rather to their benefit 
that the case against them should be dealt 


with in one single proceeding rather than ' 


before the Deputy Magistrate in three se- 
patate proceedings. We have not been 
shown there is any provision of tke Cri- 
minal Procedure Code’ whick prevented 
the Magistrate from taking cognizance of tre 
offeace because another “Magistrate had 
previously taken cognizance. The law pre- 
vents a person being tried twice for the 
same offence: But there is no provision 
that if, as in this-case, cognizance is teken 
by two different Magistrates at different 
times the-trial can be: before one of them 
only. ‘There seems to.cbe.no reason why 
the trial should.not proceed befote either 
of the Magistrates who have taken cogniz: 
auce irrespective of the one. having taken 
cognizance before or after the other.” The 
only section of the Code which in any way 
renders duplicate proceedings illegal is sec- 
tion 403 whiclrhas noapplication whatever to 
the present case. . But multiplicity of trials 
can be always prevented by the sections 
providing for- the -transfer of cases, "But 
here is no question of multiplicity öf trials: 
There has been only one trial, and unless 
the District Magistrate’s action in taking 
cognizance was in itself illegal there was 
no illegality in that trial. : I hold that there 
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was no 1o illegality i in ie part of the District’ 
Magistrate.in taking cognizance of the case 
and, therefore, there is uo ground foz 
quashing the commitment, The Rule is 
discharged. 

, Suhrawardy, J.-*I agree in the order 
ptoposed to be passed. I wish toeadd that 
Iam not convinced that the complaint which 
was subsequently filed before the District 
Magistrate was for all practical purposes 
the same as that which was filed and 
taken cognizance of by the Deputy 
Magistrate, 


wW. C. A. Rule discharged. 


^ ae 
ALLAHABAD HIGH COURT. 
CRIMINAL REVISION No. 56 oF 19238 
< April 1r, 1923. 

Present; —Mr. Justice Ryves. 
MAQSUD HUSAIN AND ANOTHER-— 
AccusED—APPLICANTS 
: versus | 
EMPEROR.—O»rrosrrg Party, 

Penal Code (Act XL V of 1860), 5. 297—-1res- 
pass in place of worship—Trespass, meaning of— 
Sexual intercourse in mosque Offence, 

The word‘ trespass’ in section 297 of the Penal 
Code does not me.n criminal trespass as defined 
in other parts of the Code, In this section it 
used in its original 
meaning as covering auy injury or offence done 
coupled with entry upon property. (v. 936, col. 1.] 
. Queen- Empress v. Subhan, 18 A. 395; A. W. N. 
(1896) 119; 8:Ind. Dec. (N. 8&.) 969, Ram Prasad 
v. Emperor, 12. Ind. Cas. 300 ; 33 A. 773; 9 A. L. 
J. 927 ; 12 Cr. L. J. 532, Inve Ratna Mudali, 
to M. 1263 x Weir 256; 3 Ind. Dec, (N. S.) 8394 
relied on. 

Where a man and a women enter a mosque 
and have semual intercourse in it they are 
guilty of an offence under section 297 of the 
Penal Code, 


' Criminal revision against an dede of the 
Sessions ‘Judge, Moradabad, dated. the 
22nd December 1922. 

Mr. G, W. Dillon, fox:the Applicants, . 

"The Assistant Government, Advocate, 
for the Crown. ^.^ 

J UDGMENT. BT Hussain aud Mu- 
sammat Allghbaudi 'werė cohyicted by. a 
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Magistrate of. the First Class under section 
zozof the Indiar Penal Cede.. Their. appeal 
was rejected by.the learned Sessions Judge 
aud they have come.herein revision. The 
facts found are asfollaws'— =. . 

In Muhalla Kal, in tHe town of Sambhel, 
there is & mosque, somewhat dilapidated, 
which was built by thefatherof Khen Baha- 
dur Khan, the chief witnessin the case. Ona 
the night of rrth October last which was 


the chehliim, there were: illuminations in this: 


Afuhalla. Khaw Bahadur Khan was ons 
of the persons who hed organised these 
illuminations and at about rr o'clock that 
night ae was about to enter the mosque to 
say hisevening prayers when, in cousequence 
of information given to him by some boys, he 
went back to the'illuminations and fetched 
three other Muhammadans aud entered the 
mosque, There they found Maqsud Hussain 
and Musammait Aliahbandi lying on a cot 
having sexual connection, The witnesses 
ran up aud seized them both and dragged 
them outside. © A number of Muhammadans 
at once came itp and were so horrified at the 
desecration of, the mosque that they 


handled the .accused somewhat roughly. ° 


These are the facts found and they are amply 
borne out by the evidence. ‘The learned 
Counsel for the applicants raises two points 
(1) that no trespass has heen proved against 
-the accused. within the-meanitg of the sec-. 
tion.- ee ees i 
.He argues that the word “trespass” in 
that section, must havethe same meaning as 
criminal ‘trespassin-other parts of tbe Code., 
As long ago as 1896 it was held by alearned: 
Judge of this. Court in Qucen-Empress: 
v. Subhan (x). that -the word trespass 
in thé section must be taken in its original 
meaning and asa word which covered. any- 
. iujury or-offénce dohe and to couple it with: 


entry upon property. That decision -has: 


remained unchallenged for27 years. It was 
` qüoted with approvalin Ram Prasad v. Em-. 
LT Béror (2) by a Divisional Bench of this Court, 
and the same view seems to have been taken 
bya Bench ef the Madras High Court iu. 
Iwre: Ratna Mudali (3). In my opinion 
^ this argument, therefore; fails. ^ 
_ (1) 18 A. 395,1 A. W, N. (1896) 119; 8 Ind, Dec, 
isa Dd Cas ados E 
12 Cr I, 7. "Sá. : 199 l * nt i L. J. 927; 
MO 1o M, 126 | 1 Weir 256; 3 Ind, Dec, (N. &.) 
. ahh; 
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‘The second argument put forward is 
‘that what really happened was that tie 
accused and the woman had-gone into tke 
mosque solely with the intention of looking 
at the illuminations and had taken the cot 
with them merely to sit on it when under a 
‘moment of impulse they. misconducted 
themselves, and that, therefore, there wes: 
nointent within the meaning of the section. 
I do not propose even to considet this argu- 
ment becauseitis based only on theingenui 
Xy of Counsel and is not supported by any 
‘evidence and is in fact flatly contracicted | 
by the statements of the accused them, 
selves and their evidence. According to 
them they.were not inside the mosque at 
all. There was no cot and there wes no 
misconduct, ‘The couviction, therefore, in 
my -opinion, was right and the ‘sentence 
appropriate.. I- reject the application. 
2 K. Application rejected. 
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CALCUTTA HIGH. COURT. 
CRIMINAL REVISION No. 1123. OF 1922. 
February 21, 1923. 

* Present -—Mr.. Justice Newbould and Mr. 

AN - Tustice Sulirawardy. . 
DARAJUDDIN AKANDA AND ANOTHER’ 
e PETITIONERS Lia e 
" zd VAFSHS > Tv a 
.. EMPEROR—OrrosiTE PARTY. . 
`. Penal Code (Act. X L V. of . 1860), s. 363— 
Kidnapping—Muhammadan minor wife—Cus- 
lody of husband—Lawful custody-~Removal of. 
wife—Offence. ` s ^ dS 
- The husband of e Muhammadan girl who-has 
not attained puberty is not the lawful guardian. 
of her persón under the Muhammadan Law, and | 
in the absence of proof that he was lawfully -en- 
trusted with the care and custody of the minor 
so as to make the explanation to section 361 of - 
the Penal Code applicable, the forcible removal of 
sucha girl from his custody is not an offence. 
punishable under section 363 of that Code. [p. 


n 937, col. tJ 


" 


* Criminal revision ogainst an orcer oj, 
the Sessions Judge, Dinajpur, dated the 
25th: November 1922, affirming that ‘of 
the Deputy Magistrate, Dinajpur, Gated: 
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~ “Babu” Bimal ‘Chavidra- Das Gupta; with 
him Babu Debewire Naruti “Bhattacharjee, 
- for the Petitioners;. ^ ©" o: 7 "Se 
JUDGMENT.—The petitioners have been 
convicted of kidnapping a girlnanied Sahya 
Khatün from awful guardianship :and 
sentenced under section 363, Indian Penal 
. Code;to two months’ rigorousimprisonment 
each. "The girl in question is aMuhammad- 
an girl whose áge according to the case for 
the prosecution is & or 9 and-according to 
defence about two years less. . pcm 
- This Rule was granted on the grourd ikat 
the ‘htisband of the girl. from ‘whose care 
she was taken was nother Jawful-guardian 
under:the Muhammadan Law, nor was-he 
proved to have been lawfully' entrusted 
with the care or custody of the minor 50 
as to make tkeexplanation of section 561, 
Indian Penal Code, applicable. We hold 
that the Rule must be made absolute on this 
ground. The husband of a Muhammadan 
girl who has not attained puberty is not 
the lawful guardian of her person under the 
Muhammadan Law. The lawful guardian 


of stich a person is ordinarily her mother, ` 


andin the present case, since the mother 
is dead the lawful:guardian is the mother's 


mother who is also.the mother of the peti-. 


tioner Darajuddin. The learned Magistrate 
in his explanation states that the- miner 
girl was in temporary guardianship of her 
husband .on behalf of his maternal grand- 
mother who was thelowful guardian. “But 
there is no findingineitherof the j ttdgmerits 
nor do the facts seem to'support the view 
that the maternal grandmother. entrusted- 
the girl's Husband with the care or custody 
of tthe minor: 575 000 uus 


“That being so, we take this Rüledbsolute., . 
< sions Judge-was possessed of very wide powers. 


We: set -aside-thé :conviction. of and.-the 
sentence: passed. on. the- petitioners, 


bail-houds:be-discharged. .. le c. 
WIGAH DULL Rulé made absylutéz: 
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we ac-. 
quit them of the charge under section 3635 
Indian: Penal Code, did direct that their. 






-- the 11th February 1922. - 


Krishna, {or the. Petitioner. : 


032. 


do fugae. oT 
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..; ;LAHORE HIGH -COURT. .. . 
‘ CRIMINAL, REVISION PETITION NO.. 635° - 
eae OF. 1922. nae m 
Pe November 21, 1922. 
^ -Present -—Mr. Justice Moti Sagar. 
© -KANSHI RAM—PETITIONĘR 
i 7 versus K 

_ _ EMPER OR—RESPONDENT. " 7 
- Criminal Procedure Code (Act V of 1898), -ss. 
517, 520— Application for restoration of property— 
Limitation— Power of Court. l | 
“No period of limitation is prescribed for an appli- 
cation under section 517 or 520 of the Criminal Pro- 
cedure Code, and such an application can always 
be made within a reasonable time of the termina: 
tion of the proceedings in which the property in 
dispute was produced, [p. 938, :c0l. I.) >- | 
.The words ‘make amy further orders that.may 
be just" in-section 520: of the Criminal Procedure 
Code arċ intended to énable superior Courts to pass 
proper oiders-in:cases where: property has been 
erroneously disposed of under section 517 :of the 
Code. .[p. 938, col. 2.] ' : . s 
During the'investigation into a case of theft, 
certáin currency notes were produced - before the 
Police by the petitioner.: One 4. was eventually, 


"convicted of criminal misappropriation imrespect of- 


the rotes and the notes were made'over to the. 
complainant under the orders of the Magistrate, 
The petitioner was subsequently tried and convict- ' 
ed of an offence under section 411 of the Penal 
Code in respect of the notes, but was acquitted 
by.the Sessions-Judge on appeal Nearly..six, 
months . after his acquittal he applied to. the. 
Sessions Judge for restoration of: the notes to-hiin. 
The Sessions Judge rejected the application on the 
ground that it was barred by limitation : 

_ Held, (1) that the application was in no sense. 
an appeal against the order of the Magistrate 
making over the notes to the complainant but an 
independent application to the Sessions Judge 
himself with a view to his taking action under sec- 
tion 520 of the Criminal Procedure Code; [p. 938 
col. 1.] MAY i j 

(2) that as'such, no period of limitation was 
applicable to it; [p. 938. col. 1.) n 
(3) that under section 520 ofthe Code the Ses- 


and could pass any order that he deemed just. 


[p 938, col.2.] . 
. Pétition, wider section 439 of the Cri-' 


minal Proce atte Cote, for révision of tke ' 
order of the Scssiots -Judgé; Karnal, dated’ 


Lala Anant Ram ‘Khosla, fot “Mr. Raj 


-Mr. Ram Lal; for. the Government! Advo- : 


: caté, for the: Respondent. - - 


JUDGMENT. Thiis. an application: in. 


- : revision against, an’ order: passed by . the, 
^! Sessions Judge “of Kernalunder section 520, . 
Çrimidal Procedure Code? 2.5 7701 i 


D 
a 


anak 
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BHABANI PROSAD MOITRA 9, HARI CHARAN BHATTACHARJER. 


The facts are briefly these: — 

One Rahim Bakhsh, a Lambardar, lost a 
large sum of money in currency-notes in 
January 1920.- In May, the Police received 
information that the notes were in the 


+. possession of one Thana, a Kumhar of 


-Ramgarh. As à result of th isinformation, 
Thana was prosecuted and convicted of 
criminal misappropriation. 

. During the investigation "Thana informed 
the Police that he had given notes. for 


Rs. 500 to Kanshi Ram, the present - 


petitioner, who was one of his 'cre- 
ditors. Kanshi Ram’ is alleged to 
have admitted his guilt before the 
Police and to have given up Rs. 400 


in cash. Proceedings were taken against 
him, and he was convicted by an Honorary 
Magistrate under section 41r, Indian Penal 
Code, of the offence of dishonestly receiving 
stolen property knowing the same to be 
. Stolen property. On appeal to the Sessions 


Judge the conviction was set aside, and the. 
petitioner was acquitted. No orders were : 


passed by the Trial Court or by the Sessions 


‘Judge with respect to Rs. 400 which had: 
` been recovered from him by the Police in. 


the course of tbe investigation and made 
over to the complainant by the order of 
the Magistiate on the conviction of Thana 
in June 1920. 

In January 1922, 
afte: his acquittal, Kanshi Ram made an 
applicaton to the Sessions Judge for the re- 
-scoration of : this money. The Sessions 


Judge rejected the application onthe ground 


that it was baired by limitation. 
In my opinion the order of the learned 


Sessions Judge is erroneous and must be set | 


aside. The application for the return of 
‘Rs. 400 made by the petitioncr was in no 
sense an application by way of an appeal 


against the orders of the Trying Magistrate ' 


directing return of the money to the com- 
plaindnt but an independent application 


to the Sessions Judge himself with a view | 


to his taking action under sections 517 


and 520, Criminal, Procedure Code. .No | 


period of limitation is prescribed for such 
an application and it could, in my opinion, 
always be made within a reasonable time of 
the date that an accused person is acquitted 
of the crime. with’ which he is cha 

It appears that the learned Sessions Judge 
has entitely overlooked the provisions of sec- 


' 


about six. months, 


tion 520, Criminal Procedure Code, under ' 
which he is possessed of very wide powers 
to pass any orders that might be just. The 
words “and make any further orders that 
may be just" in section 520 are obviously 
-intended to cover cases of this nature and 
to. enable superior Courts to pass proper 
orders in cases where property has been | 
erroneously disposed of under section 517, 
Criminal Procedure Code. 

' I would reverse the orders of the Sessions 
Judge and return the case with directions 
that he should hear the application and de- 
cide the same according to law after giving 
notice to the complainant, 

Z. E. Orders reversed} 

` Case returned, - 


; CALCUITA HIGH COURT. 
, CRIMINAL, REVISION PETITION NO. 289 
OF- 1923. | 
April 20, 1923. 
Present:—Mr. Justice Buckland and Mr, 
. ' Justice Cuming. l 
BHABANI PROSAD MOITRA alias ` 
DOMAN CHANDRA MOITRA— 
PETITIONER 
: versus , 
HARI CHARAN BHATTACHARJEE— 
OPPOSITE PARTY. œ a 

Criminal Procedure Code (Act V of 1898), s: 367° 
— Judgment in criminal case, contents of—Fatlure 
to consider essential points. 

Accused was convicted of offences under sections 
426.and 447 of the Penal Code. . It did not appear 
from the judgment that the Magistrate had consi- 
dered the knowledge or the intention with which 
the accused had done the act complained of as. 
constituting mischief, or that he had come,to any 
conclusion ag to whether the accused entered into 
or upon property in the possession of the com- 
plainant or what his intention was, if he did so : 

Held, that the judgment was bad and could not 
be allowedeto stand. [p. 939, col. I.] : 


Though a Magistrate is at liberty to refer to'the 
evidence in a crimina] proceeding ina manner 
equally appropriate to civil proceedings he 
should not lose sight of the fact that heis dealing 
with a criminal matter and should  w)timately 
dispose of the case purely from the stand-point 
of the Criminal law, (p.939, col ij 


` 
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TEJA SINGH V, EMPZROR, 


Babus Dasarathi Sanyal and Lalit Mohan ` 


Sanyal, for the Petitioner. 
JUDGMENT, 

Buckland, J-—The Judgment of the 
Trying Magistrate in this case is most un- 
satisfactory. He has not considered in 
his judgment the know ledge or the intention 
with which the accused caused the bamboo- 
fencing to be removed. Nor doesit appear 
from his judgment that he came to the con- 


clusion that the accused entered into or : 
Upon property in the possession of the com- . 


plainant, or what his intention was in tres- 
passing, if he did so, The resultis that itis 
extremely difficult from the judgment to 
ascertain what was inthe mind of the Magis- 
trate when he convicted the accused under 
sections 447 and 426 of the Indian Penal Code. 
He seems to have discussed the case as if it 
was of a civil nature. : Having done so, he 
hadto deal with it as a criminal trial which 
in fact it was. It would have been much 
better if the Magistrate had considered 
whether or not the case was of a civil na- 
ture and if he came to the conclusion 
that only a civil wrong had béen committed 
he should have said so and dealt with the 
case accordingly. If, on the other hand, 
he was of opinion that a criminal offence 


had been committed, though he might refer. 


to the evidence in a manner equally appro- 
priate to civil proceedings, he should not 
have lost sight of this fact that he was deal- 
ing with a criminal prosecution and ulti- 
mately he should have disposed of the case 
.purely from the stand-point of the Criminal 
. law, This judgment of the learned Magis- 
. trate, if my opinion, is neither the one nor 
the other. : 

The judgment-and order of the Deputy 
Magistrate of Berhampore, dated the 6th 
December 1922, must be set aside. The 
case is a petty one, but, even so, in the cir- 
cumstances, there must be re-trial, The 
case is, therefore, remanded in order that it 
may be tried by some other Magistrate 
cand we leave it to the District Magistrate 
to nominate such Magistrate. : 

The sums ordered to be paid, if paid, will 
be refunded, 

Cuming, J.—I agree with the order. 

Z, X. Order set aside; 

Case remanded, 
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LAHORE HIGH COURT, 
CRIMINAL APPEAL NO. 1084 oF 1922» 
Januaty 29, r923. 

. Present:—Mr, Justice Harrison. 
TEJA SINGH AND OTHERS—APPELLANTS 
Ue" SUs 
EMPEROR-—RzxsroNpEMtE, 

7 taeda’ T rocediure Code ( Act V of 1898), s. 403— 
vial in Native State—Trial 
ES India, legality of, Jor eon ajang vi 
acoity was committed in British India | 
the accused were shortly after caught PgR 
State with the stolen property, They were tried 
and convicted by the State Court of an offence | 
under section 411 of the Penal Code. After Serving 
out their sentence they were tried in British ' 
India on a charge under section 395 of the Penal 
Code, but the evidence only established an offence 
under section 411 of the Code against them:. 

Held, that their trial by the State Court barred 
their trial by the Court in British India on the 
poe secs and iof en same offence, by virtue of 

e provisions of section 403 of th » 
cedure Code, Ea SERO 


Criminal appeal from the order of the 
Magistrate, First. Class, with section 30 
powers, at Jullundur, dated the 31st 
i iu je 

iwan Ram Lal, for the Appellants, 

Mr. M. Saleem, for the Cone 
Advocate, for the Respondent, 

JUDGMENT.—A dacoity is said to have 
been committed in Mawza Kotla Heran 
in the Jullundur District, on the 
night between the r4th and I5th 
March, two head of catle being removed. 
On the following day three men were cap- 
tured in the adjoining State of Kapurthala 
and were sent upfortrial in the Kapurthala 
State on'a charge under section 394. 
Indian Penal Code. The Sessions Judge of 
Kapurthala discharged them under sec- 
tion 394, but convicted them under section 
411 and sentenced them to undergo two 


.years' rigorous imprisonment, On appeal 


the High Court of Kapurthala reduced the | 
sentence to one year, which they have 
undergone. On being released from Jail 
they were once mote sent up for trial in the 
Jullundur District on a charge under section 
395, Indian Penal Code, and have been con- 
victed and sentenced to undergo imprison- 
ment for a further period of five 
years. They . appeal, urging that 
section 403, Criminal Procedure Code, bars 
the present trial and I have heard argu- 


ments at length on the question of whether 
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NUYANANDA KOER V. RAKHAHARI MISRA, 
the Kapurthala Sessions Judge “had juris- 
digtion-tó try thé ĉase for an offence alleged 
to havé “been. comiitted.in British India. 
It is by no means clear whether the accused 
_are.the subjects of His Highness the’ Maha- 
‘raja of Kapurthala or of the King-Emperor, 
there bemg one passage in the Magistrate's 
judgment in.which they ate apparently 
«considered to -ke . State subjects . while 
on the other ‘hand they are’ described 
ias residents: of a village in the Amritsar 
‘pistriet. It is, I firid, unnecessary to go into 
«this point as the evidence on which they have 
“now. been‘ convicted as opposed to the evi: 
. "dence ’ on which they. wcre convicted of 
cfecéiving- ' stolén . property i is either 'con- 
.vincing: nor: sufficient. .It- consists .of the 
"statement: of. oùe -witness; a youth 'of.17 
fated Banta: Singh: W: Ño. 2)3 who says 
"liat the 3 - -SixXj ue êh. broke’... “into “the 
enclosute on “a dark night ;- and 
removed _ the cattle, that he followed 
“and “saw them,” that they ^ : then -came - 
Badi? and tied” him up, Altar they had 
» Fen“ "arrested" with the stolen property he 
. is said to have identified. them, - Agreeing 
with ‘thie - _ Sessions’ - -Judge of Kapurthala 
‘and Being “by no means ‘satisfied with: this 
evidence «find that the only offence es- 
tablished against these mën is "under s section 
471, Indian. Penal Code; of recciving stolen 
property. -It is not contended: that the 
‘Kapurthala -Courts -had-‘not jurisdiction 
td try these men, whether they were British 
"subjects or-not tor the offence committed 
“in: Kapurthala where they: were caught 
‘with.- the : stolen property; The only 
-Témaining. point: urged by Counsel for 
the. -Crown ~is pa the Magistrate 
"has - "rightly - held - het the Scssions 
Judge was nota des nt Court inesmuch 
t ns there had Been: no- committal proceedings 
‘and that: “this was: very serious irregularity. 
"In the judgment of the High Court- this 
‘point iwas noticed but it- was held that it 
‘did not -vitiate the proceedings. ‘This 
“being so, think the Magistrate wes going 
"beyond | his] provinc» im questioning the j juris- 
"diéction-of the Sessions Judge.- - 
n VÉRE acétised; "thérefóre, having -once beei 
‘tried and, convicted and having- undergore 
ta séntedices fér, the offence, they could not 
tpe- tried- o giinz7- Td therefore, ras the 
appeal: “dnd acquit thei; : 


CES HON Gus NT NUS 


Ly E Pu deiude PE ew ‘Appeal accepted, : 
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‘CALCUTTA HIGH COURT. 
(CRIMINAL REVISION NO. 272 
OF 1923. - 7 7. 
- April 24, 1923. 
Present —Mr. Justice C. €. Ghose and 
PM Mr. Justice Cuming. . 
NI I'VANANDA KOER-PETITIONER 
~ UL7SUS 

RAKHAHARI MISRA—OPPOSITE - PARTY. 
. Criminal Procedure Code (Act V of. 1898), ss 
247- Acquittal—Revival of proceedings— Jurisdic« 
tion of Magistrate. 
. An order of acquittal passed under section 247 
of the Criminal Procedure Code, so long as it is 
not set aside by a competent Court is a bar to 
fresh proceedings in respect of thè same ‘offence, 

`A Magistrate has no jurisdiction to revise pro- 
‘ceedings in a case which has terminated in an 
order of acquittal under section 247 of the Crimi- 
nal Procedure Code. 


Rule against the. District. Magistrate, 


Burdwan. 

Babu Panchanon Chowdhury,. for the 
Petitioner, 

Babu, Jyotis Chunar Sarcar, for the 


Opposite Party.» 


: JUDGMENT.— This Rule | was issucd callir g 
upon thé District Magistrate of Burdwan and 
on the complainant to show cause why the 
conviction of the petitioner andthe sentence 
-passed ori him should not be set aside on 
‘the ground that a previous order of his 
acquittal which had been passed under 
“section 247 of the Code .of Criminal Pro- 
'cedure on the 8th .August .1922, not 
having been set aside by a competent au- | 

: thority, the Magistrate had no jurisdiction 
“to try and-convict the petitioner for the | 
same offences in respect of which the order 
of acquittal had been passed. 

The facts “which have given rise to the 
application on which this Rule was issued, 
shortly stated, -are as, “follows :—The 
‘petitioner ^ -was summoned, -under seê- 
‘tions 426 and 447 of the Indian Penal Code 
"(both summons-cases) to appear on 24th 
‘July 1922. -On that .date a warrant was 
issued against.tke accused “and the 8th 
, August 1922 was fixed for the next heating 
'of the cage. On the 8th August the Sub- 
Divisional Magistrate before whom the case 
was pending was absent ard another Magis- 
trate? Babu.S. Ghose, was acting ,'in his 
place and was in charge of the criminal 
business of the Sub-Division in accordance 
with the standing otders of the District 
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Magistrate. -When the case against the 
accused wás'putup before. the last mentioń- 
ed Magistrate, the complainant was ‘found 
‘to be absent. Thereupon an order under 
section 247 . acquitting the accused was 
passed. It appears that on the same -daté 
afterthe order of acquittal had been passed 
an application for the revival -of the proceed: 
ings was presented to the Magistrate. : On 
‘the xrth August 1922, the learned Magistrate 
tevived the proceedings against the accuséd 
which had come to an end on the 8th August: 
Thercafter, the case was transferred to the 


file of another "Magistrate, Maulvi Ezahar: - 


Hossain, and this last mentioned Magis- 
trate tried the accused undex sections 447 
and 426 and convicted him on the: 28th 
November 1922, and sentenced. him to pay- 
a fine of Rs. 50 and in default to undergo. 
a rigorous imprisonment for six weeks. . 

It appeais from the record of the case’ 
which is now before vs that on the Sth, 
August 1922, an-order of “acquittal under. 
section 247 was passed by Babu S. Ghose. 
Now that order under section 247 was one- 
which could only have been set aside :by' 
this Court if an application had been made. 
for setting aside the same.  No.such appli- 
cation was made to this Court and it; theré-. 
fore, follows that no competenf authority 
has set aside the order of acquittal which had. 
been passed on the 8th August 1922. Under 
: these circumstances, the question’ arises, 

“wasit open to the Magistrate to- pass. 
the order for revival of the. proceedings “on. 
the irth. August^ 1022." We aré.of opinion 
' that the Magistrate had no jurisdiction to’ 
set aside the order of acquittal passed ün-., 
der section 247 and revive the proceedings | 
against the accused on the -rrth . August 
1922. The order of acquittal was in existence : 

on.the 11th August 1922 and the order 
of acquittal not having been set aside by. 


a competent authority is still in existence: . 


and it follows, therefore, that it operated ; 
asabar on the Irth August 1922, and on ^ 
all subsequent “dates to a fresh . tiiàl^of | 
the accused under the Sections ñħientioiied ` 
„above. `. 2E 3 
The Rule is, harcore made alsdliite.” 
The conviction and sentence are ect “aside . ; 
and the fines; if paid. will ke refended; 7 . 
Z X i l Rule made absolute: 


+e - o 


tc oy -yae EL 


4 


INDIAN CASS: a 


«4t . 


SAL. oy LIP 


- MADRAS HIGH COURT. . . ` 
Canaan REVISION Casx NO. 374 or 
j I922. 
: (CRIMINAT, REVISION PETITION No, 323 ‘OF. 
; .1921). i SEN 
January 31,1923. "e 2 
Die '—Mr. Justice Venkatasubba Rao: 
KALIAPERUMAL- NAIDU—PXTITIQNER 
^ towersus >o’ 
BAVAJI SKHIB -AccUsD- RESPONDENT 

Criminal Procedwe Code -(Act V' of. 1898), 
8. 250— Complaint, vesatious, to Village Magistrate. 
Compensation. 

A person who makes a complaint to a Village 
Magistrate ‘of a bailable offence, knowing that’ 
the latter-must, in the ordinary course of-his’ 
duty, report the substance.of the complaint 
to the  Police,. gives- information. to a 
Police Officer within “the meaning of sec- 
tion 250 of the Criminal Procedure Code just 
as effectively as if he went in person to the Police 
Station, and where the,complaint is ultimately. 
found to be frivolous- or vexatious, an order 
directing the complainant to pay compensation 
is perfectly legal. [p. 942, col. 2.] ` 

| Nachimuthu Chetty v. TM ue teat Chelly, 24 
Ind. Cas. 167; 39 M. 1006; (1014) M; W. N. 804: 27- 
M. L.J. 37; 15 Cr. L.J. 431, Margasahaya Cheity v. 
Gandala Nadiabba, 36 Ind, Cas, 8431 52 MONT. 
78518 Cr. L. J. x; (1917) M. W.N.86; HL. W. 29x ` 
and Thonokadavaih Awalla v, "Ammian Mannil 
Kuttiali, 36. Ind. Ces. 471.; (1917) M.W., N. 1554 
4L. W.73:17Ct. I. J. 5o3,followed. . 

Kiüg- Emperor v. Thammana’ Reddi, 25 M. 665i 
2 Weit 318, Inve Arulanantham: Pillai, 13" Ind, 
Cas. 221; 22 M. L. J. 138; (1911) 2 M. W. N. 558; 10 
M. L. T. 550; 13 Cr. L.J. 29, followed. | : 

. Petition, under sections 435 and 439. of: 
the Code": of the Criminal Procedure ;. 
1898, praying the High Court to revise an: 
order of the Court of the Additional District; 
Magistrate, ‘Tanjore, dated the 11th January; 
1922, in Criminal Revision. Case No. 2t and, 
Criminal Appeal No. 24 of 1921, preferred, 
against an order of the Court of .the, 
Stationary Second Glass Magistrate, Tan-, 
jore, in C..C. No. 392 of I921. |... L 


| Dr.-S. Swaminathan, -for the “Petitioner. “ 
“Mr. V.- Li Ethiraj; Amicus Curie, . for: 
the Accused. | ; 


^ ` uA 
: US R 
oe ý N 


ORDER.—'The Second Class “Magistrate 
of Tanjore directed P. Wi. No: ‘4 to pay to 
the accused? a-sum of-R$.-35^as compénsa-. 
tion" under section: "250, of thé Criminal" 
' Procédure, Code, -and ` "tlie "District Magis: : 


` trate “confirmed. the "order. 


The facts ate: these : “PW "Now “x lost a^ 
bill,” PW Novi and, SE Ws No, I 2 


ANI 


` 
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were residents of a village called Ramsa- 


patti, thereupon went to ‘Ammapet, the 
Village where the accused was living, and 
P. W. No. 4 gave information to P. W. 
No. 2 the Village Magistrate of Amma- 
pet to the effect that a bull of P. W. 
No. r was stolen ard that the accused 
was the thief. Before taking any action 
P. W. No. 2 desired to have a report 
from the Village Magistrate of Ramsapatti, 
who accordingly forwarded to him Ex- 
hibit A which confirmed the information 
given by P. W. No. 4. On the receipt 
of this report P. W. No. 2 communicated 
with the Police who charged the accused 
with theft or, in the alternative, receiv- 
ing stolen property. It must be added 
that the Police, subsequent to the receipt 
of the communication from the Village 
Magistrate of Ammapet, but before charg- 
ing the accused with the offence men- 
tioned above, received from P. W. No. I, 
the owner of the bull, information under 
section 153, Criminal Procedure Code. The 
lower Courts found that the accused was 
-not guilty and directed P. W. No. 4 to pay 
compensation to the accused. 

On behalf of P. W. No. 4 it is con- 
tended that the order directing him to 
pay compensation is, in the circumstances, 
illegal. 

The final contention is that a Village 
Magistrate is not a Police Officer under 
section 250 and that as P. W. No. 4 gave 
information only to a Village Magistrate, 
an order could not be made directing him 
to pay compensation. Relianceis placed 
on King-Emperor v. Thammana Reddi (x) 
and In ve Arulanantham Pillai (2) and 
these cases, no doubt, support the conten- 
tion aforesaid. But a different view 
was taken in three later cases, Nachi- 
muthu Chetty v. Muthusami Chetty (3), 
Margasahaya Chetty v. Gandala Nadiabba 
(4) and Thonokadavath Awalla v. Ammian 
Manntal Kuttiali (5). The principle un- 


: (1) 25 M. 667; 2 Weir 318. 

(2) 13 Ind, Cas. 221 p 22 M. Lr. Js 138) (1911) 2 
M. W., N. 558 p zo M. I. T. 550; 13 Cr. L. J. 29 

(3) 24 Ind. Cas, 167 1 39 M. 1006] (1914) M W. 
N. 804127 M. L. J. 37 1 15 Ct. L. J. 431. 

(4) 34 Ind. Cas 843; 32 M. L. J. 78; 18 Cr. In 
J. 114 (1917) M. W. N, 86; 5L. Wi 290. 

(3) 36 Ind, Cas, 471; (1917)-M. W. N, 3551 4 I. 
W, 73117 Cz, Xi Ji 503: 
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derlying these decisions is tersely stated 
in the following passage in the judgment 
of Ayling, J., in Nachimuthu Chetty vV. 
Mutihusaml Chetty (3): “In other words, 
aman who complains to a Village Magistrate 
of a bailable offence knowing that the latter 
must, in the ordinary course of his duty, 
teport the substance of the complaint to 
the Police gives information to the Police 
just as effectively as if he went in person 
to the Police Station.” 

` My own view coincides with that taken 
in the aforesaid three cases and I, therefore, 
hold that the information, though given 
to aVillage Magistrate, comes within the 
terms of section 250. 

Dr. Swaminathan has also argued that 
P. W. No. 2 before acting on the informa- 
tion of P. W. No. 4 obtained confirmation 
from the Village Magistrate of Ramsapatti 
and that this fact distinguishes the present 
case from the cases referred to above. 
I fail to see how P. W. No. 4's res- 
ponsibility is in any manner affected 
by reaon of the fact that P. W. No. 2 
was cautious, enough to obtain a report 
froma responsible person who might be 
supposed to gi ve, as far as possible, a correct 
account of the occtirrence. 

It is next contended that, as P. W. No. 
I, the owner of the bull, gave information 
under section 154, the order in question 
directing P. W. No. 4 to pay compensa- 
tion is illegal. This argument again is 
untenable. The First Information to the au- 
thorities was that given by P. W. No. 4 
and it led to the initiation of, the pro- 
ceedings. The subsequent information 
given by P. W. No.ris of no significance 
in deciding the question under considera- 
tion. 

It is unnecessary to consider whether on 
the facts an order could also have been 
made against P. W. No. r; but so far 
as P. W. No. 4is concerned, he is liable, 
and I see no reason to interfere with the 
order passed. 

As the accused is unrepresented in this 
Court, Mf. V. L. Ethiraj has at my instance 
argued the case on his behalf and brought 
to my notice the decisions referred to above 
and I desire to express my indebtedness 
to the learned Counsel. 

V.N, V. . Petition dismissed, 
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ALLAHABAD HIGH COURT. 

CRIMINAL REFERENCE NO. 173 OF 1923. 

March 22, 1923. ` 
Present '—Mr. Justice Walsh, 
PANCHAM 
. versus 
EMPEROR THROUGH BACHHA AND 
f OTHERS. 

Criminal Procedure Code | Act V of 1898), s, 250— 
Frivolous and vexatious prosecution — Compensation 
— Formal notice to show cause, whether essential, 

Section 250 of the Code of Criminal Procedure 
does not require that in the case of a complaint be- 
ing found frivolous or vexatious, the complainant 
must be “called upon to show cause’ why he should 
-not be made to pay compensation ; it only requires 
any objection which is urged to be recorded and 
considered. The section is not intended to 
multiply the proceedings butto be applied in a 
summary manner. < 

A party who has the right to make a formal ob- 
jection and have it recorded can waive that right 
by his acquiescence. 

Gulzari Lal v. Gunga Ram, 14 Ind. Cas. 652; 9 
A.L. J. 170; 13 Cr. L, J. 268, distinguished, 

Pandurang Narayan v. Laxman Babaji,3 Bom. 
L. R. 777 and Suchandt Kolitani v. Dom Kolita, 
5 C. W., N. 214, not foliowed, 

Criminal Reference made by the Sessions 


Judge, Cawnpore. 


FACTS.—The Trial Court, having come 
to the conclusion that the prosecutioi story 
was entirely false, andthe complaint a 
vexatious one, acquitted the accused and 
ordered the complainant to pay Rs. 20 to 
eachofthe three accused. At the time the 
order of acquittal and compensation was 
passed the accused raised no objection and 
“the Court did not specifically ask them to 
raise any * objections or show.cause why 


the order of compensation should not be’ 


passed against them, In revision to the 
Sessions Judge it was contended that the 
provision in section 250, Criminal Procedure 
Code, which lays down that ‘before making 
any direction for payment of compensa- 
tion the Magistrate shall record and con- 
sider any objection which the complainant 
may urge against the making ofsuch direc- 
tion’ was imperative and the Magistrate was 


bound to call upon the complainant to. 


show cause why he should not be ordered 
topay compensation. ‘The following rulings 
were cited in support of this contention:— 
Pandurang Narayan v. Laxman Babaji (x), 


(1) 3 Bom. in Ri 777. 
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Suchandi Kolitant v. Dom Kolita (a) 
and Gulzart Lal v. Gunga Ram (3). . 

The Sessions Judge was of opinion that 
the contention was well-founded. Hence 
the reference. 


JUDGMENT. —In my view the leafned Ses- 
sions Judge has taken too technical a view 
of this matter which, if it is sound, is likely 
to defeat the ends'aimed at by the section, 
He would have done better to examine the 
section rather than the cases, He has fallen 
into a trap in adopting the phraseology 
that the Magistrate should have ''called 
uponthe complainant toshow cause." The 
section does not require anything of the 
kind and, if eny body has said that he ought 
to go through any special formality ‘of that 
kind: I beg respectfully to differ. In these 
Provinces there is too much “calling upon 
toshowcause” about every trivial question 
The section enables the Magistrate to com- 
pensate in the case of a frivolous or vexa- 
tious accusation, “by the order ofdiseharge,'* 
It only requires any objection whichis urged 
to be recorded and considered. It is clear 
that this section was not intended to mul- 

“tiply the proceedings but to be applied in 
a summary manner. If the complainant 
‘has no real objection to urge there is 
nothing to record, as the Joint Magistrate 


justly remarks. Multiplication of pro- 
ceedings only adds unnecessarily to 
the burden upon the parties and in a 


small matter of this kind where the 
compensation is Rs. 20 each it would be 
obviously a remedy worse than the disease 
to issue formal notice. A party, moreover; 
who has the right to make a formal objec- 
tion and have it recorded can waive that 
‘sight by his acquiescence. As the District 
Magistrate says, unless the complainant 
in this case was dumb or imbecile there was 
nothing to prevent his objecting, I am 
not concerned to consider the decisions in 
other Provincesin asmall matter of this sort, 
The authority quoted by the learned Ses- 
sions Judge from the Allahabad Law Journal 
is inapplicable because the order which 
was held to be bad was made in the absence 
“of and behind the back of the party against 


2)5C. W.N, 214. 
3) 14 Ind, Cas. 6321 9 A 1. J. 170; 13 Cr. 0. Ji 
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[whom it “was made, The ‘order for com- 
pensation must stand; Let the record be 
returned to the lower ‘Court. 

, M.--X. A. E Record. returned. 


3 MADRAS HIGH COURT. 
- CRIMINAL REVISION CASE No. gi OF 1923. 
(Case REFERRED No. r^ OF 1923): 

; “March 12, 1923. 

 Preseni;— Justice Sir William Ayling, Kr. 

s f and Mr. Justice Odgers. 

- MADDU VENKAYYA— PETITIONER 

hia . versus . 

"MADOU PAIDAMMA alias KAMIREDDI ' 
PAIDAMMA AND ANOTHER—COUNTER 
PETITIONERS, 

Criminal Procedure Code ( Act Vof 1898), 5, 488— ~ 

‘Order of maintenance —Subsequent civil suit nega- 

“tiving relationship —Sta: of maintenance order. 

= Where the tejationship, on which a maintenance 

corder under section 488, Criminal Procedure Code, . 
.is based, has been declared by the final decree of 
a competent Civil Court not to.exist, the person 

“adversely affected- is entitled to ask the Magis- 

“trate to abstain from giving any further effect 

cto his order of maintenance. 

c Mahomed: Abid Ali Kumar Kadarv. Ludden 
“Sahiba, 140.276; 11 Ind. Jur.296; 7 Ind. Dec. 
* (x. S.) 183, Hlath Narayanan Moosad v. Kathil 

« Itticherry Amma, 42 Ind. Cas. 331; 33 M. L. J. 
-449; 22 M, L. T. 293; 6 I. W. 536; 18 Cr. L.J. 

2971; (1918) M. W.N. 65, followed. 

Case referred for the orders of the High | 


Court, under section 438 of the Criminal | 


; Procedure: Code, by the. District Magistrate, 
< Vizagapatam, in R. € No. 4052-22-C-2, 
“dated the 6th November 1922. 

Mr. P. R. Srinivasa Aiyangar, for the 
° Petitioner. : 


Ka The Public Prosecutor, for the Crown. 

ORDER —The petitioner. in this tase 
swas ‘directed by the Sub-Divisional Magis- - 
“trate of Narasapatam, under section 488 


te 


of the Criminal Procedure Code, to pay | 


at .the tate - of ~ 
his’ ~ illegitimáte - 


maintenance . 
"RU Mouth ' for’ 


Us 
“child, 
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He subsequently boue o a suit in the 
District Munsif’s Court of Yellamanchelli 
and succeeded in securing a final decision ont 
appeal to the Subordinate Judge of Vizage- 
patam to the effect that the child was not 
his. On this he appliedtothe Sub-Divisional 
Magistrate drawing his attention to the de- 
cision of the Subordinate Judge and making 
the following prayer: ‘Your ~ petitioner, 
-therefore, prays your Honourable Court to 
‘abstain from giving further effect to the 
„order dated May 21st 1918, theorder award- 
.ing maintenance ,in view-of the decree and 
judgment of the Additional Subordinate 
Judge declaring that the second ‘counter- 
petitioner was not born to the petitioner 
and that the petitioner isnot bound to main- 
tain her." ‘his petition has been returned 
-with-the following endorsement: “The 
petitioner is free tu seek whatever remedy 
“he likes against the order of this Court which 
cannot” be re-considered." . The order | of 
the Sub-Di visional Magistrate i 15: obviously 
“based on a misconception. ‘There is no ques- 
tion of re-considering the order of main- 
tenance for which no provision is made in 
the Code, but where the relationship on 
which the maintenance order is based has 
been declared by the final decree of a compe- 
tent Civil Court not to exist, itis open to the 
person adversely affected thereby to ask 
_the Magistrate to abstain from giving any 
«further effect*to his order of maintenance. 
-This has been laid down in Mahomed Abid 
Ali Kumar Kadar v. Ludden Sahiba (1) and 
Zit is in accordance with the view of the law 
taken by a Bench of this Court in Math Na- 
vayanan Moosad v. Kathil Tttioherry Amma 
-(2), although in that case the learned Judges 
were dealing with a. maintenance order 
passed after the decision of the Civil Cout. 
The order of, the Sub-Divisional Magis- 
trate is, therefore, set .aside and he is 
directed to restore the petition to file and 
- dispose. of it in the is of the atove re 
| marks. 


"UD NENG V, > Order set aside. 
(1) 14 C. 276; n Ind. jur. 296; 7 Ind. Dec. 
is $.) 183. 


(2) 42 Ind. Cas. 3515 33M.L.l. 449; 22 M. L 
pr 293; Mo W. 536; 38 Cr. rJ. 971; , (1918) M. 
Ww. Ne 


Ur 
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ALLAHABAD HIGH COURT. . 
SECOND CIVIL APPEAL No. 890 oF 1921. 
^o February 15, 1923. 
Present :—Mr. Justice Ryves and Mr. 
Justice Gokul Prasad. ` : 
RAM SEWAK RAI AND, OTHERS-—DE 
FENDANTS—APPELLANTS 
versus f 


SHEO NAIK RAI AND oTHORS—-PLAINTILFS 


. —RESPONDENTS. 

Transfer. of Property Act (I V of 1882), s. 68— 
Compromise in execution of decree—Mortgage, 
usufructuary, created—Registration, absence ot— 
Long recognition of mortgage by parties—Estoppel 
— Hindu, Law—Morigage—Destruciion of security 
—Subslitution—Government revenue paid by mort- 
gagee—Recovery from morlgagor— Covenaut, im- 
plied. 

In 1869, the parties to a money-decree came to an 
agreement in execution of the decree, which was 
embodied in an application made to the Court. 
According to the agreement it was acknowledged 
that a certan sum was due to the plaintiff, and 
he was put in possession of certain plots of land 
belonging to ‘the defendant, it being agreed 
that he should take the usufruct in lieu of the in- 
terest due on the debt, and that the defendant 
could redeem the land on payment of the amount 
of the debt. It was further agreed that if the 
plaintiff was dispossessed he should then proceed 
with the execution of the decree. The Court 
accepted the compromise and plaintiff obtained 
possession of the land. In 1920 the land was 
submerged by the action of a river and the 
- plaintiff sued under section 68 of the Transfer of 
Property Act, requiring the defendaut to give an 
equivalent security to the plaintiff for the land or 
to pay up the amount of the debt together with 


a cettain sum paid by the plaintiff as Govern- 


ment revenue: 

Held, (1) that even though the due formalities 
had not been complied with no objection to the 
validity of the mortgage conld be taken after it 
had been acted upon by the parties for fifty years; 
fp. 946, cdi. I] 

Abid Husain v. Asghar Husain, x9 Ind. Cas. 
445; I1 A.L.J. 506, Salamat-uz-zamani Begam v. 
Masha Allah Khan 43 Ind, Cas, 645; 40 4.187; 16 
A. L. J. 98, followed, < 


(2) that even if section 68 of the Transfer of 
Property Act was not applicable to the case owing 
to the fact that the mortgage had been created 
before the passing of that Act, the principles of 
Hindu Law, by which the parties were governed, 
applicable to such a case were exactly the same as 
those embodied in section 68 ; (p.945, col 1.4 


(3) that the plaintiff having been compelled to 
pay the Government revenue owing to. the'in» 
ability. of the defendant to do so; and-in order to 
avoid being dispossessed from the land; the de- 
fendant was liable to pay the amount to. the 
plaintiff j- [p 246, col. x.] OE : 

(4) that the condition contained in the-compro- 
mise that in the event of dipossession the remedy 


60 id 


rote 4 tw ul 
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of the plaintiff was to execute his dectee could not 
[p. 946, col. 2.] 

(5) that, therefore, the piaintiff’s suit must be 
decreed. [p. 946,col. 2.] 

In evey contract of usufructuary mortgage 
there is atleast .an implied coutract for quiet 
possession and this muplies a contract to pay the 
Government revenue in order to avoid dis- 
possession for non-payment. [p. 946, col. 2.] 

Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 4th April 
1921. 


Mr. U. S, Bajpai, for the Appellants. 
Mr. Iqbal Ahmad, for the Respondents, 


JUDGMENT.—In the year 1869 the pre- 
decessors of the plaintiffs put in execution 
a simple money-decree which they bad ob- 
tained against cne of the defendants aud the 
predecessor-ia-title of the others. In those 
proceedings the parties came to an agree- 
ment whicn was embodied in an application 
made to Court. According to that agree- 
ment it was acknowledged that the sum due 
to the plaintiffs was Rs. 301, and certain plots 
of lend measuring 3 bighas 12 biswas belong- 
ing to the defendants were put into possession 
of the plaintifts and it was agreed that they 
should take the usufructin lieu of the in- 
terest due on the debt and that the 
defendant could tedeem on payment 

of Rs. 30r. It was further agreed 
that if the plaintiffs were dispossesed they 
Should then proceed with the execution 
of the decree. The Court passed orders in 
terms of this compromise and the plaintiffs 
obtained possession. They remained 
in possession of the whole land 
watil the year 1884, when, during 
the settlement, the area in their 
possession was reduced to 2 bighas 
2 biswas and x3 biswansis, In the year 
1916 that erea was further reduced owing 
to diluvion andin 1920 the whole of it was 
submerged by ‘the river, This suit was 
brought under section 08 of the ‘Transfer 
of Property Act requiriug the defendants 
to give an equivalent security to the plaint- 
iffs for the land, which had disappeared 
or to pay up the Rs. 301 plus Rs. 78 
for damages and Rs. 185 for Governs 
ment Revenue and interest said to have 
been paid by the plaiutifisfor the defend. 
ants simce the year 1877. "The -defendants 
resisted the suit on many grounds, They 
denied that the document created a morte 
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gage at all, it not being stamped or registered 
or attested. "They further said that sec- 
tion 68 of the Transfer of Property Act had 
no application because the mortgage, if 
any, was exectited long before the Act came 
into force. But the two main grounds on 
which the suit was resisted were that accord- 
ing to the terms ot the compromise the 


plaintiffs’ ouly remedy was to execute the, 


decree and if they - attempted to execute 
the decree the application would be batred 


by limitation because their cause of action ` 


arose in 1916 and this suit was filed in 
1920. Furthermore, if .the proceedings 
in execution were taken out then the 
items for Government Revenue and in- 
terest could not be added. ‘The second 
main ground is, that there was no contract 
between the parties by which the plaintiffs 
could recover the Government Revenue. 
The Trial Court in an excellent judgnient 
decreed the suit and that decree has been 
upheld by the lower Appellate Court. The 
defendants come here in second appeal, 
and reiterate the pleas taken in the Court 
below. In our opinion they Lave uo force. 
All the arguments as to want of stamp, 
registration aud so forth in the document 
oi 1869 ateset at rest by the principles 
laid down in the case of Abid Husain v. 
Asghar Husain (1) which was confirmed by 
their Lordships of the Prvy Council on 
. appeal, and in Salatéat-uz-zamani Begam v. 
Masha Allah Khan (2). Assuming 
that all due formalities had not been 
complied with, it is far too lateintie 
year 1920 to challenge a mortgage which has 
in fact been given effect to for over 50 years. 
As to the argument that section 68 of the 
Transfer of Property Act does not apply 
to mortgages executed before the Transfer 
of Property Act,itis enough to say that even 
if it does. not the Hindu Law is exactly to the 
same effect and that admittedly governs the 
patties, With regard to the Government 
Revenue it has been found by both Courts 
aud the finding is conclusivein second appeal 
that in the year 1877 tue mortgagors them- 
selves, that is, the defendauts, applied to 
tne Tadsildar stating that they were no 
longer able to pay the reveaue of this 
laud and in consequence revenue was 


: a I9 Ind, Cas. 445] 11 AL, J. 306, . 
43 And, Cas, 645 | 40 A, 187 | 16 A, L J, Qi; 
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Collected from the plaintiffs, As tothe 
atgument that there was no. contract 
originally for the payment of the Goverment 
revenue we think this is not correct. 
Iu every contract of usufructuary mort- 
gage there is àt least an implied contract 
for quiet possession and tnis implies a con- 
tract to pay the Government revenue. If 
the plaintiffs had not paid tne Government 
revenue they would have been dispossessed 
from the land. The ouly other argument 
which it is necessary to consider is that the 
only remedy of the plaintiffs was inthe exe- 
cution department. The simple answer to 
tnis would be that the parties never 
contemplated the total destruction of 
the land by diluvion. If the land 
had remained the same and it 
dispossession had been caused by the de- 
fendants. there might have been some force 
in tnis argument, but astae facts are found, 
we think that tue proper remedy of the plain- 
tiffs was by a suit and that tue suit hus 
been rightly decided. We, therefore, dis- 
miss this appeal with costs including ia 
this Court fees on the higher scale. 
ZK. Appeal dismissed. 


MADRAS HIGH COURT. 
Civit, REVISION PETITION No, 128 
OF 1922. 
February. 28, 1923. 
Preseni;—Mr. Justice Krishnau. 
BOLIMATI MURIGADU AND vUTHERS~ 


PETITIONERS 
versus 
NALLA BAPADU AND OTHERS— 
. RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. 
XXXIII,r.5 (d)—Pauper petition—Cause of 
action —Extraneous evidence, admissibility of. 

Iu an application for permission to sue iz formal 
pauperis, in order to ascertain if the plaint dis- 
closes a cause of action under O, XCXXLLIL, r. 5, of 
the Civil Procedure Code, it is not competent to the 
Court to go beyond the allegations in the plaing 


Vol. 43, 


GHISWA Y. DEO NARAIN. 


and on extraneous evidence to find whether the. 


plaintiff is likely to succeed on the cause of action 


alleged, 
Govindasami — Pillai v, Municipal Council, 


Kumbakonam, 45 Ind. Cas. 951 41 M. 620] 34M. 
L. J. 399, followed, 


Petition, under section 115 of Act V of 
1908, praying the High Cotirt to revise the 
order of the Court of the Principal District 
Munsif, Rajahmundry, dated, the rst of 
September r92r, dismissing the Original 
Petition No. 5 of 1921 (Petition under O. 
XXXIII,r.2, of the Civil Procedure Code). 

Mr. T. Ramachandra Rao, for the Petition- 
ers, ] 

Mr. T. S. Raghunatha Rao, for the Re- 
Spondents. f 

JUDGMENT,— The order of the District 
Munsif is clearly opposed to the ruling in 
Govindasami Pillai v. Municipal Council, 
Kumbakonam (1). The learned Munsif has 
found that the petitioners are paupers 
but has travelled beyond the four corners 

. of the plaint and relied on evidence to hold 
that the petitioners have ‘‘no cause of 
action.” The plaint certainly discloses a 
cause of action and it was not open to the 
Court to go beyond it and come to a;/find- 
ing which, in reality, is a finding that the 
petitioners are not likely to succeed «n 
the cause of action alleged. "The civil 
revision petition is allowed and the order 
of the lower Court is set aside and the 
petitioners are given “leave to sue ín 
Jorma pauperis. Costs will abide and 
foliow the result of the suit.. 

V. N. V. Petition accepted, 
à 45 Ind, Cas, 95) 41 M, 620; 34 M, IL. Ji 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1659 oF 1921. 
April 18, 1923. 
Present:—Mr, Justice Daniels. 
CHISWA—DEFENDANT—APPELLANT - 
versus i 
DEO NARAIN-—PLAINTIEF-—-RESPONDENT. 
. Agra Tenancy, Act (II of 1901), ss. 95, 167— 
Suit for declaration that defendant. is | sub-lenant 
of plaintiff — Civil Courts, jurisdiction of. - - 
A suit for a declaration that the defendant is 
a sub-tenant of the plaintiff, is a suit which comes 
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under section 95 of the Agta Tenancy Act, and 
the Civil Court has no jurisdiction to try it, [p. 948, 
col, 2.] “ 

: Jagar Nath v. Ajudhya Singh, 17 Ind. Cas. 376; 
35 A. 14; r0 A. L. J. 408 and Kanhi Ram v. Durga 
Prasad, 27 Ind, Cas. 913; 37 A. 223; 13 A, L. J. 
278, distinguished, | , 

Second appeal against the decree of the 

First Additional District Judg$, Aligarh, 
dated the 28th June 1921. 

Messrs. B. K, Mukerji and N. C. 

Vaish, for the Appellant. `~ 

Dr. S. N. Sen, for the Respondent. "E 


JUDGMENT.---This appeal and croso- 
objection arise out of a suit brought in 
tbe Munsif’s Court for a declaration. The 
plaintiff-respondent, Deo Narain, filed with 
his plaint two lie to, list A andlist B: As 
regards the plots in list A he alleged that 
he and certain fro forma defendants were 
the sole occupancy tenants of, and were 
in possession of, these plots, and he asked 
ior a declaration that the answeting de- 
fendant, Ghiswa, the appellant in this Court, 


„had no concern with or right in those plots. 


As regards the plotsin list B of which Ghiswa 
was admittedly in possession, he aslgd. for 
a declaration that Ghiswa was his, sub- 
tenant. The Trial Court dismissed the suit 
as not.cognizable by the Civil Court. As 
regards the list B plots the learned District 
Judge agreed with the Trial Court, As 
regards the other plots he held that the 
suit was not barred, and on the merits that 
the plaintiff was, and the defendant was 
not, the occupancy tenant of these plots. e 
He accordingly decreed the suit as regards 
the list A plots. The defendant appeals 
in regard to the list A plots and the plain- 
tiff üles a cross-objection as regards tke 
list B plots. The appellants learned Coun- 
sel has utged three objections: 

First, he says, that the suit 1s in subs- 
tance one for the division of a holding whieh 
is barred by section 32 of the Tenancy 
Act. This objection is based solely on a 
loose use of the word ''holding " at one 
place in the District Judges judgment. 
As a matter of fact, the lands are not one 
holding, On the contrary, as the plaint 
shows, they are distributed over nine differ- 
ent mahals held wy different sets of pro~ 
grietors, 

The second plea is, that it was nat open 


‘to the Court, as Counsel puts it, “to split 
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up the suit,” ie., to Hold“that it was cog- 
nizable by the Civil Court as regards part 
of the subject-matter and not as regards the 
rémiinder, ‘The reliefs claimed in ‘regard 


to the list A and list B plots respectively, 


being quite differeut there is no ground 
whatever why the Court should not hold 
that one part of the suit was cozhizable 
by the Civil Court and not the other. 
` The third plea is also based on one sen- 
' tence in -the District Judge’s judgment. 
The District Judge.Leld that the whole 
of the docuinentary evidence was in favour 
of the plaintiff and that, except as regards 
the list B plots, the defendant Ghiswa 
had never been recorded as in possession 
' in any capacity but he does not see wlty 
because the defendant ''has apparently 
been for along time practically in the posi- 
tion of an occupancy tenant as regards 
' about 1/5th or 4th of the original holding 
to assume that he is a sharer to the extent 
of $rd in the whole." - The learned Counsel 
wishes me to interpret this as a finding 
that the appellant has been practically 
in the position of an oecupancy tenant 
with regard to part of the list A plots. Read- 
ing the sentence with its context the mean- 
ing is clear. The reference is to the list 
B plots of. which the Judge finds the de- 
fendant to bein possession and which con- 
stitute between I/5th and 4th of the area 
is the list A ae There is, therefore, no 
orce in any of the pleas urged i 
pres p ged m support 
The cross-objection is to. the effect that 


‘in the section. 
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as a sub-tenant, and if eecessary, fot? pos- 
session, I may note that doubt as Leen 
thrown on this latter case by the subse- 
quent decision in Balji! v. Mahtpat- (3) 
in waich it was pointed out that no -refer- 
ence was made in the judgment to the pro- 
visions of section 167 of the Tenancy Act. 
Putting aside rulings and looking at the 
actuallawthestuitasregards thelist Bplots 
is a suit exactly of the nature which is ccn- 
templated by section.g5 of the Tenancy 
Act, being specifically a suit fot a declara» - 
tion that the defendant is the <ub-tenant 
of the plaintifin respectof these plots. It 
has been argued that a restricted meaning 
Should be given to the word, ‘‘ laudholder ” 
Landholder, however, has 
been defined in clause (5) of section 4 of 
the Act as being the person to whom rent 
is payable, and in reference to a sub-tenant 
the laudholde: is the occupancy tenant 
from whom he holds. The same view is 
taken by Mr. Agarwala on page 308 of nis 
Commentary on tne Tenancy Act, 7th 
Edition, The result is that the appeal 
and the cross-objection both fail and. both 
ate hereby diswissed with custs including 
in this Court-fees on the higher scale. 
M, A. A. 
Appeal and Cross-obgeclion dismissed, 
(3); 49 Ind, Chs, 118; 17 A, I. J. 60; 41 A. 203. 


. 
a 


the suit is one between rival claimants ^ 


.to an eccupaney temaney which, under the 
: rulings of this Court in Jagar ‘Nath v. Aju- 
„Ahya Singh (x) end Kanki Ram v. Durga 
Prasad (2),is cognizable by a Civil Court, 
.Neitker of these suits is ow all. fours with 
the present case. ‘The first was a suit for 


a declaration that the plaintiffs were occu- : 


„Percy tenants and that the -defendants 
.Were trespassers. The second suit was a 
suit for a declaration thit the plaintiff was 
the .occupaucy teuant of a holding from 
which the Revenue Court had ejected him 


1) 17 Ind. Cas. 376] 35 A, I4 10 A. L, $ 
E. 27 Ind, Cas; 913/37 A. 2234 $ eae 


MADRAS HIGH COURT. 
APPEAL, AGAINST ORDER No. 359 OF 1922. 
March 2, 1923. 
Present ;—Mr. Justice Oldfield anc 
Mr. Justice Venkatasubba Rao. 


Sri Rajah BOMMADEVASA SATYANA- 


RAYANA VARAPRASADA RAO 
BAHADUR, ZAMINDAR GARU-~ - 
PETITIONER —ÁAPPELLANT 
"UETSHS 


; Sri Rajah BOMMADEVARA VENKATA 


LAKSHMI NARASIMMA BAHADUR, 
ZAMINDAR GARU—DEFENDANT— 
RESPONDENT. . . 
. Guardians and Werde „Act. (VIZE of 1899), 
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&. 25— Custody of- infani— Falhar ` and- mothe; 
vighis of-—Arvangement transferring . custody. of 
child, whether vevocable. ! A 
A father is entitled to the custody of his child 
as against the mothet even though th: child is only 
four years old and is likely to be better looked after 
by the mother, unless it is showh that he is unfit 
to have the custody of the child. [p. 950, col. r.] 
Where there. is nothing established against 
the father except that he and the mother have, 
during the past, been on bad terms and have 
' been engaged in litigation, the father ought not 
to ^^ deprived of the right to the custod ` of the - 
child. (p. 950, col. r.] 
An arrangement by which a father abandons 
a child's custody to the mother is not irrevocable, 
{p. 949, col. 2.] . a 
Mrs, Annie Besant v. Narayaníah, 24 Ind. Cas. 290] 
38 M. 807 at p. 808; 27-M. I. J. 30; 18 C. W. 
N. ro89: x L W. 520; (1014) M. W. N. 5853 
“16M. L. T. 1653 20 C. T, J..253 ; 16 Bom. L. R. 
625; 12 A. L. J. 1125; 411. A. 314 (P. C), 
followed, ^ ~ DEC n ooh 
Appeal against the order of the District 
Court of Kistna, at Masulipatam, dated 
22nd September 1922, in Ofigiiial Petition 
No. 96 of 1922. $ ; 


Messrs. E. L. Thornton, A Krishnaswarty . 


Aiyar and. N. Rama Rao, for the Appellant. 
Messrs.. V. Ramadoss- and V.. Krishna 
Mohan, for the Respondent. tee Ps 
JUDGMENT.-—This is an appeal ogainst 
tne order of the District Judge of Kistna 
dismissing a petition by the zemindar of 
South Vallur, headed as under the Gunardi- 
ans and Wards Act. It ise not clear what 
was the particular provision cf the Act 
the petitioner: desired to proceed under, 
notis it cléar why tae learned District Judge 
said the petitioner was proceeding under 
section 7 gf that Act. The first prayer 
in toe petition is. that the ‘petitioner 
ot somè other fit and. -proper person. 
shall be appointed guardian of the 
infant and the second which is” at 
present material is that the infant shall be 
‘removed from the custody of tae respond- 
ent and placed . in charge of a guardian 
to be appointed. It does not seem to have 
been recognised by those concerned that 
the relief which a father cau appropriately 
claimis under section 7, or under Section 25 
not.under section r9, which has also been’ 
referred to before us, . The two first mention- 
ed deal with the appointment of or declara- 
tion of a guardian, but the last applies only 
to persons other than the father, who, ' 
however, can apply only in case they show’ 
that the faher is.uifit for the guardias- - 
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ship. We accordingly. consider the *eti- 


‘tion directly with reference to the second 


prayer above referred to and section 25 
of the Act. It may at once be said that 
we intend remanding the petitjon to the 
lowet Court; -and it may then be worth 
while for the petitioner to consider whether 
his prayers or averments need amend- . 
ment in any way. > PE 

Turning to the iower Court's judgment, 
we regret that we are unable to understand 


_on what ground exactly it dismissed the 


petition. ‘Thereis, first, some reference to 
the relations between the petitioner and 
his wife, in whose custody the minor at ‘pre- 
sent is and to the fact that undet a compro- 
mise, Exhibit A, the petitioner acquiesced 
in the retention of the custody of the minor. 
by the respondent. No doubt something 
nas beén said of this hereon behalf ot the 
respondent, the suggestion being that the 
arrangement was not revocable. A sufficient 
answer to that is a reference to thé dictum 

of the Judicial Committee in Mrs. Anste 
Besant v. Narayaniah (1) that the authority 
delegated by anatural guardian to any othdr 

person will be revocable, subject to an ex- 
ception whica the lower Court has not con- 
sidered aud which may be held not to have 
been established in the present case, There 
is, therefore, nothing found by the lower 

Court or on record before us to show that 
the petitioner's abandonment of the minor 
to the respoudent’s- custody isnot revocable, 
It is suggested t :^t it makes some difference 
that Exbibit A has been embodied in a 
decree. To speak strictly, however, it has 
not been shown us that the portion of Hx- 


hibit A now materiai was embodied 
in "anf decree, Exhibit A is headed 
ds | presented in a partition suit 


not 
appeat thatit was or indeed could have been 
treated’ as the basis for an order in the 
guardianship petition, which also was pend- 
ing. The learned Judge then states, “the 
sole question for consideration- wnder sec, 
tion 7 of the Actis the welfare of the minor,” 
and next says that he does not-rely on ‘cer, 


. tain photographs, ‘which indeed have no, 


Ing. ‘Cas, 290 $.38 M. 807 at p: 808; 


1) 24 t 
n 30; 18 C; W. N. 1089; 1 L. W. 520; 


2 L. f. 
TAS M. W.N. 585; 16 M. kr. T. 165; 20 G. Li J. 
253; 16 Bom, L. R. 625; 12 A. E. J. r125; 41 L Á. 
314 (P, G). 9 s 
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heenepressed on tis here. He next refers to 
astatementin an affidavit of the petitioner 
in the other proceedings that “so long as 
his ` wife chooses to keep away from him 
he will act as he please, " We are not 
clear as.to*the meaning of that or that it 
entails anything more than that he may 


marry a second wife, not that ne will con- 


‘duct himself in a manter disqualifying 
him for the custody of his child. That is 
followed by the mention-of the failure if 


the petitioner to go into. tlie box. We must . 


presume that he had the chance of go- 
` ing inte the box and that tae respondent’s 
Vakil had indicated his wish to cross-exam- 
-ine him, but.that he did not offer himself 
for cross-examination, although it is fair 
to say that this is disputed here on the 
. petitioner's behalf. It, however, goes a very 
little way towards supporting thepetitioner’s 
case. There is then a finding that there 
is nothing against tne respondent's character. 
Thereis, lastly, the definite and admissible 
ground mentioned in the lower Court's 
order that the age of the minor is about four 
aud the fact that he may preperly be looked 
after by his mother for the presest. We 
do not, however, think that thisis sufficient 
to justifiy the District Judge in refusing 
to give tne child to the custody .of his father. 
Each case must, of course, stand or fall 
witt reference toits particular circumstances. 
But when there is nothing established 
against the father, the petitioner, except 
that he and the respoadent have during 
the past been on bal terms aud nave been 
engaged in litigation, that is not, in our 
opinion, sufficient, 


That, however, was.considered sufficient 
by the lower Court and it is, werecognise, 
possible that on that account the réspondent 
did not produce anything in support of 
‘her allegations that the petitioner was 
unfit to nave the custody of the child. T3 
these circumstances, we think it right to 
set aside ‘the order of the lower Court and 
remand the petition for re-hearing in the 
light of the foregoing, after the respondent 
“has been given an opportunity to produce 
any evidence which she may desire to 
produce in support of her allegations, a 
similar . opportunity being of course .oiven 
to, the petitioner. UTE 


` 
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Costs to date in this Court and in tue 
lower Court will follow the result and will 
be provided for in the order to be passed. 

V.N.V. Order set aside. 


ALLAHABAD HIGH COURT. 
“EXECUTION First Crvi, APPEAL. NO. 303 
; OF 1922. i 

: May 14, 1923. E 
Presani:—Mr. Justice Walsh and Mr. 
Justice Kanhaiya Lal . -: > 

MUHAMMAD IFTIKHARULLAH— 

JoDGMENT-DEBTOR—APPELLANT 

` versus 
BANKE LAL—DECREE-HOLDER 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 
XXXIV,vr.410—Mortgage sutt—Preliminars 
decree—-Cosie in appeal, whether recoverable 
personally— Practice. 

In an appeal against a preliminary decreeina 
mortgage suit, 1t is open to the Appellate Court 
to direct that costs awarded agairst the unsuc- 
cessful appellant be recovered from him 
personally. But in the absence of such ex- 
press direction the costs sanctioned by O. XXXIV, 
tt. 4 and 1o, Civile Procedure Code, ate added to 
the mortgage-money and are in the first 
instance recoverable from the mortgaged prop- 
erty after the decree is made final. [p. 951, col. 1.] 

Damber Singh wv. Kalyan Singh, 43 Ind. 
Cas. 5571 40 A, 109] 15 A. L. J. 914 and Sadig 
Husain Khan wv. Ummatul Fatima Begum, 48 
Ind. Cas. 329, followed.: be 

Amina Ribi w. Rama Shankar Misar, 50 Ind, 
Cas, 730 } 17 A. In J. 582] 41 A. 473, distin- 
guished, 

Execttion first appeal from a decree of 
the Subordinate Judge, Moradabad, dated 
the i3sth  May.1922. 

Dr. K. N..Katju and Mr. M. N, ‘Raina, 
for the Appellant. * 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT.—This appeal arises out 
of an application made by the decree-holder- 
respondeht for the recovery of certain costs 
awarded to him by an appellate decree of this 
Court from the person of the  judgment- 
debtors. It appears that the decree-holder 
obtained a preliminary decree for the 
sale of  certain-property against the 
present | judgment-debtors and. . other 
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persons which provided that, in the 
case of non-payment of the decretal 
money, including the costs awarded . 


by the Trial Court, the mortgaged property 
was to be sold. From that decree some of 


the heirs of ' the original mortgagor 
appealed to this Court. -Their appeal 
was unsuccessful, and was dismissed 


excepting so far that the time for the payment 
of the money was extended; and the decree- 
holder-respondent was awarded his costs 
as against them. The effect of the dismissal 
of the appeal with the modification mentioned 
above was that the decree of the Trial Court, 
as amended, merged into the decree of this 
Court, and untilit was made final it could 
not be executed against the mortgaged 
property, The decree-holder sought in the 
present proceedings to recover the costs 
awarded to him by the decree of the Appellate 
Court, but O. XXXIV, r. xo, of the Code 
of Civil Procedure provides that in finally 
adjusting the amount to be paid to a mort- 
gagee in case of a foreclosure or sale or re- 
demption, the Court shall , unless the con- 
duct of the mortgagee has been such as to 
dsentitle him to costs, add to the mort. 
gage-money stich costs of the suit as have 
been propertly incurred by him since the decree 
for foreclosure or sale or redemption up to 
the time of actual payment. It is open to 
a Court of Appealto direct that such costs as 
it may award against the unsuccessful 
appellant may be recoverable from him 
personally, but if there is no such express 
direction the costs are, as a matter of ordi- 
nary practice, sanctioned by O. XXXIV, 
tr, 2-4 ang 10, of the Code of Civil Procedure, 
added to the mortgage, money and are, in 
the first instance, recoverable from the mort- 
gaged property after the decree is made final, 
That view has been recognised in the case 
of Damber Singh v. Kalyan Singh (1) and 
Sadig Husaln Khan v. Ummatul Fatima Begum 
(2). The Court below has relied on the decision 
in the case of Amina Bibi v. Rama Shankar 
Misar (3), but in that case the decree 
sought to be executed was a final dectee 
in a mortgage-suit which provided for the 


(1) 43 Ind, Cas. 557] 40 A. 109) 15, A. In J: 


14. 
y à 48 Ind, Cas, 329. 
(3) 5o Ind, Cas. 7301. 12 A. IL, J, 582] 41 A. 4731 


“account of the decree. 
‘matter, this appeal must be allowed and the 


extension of the time for paytuent by the 


-mortgagor for another six months from the 


date thereof and went on to direct the appel- 


lant to pay the respondents a certain sum 


of money. A final decree stands, however, 
on ‘a different fogting from a preliminary 
decree for sale. A preliminary decree is 
supposed to direct the taking of accounts 
of what would be due on the mortgage 
including the costs of the suitin the manner 
provided by O. XXXIV, ir. 2, 4 and 
ro of the Code of Civil Procedure. <A final 
decree is intended to give the result of the 
account as it would stand on the date of 
that decree, showing the money due on the 
mortgage including the costs recoverable 
from the mortgaged property, and if that 
final decree contains a separate direction for 
the payment of costs by a certain party te 
another, the situation becomes entirely 
different. In that particular case the costs - 
in question were the costs of an unsuccessful 
appeal brought in the High Court by one 
only of several mortgagors against the final 
decree, In the present case no final 
Gec.ee has yet been prepared. The prelimi- 
nary decree merely directed the taking of 
avéotnts and the payment of a certain sum 
of money including costs within a certain 
period, with a proviso that ifthe said amount 
was not so paid, the mortgaged property 
shall be liable to be sold. That decree 
mergedin the appellate decree of this Court. 
The latteris the only decree capable of 
being made final, and the two decrees must 
be read together in order to determine the 
tights of the parties and the remedies at 
present available to theni. We do not at 
any moment suggest that the right of the 
decree-holder to recover the costs from the 
person of tbe then successful appellant is 
altogether excluded. The remedy of the 
decree-holder at the present stage is to get 
a final decree prepared, showing the money 
due on the mortgage inclusive of the costs 
of the suit and the costs incurred subse- 
quent to the preliminary decree for sale 
and when such a decree has been. obtained 
he canexecute the decree against the mort- 
gaged property and then pttstesuchremedy 
as may be available to him after the mort- 
gaged property has been sold fcr the recovery 
of the rest of the money due to him on 
In that view of the 


order of the Court below set aside, the result 

being that. the application of the decree- 

holfer will stand dismissed with costs here 

.and hitherto including in this Courtfees on 

the higher scale. 
M. A. A. 


Appeal allowed n 


MADRAS HIGH COURT. 
SECOND CIVIL. APPEAL No. 52 or Tom 
January 29, 1923.” 
| Present?—Mx. Justice Spencer and 
` Mr. Justice Krishnan, 
MUTHUKUMARA  MUDALIAR 
—DEFENDANT No. 2— APPELLANT 
Versus . 
CHOCKALINGA MUDALIAR— : 
PLAINTIFE—RESPONDENT. 
- Limitation Act(IX of 1908), s. 19--Siatement 
admitting execwllon of  morigage-bond— Achnoto- 
ledgment. of liability, 
A mere statement by a person that he executed 
a mortgage-bond for the balance of the sale price 
due under a sale-deed does not amount to an ac- 
knowledgment under section r9 of the Limitation 
Act of a liability subsisting at the iime when 
the statement was made 
Kandasami Reddi v. Suppammal, 7 70 Ind, Cas. 
576; 45 M. 443 ; 15 L. W. 325 ; 42 M. L. J. 268; 
(1922) M. W. N. x68; (1922 A. I. R. (M) 104; 
32 M.L. T. 166, Ittappan Kuthiravattat Nay er 
v. Manu Sastri, 26 M, 34; 12 M. L. J. tor and 
Venkata v. Parihasaradhi, 16 M. 220; 3 M. Il. J. 
35; 5 Ind. Dec, (N, s) 860f, ollowed. 
Subramania Iyer v. Veerabadra Pillai, 79 
Ind. Cas. pr I4 L.W. 148; (1921) M, W. 
4751 41 M. L. J. 217, doubted. 


; Second appeal against a decree of the. 


District Court, " "'T'anjore, in A. $8 
No. IJI of 1919, preferred against a dec- 
zee of the Court of the District Munsif, 
'firuturaipundi, in O. S. No. 60 of TING 
Messrs. K. Subramania Pillai and S 
Muthiah Mudaliar, for the Appellant. 
- Mf. C. V. ‘Ananthakrishna Aiyar; for 
the Respondent. 


©- JUDGMENT.—'he statement which the 


Courts below have taken to be an acknow- 
ledgment of liability sufficient to save limi- 
tation, is the statement. made by the pre- 
sent and defendant, who was 3rd defendant 
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in Original Suit No. 28 of r911, when exame 


ned" as and witness for plaintiff, when 


he said, “I am the 3rd defendant. I 
and the 2nd defendant purchased some land 
from the rst defendant. Tor the balance 
of price due to her, Exhibit A was executed.” 

We are unable to accept the view that 
this was an acknowledgment of a liability 
subsisting at the date when the witsess 
deposed. 

The witness did not speak of the price 
as being still due to the Ist, defendant 
at the time. 

We hold, following Kandasamt Reddi 
v. Suppammal (1), Ittappan Kuthivavatiat 
Nayer v. Manu Sastri (2) and Venkata 
v. Parthasaradhi (3), that no implied ac- 
Enowledgraent of liability can be spelt out 
of the mere statement that the witness 
on some prior date executed a mortgage- 
bond. 

The witness was 3rd defendant in Original 
Suit No. 28 of 1911 but did not defend tnat 
suit. At the time of giving evidence he 


_had no necessity io mention anything about 


` 


his liablity. 

For the respondent reliance has been 
placed un Subramania — Iyer v. Veera- 
badra Pillai (4) In that case there were 
certain endorsements on the promissory> 
note in question and the defendant stated 
as a witness in a criminal case when the 
promissory-note ‘was shown to him that be 
executed it aud that {he contents of it 
were correct, 

We are inclined to doubt whether that 
case was correctly decided but it is unneces- 
sary to say more as the words in which 
the supposed admissions were made are 
different from the words used in this case. 

. We allow the second appeal and set aside 
the direction that plaintiff may have a per- 
sonal remedy agáinst appellant, with costs. 
in the lower Appellate Court and here. 

V. N. Y Appeal allowed... 


(1) 7o Ind Cas 576: 45 M. 4433 15 L. W. 3251 
.42M 75, J 268; (19223) M N 168; (tona) 
“A I R (M) 104 32M L T aes. 

(2) 26 M «34; 12 M. L. T. 1 

(3) 16 M. 2201 3 M. L. J. 353 “5 Ind. Dec. (N. 8.) 
860. . 

(4) .70 Ind. Cas. 593: 14 L. W. r48; (r921) 
M. W. N. 475; 41 M. L L. J. 217. 
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KALIDIN V. RAMAPAT, — . PS 
ALLAHABAD: HIGH COURT. .'- 
Seconp Civi, APPEAL No. 1635 -OF 1921 
AND E ; | 


SzcowD CIVIL. APPEAL No. 62 OF 1922. 


March 12, 10923. . 
Present:—Mr. Justice Lindsay and 
Mr. Justice Dantes, |. |... 
. KALI: DIN DEFENDANT-- APPELLANT. 


->  wersus "+, 
RAMAPAT AND ANOTHER-—PLAINTIEES . 
"+ «RESPONDENTS, ` 


Agra Tenancy Act-( II of 1901), s. 202—-Sult 
for cancellation of lease granted by Lambardar 
—Plea that lease was granted .by consent of co- 
shavers—Procedure. — 

A'co-shater brought'a suit in the Civil Court 
for the. cancellation of a perpetual lease granted 
by the Lambardar, on the ground that it was be- 
yond the powers of the . Lambarday to grant it. 
The defence set up’ by ‘the lessee. was. that 


the lease was executed by the Lambardar with 


the consent of all the co-sharers : y 
Held, (1) that the defence amounted in sub- 
stance to a plea that the defendant was'a tenant 


p the whole proprietary body including the plaint-. 


(2) that,. under the circumstances of the case, 


the procedure laid down in section 202 of the 


Agra Tenancy Act was applicable and thé defend. 


ant should have been directed to file a suit 1n the 


Revenue Court within three months to estabuish | 


the tenancy which he had set up. 


Raghunath v. Ganesh, 54 Ind, Cas. 381; x8 A. In. 


J. 2134; 2 U.-P.L. R, (A) 70; 42 A. 222. and 


Bhawni v. Ram Dayal, 64 Ind, Cas. 426; 19 A. 


I. J.850, followed; | 


Second appeal from a dectée of the Addi- 
tional. Subordinate Judge, Cawnpore, 
dated the 30th of May r92i. 

Mr. K. C. Mital, for the Appellant, 


JUDGMENT. These are two connected 
. appeals atising out of the same judgment. 
The plaintiff is a.co-sharer in the village. 


The first defendant was the Lambardar. 
`The first deféndant granted a perpetual lease . 


of 20 bighas of land to the second defendant 
` Kali Din, who is the appellant before us. 


The plaintiff brought a suit iu the Civil, 


Court for the cancellation of this lease 
on the ground that it was beyond the powers 
of the Lambarday tc execute, He also 


sued for the ejectment of the defendant., 
from 5 bighas of land which he, the plaintiff, : 


claimed. as hiskhudkasht. The ‘defendant 


pleaded that the lease was a good and valid’. 


lease. His contention was that not only 
was it within the power of the Lambardar 


but that it. was executed with the consent - 


t 
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of all the có-sharets, ` “This wasin substance 
a plea that the defendatit was the. tenant 
of the whole proprietary body includifig 
the plaintiff. Under these circumstances, 
the Trial Court could ` have, under section 
202 of the Tenancy Act, directed. the de- 
fendant to file a suit in the Revenge Court 


. within three months to establish the tenancy 


which he set up. It is true that no plea to 
this effect was taken in the wtitten state-' 
ment, the defendant coatending instead that 
the whole süit shou!d have-been. filed in the . 
Revenue Court. ‘This contenton was found: ` 
against him and thé suit: was” decreed” 
except in regard to the 5 bighas of land. 
of which the plaintiff claimed. actual 
possession. Both? parties .appealed ` and 
the-lower Appellate Court” dismissed the 
detendant's appeal and"ailowed t hat of the . 
plaintiff and decreed the suit in ful. From 
this decreethe defendant, Kali Din, appeals. 
The sole ground pressed is that tke Courts” 
below should have acted undersection 202 
ofthe Tenancy Act.’ There ate two rulings ` 
of this Court both of which are in his favour, | 
Raghunath v. Ganesh ( be ‘Bhaunt v.. 
Ram Dayal (2). We ate reluctant to disturb. ^ 
the decree of the Court below for, apart’. 
from urgiug . that his plea that the lease 
was executed with the consent of all the 
co-sharers, -which the First Court decided ` 
against bim, has not been decided by the 
Court below, the appellant has made no 
attempt to show us that the deci- 
sion as to the validity of the lease 
was wrong on tke merits, On the 
other hand, we find it impossible to dis- 
tinguish tne case from tne two decisions 
already referred to. We, therefore, adopt 
the course which was adopted in tnose 
cases and, setting aside the decisions of. 
both the Courts below, remand the case 
through the lower Appellate Court 10-the 
Court of first instance. with directions to 
restore it to the file. -andto dispose of it in 
accordance, with the procedute prescribed in 
section 202 of the 'lenaucy Act, Costs 
here.and hitherto will abide tae result, 
ZK, Casé remanded, 
(1) 54 Ind. Cas. 381718 A. T. J. 2141 2 U. P. E. 
R (A) 79; 42. À- 222 ` Puts 

(2) 64 Ind. Cas. -426; 19 A.Le J. 850, 
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PARTHASARATHY REDDIAR V. KANDASWAMI MUDALIAR. 


MADRAS HIGH COURT. 
ORIGINAT Sipe APPEALS Nos. 118, 119 
. AND I20 OF I921. 
February X2, 1923. A 
Present :—Sir Walter S. Schwabe, Kt., Chief 
Justice and Mr. Justice Coutts-Trotter. 
|! PARTHASARATHY REDDIAR 
_-—DmENDANT No. 4—APPELLANT 
versus 
KANDASWAMI MUDALIAR AND 
OTHERS —PLAINTIFFS-®-RESPONDENTS. 


Hinds Law-—Whidow— Adoption after death of: 


adult son— Consent of SapindasEstoppel—Wrong:, 
doer, whether . can set wp his own wronge Person 
„claiming through wrong-doer, posiilon of. 

An adoption by a Hindu widow subsequent 
to the death of her unmarried adult son is legal 
and valid if made with the consent of her deceased 
husband or of his sapindas. (p. 954, COL 2.] 

Tripuramba .v. Venhatayaitnam, 72 Ind, 
Cas 278; 44 M. Il. J. 349) 46 M. 423, 

. followed. 


"The onus of proving thatin the case of am 
.adoption by a Hindu widow the consent of the 
sapindas was ptocuted by a bribe isstrongly on the 
person who alleges it and the mere fact of a pro- 
‘mise of payment of money is not conclusive on 
the question of the consent having been obtained 
corruptly. [p. 954, col. 2.] 

„A party who claims under a wtong-doer cannot 
be in a better position than the wrong-doer 
himself. [p. 955, col. r.] 

A person who can only claim through 
another is estopped from challenging an adoption 
made by a widow with the consent of the latter 
on the ground that his judgment, in giving 
consent to the adoption, was vitiated by the 
acceptance of a corrupt consideration. [p. 954, 

col. 2. 

The. principle contained in the masin nemo 
allegans suam turpitudinem est audiendus, that 
no one alleging his own wrong 18 to be heard, 
is applicable to this country. [p. 955, col. r] 


Where it is necessary for a party who 
wishes to establish a certain state of things 
to set up his own wrong, he will not be allowcd 
to do so. [p. 955, col. 1.] 


Doe v. Roberis, {1819)2 B. & Ald. 368; ro6 
E. R. gory 20 R. R. 477, Prote v. Wiggins, 
, (1836) 3 Bing. (N. $.) 230 | 3 Scott. 6or ; 2 Hod- 
ges 204] 6 L. J. (N. S.) C. P.2} 132 E. R. 398; 43 
R. R. 621, Voddina Kamayya v, Gudlsa Ma- 
mayya, 43 Ind, Cas. 352] 32 M. I. J. 484, Sid 
lngappa v. Hirasa 31 B. 405; 9 Bom, In R. 542, 
,foilowed and applied, 


Apreals against the judgment and decree 
of Mr. Justice Phillips, passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the . High Court in O, 
S. No. 212 of 1919. 


"Messts. T. R. Ramachandra Atyar Sj 
Srinivasa Atyar aud -A Narastmhachart. 
for the Appellants. 

Messrs. K. Narasimha Ayyar and V. N. 
Ramanaiha Rao, for the Respondents. 


. , JUDGMENT, 
Schwabe, C. J.—In this case a widow 


‘who had a son who attained the age of 


r8 and subsequently died unmarried, 
adopted the appellant who was the son of 
her daughter. The first question that 
arise» is, whether such an adoption with 
the consent of her deceased husband or 
with the consent of the sapindas is legal. 
Thisquestion came before this Court a 
short time «ago in Tripuramba v., 
Venkatarainam (1), and Wallace," Ja; 
and I decided that it was legal, I see 
no reason for departing from that judgment. 
‘The consent of the safindas, one Kumara- 
swami Mudali, whose consent was necessary, 
it is alleged in this case, was obtained by a 
promise given by the mother of the adopted 
boy to pay nim,a sum of. Rs. 200, The 
onus of establishing that was strongly on 
the respondents. I am not satisfied that he 
was bribed at all, from which it follows, in 
my view, that the onus was not discharged. 
Another intetesting point was raised, 
namely, whether if the promise of payment 
was madein connection with obtaining that 
consent that fact is conclusive to prevent 
the adoption being good, It would be very 
strong evidence that the consent was 
obtained corruptly, but it is not clear 
on the authorities that the mere fact of the 
promise of payment standing aloge would 
be conclusive. In this case the adoption 
of this particular boy was obviously reason- 
abíe. He was the grandson of the deceased , 
through a daughter, I think it is enough 
to say in this case that the point does not 
directly arise; but I would add that I 
should want to be satisfied that there was 
something more than a promise of payment 
relied upon. The respondent in this 
case is the adopted son of Kumaraswemi 
Mudali, whose consent , it is alleged, wes 
cotrüptiy given and the question arises 
whether the respondent who claims through 
Kunmaraswami Mudali is estopped from 


(1) 72 Ind, Cas. 278; 44 ML. J. 3491 40 M. 423. 
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denying the fact that his adoptive father did 
consent, ‘The first point .as to that 18 
whether the mere fact that the adopted 
son has changed his status by entering into 
the new family is-sufficient to bring that 
principle óf estoppel into operation. On 
the view I take of the facts of this case, 
itis unnecessary now to express any opt- 
nion on that interesting and somewhat 
difficutt point. But a further question of 
estoppel also arises. Itis a principle of law 
adopted from the Roman Law that no 
one alleging his own,wrong is to be heard. 
Nemo allegans suam turpitudinem est 
audiendus. ‘That principle is applied iu 
England and is to be found clearly stated 
in the case of Doe v. Roberis (2) and that 
that principleis applied in this country is 
clear from the recent decision of this Court 
by Wallis, C. T., and Coutts Trotter, J., in 
Voddina Kamayya v. Gudisa Mamayya 
(3) and it is also very clearly stated by 
Jenkins, C.J., in Sidlingappa v. Hirasa (4) 
and it comes to this :--that whereit is 
necessary for a party who wishes to establish 
a certain state of things, in order to do so, 
to set up his own wrong doing, he will-not 
be allowed to do so, In this matter, the 
respondent, who merely takes from the late 
wrong-doer Kumaraswami Mudali, can be 
in no better position than Kumaraswami 
Mudali himself and, applying that principle, 
it is quite impossible for him to set up 
that the consent that his adoptive father 
gave was obtained from him by a promise 
of corrupt payment. In the view I take 
of this part of the case, it is unnecessary 
for me to consider. the question whether 
the subsequeut release given by Kumara- 
swami of any rights he might have.possessed 
was a valid release or not. 

Appeal No. 120 of 1921 must be allowed 
and the stut dismissed with costs through- 
out. Appeals Nos, 118 and xr9 will be 
allowed with costs here end below. 

Courtis-Trotter, J.—I am of the same 
opinion and ouly add a few words because 
we are differing from the learned Trial 
Judge among,other things, on a question of 


“-(2) (1819) 2 Bs .& Ald, 368; 106 E. R, 401 20 
R. R. 477. ; 
B . 43 Ind, Cas, 352] 32 M. L. J. 484, 
4) 31 B, 4053 9 Bom, L-R, 542: 


the learned Judge .of 


fact. The question is, whether there was 
evidence before the learned Judge on which 
he ought to have'come to the conclusion 
that the reasonable inference from the facts 
was that Kumaraswami was influenced 
by corrupt motives» to give his consent 
asa sapinda to the adoption. Looking 
at the facts as found, it appears to me that 
they cannot reasonably: give rise to 
more than at e best a suspicion, 
and having regard to the dates, namely, 
that the consent was in July 1909 and the 
alleged promise of payment was in the 


following October, it seems quite consistent 


with the factstoho!d that Kumaraswami, 
haviug given his consent from perfectly 
proper motives, afterwards thought that he 
could make something out of it. Therefore, 
I agree with my Lord that, ori the facts ag 
we know them, the question of corruption 
in the exercise of the choice and discre- 
tion by Kumaraswami as to giving his 
consent as a Sajinda does not arise. 

"There are certain points of great interest 
arguedin this case, but Y do not think that 
they are necessary for our decision and I 
do not propose to discuss them, I respect- 
fully agree with the decision of my ord 
and my brother Wallace, J., to which 
reference has been made. 


The only other thing about which I wish 
tosay a few words is, with regard to tke 
question of estoppel. I do not think that the 
learned Trial Judge had a faif opportunity 
of dealing with that question, because he 
says in his judgment, at p. 24, “the question 
of estoppel raised by the rst defendant 
which is the subject-matter of Issue No. 3 
had not been pressed, and the issue must 
be found for the plaintiff, "' 

I take that to mean not that the learned 
Judge decided that question, but that his 
attention was not fairly drawn toit so as to 
enable hita to deal with it, That I take 
to be the doctrine of estoppel proper with 
which my Lord has dealt, But I do net 
see that there was even mention made to 
another ground of 
defence whichis perhaps thestrougest that 
we have to deal with; namely, that based 
on the maxim memo. allegans suam 
turpitudinem est audtendus, That maxim 
belongs to Civil Law and is taken from 


. the Institutes; it re-appears in the Common 


t 
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Law in England.for example in the two 
cases to which my. Lord has referred to 
Boe v. Roberts (2) and Prole v. Wiggins (5). 


. The question is whether in this Court that 


salutory principle of law is to be applied. 
There is authority both in this Court iu the 
case to which myLord hasreferred andin Bom- 
bay Stdlingappa v. Hirasa (4) for applying 
such maxim and I am entirely in concurrence 
with the view that we should refuse to allow 
the respondent in this case, who can only 
claim through Kumaraswami,.to set up 
the case that the person through whom. 
he cloims had his judgment vitiated by the 
acceptance of a corrupt, consideration, 
I agiee that thesé appeals must be allowed. 
with. costs. 
V.N. V. 


: ' Appeals allowed. 
ZK &N.H s: 


'-;(s) (1836) 3 Bing. (N. s) 230; 3 Scott Gor 2 


Hodges 2043 6 L, J. (N. s.) 
49 R.R. 621; ` : 


P. 23132 E. R, 398! 


ALLAHABAD HIGH COURT. 
Crvn, REVISION No. 13 OF 1923. 
March, 19,: 1923. i 
Present:[—Mr.- Justice Rafique.  . 
DUEHI AND. ANOLUER--PETITIONERS 
de un versus 
DHANNI MISTR.—O»r»osrTE PARTY, 
Provincial Small: Cause Courts Act (IX o 


: f 
1887), Sch. II, Art. 35, ols, (i) i) —Wrongful 


removal of trees——Suit for compensation-— Juris- 
diction. : : . 

, Cutting down of trees belonging to other persons 
and misappropríating them is an offence against 
property punishable under Chapter XVII of the 
Penal Code and a claim for compensation for 
e so cut is not maintainable in a Small Cause 
Sourt 


Mz. G. S. Apte, for the Applicants. 
Mr. K. C. Mittal, for the Opposite Party. 


JUDGMENT.~—This is au application in‘ 


revision from a decree 61 the Small Cause 


Court Judge.of Deoria, It appears that 


thé plaintiff opposite party sued the appli- 
nts for.the.recovery of Rs. 50 on the 


Civil revision from an order of the Judge,. 
- of the Court of Small Causes at Deoria, 
. dated the 16th November 1922, ' 
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down the trees belonging to the plaintift 
Opposite party. The claim was resisted on 
various grounds and thetitle of the pleint- 
iff opposite party was denied. It was 
further objected that the'suit was not main- 
tainable in the Court of the Judge of Small 
Causes, ‘helearned Judge, however, dis- 
allowing all the pleas for the defence de- 
creed the claim for Rs. 5. In revision it 
is urged that Art, 35, clauses (4), (41) of the 
Schedule to the Small Cause Courts Act’ 
prohibits the entertainment of such a suit 
by a Judge of tLe Small Cause Court. The 
clause relied upon is as follows:—- ` 

“For an act which is, or, save for the 
provisions of Chapter IV of the Indian Penal 
Code, would be, an oflence punishable un- 
der Chapter XVII of the said Code.” 

-The cutting down of trees belonging to 
other persons and misappropriating them 
is an offence agaiust property punishable 
under Chapter XVII of the Indian Penal 
Code. Tne claim was, therefore, not main- 
tainable in the Small Cause Court. 

I set aside the decree of the lower Court 
and direct thatthe plaint be returned to 
ihe plaintiff for presentation to the proper 
Court. No order as to costs. 

N. H, Decree set aside. 


. 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER | 
No.II3 OF 1921 
TREATED AS Civil, REVISION PETITION 
No. 200 OF 1923. _ 

February 16, 1923. 
Present:—-Mr. ‘Justice Oldfield and 
Mr. Justice Venkatasubba Rao. 
MUTHUKARUPPA CHETTY 
RESPONDENT— APPELLANT 
: Versus : 

. PANJÀ KAVUNDAN--PETITONER 

! — RESPONDENT, 

Civil Procedure Code {Act V of 1908), ss. 37 (b), 
ir5— Execution of decree—-Tvansfer of avea’ of 
residence. of judgment-debtor-— Jurisdiction io 
execute decree — Appellate Court erroneously deciding 


allegation that they. had unlawfully cut. lower Court had no jurisdittion— Revision, `- 
N 


N 
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Where the area in which a judgment-debtor 
lives is transferred from the jurisdiction of the Court 
which passed the decree tothat of another Court, 
the latter Court has jurisdiction to entertain an 
application for execution of the decree, and 
there is no necessity in such a case to obtain a 


transfer of the decree from the former Court to . 


the latter Court. : . 
Seeni Nadan v. Muthuswamy Pillai, 53 Ind. 
Cas, 213 | 42 M. 8213 37 M. In J. 284: 26 M. L. T. 
. 223 | (1919) M. W. N. 640 rr L. W. 65, followed. 
Subhiah  Naisher v. Ramanathan Chettiar, 22 
Ind. Cas. 899 ! 37 M. 462: 26 M. L. J. 189 1 (1914) 
M. W. N. 205; 1 L. W, 251, referred to. 1 
An erroneous order by an Appellate Court dis- 
missing an execution application on the ground 
that it was made to a Court not having jurisdic- 
tion amounts to a refusal to exercise jurisdic. 
tion within the meaning of section 115 of the 
Civil Procedure Code, and is open to revision by 
the High Court, 


Appeal against a decree.of the Court 
of the Subordinate Judge, Salem, in A. 
S. No. 307 of 1920, preferred against ‘the 
order of the Court uf the District Munsif, 
Namakkal, dated the yth October 1920 
(S. C. No. 2676 of 1916, Principal Dis- 
trict Munsif’s Court, Salem). 

Mr. K. Sankara Sastri, 
lant. 

Mr. B. Sitarama Ruo, for the Respondent. 


JUDGMENT.—This is an appeal by 
a decree-holder against the decision of the 
lower Appellate Court passed at the instance 
of the judgment-debtor, here respondent; 
and setting aside the decision of the District 
Munsif of Namakkal that he had jurisdiction 
to execute the decree, f 

The decree was passed on the Small Cause 
Side and it is urged, first, that no second 
appeal lies. That objection must besustained. 
But we have been asked to treat the appeal 
as an application in revision, We think 
that we are entitled to do so, It is contend- 
ed that the lower Appellate Court did not 
decline jurisdiction or assume jurisdicton 
which it had not but simply made a mis- 
take in a question of law relating to 
jurisdiction. That view is not iu, our opi- 


nion, correct, The lower Appellate Court . 


held that the District Muusif has no juris- 
diction to allow execution and it has-dis- 
missed the execution’ application om the 
ground that it was made to a Court not 
having jurisdiction. We think that, in doing 


so, it declined jurisdiction within the mean- . 


ing of section 1135, 
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, Onthe merits, the question arises from the 
transfer of the area in which the judgment 
dehtor lives, from the jurisdiction of the 
principal District Muasif of Salem; who 
passed the decree souglit to be executed, to 
that of the District Munsif of Namakkal, in 
whose Court the application for execisticn has 
now been made, It is urged that only 
the former Court has ever had jurisdiction 
to execute the decre& and that the decree- 
holder's proper course is to apply for a 
transfer of the decree to. Namakkal. That 
contention is inconsistent with the decision 
in Seeni Nadan v. Muthuswamy Pillat (x). We 
are asked to distinguish that decision ou the 


“ground that it relates to the execution of a 


decree for sale of immoveable property, 
But we can find nothing in the language 
used inthe judgments there to show that 
such a distinction was in the minds of the 
learned Judges or that they were con- 
sidering the question except as it was re- 
ferred to them, perfectly generally, It 
may be noted that the previous case in 
connection with which the reference was 
made, Subbiah: Naicker v. Ramanathan 
Chettiar (2) related to a money-decree; and it 
this distinction had been thought material, 
it is difficult to believe that nothing would 
have been said regarding it. We are not 


“able, on principle, to see why it should be 


material aad we do not think it necessary 
to add anything on the question of prin- 
ciple to the judgment of the Full Bench: or 
in particular to the very clear statement of 
law contained in the judgment of Ayling, J, 

The result is that the appeal against the 
appellate order is ' allowed with costs here 
and in the lower Appellate Court, the 
District Munsif’s order iucluding the por- 
to costs before him being 
restored. He will proceed with the exe- 
cution according to law. 

V. N. V. 

Z, E, 

(1) 53 Ind. Cas. 213; 42 M, 8211 37 M. Ir. J. 2841 
26 M. L. T. 223; (1019) M. W. N. 640) 1x L. W, 63, 

(2) 22 Ind. Cas. 899; 37 M. 462; 26 M, L, J. 189 
(19:4) MLW, N. 2055 r-l- W, 251. 


Order set aside, 
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JAGARNATH SINGH V, MOTI LAL: 

- ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 139 OF 
1922. 

‘ March 12, 1923. 
Present: --Mr, Justice "Walsh and Mr. Jus- 
tice Ry ves, 
JAGARNATH SINGH—JupomeEnt- 
DEBTOR—APPELLANY 
versus 
MOTI LAL AND OTHERS—DECREL- 
HOLDERS— RESPONDENTS. 

Civil Procedure Code (‘Act V of 1908), s. 
Hindu Law— Joint  family— Surts Mh — — 
Nephew, whether liable for debts of uncle. 

Under the Hindu Law there is no obligation 
upon any co-parcener, except a son or a. grandson 
who has acquired rights by survivorship, to pay 
the debts of a deceased co-parcener, 

Itisonly a son or a lineal descendant who 
comes withiu the scope of section 53 of the 
Civil Procedure Code, 

A nephew who has succeeded to the property 
of his uncle by survivorship, 1s not a *'descend- 
ant’’ of his uncle in whose hands the property 
isliable for the debts of the deceascd uncle within 
m meaning of section 53 of the Civil Procedure 

ode 

Chunilal Harilal v. Bat Mant, 46 Ind.. Cas. 
7451 42 B. 504; 20 Bom. L.R. O60, relied om. 

First appeal from an order of the Sub- 
ordinate Judge of Jaunpur, dated the 
28th June 1922. 

Mr, K.K. Varma, for Mr. Kamuda Prasad, 
for the Appellant. 

Mr N.P, Upadhiya, for the Respondents. 

JUDGMENT. --Moti La! and others, plain- 
tiffs, obtained a simple money-decree against 
Jatan Singh, He died, and the plaintiffs 
decree-holders applied to attach certain 
. property in the possession of Jagannath 


Singh claiming that Jatan ^ Singh 
was the uncle of Jagannath Singh 
and that ‘they formed a joint 
Hindu. family. Various objections 
were taken by Jagannath Singh 


under section 47 of the Civil Procedure 
Code, The Trial Court held that Jatan 
Singh was the uncle of Jagannath Singh 
but said that as the. decree was clearly a 
personal decree and was not passed against 
Jatan: as the karia of a joint family, there 
was no obligation on Jagannath Singh 
to pay Jatan Singh’s debt, and that the 
property was not liableto attachment and 
sale. ‘The decree-holders appealed and the 
‘Jearned Subordinate Judge held that, under 
section 53 of the Civil Procedure Code, the 
words tor their descendant *! included a 


INDIAN CASES, 


[1923 


nephew and, therefore, reversed the finding 
of the Trial Court and remanded the case 
for trial of the other issues. 

Jagannath Singh comes here in appeal 
against the order of remand. "The point 
turns on the interpretation to be put on 
Section 53 of the Code of Civil Procedure. 
This section was introduced into the Code 
by Act V of rgoB. It says that, for the- 
purpose of section 50, property in the 
hands of a son or other descendant which 
is liable under the Hindu Law for the pav- 
ment of debt of the deceased ancestor in 
respect of which a decree has been passed 
Shall be deemed to be the property of tke 
deceased which had come into the hands 
of the son or other descendant as his legal 
representative. It is noteworthy that the 
sou or other descendant can only be charged 
if the property is liable under Hindu Law 
for the payineut of debt of a deceased 
ancestor, Sir Earnest Trevelyan in the 
second Edition of his Hindu Law, at page 
323, sums up the lawin the following words : 

“ Apart from the obligation of a son 
or grandson to pay the debts of his father 
or- grandfather out of co-parcenary prop- 
erty, the Hindu Law, like other systems 


of Law, requires tke person who succeeds 


tothe property of another as heit or devisee 
to pay the legal debts of such other person, 
whatever may be the purpose of such 
debts to the extent of the assets received 
by him, ‘here is no obligation upon any 
other co-parcener who has acquited rights 
by survivorship to pay the debts of “the 
deceased co-parcener, 

It seems, . therefore, that uhder section 
53 it is only the son or lineal. descendant 
who comes within the scope of the section. 
We ate fortified in this view by the de- 
cision of the case of Chunilal Harilal v. 
Bai Mani (1i). In this view the appeal 
succeeds. and the order of remand must be 
set aside aud the decree of the First Court 
restored with costs iu all Courts including 
in A Court fees on the bigber scale. 

Ap peal allowed. 

i p Ind, Cas. 745i 43 B, 504) 20 Bom, Ie Ri 
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RAHMAT BI 0, BHURI Bt, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


SECOND Civit, APPEAL No, 232 oF 1922. 
April 5, 1923. i 
Present; —Mr, Baker, J. C. 
RAHMAT BI—PIAINTIFF—APPELLANT 
vOFSUS 
BHURI BI—DEFENDANT—RESPONDENT. 

Muhammadan Law—Succession—Sutt by heir 

against widow for —share—2Dower-debt, payment 
'ef—C. P. Land Revenue Act (II of 1917) 5. 
212—Raiyatwari lands whether heritable, . 

The iiabiltiy of the heirs of a deceased Muhain- 
madan to pay the dower of his widow is not per- 
sonal, and an heir who sues the widow for posses- 
sion of his share of the estate of the deceased is 
liable only to pay a proportionate patt of the dower- 
debt. [p. 960, cols. I & 2. 

Muhammad Karim Uttah Khan v, Amani 
Begam, 17 A. 93; A. W. N. (1895) 16; 8 Ind. Dec, 
(N. $.) 385, Hamira Bibi v. Zubaida Bibi, 7 
Ind. Cas. 497;-33 A. 182; 7 A. L. J.-1025, reiied on, 

Section 212 of the C.P. Land Revenue Act 
makes it clear that the right of a raiyat to hold 
vaiyatwari land devolves;as if it were land, [p. 959, 
col 2; p. 960, col r.] 

There is a presumption that when such land 
passes from father to son and from the son to 
his widow it passes by heirship. Where ratyatwari 
land forms part of the estate of a deceased person 
it is liable to the claim of his heits atong with the 
rest of his property. [p. 960, col. 1.] 

í uvas v, Sitaram, 8 C. P, I, R, xr, distingu- 
shed. 

Under clause (3) of section 212 of the C. 
P. Land Revenue . Act, raiyatwari :iand is 

not liable to partition except with the consent of 
the Deputy Commissoner, but aM heirs of a deceased 
faiyai are entitled to share in the produce of the 
land, and any of them may, if so advised, apply 
tothe Deputy Commissioner for partition, [Ps 
960, col. x.) 

Appeal against the decree of the D strict 


Judge, Nimar, in Civil Appeal No.. 120 of .be ¢ 
_ Sitaram (1).] Thexefore,so long as the raiyat- 
wari patta remains in the name of defendant 


1922, dated the roth January 1922. 

Mr. M. Y. Shareef, for the Appellant. 

Mr. Fida Hussain, for the Respondent, . 

JUDGMENT.—The plaintiff sued to 
recover her share in the estate of her 
deceased father and brother under the 
Muhammadan Law from defendant No. I, 
her brothers widow, who was in 
possession, ‘The Sub-Judge of Khandwa 
found that plaintiff was entitled to 323/720 
in the property mentioned in the decree 
on payment of her proportionate shares 
of the dower (Rs. 1,000) of defendant 
No. I and of Rs. 385 the funeral expenses 
of Kamdar Khan,her brother, husband of 
defendant No. 1. 

On appeal by defendant the Disttict Judge 


of Nimar modified the decree of the birst- 
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Court by directing that the Ratyatwari Sur- 


vey Numbers should be excluded from 
division and that plaintiff should pay 
Rs. 1,000 dower of defendant No. x and her 
shate of the funeral expenses of Kamdar 
Khan, The plaintiff makesa second appeal 
against this decree on the grounts stated 


‘in the memorandum of appeal. 


The amount of plaintiff's share asfound by 
the First Court is &dmitted, The first point 
taken in second appeal is as to the exclu- 


_ Sion of the vaiyatwart lands from partition. 
It is admitted thatthe raiyatwavi lands 


formed part of the estate of Amir 
Khan, the plaintiff’s deceased father, and 
after him of Kamdar Khan, his son, 
the husband of defendant No. r. The 
reasoning of the learned District Judge 
on this point will be found in parat 
graph ir of his judgment. He holdstha 
the lands are left by Amir Khan but they 


“depend on a lease individually between the 


Government and the tenant. Even for 
Survey Numbers the law isthat the right 
devolves as if it were land (section 212, 
C, P. Land Revenue Code). This is just the 
same as for occupancy tenant right. Hence 
there is no distinction to be drawn between 
items Nos, 1-—4 ‘the occupancy tenancy lands 
and items Nos. 5—9 ‘the raiyatwari fields. 
It appears from Exhibit D-r -that 
defendant No. x got the Survey Num- 
bers transferred to her name on her 
husband's death. And whet one 
member of a family obtains a lease 
it does not mean that all other members 
become tenants-in-common [Gulabrao v, 


No.1 only, the plaintiff cannot claim a share, 


_For these reasons the learned District Judge 
‘cluded the raiyatwart numbers. Iam of 


opinion that the lower Appellate Court has 
approached this part of the case from a 
wrong point of view. The question to be . 
considered is whether the radyatwari lands 
form part of the estate of the deceased 
Amir Khanand Kamdar.Khan, Undoubted- 


“ly they did, as the District Judge himself 
finds. If 80, 


they would be liable to 
the claim of the heirs along with the 
unless specially 
by law. Section 212 of 
the Land Revenue Code makes it clear: 
4) 90; Pb Reid 5^ i0 060056227 


os! 


= 


| 660 ` INDIAN. 


RAHMAT BI 9. BHURI Bls 


that” the “right-of a raiyat to hold 
reiyutwart land devolves asif it were land. 
The case quoted, Gulabrao v. Sitaram 
(2), is ona different point. It deals with 
one member of a joint Hindu family taking 
land on lease from as landlord. The pre- 
sent is mot a case of the defendant No. I 
taking land on lease but of the devclution of 
the right to hold raiyatwari land. There is a 
presumption that whem such land passes 
from father to son, and from the son to the 
widow, it passes by heirship, and in the pre- 
sent case there is a’ distinct ‘issue and ` find- 
ing on the point by the First Court which has 
not been dissented from by the lower Appel- 
late Court, Issue No.7 and the finding in 
paragraph 15 shows that the First Court 
held on the evidence of the Revenue 
Inspector that the defendants Nos. 1 
to3 got the items Nos. 5—92s heirs of 
Kamadar Khan and they wcre not 
acquired by them, P, W. No. 5, the 
Revenue Inspector, says that in the case of 


ralyatwari lands the heir's name is entered, 


if he isin possession. The fact that defend- 
ant No. I executed the usual kabuliayat 
to Government makes no difference, Yam, 
therefore, of. opinion that the rvatyatwart 
fields also form pait of the estate which is 
liableto the claim of the heirs, Under clause 
(3) ofsection 212 ofthe Land Revenue Code, 
they are not liable to partitionexcept with 
the consent of the Deputy Commissioner, 


but the plaintiff is entitled to her share. 
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possession.of his share is only liable to pay 
the proportionate part of the dower-debt, 


. The learned Pleader for the respondent has 


i8, 19,/144 of Rs. 


relied on certaiu observations in Amir Ali's 
Muhammaden Law, 4th Edition, Vol II, page 
507. In Muhammad Karim Ullah Khan v. 
Amani Begam (3) which is one of the cases 
quoted in Amir Ali, it was held that the heir 
had failed to prove his right to partition 
withoutthe payment of his proportionate share 
of the dower. Inthe present case the share 
of the plaintiff in the estate of Kamdar Khan 
(which alone is liable to the dower) is only 
19/144, and it would be inquitable to make 
her pay the whole of the dower. I hold, 
therefore, that plaintiff shovld pay only 
her proportionate share of the dower, that 
1,000, 4.e. RS. X31-I5-1. 
The only remaining point is as to the share 
of the funeral expenses of Kamdar Khan, 
amounting to Rs. 385 which pleintiff has 
been required to pay. It is contended by 
the learned Counsel for appellant that the- 
defendant No. x has adduced no evidence ` 
that she paid this amount out of her own 
pocket , nor has she led evidence to show 
that she borrowed it. She has no means 
apart from the estate and it must, therefore, 


“be assumed that she paidit out of the estate, 


‘The plaintiff, therefore, will take her share of 


the estate proportionately diminished by 
this payment, and it is inequitable that she 
should pay twice over, In this connection 


. I may note that in paragraph 14 of the lower 


in the produce , and she may, if so ad-- 


vised, apply to the Deputy Commissioner 
for partition. . 

Next, as to the dower, The amount is 
admitted and it is now admitted by the 
learned Counsel for appellant that defend- 
ant No. 1 is entitled to interest on her un- 
paid dower, It is here contended that the 
lower Appellate Court was wrong in order- 
ing the plaintiff to pay the whole ‘of the 


dower before taking hei share of the estate, . 


It is argued that the heirs take their shares 
after the dower is paid and their shares 
.are thus proportionately reduced. If the 
plaintiff is made to pay the whole dower, 
“the other heirs will get their shares uidimin- 
ished, He relies on Hamira Bibi v, Zu- 
baida Bibi (2) where it was held that the lia- 
bility of the heirs of the husband not being 
personal, the heir. who sues the widow for 


(cp g nd; Cas; 497158: 1625 WA; Bu Ja r028. ody “a8: 


Court’s judgment it is remarked that as 
any debts paid by Kamdar Khan must 


‘obviously have been paid out of the family 


property there is no call for further contri- 
bution:as plaintiff's share is automatically 
reduced by the payments. In the absence 
of any evidence as to how Kamdar Khan's 
funeral expenses could have been paid ex- 


‘cept out of the estate; the same r asoning 


will apply. 

The result is,that the appeal succeeds and 
the decree of the lower Apellate Court must 
be modified by including the raiyatwart 


numbers in the poperty in which the plaintiff 


is entitled to get a share. Her claim to get 
19/344 is subject to the payment of 
Rs, 131-15-1 as her proportionate share of 
the dower debt. The respondent will bear 


the costs of this appeal. 


Appeal acoepted. 


Z. K. 
935 A; W., N, (1895), 1618 Ind, Dec 
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MADRAS HIGH COURT. 
Criminal, APPEAL No. 63 OF 1923. 
AND . 
CRIMINAL REVISION CASE No..858 or 1922. 
(TAKEN UP No. 50 oF 1922.) 
February 15, 1923. ` 
Present:—Just ce Sir William Ayling, Ki, 
and Mr. Justice Odgers. 
In re MARIMUTHU alias MARI—ACCUSED, 


Penal Code (Act XL V of 1860), ss. 302, 304— 
Death caused by violent kick— Intentlon-—Offence. 


Accused taxed his wife with consorting and 
flirting with other men and she replied “what does 
it matter ;” he, thereupon, struck her on the 
cheek and she felldown abusinghim, The accused 
then gave a forcible kick on the prostrate body 
of the woman on her side which caused her immedi- 
ate death: . 

Held, though the accused could be exonerated 
from the intention or knowledge requisite for an 
offence falling under section’ 302 of the Penal 
Code, the circumstances fully justified the inference 
that in kicking the deceased, accused knew he 
was likely to cause death so as to render him 
guilty of an offence under the latter part of 
section 304 of the pede: Ip. 963, col, 1.3 

Empress of India v. Idu Beg, 3 A. 776; A. W. 
N. (1881) 132; 6 Ind. Jur. 264 ; 2 Ind, Dec. (N. $.) 
697, distinguished. : 

Appeal under section 417 of the Code 
of Crimnal Procedure, 1898, against 
the acquittal of the aforesaid accused on 
the charge under section 302, Indian Penal 
Code, by the Sessions Judge, .Trichinopoly, 
in Sessions Case No. 38 of 1922, on his. file 
and case taken up by the High Court after 
notice to the accused to show cause why 
he should not be convicted under section 
304, Indian Penal Code. 


Mr. P, Markandeyulu, for the Accused. 
The Public Prosecutor, for the Crown. 


. JUDGMENT. j 

Ayling, J.—The .accused in this case 
was tried before the Sessions Judge 
of ‘Trichinopoly on charges under 
sections 302, 304, 32g and 325, Indian 
Penal Code, in connection with the death 
of his wife. The Sessions Judge convicted 
him for an offence under section 323 
and sentenced him to one year’s rigorous 
imprisonment but acquitted him on the other 
charges, Against this acquittal Government 
had appealed under section 417, Code of 
Crimnal Procedure, and in the same 
connection the case was taken. up in 


Ox 
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revision under the orders of a leamed 


.Judge of this Court, 


The case against accused, as disclosed in 


‘the prosecution evidence, is as follows: — 
‘Deceased, a young woman of 19, was on bad 
terms with her husband, aceusedegand had 


on several occasions teturned to her parents’ 
house complaining of his - ill-treatment. 
She was last brought back from there within 
a week of her disappearance. On the gth 
July, she was sent for to visit her sick mother 
and accused agreed to let her go but be- 
foie starting for the latter’s village went 
with her to a Muniyanar temple situated 
just outside a Reserve Forest. She wanted 
to worship there, arid he wanted to cut 
a ploughshare in the adjacant reserve. 
They were seen together by two 
witnesses (P. Ws, Nos. 2 and 3) near 
the temple and just inside the 
‘Reserve Forest before sunset that evening. 
The woman was never seen again alive 
but a female skeleton was found some days 
later in the Reserve Forest, which was 
suspected to be that of the deceased, 
Accused was arrested on suspicion and 
produced all the woman’s jewels including 
her’ tali, 2 

He subsequently made a confessional 
Statem nt (Exhibit Jr to J3) which he re- 
peated in the Co mitting Magistrate's Court 
(Exhibit K) though he retracted it before 
the Sessions Judge. In this he stated that 
he and his wife had a quarrelin the Forest 
and that he first slapped and then kicked 
her and so unintentionally caused her 
death. - 

The Sessions Judge found the confession 
to have been freely and voluntarily made,’ 


. and attached no importance to accused's: 


allegations of ill-treatment or his retraction 
before the Sessions Court. He accepted it 
as a true version of what occurred and in 
this view of the facts held that no intention 
to kill or cause a grievous hurt could be 
attributed to accused and accordingly 
convicted him only. of voluntarily causing 
simple burt, < 

-Tt will be seen from the above that, apart 
from the confessional statement, there is 
quite a strong case against accused for 
conviction underthe more serious. sections 
302 and 304, Indian Penal Code. The 
statement is incriminatory, in so fax 
as. it. shows that . accused - cauged- 
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hig wife's death, but it is exculpatory 
so far as it tends to -palliate accused’s 
action by reference to the manner and cir- 
'cumstances attendant end the intention to 
.be ascribed to accused: It is in the latter 
‘aspect that it has most practicalimportance. 

- The medical evidence throws no light on 
the cause of death. None ofthe bones of the 


though the skull was separated from the 

trunk, this may well have been the work 

of. wild. animals. The -Sessions Judge has 

deduced from this that accused covld not 

have used his axe in killing his wife and hav- 

ing further regard to the absence of any very 

deadly ill-feeling has accepted in its entirety 

the version of the occurrence put forward 
- by accused in Exhibits Ji to J3, and XK. 
T cannot help feeling considerable doubt 


as to whether these statements contain the - 


whole truth, and whether accused has not 
. at any rate considerably minimised the vio- 
lence he used to cause his wife's death. A 
slap on the cheek and a kick (or even kicks) 
on, the side are not likely to have caused 
the immediate death of a healthy young 
wonan of 19. However,in all the circvm- 
stances .of the case and particularly as the 
matter came before us by way of revision 
and appeal against acquittal, I am loth 
-to say that the Sessions Judge was not justi- 
' fied in accepting the accused’s version of 
` what occurred. I shall, therefore, proceed on 
' the assumption that it is correct, and only 
consider whether, accepting it, accused should 
have been convicted of a more serious offence 
than causing simple hurt. Thisis the story 
in accused’s own words as giveninExhibit I 
“I got angry and beat my wife on her cheek 
with my hand. She fell down saying ‘te 
ruined, be dammed. Saying ‘has it come to 
this with you because I keep youin the house 
as a Muhammadan woman and supply you 
with all necessaries in the house.’ I gave 
a kick forcibly. It struck on the side 
of, my wife. 
served, There-was no breathing or talking. 
Now, the “slap” on the cheek could have 
. done little harm, though it would seem to 
have ~ been forcible enough to. knock her 
down; but the kick (or kicks ) on the side 
would seem. to have caused practically 


n” 


instant death. /There.is nothing to. suggest - 


that she wasssuffering from any disease, and 
1 think we may, fairly infer that he must have. 
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kicked the woman with tremendous force 
to produce such an effect and that a man 
who so kicks a prostrate woman on the side 
must be credited with the knowledge that he 
is likely thereby to cause her death even 
if he be exonérated from the more definite 
intention or knowledge required by section 


302, Indian Penal Code. It is beside the 
skeleton were found’to ke fractured: and al- 


point to say, as the Sessions Judge does, 
"that iilfeelings: between accused and his 


‘wife were certainly not such as to make the 
‘accuse d wish for the death of his wife.” 


In cold blood, accused pobably entertained 
no such desire. But he says that just be- 
fore this he had taxed her with consoiting, 
or at any rate, flirting with other men 
and she had in effect replied “what does it 
matter?” (“on account of their coming and 
going whatis lost ?”} He then struck her 
on the cheek and -she fell down 
absuing him. In such circumstances 
he may well have felt considerable anger, 
and it is wrong to argue that he could not 
have meant to kill his wife because he had 
no.Suffcient motive to do so.- 

The learned Vakil who argued the case 
for the accused before us has relied 
on the judgment of Straight, J., in 
Empress of India v. Idu Beg (1) 
to show that at the worst accused 
can only be convicted of causing grievous 
hurt (section 325, Indian Penal Code) and 
not of murder or culpable hom cide., I 
do not think it supports any-such conclu- 
Sion, the leaned Judge in that case was at 
great pains to explein the scope of section 
304A, Indian Penal Code, and im particu- 


“lar to show that it did not cover ''cases of 


direct voilence-wilfully inflicted.”? It is only 
inthe latter part of his judgment that he deals 
with the question of what intent, or know- 
ledge should be ascribed to-the accused on 
the facts of the particular case-before-him, 
And he says, ‘I should certainly not have 
distrubedthe order of the Judge had he con-- 
victed-of culpable homicidenot amounting to 
murder on the ground-that there must have’ 
been.knqwledge that death -would be a- 
likely result. At the same-time, I am willing- 
to. accept his conclusion that theie was no 
such knowledge, though further than this 


(t) 3 A. 7761 A, WE N^ (188r) 13256 End. Jus 
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I cannot adopt his view," In other words, 
he accepted, though apparently not without 
some doubt, the lower Court's finding that 
the accused in that case did not know that 
-death was a likely consequence of his act. 
Such a decision can hardly in this respect. 
-be any gu de toanother Court dealing with 
another case, 

For myself, I think that ín the present 
case a conviction for causing grievous hurt 
would be illogicalas well. as inadequate to 
the facts. ‘The only category of section 320, 
Ind an Penal Code, which could possibly be 


applied is the eighth “any hurt which en-' 


dangers life,’ ' and I.do not think this phrase 
‘was intended to apply to a case in which 
life was not merely "endangered" but ac- 
tually taken away. But, however this may 
be, the circumstansces seem to me to fully 
justify the inference that in kicking deceased, 
accused knew that he was likely to cause 
death and I hold him guilty of an offence 
under section 304, 
(latter portion). His subsequent conduct 
in stripping his dead wife of her jewels and 
even cloth and leaving her naked body in 
the jungle are: incompatible with any very 
light sentence and I would, therefore, im- 
pose a sentence of five years’ - rigorous 
imprisonment, 

- Odgers, J.—1 agree that, under ‘the cir- 
cumstances; we should accept, the finding of 
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severe. - In ` re of India V. Idu . 


Beg (x); which was brought. to., our 
-notice and strongly. relied. on for. the 


“accused, the- blow was a ‘single Dus and 
the "learned Judge (Straight, J) said 
‘he would not have « disturbed the order 
of the D strict Judge .had he - found the 
accused guilty of culpable- homicide not 
‘amounting to murder on the ground. that 
there must have beem knowledge that death 
-would be likely result. ‘That was a case 
-of section 304—and all it actually decided 
‘was that cases of direct violence ‘ wilfully 
inflicted do not fall within that section. -In 
the present case the kick not only endangered 
life but on accused's own showing caused 
‘immediate death and it appears to me that 
it was administered with such violence that ` 
the accused must be taken to have known 
that it was likely to cause death, there 
being no evidence of any other contributory 
cause. 

- I, therefore,.agree with the judgment of 
my learned brother and with the sentence 
proposed by him. 
OVN. V 


Accused convicted, 
Z. K. $ | 


the Sessions Judge that the’ confession of . 


‘the accused is.-a true statement of the 


facts which occurred. According to this, the | 


accused and his wife had a quarrel and he 
taxed her with intimacy with other men. 
He got angty, slapped his wife with such 
force that she fell down. She cursed him 
in so doing and he 'gave a kick forcibly 
on her side." She died i immediately. ‘There 
is no evidence or even plea of the existence 
ofa disease. ‘The question is what, on these 
facts, is the intention to be imputed to the 
accused ? Section 299 defines (last clause) 
culpable hom cide as causing death with the 
knowledge that he is likely to cause death. 
(The only-k nd of grevous hurt (section. 
320 ) which could by any possibility he appli- 


`- cable to this case is the eighth, vig., any hurt 


which endangers life. 

Here the accused ‘ ‘kicked forcibly. M The 
. confession says only one kick, but there may 
well have been more, at anyfate, the viol- 
ence of the single kek ufust have been very 
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PATNA HIGH COURT. 
DEATH REFERENCE NO. 4 OF 1918, 
CRIMINAL, APPEALS Nos, 63 AND 65 
OF 1918. 
April 25, 1918. 
= Present: /—— Justice Sir B. K, Mullick, K'r., 
and Mr. Justice Thornhill, - 
MADAN GURU AND: ANOTHER—-ACCUSED 
- APPELLANTS cC ; 
] vO/SUS 
EMPEROR—OppositE PARTY. 
-Griminal Procedure Code (Act V of 1899), 
-164—Statemenis by. accused before trial, record 
ofan agisiraie, power of—Evidence Act (I of 
1872), ss. 9, II, 2I, 133—Stalements by accused 
before trial, admissibility of—Accomplice, statement 
of-—Corroboration. g 
There. is nothing in section x64 or any other 
cedure Code which 


forbids a Magistrate’ from recording a statement 


„if. the accused chooses to make one before he is 
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placed on his trial. Such a statement, if proved 
to be voluntary, is not only admissible but is of 
fre greatest value as a fact relevant to the pro- 
ability orimprobability of his guilt. (p. 969, col.2.] 
page eae v. Bhaivab Chunder Chuckerbutty, 
2 C. W. N. 702 and Qucen-Empress v. Viran, 9 M. 


224; 2 Weir 125; 3 Ind. Dec. (N, $.) 553, dissented 
> ; 


, from, 


* Empror v. Kangal Mali, 26 Ind, Cas, 167; 


. 41 C. 601; 15 Cr. L. J. 713, cited. 


Sections 9and 11, read with section 2r, of the 
Evidence Act amply justify a Court in admitting 
into evidence all previows statements made by 
an accused which have a bearing upon the ques- 
tion of his guilt and whether the previous state- 
ment is made to a Police Officer, to a Judicial 
Officer, or to a third party is immaterial, if the 
Statement is relevant to the fact in issue, namely, 
the accused's guilt. [p. 969, col. 2.] ` 

Queen- Empress v. Bhairab Chunder Chucker- 
butty, 2 C. W. N. 702, explained, 

Under section 133 of the Evidence Act the evi- 
dence of an accomplice by itself wouid be sufficient 
for the purpose of a conviction; but it is a rule 
of practice founded on experience that in every 
case where an accomplice has given evidence the 
Court must raise a presumption that he is un- 
worthy of credit unless corroborated in material 
particulars, Failure to raise that presumption. 
is an error of law. [p. 970, col. 2.] 

Phillip Jacobs, x Cr. App. R. 215, noticed. ' 


Reference made, under section 374 of the . 


Criminal Procedure Code, by the Sessions 
Judge of Sambalpur. i 
Messrs, Gour Chandra Pal and Gajendra 
Prasad Das, for the Appellants, 
Mr. Sultan Ahmad, for the Crown. 


JUDGMENT. 

Mullick, J.—The ‘appellant, Madan Guru, 
has been convicted under section 302 of the 
Indian Penal Code of murder by causing the 
death of a young woman named Anuchaya 
on the night of the, 8th of December 
1917, and ‘has been sentenced to 
death, The case now comes before us 
on a reference made by the Sessions Judge 
of Sambalpur for confirmation of the' sen- 
tence, The appellant, Basudeo, who has 
preferred Appeal No. 65 of 1918, was a 
servant of Madan Guiu and has been con- 
victed also of the same offence and sen- 
tenced to tiansportation for life. It appears 
that three other persons, namely, Ganda Gour 

also aservant oi Madan Guru,) a man named: 
ankri Keot and his wife Kheri Keotni 
were also placed upon their trial before the 
Committing Magistrate’ jointly with the 


. two appellants before us, Of these the two 


last named, Sankri and his wife, - were dis- 
charged by the ‘Magistrate on the ground 
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that there was no sufficient evidence against 
them, ond in the Court of Session they 
were the principal witnesses for the Crown. 
As to Ganda he was committed for trial 
to the Court of Session together with the 
two appellants but he has been ‘acquitted 
by the learfied Sessions Judge agreeing with 
the two assessors. With regard to the two 
appellants, one of the assessors was for 
acquitting both; while the other, although 
not very clear in the opening part of bis 
opinion, finally came to the conclusion that 
the evidence was sufficient. The learned 
Sessions Judge, agreeing with the last named 
assessor and disagreeing with the first named, 
has convicted the two appellants and has 
entenced them as stated above. 


Now, before the events of the night of 
the alleged murder are recited, it is seces- 
sary to note that the deceased Anuchaya 
was living in the village of. Lapanga in the 
same homestead with her father Babuna, 
her brother Sitaram, and her brother S 
wife Sita Kultani. She occupied a hut of her 
own, separate from that of the others. 
Some three years previously she was divorced. 
by her husband, whois now living in another 
house in the same village. Although 
ostensibly supporting herself by the sale of 
dried fish, she had been since then Madan's 
mistress. Madan wasin the habit of visit- 
ing her and sqmetimes spending the whole 
night iri her house; while she also’ was in the 
habit of going over to Madan’s house, in the 
company of. Basudeo. Se 

Now it is alleged, and poe ty 
opinion roved, that sometime in 
the adiesioon of the 8th acent 
last, the accused Basudeo came to the 
house of Babuna and asked the deceased 
to go with him to Madan’s house. The 
evidence of Sita Kultani, the sister-in-law 
of the deceased, leaves no room for doubt 
that Madan had teen in the habit of sending 
forthe deceased, that he had frequently 
made presents to her and that some of the 
deceased’s ornaments were at that time in 
Madan’s custody. Sita states that she saw 
Basude& departing with the deceased on 
the afternoon of that Saturday. She is 
corroborated by Batuna and by a very 
disinterested witress named Nidhi Sat- 
pati, a Postal Peon, who happened to go to 
the house of the decgased on that day for the 


S 
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purpose of buying vegetables from the 
deceased. This Postmari-deposes that the 
deceased appeared to be in a hurry and said 
that she could not attend to him because a 
‘man hadcome to take her to Gurupali, which 
is the village in which Madan resides. The evi- 
: dence of Sita Kultani has been, very strongly 
attacked by the learned Vakil,who appears 
on behalf of the appellant, Madan, before 
, us and it has been repeatedly asserted that 
she is a maliciously false witness, who has 
been tutored by the Police for the purpose 
‘of implicating Madan in this very serious 
‘charge. We agree with the learned Sessions 


Judge that this witness, in spite of contra-, 


dictions here and there, has on the whole 
given a straightforward story and that she 
saw the deceased depart with Basudeo on 
“afternoon of Saturday the 8th of December. 
With regard to Nidhi Satpathi no reason’ 


has been assigned for disbelieving him and, 


the evidence shows that he came forward so 
early as the 11th of December to tell the 
Sub-Inspector who was investigating into 
the case that he had seen Basudeo departing 
_ with the deceased on the previous Saturday. 
Then there is the evidence of a boy named 
Khedu Gond, who tells us that he saw the 
deceased with Basudeo on the road between 
.Lapanga and Gurupali. A similar state- 
ment is made by a witness named Chabila 
Keot, and, in my opinion, there can be no 
doubt that he and Khedu are actuated by no 
malice towards the appellants and that 
though not examined by the Police till the 
16th of December, they have spoken the 
truth at the trial, : 
The scent next shifts to the village of 
Gurupali, three miles from the home of 
the deceased. If we do not believe Sankri 
Keot and his wife Kheri Keotni, there is 
no direct evidence as to where the deceased 
was during the night of the 8th. If, on the 
other hand, we believe them then their evi- 
dence shows that she was at the house of 
Madan on the night of the 8th of 
December; that she was thence accompanied 


by Madan, Basudeo, Ganda, Sankri, 
and Kheri as far. as a stseamlet 
named Gangajal Jore, which is about 


half way between the house of Madan and 
her own house, and that there she was killed 
by the two appellants with a tangi, which 
is an instrument resembling an axe. Ap- 
patently the absence of*the deceased did 
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‘not in any material degree excite the 
suspicion or the anxieties of her relatives 
and no action appears to have been taken on 
the 9th of December, But on Monday the 
roth of December Babuna discovered a 
number of bones and some ornaments and 
clothing belonging to his  daugfiter in 

“the bed of Gangajal Jore and he then ap- 
peared at 2 p.m. before the Sub-Inspector, 
Bhakta Hari, who Was the officer in charge 
of Katarbaga Police Station, and happend, 
it is alleged, to be staying in the villageGuru- 
pali for the purpose of doing his rounds. 
Babuna lodged an information stating that 
he had been early in the morning to Basu- 
deo and that Basudeo had told him to 
enquire of Madan what had become of the 
deceased ; that he had asked Madan also 
and that Madan had replied that the de- 
ceased had probably gone “home by à 
round about way. Although mno direct 
charge .of complicityin the death of the 
‘deceased wes laid in this information either 
against ‘Basudeo or Madan, its general 
trend is to hint that they had a hand in 
the disappearance of the girl. The Sub- 
Inspector thereupon arrived at the place 
where the remains were lying and com- 
menced his investigation. ; 

The Sub-Inspector, who was, at the time 
when the information was recorded , stay- 
ingin the house of Madan and who has been 
charged freely with improperly favour- 
ing him does not appear to have 
taken any action against Madan or 
Basudeo on roth or the xrith. It ap- 
pears, however, that on the 12th at about 
midday, Basudeo and Ganda, who were . 
not’ under any Police restraint, made 
a very important statement to the Sub-In- 
spector. We have no details of that state- 
ment on the record. Asit was a statement 
which was in no sense a confession, I think, 
the learned Sessions Judge ought to have 
got that statement proved by the Sub- 
Inspector and made it a part of the evidence 
in the case. The omission to do so was, in 
our opinion, serious. But this. much we 
do know thatBasudeo and Ganda implicated 
Sankri and his wife and that upon the 
strength of their statement these two per- 
sons were arrested at 6-30 P. M. and des- 
patched to Sambalpur, the Head-Quarters of 
the D strict, the following morning, that they 
reached Sambaipur that day and that on 
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the 14th. of December, their statements, 
purporting to be statements under section 
164 of the Code of Criminal Procedure, were 
recorded by Deputy Magistrate Maulvi 
Wasiq Ali.. Meanwhile, the Sub-Inspector 

` (it is not known whether he was still staying 
at the kouse of Madan or not), was carrying 

‘on his enquiry and on the 14th of December 

.in consequence of further statements made 
about 2 P. M; by Basudeo and Ganda he 
‘arrested Madar, Basudeo and. Ganda on 
the charge of murder. Ithas been suggest- 
ed by the learned Sessions Judge that the 

' Sub-Inspector's action was quickened by the 


. knowledge that the Deputy Superintend- 


ent of Police being dissatisfied with 
the progress made . in the jinvesti- 
gation, was himself praceeding to 


' Lapanga. As-a matter of fact, the Deputy 
Superintendent did arrive some time 
on the night of the r4th of December 
and brought with him one or mote 
` Sub-Inspectors to assist in the investi- 
gation. On tbe 15th of - December 
Sankri and his wife were brought back 
in custody from Sambalpur to the place of 
- occurrence wherd they were confronted with 
Madan, Basudeo and Ganda who were still 
in Police custody; and in consequence 
' of certain statements made by Sankri a 
purse containing Rs. 7-2-6 wasrecovered by 
the Police from the young son of Sankri. 
` The matter of this purse kas an important 
bearing in the case Lecause it is alleged that 
ou the xath of December, immediately after 
her arrest, the wife of Sarkri gave 
up the purse to . the Sub-Inspector, 
Bakhta Hari, stating that the accused, 
' Madan, had given her. Rs. 8. es 
hush money immediately after the murder 
of Anuchaya and that she had spert annes 
I3 pies 6 out of the Rs. Band thatthe balerce 
was in that purse. I will refer leter to the 
Sub-Inspector’s conduct in reference to this 
matter but at this stage itis only necessary 
to say that it isthe case of the prosecution 
that the Sub-Inspector has either regligently 
or intentionally omitted to record in his diary 
this very important statement by Kheri. 
On the 15th, 16th, and 17th some witnesses 
were examined and on the last menticned 
date the five accused, namely, Madan, 
his two-servants (Basudeo and Ganda) 
Sankri and his wife were despatched to 
Sambalpur; On arrival there, Basudeo 
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and Ganda both made statements before 
the Deputy Magistrate, Maulvi Wasiq Ali, 
which were recorded under section 164 of 
the Criminal Procedure Code. Madan refus- 
ed to make any statement, with regard to 
his connection with the alleged crime, 

At this Stage it will be convenient to 
consider tle submission which hes been 
so forcibly made before us by the learned 
Vekil appearing on behalf of the appellant, 
Madan, that it has riot been established that 
any murder took plate. Now the evidence 
upon this point is this: "The medical evi- 
dence in the case shows that the skull and 
other bores found in the Gengajal Jore by 
the Police are the remains of a human being 
the sex whereof it is impossible to determire. 
The ornaments found strewn about the place 
have been identified as those which Anu- 
chaya had teen wearirg. They are ordinary 
ornaments, such as are in common use and 
do not bear any special marks ofidentifica- 
tion.but, nevertheless, tke witness Sita beirg 


` a person living in the same house with tle 


deceased would be in a position to identify 
them, ‘The evidence given by her establiskes 
that these are ornaments similar to those 
which Aitchaya was wearing when she left 
the house in the afternoon of the 8th of De- 
cember, ‘Then ‘a silk sari and a wrapper, 
was also found at the place. Evidence 
has been given by two dhobis, a man 
and a woman, which shows that this sar? wes ' 
that of the deceased and that the wrapper 
was ore which was used by the deceased 
and by various members of the deceased's 
family, Thete is also the evidence of a 
tailor who deposed that he ofice cut this 
wrapper and sewed up the ends. It is 
contended that the whole of this evidence 
as to the identification of the sari and the 
wrapper is false. It is true that the sart 
and the wrapper bore no identification 
marks but it cannot be said that the persons 
who had washed them were not in a position 
toidentify them’ nor thatthe tailor who had 
cut the wrapper was incapable of identify- 
ing it when called upon to do so. The 
medicgl evidence also shows that human 
blood was found upon both these pieces of 
cloth, The case for the prosecution is that 
the body of the deceased was left in the bed 
of the stream from the night of the 8th till 
the morning of the roth December and that 
wild birds and animals having preyed upon 
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the remains, there was mothing.Íeft from 
which the features-of the deceased could be 
‘identified. . Having regard to the conditions 
which prevailin this country it is impossible 
. to reject this theory, There is, further, . 

direct evidence.toshow that on the oth of ` 
December the body of the deceased was 
found im a state capable Of identification 
by at least three witnesses. The first of these 
is the boy Khedu to whom reference has 
already been made, He states that he saw. 
the body of Anuchaya lying at the place with 
the throat cut and that he fetched his.mas- 
ter Aintha and showed him the corpse, "There 
is also the witness Sankri Padhan, who 
states that while going to market on the 
oth in the afternoon lie saw the body being 
eaten by vultures. It is remarkable that 
none of these witnesses who profess to have. - 
recognised -Anuchaya, gave .ary informa- 
tion that day to the members’ of her 
family, Itappears that Khedu was exam- 
ined by the Police an the 16th, Aintha was 
also - examined on the same date while 
Sankri was examined on the 17th and the 
. only explanation offered by these witnesses 
for mot giving immediate information was: 
that they were overcome with féar that they - 
might be implicated in the case. Having 
regard to the conditions prevailing in the 
tract from which this case comes and to 
the generalignorance of the class of persons 
to which these witnesses belong, the expla- 
nation does not seem to*me to be at all 
. an improbable one. With reference to the 
| witness Khedu there is a further fact which 
requires to be considered, He states that 
he met Sitaram, the brother of the deceased, 
on the morning of Monday the roth, and that 
he told Sitaram that he had seen the body 
on the previous day. Now Sitaram .was 
< examined by the Police on the rrth and he 
made no mention of the fact that Khedu 
had told him that he had seen the body on 
the oth, It was not till the 15th of Decem- 
ber that Sitaram told the Police that Khedu 
` had seen the body on the oth, This is. 
undoubtedly a point against the prosecu- 
tion.but having regard to the weight of 
evidence to the contrary, I think, it is estab- 
lished that Khedu and the “other two 
witnesses are speaking the truth. 
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In these circumstances, the only conclu- 
sion which can be drawn from the facts 
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is that the deceased met het death: by vio: 


- lence, - 


The next question is: who caused her death? 
Suspicion’ naturally fell upon Bastideo, 
When first questioned by Babuna he de- 
clined to: give any information of the girl's 
whéreaboüts, It.is suggested that the de- 
ceased might have gone on her business; 
which was that of selling fish and met her 
death at the hands of some person or persons 
unknown. In this connection our attention 
has been drawn to an inconsistency be- 
tween the information lodged by Babuna 
and the evidence given by him at, the trial. 
In the information he stated that the de- 


- ceased left with a basket of fish, whereas at 


the trial he has made rigorous attempts 
to deny that he made any such statement : 
at all, Now the reason-for this denial is 
quite apparent, He is afraid of making any _ 
admission. which will favour the theory 
that the mürder was committed by some un: 
known person, "Whether the basket was a 
mere pretext-or whether she did intend to 
dosome selling that day there is no evi- 


' dence to show, but that she did go with 


Basudeo is, in my opinion, conclusively 
established. NESCIO 

The onts,therefore, lies heavily on Basudeo 
to account for her subsequent movements. 
His denial that he went to the girl’s house 
at all raises an inference of, guilt though 
not by any means a conclusive one but the 
importance of her being last seen in his 
company is that it furnishes corroboration 
of the evidence of thetwo accomplices Sankri 
and Kheri. But before I proceed to deal 
with their cvidence, it is necessary to refer 
to one part of the case about which there is 
considerable controversy. Both of them 
state that they went on the 8th of December 
to Madan’s hotise at his request for the pur- 
pose of discovering ways and means of pro- 
curing an abortion upon the deceased. The | 
case for the prosecution is that the deceased 
was three months’ pregnant and that the 
accused, Madan, was responsible for her 
condition, On behalf of the defence there is 
a complete denial of the pregnancy 
although the intimacy is admitted. . 
It is argued that the whole story about 
Sankri and his wife having gone to thé house 
of Madan on that night is a concoction from 
beginning to end. Now the two witnesses 
who give direct evidence as to the condition 
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of pregnancy are Sita, the sister-in-law of tha 
deceased, andia woman named Tara. With 
régard to Tara the learned Sessions Judge, 
we think tightly, has preferred to class her 
asa somewhat doubtful witness, She states 
that she wasin the habit of . accompany- 
ing the deceased to the house of Madan and 
. that one night, while the deceased and 
- Madan west sleeping in one of the apart- 
‘ments while she (the witness) was in 
sanother apartment she overheard a 
conversation between Madan and the de- 
ceased in- which the deceased threat- 
ened Madan with exposure on the day of 
his daughter's wedding. We think it is 


doubtful. whether this witness could have. 


overheard the whole conversation under 
-the conditions which she relates and as the 
* Jearned -Sessions Judge has, after observing 
her. demeanourin the witness-box, declined 
` to accept her as a witness of ttuth, we think 
we must also form the same estimate of her 
testimony. But with regard to Sita, there 
can be no doubt that she was in a position 
to notice the symptoms which she describes. 
Her evidence, therefore, also corroborates 
the story told by the accomplices as to the 
object of their visit to the house of Madan 
on the night.ofthe 8th. It has been pointed 
out.to us that neithei.in hei statement as 
recorded by the Police.nor in ber statement 
before the Committing Magistrate was any 
mention madé by her of the symptoms 
which she now describes. The omission on 
the part of theSub-Inspector may be due to 
neglect or, as i$ suggested by the prosecu- 
tion, to a desire to sheild Madan, and from 
the cireumstances that he made the same 
kind of othission.in regard to Sankri’s wife 
raises strong suspicions. against his honesty. 
As to the statement before the Committing 
Magistrate which is very brief it is 
not known whether the witness was ever 
| questioned upon this point, If she had been 
and if she had then denied the fact of preg- 
nancy, there may have been good. groundfor 
suspecting the evidence of the accomplices 
upon. this question, but in the absence 
‘of. any direct evidence-to show that, the 
statement made . by Sita in the Sessions 
Court is false, I think her account of the 
symptoms observed in the deceased must 
he accepted as correct. ' i 
There is one other point in this connection 
which has-been brought to our notice to-day 
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by the learned Vakil for the appellant, Madan; 
The learned Vakil points out that in the 
surat hal report drawn up on the roth of De- 
cember there is mention of a kaupina cloth 
which has been translated in the report 
as "undercloth" and which is said to have : 
been found near the remainsin the Ganga- 
jal Jore. It is suggested that a kaupina 
cloth is generally worn by women during 
the period of menstruation and that the find- 
ing of such a cloth completely demolishes 
the theory as to the deceased's condition. 
Now, whether a haupina isa cloth such as is 
suggested by the learned Vakil for the appel- 
lant or not has not been established by any 
evidence, My own impression, on read ng the 
report was that it was a kind of under-skirt 
worn usually by women under their outer 
sari but even if it be such a cloth as is now 
suggested it is, in my opinion, not incon- 
sistent with the theory of pregnancy ; for 
it is a well-known fact that even during 
that condition menstruation sometimes con- 
tinues for several months. 

The accomplices having been corroborated 


- so far, let us proceed to test the rest of their 
-evidence. It has been contended by the 


learned Vakil who appears for the appellant, 
Madan, that the statements of Sankri and 
his wife before Maulvi Wasiq Ali on the r4th 
of December 1917 are wholly inadmissible 
in evidence, The learned Sessions Judge 
has made no reference to these statements 
and I think that he was wrongin omitting 
to doso. If they had previously made any 
inconsistent statements then surely the 
accused were entitled to the benefit of the 
doubt arising from. such inconsistencies, 
It appears that the leamed Deputy 
Magistrate caused the exact words of Sankri 
and his wife to be recorded in Uriya by a 
clerk acquainted with: that language while 
he himself recorded a note in English. We 
have before us a translation of the verna- 
cular statement and we find that at that 
early stage Sankri stated before the Deputy 
Magistrate that he and his wife had been 
taken to the house of Madan by Basudeo 
and that he was asked by Madan's mother 
to procure an abo.tion, that he replied that he 
could not pérform the puja because he was 
not in a condition to do so on that day and 
that he would perform it 4 or 5 days later, 
It is necessary to note here that according to 
the evidence Sankri is believed to be an 
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exorciser of evil spirits and that he arid his 
wife are the priest and priestess of the temple 
of, Kali close to the scene of occurrence, 
The statement proceeds to recite that at 
Madan’s request they accompanied Madan, 
Basudeo, Ganda end Anuchaya, who was 
brought outof a hut called the Chanri house, 
as far as the Gangajal Jore, that when they 
had reached the bank of the streamlet, 
Madan and Anuchaya went on ahead while 
the other four remained behind, that shortly 
afterwards Madan called out to Ganda and 
Basudeo, that Ganda and Basudeo then went 
forward; that Basudeo handed a tangi to 
Madan, that Madan struck Anuchaya with 


` thefangi, that thereupon Basudeo also struck ' 


her and that in answer to Anuchaya’s entrea- 
ties for mercy, Madan replied that she would 
not escape death.  Kheri's statement, 
though a much sborter one, is to the same 
effect. There is, however, one curious 
pointin it which required to be noticed. She 
asserts that Anuchaya cried out and begged 
for mercy exclaiming that she would not 
stay in Madan's house, In explanation 
of this it is suggested by the prosecution 
that Anuchaya had threatened to stay 
in Madan's house against his will in order 
to shame him and to force him to make some 
provision for her. 

The learned Vakil for the appellant, re- 
lying upon the case of Queen-Empress 
v. Bhairab’ Chunder Chucherbutty <1), 
contends that both these statements 
recorded by Maulvi Wasiq Ali are 
without jurisdiction and are not, there- 
fore, admissible either to corroborate 
or contradict Sankri and his wife. Now 
it is true that one of the learned Judges in 
the case just.cited, namely, Mr. Justice 
Banerjee, clearly expressed the opinion that 
a Magistrate acting under section 164 of 
the Code of Criminal Procedure has only 
jurisdiction to record the statements of wit- 
nesses andthe confessions of accused persons 
and that if an accused person makes a state- 
ment which falls short of a confession there 
is no jurisdiction to record that statement 
and if recorded it is inadmissible as evidence 
. at any subsequent stage of the cage. The 
learne d Judge 1s of opinion that the sections 
of the Indian Evidence Act are controlled 
by sections 164, 342 and 364 of.the Code of 


a) 2 Q W. N. 702. 
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Criminal Procedure and he relies upon & 
decision of the Madras High Court ‘in 
Queen-Empress v. Viran (2). The other 
learned Judge who formed the Bench did 
not, however, go so fer, but on the facts of 
that particular case preferred to hold that 
the statement was inddmissible ontheground 
that it had not been shown that it was made 
voluntarily. With the greatest respect, I 
venture to differ from the vie w of the former 
learned Judge. In" my opinion there is 
nothing in section 164 or any other sections 
of the Criminal Procedure Code which for- 
bids a Magistrate from recording a state- 
ment if the accused chooses to make one 
before heis placed on his trial. Such a state- 
ment,if proved to be voluntary, is not only 
admissible butis of the greatest value 
as a fact relevant to the probability -or 
improbability of his guilt, It has 
been heldin Emperor v. Kangal Mali (3) 
that statements made before the Police 
at any stage before the examination of the 
accused in Court for the purpose of ex- 
plaining the evidence recorded against him 
ate admissible for the purpose of adjudi- 
cating upon his guilt, and, that being so, 

I entirely fail to see why statements to a ` 
Magistrate under conditions which are much 
more reliable than those under which 
statements before the Police are recorded 
should not also be admissible. Sections 
9 and 11, read with section 21, of th. Evidence 
Act, in my opinion, amply justify a Court 
in admitting inte evidence all previous state- 
ments made by the accused which have a 
bearing upon the question of his guilt and 
whether the previous statement is made 
to a Police Officer to aJudicial Officer,or to a 
third party is immate1ial if the statement is 
relevant to the fact in issue, namely, the 
accused’s guilt, It is true that the rule of 
their Lordships’ decision in Queen-Empress 
v. Bhairab Chunder Chuckerbutty(z)has been 
followed in other cases in regard to state- 
ments made in the course of what are known 
as verification proceedings in the presence 
of the police, but whatever might be said 
with regard to the value of those statements, 
I do not think that these cases lay down any 


(2) 9 M. 224; 2 Weir 125; 3 Ind. Dec. (N, $) 


553. : 
(3) 26 Ind, Cas. 161, 41 C, Gory 19 Cr. 1. J. . 
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general proposition of lew, that it is not com- 
petent.to the prosecution to prove as against 
an accused statements made by him at a 
. Stage previous to his exeminetion in Court. 

Holding, therefore, that the statements 
made, by the two accomplices in this 
case before the Deptty Magistrate under 
Section *164 are admissible, the- question 
corroborate 


is whether or not they 
the statements made in the Court of 
Session. There docs flot seem to be any 


material discrepancy ard they are, in my 
. opinion, acceptab'e as corroborating, under 
section 157 of the Eivdence Act, their 
téstimory in the Sessions Court. 
Then, es to - the 
these witnesses on- the 19th December 
before the Committing Magistrate, there 
is mo material variation except as to 
the respective parts played by Madan, Basu- 
deo and Garda inirflicting the irjurics upon 
the deccesed. In tbe view I teke of the 
“complicity of Madan‘h’s two servants and 
Sankri and his wife in the murder, the 
actual part played by cach in the attack is 
“a matter of comparatively miror significance," 
but if anything is to be gathered from tke 
‘variations as to the part played by each in 
. the.altack,. it is that there was en incli- 
‘nation to. protect Maden and Ganda at the 
later stages of the case and to ascribe the 
fatal blow to Basudeo. Holding that these 
variations aie of minor importance I am 
satisfied that the evidence of Sarkri end bis 
Uw fe has teen materially corrotoreted. 
Now the, leard Counsel who appears 
or the, Crown and who has argued the cate 
with great fairrces hes atte mpte d to sugge Lt 
that. Sankri and Khcri. were not accompli- 
ces ‘in the legal-sense of the word, and thet 
though they may have been present it hes 
not been shown that they were privy {o 
the conspiracy to murder. It is impossible, 
having regard to the ordinary course of 
human affairs, to accept the suggestion 
that although they arrived in the m ddle 
of the night at the -Fouse of Maden, 
and although they were asked to' engege 
in a nefarious operation upon the deceased, 
and although they consented to go with 
the deceased and Madan and his two ser- 
vants to the bed.of the. stream, they had 
no intention of joining in the attack which. 
püt.an-end' to her life: In‘my opinion ` 
they were fully cognizant of the purpose 
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for which they were taking thé deceased, 
and having regard to all the circumstances 
I have no doubt that they were party to 
a conspiracy for the purpose of causing 
the death of the deceased. No doubt, under 
section 133 of the Indian Evidence Act, 
their evidence by itself would be sufficient 
for the purpose of a conviction but it is 
a rule of practice founded on experience 
that in every case where an accomplice 
has given evidence the Court must taise 
2 presumption that he is unworthy of credit 
unless corroborated in material particulars. 
Failure to raise this presumption is an 
error of law, but the degree of weight to te 
attached to the presumption is a matte: - 
to be judged on the facts of each case and 
it is for the Court to say upon the evidence 
adduced before it whether that presumption 
has been adequately rebutted. ‘The learned 
Counsel’ for. the prosecution hes drawn 
our notice to the case of Phillip, Jacobs (4). 
In that case the accused were charged with 
dishonestly retaining stolen property and the 
only corroboration was a denial on his pait 
of his intimacy with the actual burglar, 
The Court held thet the denial itself was 
sufficient corroboration. Now, in this case 
what is the position? I have already said 


. that it has tcen establisted that Basudco 


went to the house of the decessed cnd . 
brought her away saying that she was re- 
quired at Gurupali. Basudeo has not ex- 
plaired where he took the deceased. Tt 
is established thet Besudeo is the seivert 
of Madan; ard that he sleeps in the horse. 
of Madan at night, that there is mo reascn 
for suspecting him of eny intimacy with 
the deccased, that Meden,on tbe other hei ¢, 
had been the paramour of the, deceased for 
tLree years, that he wesin tke habit of serc- 
ing Basudeo to fetch her, and that Basr dco 
bad on previous occasions fetched her. 
Is it not a reasonable inference to draw, 
in these circumstances, that on this dey 
too she was fetched by Basudco not fer 
his own purposes but for Madan’s purt- 
poses? "Then we have the.events which - 
took place in the carly-part of the evening. 
The evidence of Satthak Gond shows that 
he, early in the evening, went with Garda . 
to fetch Sankti to Madan's house and that 
Sankri at first refused to come, Then there 


-(4) I Cr App. R. 275, 
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is the evidence. of. Palan, Kulta,. ;&nother 


A, 


of Madani, “who was sleeping i in the ‘house 
that right and: who states ;that- Sarthak 
came.to the room in- which: Basudeo 
was sleeping and asked Basudeo to go 
^ to his master... There is also tbe evidence 
of these witnesses to the effect that later 
on they saw Madan leave the house with 
Basudeo and Ganda and that Basudeo did 
-not return till.a very late bour of night. 
Isee no reason for diskelieving these wit-. 
nesses. ‘The learned Sessions Judge «nd 
one of the assessors have scen these witnesses 
and believed them. and I see no reason 
for doubting the correctness. of their find 
ing. Finally, there is the evidence of San- 
kri's little boy Kangalu Keot who $tatcs 
that Madan, Basüdeo and Ganda came and 
took his father and mother With them that 
night. It has ‘been suggested that it is 
very unlikely that these two ‘accomiplicc s 
would have left the young boy in the house 
alone. - Then it i$ suggestad that -it is ex- 
tremely. unlikely that if Madan was desirous © 
-of procuring an abortion upon the ‘deceased 
‘his mother who comes of a’ respectable 
family would have | interviewed Sankti 
and his wife: and discussed the matter - 
with them. In my opinion; . the .direct 
„evidence in this case is such that it ‘is im- 
possible to reject it on the ground of its 
improbability. 0. 
Therefore; in my opinion, taking ` the” 
` evidence as a whole, there is material cori o- 
boration of. the statements of the acconi- 
plices and the guilt of the accused, Maden, 
is established beyond’ doubt. For the. 
same reeson the guilt of-Basudeo. is ial 
-lished: with equal certainty. ; 

One- other. matter remains “to be con- 
sidered and that- is the question of motive, 
.It is clear that Basudeo had no direct- 
‘motive in killing the deceased. He joired 
the conspiracy merely et the instigation of 

`. his. master. With regard to Madan it” has 
heen contended that he was fond of the. 
deceased who. was a vourg woman of 24: 


or 25 years of age; that he is a comparative-: 


ly wealthy. man, thet his.father had. done. 
creditable service under Government end 
was a Rai Sahib, and that a man of his 
position could have afforded to keep Ann~ 
chaya as his concubine. "It is impossible 
incvery.case to find the motive for the ‘crime, 


casis. 


1 but it “be s. n rarei that Madan may - 


have considered ` it more convenient to get 
-rid of Anuchaya as. she was likely to become 
troublesome end we can" only say that 
such 2,theorv is not inconsistent with the. 
eviderce which has Fein laid bifore us. 
There is also a stggestion that the attack 
and the killing took the form of a sacrifice. 
‘to the goddess Kali. There is no evidence 
to support this suggestion except.a.state- ` 
ment made by*Besvdvo, but the preserce 
cf the priest end piicetess of the. temple 
and the urcoubtced visit of- Medan to the 
temple immediately. eftér tte visit-for tke 
purpose of'invoking the essistarce of the 
goddess does suggest that there may have 
been a teligiovs clement in the crime. Tle 
prest and the priestcss had mo particular 
motive in joining the conspiracy ard this 
part of the case must, I fear, be left in ob- 
seutity. There is, -however, one feature, 
in the statement made by them which is 
as curious and unintelligible as it is ex- ` 
traordinaty. They state. that - before the 
attack the remaining metnbers of the party 
hung back while Madan and the deceased . 
went forward in the direction of some bush- 
es and Madan had sexualintercourse with 
the deceased. It is not a late invention. 
We find it in Sankti’s statement .on the 


‘rath’ of December before the Deputy Ma- 


gistrete ‘and since that date all ope gent : 
state ments, whether made ‘by Sarkri . 
Kheri or Basudéo, or Ganda make meen 
of this fact... What the relevancy of this 
act is to the crime I&munable to say, i 
Finally, there is one.ofher point which 
requies to be "noticed, namely, the.findirg 
of the’ purse containing -Rs. 7-2-6. The 
Sub- -Inspector did not record the fact that 
Sankri’s wife had stated on the 12th Decem- 
ber, that the money had been given to her 
by Madan. The evidence of. Jubraj and 
Sidheswar ‘Tripathy establishes that this. 
stetemént was in fact made. by Kheri and. 
Khkeri’s deposition in Court is.that this 
money represents the balance of the Rs. 8 
which were given to her as hush money. 
Madan has declined to ‘make any ‘statement 
as to this. A written statement -was filed 
on his behalf -which is quite valueless and 
ought not to have been received and in . 
which he gives no explanation of the 
various circumstances established against 


"him. Although it wes nof obligatory "p 


+ 


> 


i circumstances int 
' unrécessary that We. 5 


` the instigation to murder., 


4 Büggeste 


“object of that conspiracy 
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on him to make a statement, he ought, if 


innocent, to have béen in a position to ex- 


plaig these circumstances. TET 
"In these circumstances, the conviction 


Basudeo must be upheld. 
>As regards the quem of sentence, 
. where five persons join together in a con 
spiracy to on another the actual part taken 
by each:in the furtherance of the common 
is immaterial, 
: less, I think that there are 
et. his case which make it 
hould confirm tke 
. sentence of death passed upon Madan. 
Jtis difficult to say from whose brain came 
It may po 
he priest and the priestess who 
bou d ias teli evidence that it wes 
the. 9th day of the moon on which day 
.sacrifices are made to the _godcess Kali; 
or it.may be, though this is only conjec- 
“ture, that the mother of the accused, Madan, 
was responsible; or it may be that the ac- 


cused; Madan, himseif was responsible; but - 


“in view of this uncertainty I think that it 
would be more prudent to set aside the 
Sentence of death passed upon Madan and 
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` LOWER BURMA CHIEF COURT. 

CRIMINAL Revisron No. 366-B OF 1921. 

April 1o, 1922. 
‘Present — Mr. Justice Maung Kin. 
KALOO KHAN—JPZTITIONER 
. Versus 
M. A. RAHIM, SECRETARY, MYAUNGMYA 
; MUNICIPALCOU MITTEE 

_ —RESPONDENT. 

Burma Municipal Act (III of 1898), ss. 92 (4), 
180—Walls, whether building—Wals built without 
sanction— Committee, right of, to demolish, 

Walls built to enable the occupier of a house 
to use the enclosed area as part of his habitation 
are buildings within the meaning of the 
Burma Municipal Act, and the erection of such . 
walls without the sanction of a Committee, 
would justify the Committee in directing their de- 
molition. [p. 974. col, 1] | . 

Criminal revision against the conviction . 
under section 180, Municipal Act. AM 

Mr. S. S. Halker, for the Petitioner, 

Mr. Maung Gyee & Co., for the Respond- 

ent. 


JUDGMENT.—The Municipal Commit- 
tee of Myaungmya issued a notice in 
writing under section 92 (4), Burma Muni- 
cipal Act, calling upon the accused to dis- 
mantle an unauthorized brick walling 


substitute therefor the sentence of trans- 948 feet by 244 feet at the back 
portation for life. - of the house, being contrary to 
“Ik is accordingly ordered that the COD-: the plan approved by the Municipal 


viction of the appellant, Madan, be, and is 
hereby, confirmed. ‘The seziterce of death 
passed upon him is set aside ard in Lett 
thereof he is sentenced to transportation 
‘for ‘life. A ' 


- » The conviction and the sentence of trans- 


portation fcr life passed upon the appellant, 
Basudeo, ate confirmed and his appeal is 
dismissed. 

_ In conclusion, we have to express our 
appreciation of the fair and able manrcr 
in which this case has been argued before 


. us both by the learned Vakil for the ap- 


pellant and by the learned Counsel for the 
Crown and of the assistance they have 
rendered -to us in the of our 
difficult task. 
` Thornhill, J,—1 concur. 


M, D, J. &N, H, Appeal dismissed; 
Sentence varied. 


discharge 


. next adjoining house on the west. 


Committee. The accused duly received the 
notice but refused to obey it. The Muni- 
cipal Committee, therefore, cFarged him with 
having committed an offence under section 
180 of the Burma Municipal Act, and the 
Magistrate fined him Rs. I0. 

The defence was that the notice in, ques. 
tion wasillegal and ultra vires because the 
walling which the accused was called upon 
to dismantle is not a building .within 
the meaning of the Burma Municipal Act 
and the bye-laws thereunder. 

The walling consists of two walls one at 
right angles to the other and these were at 
the back of the house,the plan for which 
was approved. ‘Tbe house faces north, and of 
the two walls one is a continuation of the 


‘eastern wall of the house, and the other is 


at right angles to the southern end of it 
and to the eastern wall which belongs to the 
So that 
the two walls in question and the third 
wall just referred tb make a sort of backyard 


- to the house, Tbe western wall measured 


1 
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from inside is 9 feet 3 inches and goes up to 
the eaves of the kitchen which is part of the 
house. The height of the same measured 
from outside is ro feet 3 inches, the height 
of the eastern wall which is not one of the 
walls in question, and the southern wall 
measured from inside is 8 feet each and from 

`- outside 9 feet each. From the descrip- 
tion given in the additional evidence, it 
appears to me that the roof of the kitchen 
is not a continuation of the roof of the main 
house, and. the wall. between the eastern 
wallin question in this case which jutsout 
beyond that kitchen to the south and the 
main house is somewhat lower, because 
the measurements of that intervening wall 

, ate 8feet and gfeet frominside znd outside, 
respectively. The question then is- Do 
the two walls built as explained above 
constitute a building within the meaning 
of the Burma Municipal Act. . : 

There is no definition of the word “build- 
ing" either in the Act or the bye-laws there- 
under but I think the question must be de: 
cided with reference to the mischief aimed 
at by the Act. . : 

In Lavy v. London County Council 
(1) the question was whether a wall was a 
building, structure or erection within the 
meaning of section 75 of the Metropolis 
Management Act, 1862. It was held that it 
would depend upon the height of the wall 
and the purpose for which'it was built. ‘The 
house in question in that case had a fore- 
court, On the site nearest to the street 
the forecourt was bounded by a dwarf wall 
between 2 and-3 feet high with iron 
railings*on it, The owner of the house 
pulled it dowa and built on its site a wall 
11 feet high which was intended to be used 
as a screen on which to exhibit advertise- 
ments and also to serve as a boundary to 
the forecourt. The most important fact 
was that the new wall extended beyond 
the general line of building in the street 
and was erected without the consent of the 
London County Council. It was held that 
the dwarf wall is not a “building” within 
the meaning of the said sectionwf the said. 

` Act, but that the substituted wall was 
a ' building" within the section. - The 
object of the section is to prevent a structure 


(x) (1895) 2 Q B. 
R. 6345 73 In T. 106] 43 
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from being built beyond the general line 
of buildings without the consent of, the 
London County Council. Lindley, L. J., 


-said, “In one sense every wall, everything. 


erected, is a ‘building,’ structure ,or erec- 
tion: but that section must be. construed 
reasonably and with reference te the object ` 
for which it is passed. ‘That is apparent . 
from the case of Ellis v. Plumstead Board 
of Works (2)... swhete it was said, and.I 
bave no doubt correctly said, thatif a man 
merely puts up a fence to mark off his . 
boundary and preserve his rights as the 
owner, althoughin one sense it may be a build- 
ing, structure, or erection, it isnot neces«~ 
satily a building, structure, or erection which - 
falls within the mischief aimed at by the 
Act and avoided by secton 75. We must». 
look at this case, and not at the effect of.- 
other cases, In this case we must ask. 
curselves, as men of the world, whether such: 
a new wall as this is not a ‘building’, struc--- 
ture or erection, within the mischief of sec- 
tion 75.". The learned Judge then proveed- 
ed to say that it was merely an attempt to ^ 
throw dust in the eyes of the Court to say 
that the wall in, question was only a 
boundary wall. Lopes, ly. J., said, "When we 
have to determine that-question, it seems to 
me to be all important to bearia mind. what . . 
the object. of these provisions 1s. "The ob-: 
ject of these provisions is this-—to maintain 
in new streets a uniform line of frontage. 
It cannot I presume be said for one moment 
that any walls, whether high orlow,are nut 
‘buildings,’ structures or erections. They 
obviously ate such, . but there are walls 
and walls. There is a wall of a certain 
height —2 or 3 feet high—-which would not 
in any way, I take it, disturb the uniformity 
of astreet; then there are walls of a greater 
height-- x2 or 14 feet, or even more— which 
would absolutely destroy the uniformity of 
that frontage, and absolutely defeat the pur- 
poses of these provisions, The question . 
in every case is a question of fact,.... 


-whether the wall in question is such a wall 


as to be a building, structure or erection 
within the meaning of this Act— within the 
mischief of this Act.....Itis a question of 
degree, and I think that is. very well stated 
by Lord Coleridge in the case of Els v; 
Plumsicad Board of Works (2) where he says; 

(2) (1893) 68 L. T.291; 5 R. 337 141 W. R. 4964 
57 J. P. 359 re 
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' "Ithiuk, however; that the particular thing 
‘shown tous in the photógraphs and plans 
in this case is such an erection as the section 
‘applies to. In saying that, I am not pre- 
‘pated to go the length of saying that 
“every possible “building, “structure, or erec- 


tion’ which a man might put up forthe pur- - 


"pose merely of ascertaining and bounding 
his own property from the public toad would 
‘necessarily come within the section.” Rigby, 
'L. J.,.said, “Ordinary boundary walls may 
be outside section 75, and I think in practice 


‘they have been treated. as being so: itis. 


a question of degree in every case.” . 
|. From the observations of the- learned 
"judges above quoted ‘it will appear 
“that it will serve no ‘useful purpose 
in , referring to any dictionary at all. 
We must ascertain what is the mis- 
‘chief the Burma Municipal Act aiméd at 
removing whether the Act does avoid suck 
‘mischief, and then say whether the walls 
im question built in the way desciibed above, 
must be keld to be within the meaning of 
"building" under the Act. Ido not think that 
these walls cam be regarded merely as bound- 
ary walls. Ithink they are built so as to 
enable the occupier of the main house to 
"use the enclosed area as part of his habita- 
tion." As merely boundary walls, it is not 
necessary ‘to have walls of the height in 
question. The eastern wall in question is 
a continuation of the eastern wall of the 
main house, and the southern wall connects 
the southern end of the eastern wall of the 
adjoining property. lI think we must use 
our common sense, and I do notthink that, 
having regard to the provisionsof the Burma 
‘Municipal Act and the bye-laws thereunder 
in regard" to habitation, any man would say 
that these walls were niere fence or: boundary 
walis. If they were mere fences or bound- 
ary walls the accused could not be punished 
for having them erected, In; my opinion 
. the walls in question are “buildings "within 
the meaning of'the Burma Municipal Act 
and that.the Municipal Comüunttee were 
justified in directing the accused to dis- 
mantie them. ^ — ^^ c T 
The conviction of the accused by -the 
"Magistrate must.be upheld. ^^ -> -> 
O Wa 7 07 o Afpiltallon dismissed. 
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BOMBAY HIGH COURT. 
CRIMINAL, APPLICATION FOR REVISION 
No. 87 oF 1923. 

April 5, 1028. ` 
Present:-—Sit Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
JQITA BECHAR—APPLICANT. 
versus | - 
PARSHOTTAM SANKALCHAND— 
OPPOSITE PARTY. 
Criminal Procedure Code (Act V. of 1898), s. 
439— Acquitial — Revision. 
Per Macleod, C. J.--If the Local Government 
do not exercise their right of asking the High 
Court to admit an appeal from an order of acquit- 


tal passed by a Sessions Judge sitting with asses- - 


sors, it is difficult to imagine any circumstances 
which would justify the High Court in interfering 
with the order in revision at the instance ‘of the 
complainant. [p.975, col z.] 

Ahmedabad Municipality v. Maganial, 9 Bom. 
L. R. 156; 5 Cr I. J. 171; referred to. 

Per Crmmp, J.—After a regular trial in the 
Sessions Court, it would be only in the most ex- 
ceptional cases that the High Court would be justi- 
fied in interfering, under section 439 of the Crimi- 
nal Procedure Code, with an order of acquittal, 
when there isno appeal by the Local Government 
under section 417 of the Code, [p. 975, col. x.] 

Criminal application for revision against 
an order of acquittal passed by the Second 
Additional Sessions Judge, Ahmedabad, 
in Sessions Case No. 13 of 1923. 

Mr. A» G. Desat, for the Applicant, 


JUDGMENT. : | 
Macleod, C. J.—The four accused were 
charged before the Additional Sessions Judge 
of Ahmedabad, viz., the third with an offence 
under section 494, Indian Penal Code, and 
the other three accused with abetting that 
offence. The Sessions Judge agreeing with 
the assessors acquitted all the accused. 
"This is an application by the complain- 
ant to the High Court to interfere under 
its revisional powers, We have been re- 
ferred to a decision in Ahmedabad Muni- 
cipality v. Maganlal (1) in which Mr. Justice 
Batty said:— ' 
1 Although this Court does not ordinarily 
interfere: with orders of acquittal in revi- 
sion, yet it'eannot be expected that it would 


hesitate to do so, where the acquittal is 


based not upon an appreciation of doubt? 


, ful evidence, but upon a manifest error in 
. Jaw appearing on the face ‘of the judgment,’ 


-&) ` 9 Boin, In Rs 15615 Cz, E. J. 172. 
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The order of acquittal in that case was 
passed by a First Class Honorary Magis- 
trate, and it constitutes a material difference 
that the present case was tried by a Sessions 
Judge sitting with assessors. Speaking for 
myself, if in such a case Government do 
not exercise their right of asking us to ad- 
m t an appeal from the order of acquittal, 
I find it difficult to imagine any circum- 
stances which would justify this Court 
in interfering in revision at the instance 
of the complainant. 

Crump, J.—I agree. This is not a case 
in which we ought to interfere iu the exer-. 
cise of our powers in revision. It would, 
perbaps, in my opinion, be difficult to lay 
down any generalrule, butitis, Ithink, ct 
allevents, safe to say that after a regular 
trial in the Sessions Coutt, it would -be only 
inthe most exceptional cases that this 
Court would be justified in interfe ing 
under section 439 when there is no appelal 


by the Local Government under section 
417, Criminal Procedure Code. 
Z E. Application rejected. 


LOWER BURMA CHIEF COURT. 
CRIMINAL, REVISION PETITION No. 653 or 
1922. 

November 7, 1922. 

Present :—Mr, Justice Macgregor. 
PAN ZYAW--APPLICANT 
Versus 
EMPRROR-— RESPONDENT, 

! Criminal Procedure Code ( Act V of 1898), 5. 1318— 
Burma Habitual Offenders Restriction Act (II of 
X919), S. 7——Swrety-bond plus restriction order, 

legality of. 

A Magistrate has no jurisdiction to direct an 
accused person to furnish securities for good he- 
haviour’ under section 118 of the Criminal Pro- 
cedure Code and at the same time to pass an 
order under section 7 of the Burma Habitual 
Offenders Restriction Act, «restricting the moye- 
ment of the accused, 


“passed an 


CASES, 
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‘RADHEY 9, EMPEROR; - 
Reference niade under — section 438 


oi the Criminal Procedure Code by tfe 
Sessions Judge,. Bassein, in his Criminal 
Revision No. 325 of 1922 on 30th 
October 1922 

REFERENCE.—'The Sub- Divisional Ma- 
gistrate of Kyonpyaw has ordered the 


„accused, Mg. Pan Zyaw, to enter into a. 


bond with sureties for his good behavicur 
under section 118 of the Code of Criminal 
Procedure and has, at the samé time, 
order ` of restriction against 
the accused under section 7 of Burma - 
Habitual Offenders Restriction Act. "This 
double ‘orderis clearly illegal under pro- 
viso (a) of section 7 of the Habitual 
Offenders Restriction Act. The proceedings 
are, therefore, submitted to the Chief Court 
with a recommendation that the order 
of restriction be set aside. 
, ORDER —As the  learred  Segsicns 
Judge points out, the double order under 
section 116, Criminal Procedure Code, 
and section 7 of the Habitual O£enceis 
Restriction Act isillegal. See section 7 (a) 
of the latter Act. Section 3 'of the Act 
authorises joint proceedings in the enquiry 
but double order is forbidden. I, therefore, 
set aside the order of restriction passed 
under section 7 of the Act. The Sub- 
Divisional Magistrate is requested to cancel 
the order. and to inform those concerned, 
WG A. Order sei aside, 


ALLAHABAD HIGH COURT ~. 
CRIMINAL, REVISION PETIT on No; 85 
OF 1923. 

March 7, 1923. 

Present -—Mr. Justice Ryves. 
RADHEY AND OTHERS—-APPLICANTS 
VEYSUS 
EMPEROR— OPPOSITE PARTY, 

Penal Code (Act XLV of 1860), s. 99— Righi 

of private defence, extent of. 
When exercising the right of private defence, 
it is difficult to expect the person to weigh {with 
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. GURA V. DISTRICT JUDGE, AKYAB, 
golden scales" what maximum amount of force 
ig necessary to keep within that tight. 

Criminal revision from an order of the 
Additional Sessions Judge, Allahabad, 
dated the Irth of December 1922. 

Mr. L. M. Roy, for the Applicants. _ 

The eAssistant Government-Advocate, 
fot the Crown. 

JUDGMENT.—In this case five persons 
were convicted by the Trial Court under 
Section 323 of the Indian Penal Code and 
sentenced to pay fine. | 

They appealed. ‘The learned Sessions 

. Judge found categorically that these five 
persons had been attacked and that they 
had a right of. private de'ence of property 
and were perfectly entitled to take the cattle 
which were trespassing on and damaging 
their field to the pound, and that they were 
entitled, if resisted, to use sufficient force 
to preventthe rescue of the cattle. ‘The 
Appellate Court goes on to find that, 
inasmuch as ‘twelve injuries were 
inflicted tpon Bindra, I do not think 
that it would be right to hold that 
the accused kept within their right. 
The Appellate Court has not found which 
accused exceeded the right of private 
defence, but having regard to his finding 

' that“ Bindra was an obstinate fellow ” it 
probably required all the blows which he 
received and which cause only simple hurt 
to enable the accused to effect their purpose. 
At'any rate, when once the Court has found 
that a right of private defence exists it is 
very difficult to expect the accused to weigh 
“with golden scales’ what maximum 
amount of. force is necessary to keep 

ithin that right. » i 
A pese on hisown finding, the 
learned Judge should have allowed the 

1. + * * 

APT therefore, allow e aop icini 

viction and acqui e 
set aside the con uu sail be 


applicants. The fines, 


s I Application allowed. 
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LOWER BURMA CHIEF COURT. 
Civi, Revision No. 46 oF i912. 
July 13, 1922. 
Present:--Mr. Justice Maung Kin. 

GURA-—PETITIONER j 
VETSUS 
THE DISTRICT JUDGE, AKYAB— 
RESPONDENT, 


Criminal Procedure Code (Act V of 1898), s. 
476, proceeding under— Notice, whether necessary. 


Ina proceeding under section 476 of the Crimi- 
nal Procedure Code, itis not invariably necessary 
that the person to be proceeded against should 
receive notice to show cause against the pro- 
posed action against him. 

Mr: J. E. Lambert, for the Petitioner. 

ORDER.--The applicant's affidavit has 
been reported by the Township Judge to 
be false in certain particulars. 

It was filed in support of his appeal. 

I do not think that it was necessary to 
issue notice to the applicant to show cause 
against the proposed action against him. 
Such notice is not invariably necessary. 
It depends upon the circumstances of the 


-particular case whether it is necessary 


or not. Action was taken under section 
476 of the Code of Criminal Procedure, 
which does not provide for notice to the 
respondent of the intention of the Court 
to take action against him. The circum- 
stances of the*case do not seem to me to 
he such as require the issue of such a 
notice. 

If the Township Judge is believed, the 
epplicant's affidavit will be held to be 
false. . 

There seems to be no reasonfor inter, 
fering with the District Judge’s order. 

The application is dismissed. 


W.C A&N, BH. 
Application dismissed. 


Väl. 7s] 
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KANEEZ FATIMA BEGUM 7, RAM NANDAN DHAR BUBE, 


ALLAHABAD HIGH COURT. 

EXECUTION SECOND APPEAL No, 1105 OF 

1922. 
Febrnary 8, 1923. 
Preseni;L— Mx. Justice Ryves and Mr, 
. Justice Daniels. 
Musammat KANEEZ FATIMA BEGUM 
-~JUDGMENT-DEBTOR—APPELLANT 
Versus 
RAM NANDA DHAR DUBE AND oi HERS 
—-DECREE-HorpERS—RESPONDENTS. 

Muhammadan Law—Widow—Dower-delt— In- 
herited property—Creditor of husband, rights of 
—Suit by widow for dower-debi—Subsequent suit 
Ly creditor of husband—Widow, whether can 
clam remaining partion of dowsr——Civil Proces 
dure Code (Act V of 1908), O, II, v. 2. 

Under the Muhmmadan Law a dower-debt is 
not a secured debt but a simple debt ranking 
equally with other debts due from the estate of 
the husband. [p, 978, col, x.] i 

The widow's lien for dower, under the 
Muhammadan Law, is the right which she has, 
where she has taken peaceable possession of 
her husband's estate, to hold that estate as 
‘against the heirs of her husband until they 
satisfy her clain to dower. It has no appli- 
cation to the share which she holds in her 
own right as heir of her husband, still less can it 
give her a right to prevent another creditor against 
her husband's estate from recovering the amount 
which is due to him by proceeding against 
the share of the estate which the widow has 
inherited, (p. 978, col. x.] : 

A Muhammadan widow sued the other heirs 
of her husband to recover her dower-debt, 
but she deducted from her claim sum pro- 
portionate to the share which she had inherited 
from her husband as his heir. Subsequently, 
a creditor of the husband who had obtained a decree 
against his estate sought to sell in execution 
of the decree the share which the widow had 
inherited’ from her husband. The widow object- 
ed that she hada charge on that share to the 
extent *of the amount ot the dower which she 
had excluded from her claim against the other 
heirs in the previous suit: ` 

e Held, (x) that the dower-debt was not a secured 
debt and could not, therefore, operate as a charge; 
[p. 978, col. 1.) j 

(2) that the widow’s claim to the portion of the 
dower-debt which she did not include in her suit 
against the other heirs was barred by the provi- 
sion contained in O. II, x. 2 of the Civil 
Procedure Code, [p. 978, col, 1.] 


Inayat Alt v, Jattun Bibi, 32 Ind, Cas, 362 
180, C, 263: 2 0.1, J. 579, relied on, ` 


Execution Second Appeal trom a decree 
of the District Judge, Gorakhpur, dated 
the rth April 1922. 


Mr. Haribans Sahat, for the Appellant. — 
Mr, Sankar Saran, forthe Respondents, 
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t 


JUDGMENT.—This is an appeal in 
execution- proceedings. Tne respondent, 
Ram Nandan Dhar Dube, held a simple 
money-detree agaiust the assets of Mu- 
hammad Ghulam Muhi-ud-din Ashraf Baksh 
Khan who is said to have died in 1903. In 
execution of that decree a share of r-anna 
7-pies and a fraction in Mauzé Bhupgath, 
alleged to have been inherited by Musammat 
Kaneez Fatima Begum, the widow of the 
deceased, was attached and sold. Ma- 
sammat Kaneez Fatima had a claim for 
dower against the estate of the deceased. 
It is now common ground that the 
share which she inherited in this 
village from her husband was 7} pies 
only, and on her objection the sale has 
been set aside except as regards this 
71 pies as to which it has been maintained. 
The remainder of the share owxed by the de- 
ceased in this village passed to the other 
heirs of the deceased. Musammat Kaneez 
Fatima Begum instituted a suit to recover 
her dower-debt and, in execution of the 
decree which she obtained, the whole 
share of the deceased in the village 
except the share in her possession 
was brought to sale and- purchased by 
her in the year 1918. She took objection 
to the sale held under the  respondent's 
decree on the ground that she inherited 
only 7i-pies share in this village, and that 
out cf this share she had made a gift in the 
year 1908 of 2} pies to cne Musammat 
Amna Bai.' Her case was that only 5-pics 
share was liable to sale under the respond- 
ents’ decree and that even this share was 
subject to a charge of Rs. 27,000 in respect 
of the unpaid portion of her dower-debt. Ia 
a suil for dower which she filed she: had not 
claimed the entire doweisdebt but had de- 
ducted a sum proportionate to the share 
which she had inherited and it isin resgect 
of this sum that she uow claims a charge, 

The Coarts below have heid that only 
the 7j pies share which she inherited 
can be brought to sale but have 
disallowed her claim to a charge 
and to the deduction of 2$-pies share 
on account of the gift. Iu this appeal 
she again presses the two objectious which 
nave been rejected by the Courts below. As 
tegards the 2}-pies share which she gave 
‘awavit has been found that on the same day 
she 1X ci ved from tne donee a life-jnterest 


“in her hands. as heir equally 


~ 978 


in a muci: larger shore, viz.) a share of 
_9 pies; im this very village, therefore, the 
‘shar of 7$ pies whch. ‘she inherited had 


not really teen diminished -in ony way 


and the entire shate is liable to be sold. 
We can: find no ;valid answer to this 


Seasoning cand none has Been shown to us: 


The claisr told charge is aiso untenable. 
‘It 18 well established that; a. dower-debt is 
not .a- secured debt tut-a simple debt 
Tanking, equally with Sther debts due 


from: ‘the. estate. The: widow's lien 
for--dower is the tight which > she 
‘has, - where she has taken peaceable 


possession of-her husband's estate, to, hold 


that estate as against the heirs of her hus- 


band until they satisfy her claim to dower. 
It has.no application to the share which she 
holds i in her own right as heir of her hus- 
‘band, still less can it give her aright to. pre- 
vert "another creditoragaiust her husband" s 
estate from recovering the amount which is 
jue to him, -Itis argued in the alternative 
that even as a simple creditor she 18 
entitled to realise tke amount of dower 
still due to Xer from the portion of tke estate 
with-the 
respondent. . The plea was not teken in 
the grounds of appeal and it is untenable, 
In the first place, the dower fell due on her 
husband's death in 1903 and as a simple 
‘debt has long since been time-barred, In 
the second. place, as she elected to sue tor 
only a portion of the dower-debi, O. II, 
t, 2 of the Civil Proceduie Code would 
prevent her claiming any amount whict she 
had chosen to forego. A similar conteution 
was put forward in a case before the Judicial 
Conamissioner' of Oudh reported as 
Inayat Ali vw, Jatun Bibi (x) and was 
xejected. It is only as a secured creditor 
that she could claim to ‘treat the amount 
for which she did not sue ds being a charge 
on the share ut her hands by inheritance, 
and the authorities are clear, and indeed 
itis not disputed, that a widow i is not a 
secured creditor in respect of her claim for 


' dower, 


“The appeal; therefore, fails. As the amount 
in respect of which the sale has been upneld 
is not suficient to satisfy the respoadent’s 
claim, the learned District Judge has direct- 
ed that ike respondent shall be-at liberty to 


KO) 32 Ind, Cas, 3625 18 O, C, 2631 20.1). J. 579. 
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Tealise the remainder of his-decree from the 
objector’s share in other villages which he 
has already attached. "The appellant wish- 
es it made clear and we declare by our de- 
cree that the District Judge’s order will 
not prevent the appellant from putting 
forward any lexitimate objection she may 
have to the sale of the estate of those 
shares. Subject.to this, the appeal is 
dismissed wita costs including -fees on 
the higker scale. 


PDORGES 00 Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civi, Apprat, No: 211 OF 2921. 
. Februsiy 16, 1923. 

Present; —Sir. Norman Macleod, Kr., Chief 
Justice, end: Mr. Justice Crump: 
GOVIND CHINTAMAN BHAT— : 

PLAINTiFF—APPELLANT 
vefSus 
KACHUBHAI GULABCHAND— 
DEFENDANT— RESPONDENT. | 

Limitation Act (I X of 1908), Sch. I, Aris: 57, 
59, 60— Loan and deposit, distinction between — 
Burden of ‘proof. 

A plaintiff selying “upon Art. 60 of Schedule. C. 
to the Limitation Act must prove that something 
took place between the parties at the time the 
money passed which would constitute the handing 
over of the money “a deposit" and not “a loan.” 
That might arise from a direct agreement or might 
be implied fiom the circumstances in which the . 
money ecd to the hands of the borrower, [p. 
979, col, 2]  - 

Ordinarily, when one person hands over money 
to another on the understanding that it is nota 
gift, but has to ‘be repaid when de anded, 
that would be considered in law "a “loan”; 
and if^tHe lender seeks to prove that the 
money so handed over was a ‘‘deposit,” the onus 
would lie pon him to prove that there were addi- 
tional “ci cum tances which turned the “oan” i 
into a “deposit”. ` [p. “979, col. 2.] 

AMunche ji Bomanjt Panthahi v. Dorab 1 Jehangir 
Randiva, 19. B. 75:10 Ind. Dec. (N, 5) 520and- 
Subramanian ‘Chettiar’ v. Kadiresan Chettiar, 32 
Ind, Cas. 965; 39 M. 1081; 3 L. W. 168; 30 M, L. 
J: 245; 19 M. L. T. 129; '(1916) i M,W, N. 36, 
tefer ed tọ. 


First Appeal from tle geen: of- the 
First Class Subord nate Judge, Poona, 
in pat No, 665 of 1919. . > 


een 
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GOVIN > CHINTAMAN BHAT 7, KACHUBHAI GULABCHAND, 
-Messrs. H.C. Coyajee (with him Y. V. dian Limitation Act, and time ewan ton 


Bhandarkar); for the Appellant. i 

Mr. K. N. Koyajee, for Repondent No.. 
I. 

Mr. y. D. Limaye, “for Respondents Nos.- 
2and3. |. : 


Rs. 10,000 passcd from the 


tun against the plaintiff from November 7,. 
1919, when the demand was made. No oral. 


> evidence was adduced at the trial, nor has’ 


Chhaganlal-Vakhatchand to the firm of. 


Kachubhai-Gulabehand ; and in the accounts 
of Chhaganlal-Vakhatchand 


it.is shown. 


that Rs. 10,000 were credited to Kachubhai, . 
Interest at three per cent. was credited up- 
to the 3rd of-Aso Vad of the Samvat year: 


1957, and the total of principal and interest 


. was carried on into the account of the year- 


1958, and it would appear that the 
continued, interest at three per cent, 
being added. at the end of each year, 
till x908. Nothing further 
until in November 1918 in execution 
ofa decree against Nagindas, the only 


account. 


‘happened, 


son of the- original depositor Chhaganlal- 


Vakhatchand, ‘the debt due by the firm of 


Kachubhai-Gulabchand was put up for sale 


and brought by one Krishnaji Bhat for Rs. 
120. In October 7919, Krishnaji assigned 
his rightto the debt to one Narain Krishna 
for Rs. 1,000 and the present plaintiff bought 
it from 


gave notice to Kachubhai- "Gulabchand to 
pay the amount. Certain other defendants 
besides the shop of Kachubhai-Gulabchand 
were added on the ground that they were 
bhaubands of Kachubhai-Gulabchand. 
there doe$ notappear any reason why these 
defendants should have been added as par- 
ties. 


The first defendant alleged in his written . 


Statement that he had borrowed Rs. 10,000 
at three per cent. from the alleged deposit- 


or that it was not a deposit and that the. 


alleged claim was time-barred. He also 
alleged payment, 


‘Narain’ Krishna for Rs. r 400 on. 
November 4, 1919. On November 7, he: 


But. 


` relied upon by the appellant. 


it been suggested before us that there was- 
any evidence avaflable as to the circum-: 


. stances in which the money was fast hande d 


JUD&MENT.—On September 16, 1900, ; 
“firm. of. 


over to the first defendant's firm in 1900. . 
"There is, therefore, a good deal of difficulty . 
is ascertaining wh@ther the suit comes with- 
in Art: 60. It.isnot clear what the Legisla- 
ture meant by the word “deposited” in Art., 
60 but there must be some difference between. 
"money lent," and “money deposited," ' 
and one ean only assume that a plaintiff. 
relying upon Ait, 60 must prove that. 
something took place between the parties. 
at the time the money passed which would 
constitute the handing over of the money 

“a deposit", and not. “a loan". It has 
been suggested that the difference in ‘‘aloan’”’ 
and "a deposit” is, that the borrowef who’ 
takes money on deposit standsin a fiduciary 
relationship tothe lender. That mighteither ` 
arise from a direct agreement, or might be. 
implied from the circumstances in which the 
money came to the hands of the borrowet. . 
Ordinarily, when A hands over money to B , 
on the understanding that itis nof a gift, 
but hes to be repaid when demanded, that, 
would be considered in law “a loan" and. 
when the plaintiff seeks to prove that the | 
money so handed over was ‘‘a deposit", 
the onus would lie upon him to prove that . 
there were. additional circumstances which 
turned the “loan” into a “deposit”. 

The case of Muncherji Bomanji Panthaki ` 
v. Dorabji Jehangir Randiva (1) has been 
The learned | 
Chief Justice said (page 776) :— 

“This case raises the question as to the 
distinction between a loan and & go 


“which has frequently come before this Court, 


and which is generally difficult to decide. 


` Ordinarily, money paid into à banking account’. 


. is regarded as a loan. . 


The Trial Judge dismissed the plaintiff's - 
suit on the ground that the suit was fot’ 


money lent, therefore, time began. to run 
from the date of the loan. 

It has been urged before us in appeal that 
the su was one for money deposited on an 


- as belonging to her son. 


agreement that it should be payable on de- ` 


mand, ard, therefore, the suit came within’ 
Ait, 60 of the Second Schedule of thé In- : 


` 


. It is pretty clear that | 
the sum of Rs. 650, "which was the' foúrida- ` 
tion of the account between the defendant | 
and V rbaij, was really. paid to him by her. 
The child was only ` 
a year old, and itis difficult to believe that, 
the defendant did hot know that this money 
paid over to him in the child's name was the 


"(1) 19 B; 77541 10 Ind, Dec, (ks. $) 520. tot 


a b3 
. 
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-child’s property and paid over to him (the 
defeadant) as a. deposit, When a mother 
pays her son’s money into his grandfather’s 
firm, as was done in this case, the intention 
must be that it is to be kept as a deposit 
for her son and to be ultimttely given to him 
' when he demands it, unless indeed in the 
meantime it has already been applied in 


Some way or other for his use and profit."' 


“Mr. Justice Tyabji said?— 

- “There are several circumstances which 
show that the ... transaction was of a fiduci- 
ary character." : 

‘That case, however, must stand on its 
own facts and can be of little use in solving 
the problem whether any general principles 
can be laid down to enable tbe Courts to 
distinguish between “a loan’ and “a 
deposit." 

"In Subramanian Chettiar v. Kadiresan 
Chettiay (2) it was beld that money left 
in the hands of a trader who was nota bank- 
er would be a deposit in circumstances such 
as would make it money of a customer 
where the depositee is a banker. 

Butit seems tous that any reference now 
to the relationship between a banker and a 
' customer would be of little assistance in ane 
swering the question we have to decide. 
Previous to the amendment , of ; Art. 
60 by adding the words "including money 
of a customer in the hands of his banker 
so payable," it would have been considered 
that money paid in the ordinary course by 
a customer to his bank was not money de- 
posited, and it is only by virtue of that 
amendment that a customer’s money in the 
hands of a bankeris now treated asa deposit. 
Butthat amendment only defines a par- 
ticular instance as coming within the class 
of deposits, It cannot be suggested that 
there is anything incommon between a loan 


taken by a trader for the purposes of his” 


business, and money taken by the bank from 
its customers to be held either ondeposit ot 
on current account. If, whenever money 
is left in the hands of a ttader, who is not 
a banker, it is to be considered that there 
is a deposit of such money, then it is diffi- 
cult to see what d stinction there is between 
t'a loan" and “a deposit", 


(2) 32 Ind. Cas 965; 39 M, zo81; 3 Ig W. 168; 
30 M L.J. 245119 M, E, T 129; (1916) x. M, 
W N, 86. ; p ee | 
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lt seems to us, so far as this caseis con- 
cerned, that the plaintiff would have to show 
that whenthese Rs. 10,000 were paid to the 
first defendant's firm, some arrangement was 
made by which the first defendant's firm 
agreed to hold it as a deposit instead of as 
aloan. It will be seen that there is no dis- 
tinction in the Act between money lent and 
money deposited with regard to the agree- 
ment to repay. So that itis not the 
agreement that the money should be 
payable on demand that distinguishes 
a deposit from a loan. ‘There must 
be something further proved and it 
is not possible to define exactly what 
that something further must be. It 
has sometimes been suggested that facts 
must be proved which create a sort of fidu- 
ciary relationship between the lender and 
the borrower, but we are not prepared to 
say that is always necessary. However, 
in this case we cannot see that the plaintiff 
has proved anything to distinguish the debt 
which was incurred by the first. defendant's 
firm in 1900 as a debt for money deposited 
and notíor money lent. Asthe onus clearly 
lay upon him to satisfy the Court that 
there was that distinction, and he did not 
discharge it, then he is bound to fail, as 
the suit then comes within Art, 59 or 
57, and is clearly barred. The ^ appeal, 
therefore, must ke dismissed. 

In the Trial Court the first defendant had 
been ordered to pay plaintiff’s costs, although 
the suit was dismissed. ‘The first defendant 
has appealed against that order (E. A. No. 
218 of 192r). The learned Judge „seems to 
have been impressed by the fact that, although 
the first defendant had notice under the 
Civil Procedure Code when the claim 
was attached and sold by the Court, he did 
not appear and plead time-bar and 'satis-: 
faction, and did not reply to the plaintiff's 
notice. We do not know that the first 
defendant was under any obligation to ap- 
pear when he had received notice that the 
claim had been attached. He was entitled to 
stand upon his rights and wait until he was 
sued to plead that the suit brought against 
him was time-baired. But certainly he 
should have replied to the notice and it 
is also against him that he pleaded payment. 
That would be a ground for depriving bim 
of his costs, even although he succeeded 
in getting the plaintiff's suit dismissed. 
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But that is.no ground for mak ng hihi pay 


the costs of the unsuccessful plaintiff, gH 
the orders will be that Frst Appeal No 
211 of 1921 is dism ssed with costs. Two 
sets of costs. ; and First Appeal No. 218 of 
r9g2r is allowed with costs in favour of 
defendant No. I. 


ZK. | Appeal älsthissed: 


ALLAHABAD BIGH COURT. 
SECOND CIVI, APPEAL No. 1502 OF 1921. 
March 9, 1923. 

Present: —Mr. Tustice Lindsay. 
DHAR AMAN---DEFENDANT-—APPELLANT 
versus 

SUKHI AND OTIIRES—PILAINTIFFS—RE- 
j SPONDENTS. 
Agra Tenancy Act (II of 1901), ss. 25, 29— 
Occupancy tenant—Sub-lease unregistered , for 


more than one year, validity of Rent, whether can 


he recovered. 

All agreements which are contrary to the law 
are void and unenfotceable and no party to such 
agreements can obtain any relief from the Courts 
in respect of any portion of the agreements. 

An-occupancy tenant cannot fecover rent from 
a sub-lessee holding under a sub-lease made in 
contravention of the terms of section 25 of the 
Agra Tenancy Act. 

Section 29 of the Agra Tenancy Act does not 
say that where there has been a sub-letting in 
contraventian of the terms of the Act, the sub- 
leasé is valid and enforceabie. All it says is that 
when there has been such a sub-letting and where 
the interest of the tenant becomes extinguished 
before the period of the sub-lease has expired, the 
landlord has a tight or option to treat the sub- 
lessee as his principal tenant, and may enforce 
against him any of the covenants which he entered 
into with.the tenant at the time the sub-lease 
was made. . 


Second appeal against the decree of the : 


First Additional District Judge, Aligath, 
dated the 25th of August r921. | 
- Mr. Panna Lal, for the Appellant, ^ - 
` Mr. B. K. Mukerji, for the Respondents. 
JUDGMENT.—In my opinion the judg- 
ment of the lower Appellate -Court in this 
, case is wrong and.must be set aside. 
The suit was brought by the plaintifis 


io tecover Tent fot the years 1375 .and 1320 
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from.the defendant on the ground that he 


had been cultivating 10 bighas § biswas land 
during that period at an annual rent of 
Rs, 88. i 

The plaintiffs are admittedly occupancy 
tenants and the -claim was, therefore, 
brougat against the defendant in his 
apacity as a sub-tenant. 

The Assistant Collector dismissed the 
claim on the ground that no sub-letting had 
been proved.- 

The learned District Judge has found that, 
as a matter of fact, the defendant cultivated 
these lands during both the years in suit. 
and that the rent had not been paid either 
wholly orin part. 

So far as this part of the case is concern- 
ed, these fiindings.are findings of fact and 
cannot be disputed. - ` 

A point of law, however, was raised before 
the learned District Judge to the effect 
that, inasmuch as the defendant had been 
shown to occupy tlie land for two successive 
years the sub-letting by tne plaintifis wasin 
Violation of the law as laid down in section 
25 of the Agra Tenancy Act. It was plead- 
ed, therefore, that inasmuch as the sub- 
lease was void under the terms of that sec- 
tion the plaintiffs could not get any relief 
from the Courts. The learned Judge, how- 
ever, repelled this argument referring tu the 
provisions of section 29 which, according to 
his interpretation, indicated that although 
a sub-lease might be at variance with tke 
law as laid down, in section 25, it was 
nevertheless enforceable. 

I do not think the learned Judge has read 
section 29 of the Act correctly. That sec- 
tion does not say that where there has 
been a sub-letting in contravention of the 
terms of the Act, the sub-lease is valid and 
enforceable, All it says is that when there 
has been such a sub-letting and where the 
interest of the tenant becomes extinguished 
before the period of the stib-lease has expired 
thelandlord hasa right or option to treat 
the sub-lessee as his principal tenant and 
may enforce against him any of the coven- 
‘ants which lie entered into with the ten- 
ant at the time the sub-lease was made. 

The law in my opinion is perfectly’ clear. 
All agreements which are contrary to tae law 
are Void and unenforceable and no party. 
to such an agreement cau obtain any re- | 
lier from the SMS. At follows, theretore 


we. 

> - VISWANATHA ASART 9.- SAMI ASARI. 
that here we. have a case of a sub-lease niade 
in-cóntravention if‘the teris of the Act 
inasmuch as there was no registered instru- 
ment, and, that being‘ $0, the plaintiffs are 
not entitled to recover. The fact that the 
Jándlotd*has "mot.chosen to enforce his op- 
tion to eject the plaintiffs for having. made 
a sub-lease in contravention of the terms 
‘of the Act cannot; as between‘the parties to 
the sub-lease itself; make that valid which 

is otherwise void under thelaw. ` e 

“It has been argued before me that in any 
case: the ‘defendant: ought. to be made 
liable for. the first year, 4.¢., '1325 
Fasli, on the ground that a. stib-lease 
for one year does not require registra 
tio. I am not disposed to accede 
to this argument. ` It is found clearly that 
the arrangement of the sub-tenancy was an 
‘arrangement made in defiance ofthe terms 
‘of section 25.and I do not think the plaintiffs 
can fall back upon the- plea that although 
tlie agreement for a sub-lease isin its entirety 
void nevertheless some portion ^ of it is 
good so as to entitle the- plaintifis - to clair 


one year’s rent: The proper view is that ` 


the wh olè coutrect is void and the plaintiffs 

' cannot recover. The result is that I allow 
this appeal, set aside the decree of the Court 
below and restore the decree cf the Court 
of -first instance, ‘The appellant is entitled 
to his costs both here aud in the Court be- 
low , and in this Court costs will include 
fees on the higher scale, 


B Appeal allowed. 


MADRAS HIGH COURT. 
Es REVISION PErr10on No. 73: 
Sy oop TOZI, oT : 
*' * +: February 23, 1923: . ` a 
* Presni. —Mr. -Justice Odgers. ` i 
VISWAN ATHA ASARI—PEtir ONER—" 
Uvco PLAINTIFF 





i WETSUS 

SAMI ASARI alias MACHASAYA ASANI 
--DEFENDANT—RESPONDENT. . 

vini Procedure Code (Aci V. a 1998), O. x y r 
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s. 2, -3—Dismissal of sult in presence of plaintiff's s 
Pleader—Order, nature | of ~Remedy— Appeal— 
Rediston, 

Where on the ‘day of dis ring. of a suit the 
plaintiff is represented by a Pleader who asks for 
an adjournment which is refused, the Court 
cannot dismiss the suit for default under 
O. XVII, r.2, of the Civil Procedure .Code but 
must proceed to dispose of it on the merits- under 
1.3 of that Order. 

' Obiter:—The remedy of the aetli party in 
such a case is by way of appeal against the decree 
and not by way of. revision against an order 
refusing restoration of the snit. 

Patinhare Taskatt Rama Mannadi v. Velur 
Krishnan Menon, 26 M. 267, Vaiguntcihantmal 
v. Valliammal Ammal, 41 Ind. Cas. 719} 4x M. 
256 ; 6 L, W. 337; (1917) M. W. N. 743, followed, 


Petition, -under section 25 of Act IX of 
1887, praying the High Court to-revise. the 
order of the Court of the Sub-Judge, 
Chinslepet, in-M. P. No. 5. of. 1gar in S. Cc, 
S. No. 543 of 1920. <. 

, Messrs. S. Rangaswamy Atyengar and 

S. Subhan Mania Atyar, for the Petitioner. 

"Mr. D. W. Selamat Chania for the 
Respondent. . 


JUDGMENT _—In this case dé is con- ' 
tended that the order of ‘the Sub- 
Judge is wrong. in that ıt` disposed 
of the suit on the merits whereas, 
as thé plaintiff was absent, he ought to 
have proceeded under O. XVII, r.:2, 
ofthe Civil Procedure Code, in disinissine 
the “case default instead of "under 
O. XVII, 37 As against- this, it 
appeats that ‘the plaintiff was riot absent 
but was represented by the Pléader who 
asked. for an - adjournment - which was 
refused. Pattnhare Tarkatt Rama Man- 
nadl v. Vellur Krishnan Menon (1) is autho- 
tity for the proposition that iu such a case 
the süit. cannot be dismissed for default 
but a judgment must be written and the 
case disposed of. No authority is cited to 
the contrary. It is further contended that 
no reVision lies, as this is -not an ex ‘parte 
decree;-but the remedy of the petitioner is 
to proceed by way of appeal from the decree 
against.bim. ‘The petition cannot, therefore, 
be. brought against the order refusing Tes- 
toration of tne suit on the ground that the 
suit -was dismissed for want of evidence 
and was not dismissed -ex parte. - 


"(t 26 M.2675. ° 


- ra 
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As. 1 must hold that the plaintiff was 
Present by his Pléader in this case, Vaigun- 
tathammal v.^ Valliammal Ammal (2) ‘is 
the authority for holdiug “that O. XVII, 
1.3, is applicable and” thé learned Subordi- 
nate Judge was right in the order he made. 
J am inclined to think that the other, point 
taken for the respondent ón the authority. 
of Gundan v. “Rama Chetii (3) is also 
Sound butin view of my finding on the other 
point, it is not necessary to say anything 
more with regard to that. 

. Assuming a revision petition will lie, 
I hold the order of the Subordinate Judge 
-was correct and there is no ground to in-- 
terfere with it. a ne | 

This civil revision petition is dismissed 
with costs. ` : ` : 

VN. V; 

N. H. ; 

2) 4x Ind. Cas. 71 IM, 256; JW. 
uo B Del 4 256 1 6 In W. 3371 

(3) 33 Ind. Cas. 660; 3 L. W. 524. 


Petition dismissed," 


. ALLAHABAD HIGH COURT 
SECOND CIVIL, APPEAL, NO, 41807 oF ig2r. 
cam -April 26, 1923. ` PS 
Present :—Mr. Justice Daniels. 
Musammat HAJIRA KHATUN—DEFEND- 
51700. ANT-—ÀPPELLANT ` pr 


Se Versus ` . RG 
Musammat AMINA KHATUN—PLAINTIFF 
. . - —RESPONDENT. . EEG x 
Evidence Act (1 of 1872), s. 112-—Legitimacy, . 
rule of— Rule, applicabtlity.of, to. Muhammadans, - 
The tule as to legitimacy contained in section 
112 of the Evidence Act is-a rule of procedure 
and not of substantive law, and - as such “is 
applicable to Mühamxiadans. [p.984,colr] - 
- Muhammad .-Allahdad . Khan v. Muhammad 
Ismail Khan, xo A. 289; 6 Ind, Dec, (N. S.) 193, 
referred’ to, ^. — : 
^ “Mazhar Al v. Budh Singh, 7 A. 297; A, W. N.^ 
(1884) 333; 4 Ind. Dec. (N. 8.) 422-(P. B.) -and - 
Maivaj Fatima v; Abdul Waheed, 63 «Ind, Cas. 
286; 43 A. 673; 19 A. L. J. 713, relied on, `- - - 
Second appeal against the decree of:the 
District Judge, Budaun, -dated the 29th- 
July i921. = iE ge nC 
Mr. Harnandan Prasad, for the Appel- 


lant. F wad mes . 
Mr. Igba} Ahmad, for the Respondent, | 
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JUDGMENT.—The question inthis appeal 
is, whether the defendant Musammat 
Hajiran.Khatun is the legitimate daugh- 
ter of. Iftikhar-ud-D n. Iftikhar-ud-Din 
had two.wives, Musammat Rukaiyut-un- 
nissa and Musdmmat Hasan Jan alias 
‘Bivi Jan. The plaintiff is the daughter 
of the former, the defendant of the latter. 
Iftikhar-ud-D n has at different times 
quarrelled with :and, divorced both his 
wives, At one time, he den ed the paternity 
of the defendant, at another time he ac- 
Knowledged her. ` UV 

It is adm tted by both parties that the 
defendant was born on roth September 
I9I2. It was thé case of the plaintiff 
that Bibi Jan was divorced in the year 
1911 before the defendant was born or even 
conceived. "The learned District Judge has 
rejected this casc and has found as a fact 
that Musammat Bibi Jan was not d'vorced 
until after the birth of the defendant; 
apparently in December 1912. His finding, 
therefore, is, that the defendant was born 
during the continuance of a valid marriage 
between her mother and Iftikhar-ud-Din. 
He has also found that Iftikhar-ud-Din 
visited the defendant’s mother at a time 
when conception could have taken place; 
It, therefore, follows that if the case is 
governed by section 112 of the Evidence 
Act there was a conclusive presumption 
in favour of the d fendent's legitimacy 
and the suit should have been dismissed. 
The learred D strict Judge has ignored the 
provisions -of this section and has gore 
on to discuss the case on the letters end 
declarations of Iftikhar-ud-Din about this 
time. He notices various letters and post- 
cards of Iftikhar-ud-Din returned during” 
the months preceding the defendant’s birth 
and he notes that though Iftikhar-ud-D n 
Was on bad terms with his wife and was 
complaining of her temper, ec., in none 
cf them did he disclaim the paternity 
of the child who was about to be born. 
He holds, however, that Iftikhar-ud-Din's 


conduct in divorcing his wife so soon after 


. the birth of the defendant was an indica- 


tion that he believed himself not to be 
the fathe? and on this ground he has de cieed 
the suit. The- reasoning of the District 
Judge is difficult to understand, and in 
s entirely ignored the con- ; 
clusive presuinption-which he was bound 
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under section 112 of the Evidence Act 


‘to draw from the facts which he had found. ` 


It has been argued, however, on behalf 
.' of the respondent that section x12 of the 
‘Evidence Act does net govern the case 
and refegence has been made to a doubt 
expressed in Sir Roland Wilson's Anglo- 
Muhammadan Law, sth Edition, paragraph 
83, page 161, as to whether section 112 is 


* * Bot really a rule of substantive law rather 


than a rule of evidence and, therefore, 
inapplicable to Muhammdans so far 
it conflicts with the presumption of Mu- 
hammadan Law. The presumption raised 
. by Muhammadan Law is that a child 
born within two years of the termination 
of a lawful marriage is legitimate, but 
the point relied on by the respondent is 
that this is & rebuttable presumption 
and that the District Judge must be taken 
to have found as a fact that the presump- 
tion has been rebutted. The remarks of 
Sir Roland Wilson on the subject are based 
originally on certain observations of Mr. 
Justice Mahmood in Muhammad Allahdad 
Khan v. Muhammad Ismail Khan (1). 
Mahmood, J., did notexpress any definite: 
opinion on the subject but he observed 
that it may some day be a question of great 
difficulty to determine how far the pro- 
visions of the section are to be taken ês 
trenching upon Muhammadan Law. Theie 
is no direct authority on the point, but a 
similar contr oversy has been raised as to 
the presumption contained in section 108 
of the Evidence Act and it was held by a 
Full Bench of the High Court in Mazhar 
Ali v. Budh Singh (2), that this was a pio- 
' vision of the Law of. Evidence and was 
applicable to Muhammadans. The same 
view has been taken in Maivaj Fatima 
v. Abdul Waheed (3). 

On the face of it, there appears no justi- 
fication for the doubt suggested in Sir 
Roland Wilson's Commentary. The Evi- 
dence Act applies to all classes and to all 
judicial proceedings before any Court. Tre 
rule contained in section 112 is in fact a 
rule of exclusion of evidence. Its position 


es 


(1) xo 4. 289; 6 Ind. Dec. (N, 8.) 193. 

(2) 7 A. 297; A. W. N. (1884) 333; 4 Ind. Dec. 
(ki. 8.) 422 (F. B.). 

(3) 63 Ind. Cas, 286; 43 A. 673 
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in Part III of the Fvidetice Act, which 
deals with the production and effect of 
evidence, shows that it was intended to be 
so regarded, Itisarule that on certain 
facts being established no evidence to 
contradict the conclusion of legitimate des- 
cent shall be admitted eXcept evidence 
of non-access. On the necesSary facts being 
proved in a judicial proceeding such as 
the present suit the Court was bound to 
apply section 112 of the Evidence Act 
and to draw a conclusion in favour of the 
defendant's legitimacy. Sir Roland Wil- 
Son would apparently treat it as a provision 
containing an artificial definition of legiti- 
mate descent as including all, persons 
born during the continuance of lawful 
wedlock or within a certain time after 
ifs termination. Even from this. point of 
V'ewthe difficulty a ises thatthe supposed 
rule is not absolute. Evidence, though 
evidence of one particular kind only, is 
admiss ble to disprove paternity. As to 
Sir Roland Wilson's concluding remak 
that the enactments which provide that in 
matters of status Muhammadans shall te 
governed by Muhammadan Law ae later 
in date than the Evidence Act, it is suff- 
cient to say that if it had been intended 
in thege enactments to repeala p ovision 
of the Evidence Act as applicable to Mu- 
hammadans this would have been dore 
directly and not left to be inferred by a 
remote and precarious inference. I may 
note further that two learned Muhammadan 
Commentators, Mr. Mullaand Mr. Justice 
Tyabji, have differed from the view suggest- 
ed by Sir Roland Wilson. The latter, 
in the second Edition of his Principles of 
Muhammadan Law, page 267,expresses 
the opinion that the s ction was probably 
drafted without giving a thought to the 
context in which it should have been set 
if it is to displace the Muhammadan Law 
on the point but goes on to say, that the’ 
oversight can hardly be a ground for dis- . 
regarding its provisions. I agree with the 
view talen by these writers that section 
112 of the Evidence Act applies. The re- 
sult is that the appeal must succeed and 
I accordingly allow it with costs ‘in all 
Courts including in this Court fees on the 
higher scale. . 
M, ALA; 


* Appeal allowed. > 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 636 oF 1921. 
May 28, 1923. 

Present :—Mr. Justice ‘Ryves and 
Mr. Justice Daniels. . 
CHHAMMU LAL AND“ OTHERS—- 
DEFENDANTS—APPELLANTS 
i versus 
BHAJAN LAL AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 72-— 
Repairs by — morigagee— Improvements to suit 
particular tenant, . 

Putting iron bars into a window of a house 
usufructuarily mortgaged, in order to suit a parti- 
cular tenant, for doing which tbe mortgacee hos 
received increased rent, is not repairs within the 
meaning of secticn 72 of the Transfer of Property 
Act: and no compensation can be claimed for tlie 
same at the time of redemption. 

Rupan Singh v. Champa Lal, 26 Ind. Css. 
521; 37 A. 81 at p. 86; 13 A. T. J. 14, followed. 

Second appeal against a decree of the 
District Judge, Farrukhabad, dated the 
gand January r92ar. 


Mr. Durga Prasad, for the Appellants. 
Dr. K. N. Katju, Messrs. G. Agarwala 
and Vishnu Nath , for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for redemption of a usufructuary 
mortgage of some shops executed in 1843 
by the predecessors-in Lttle of tht plain- 
tiffs. ‘The plaintiffs clai that the prin- 
cipal and interest had been more than paid 
up by the usufruct. Various defences were 
raised in the suit, but it is now only ne- 
cessary to consider two points. The Trial 
Court held that the plaintiffs must pay 
Rs. 1,099-0-9 plus interest at 9 per cent. per 
annum to the defendants for necessary 
repairs made by them in the premises they 
held under the terms of the mortgage» 
deed. It further held that Chhammu Lal 
and Ram Narain who had obtained 
possession of two of the shops had 
made certain improvements in their 
shops which had cost them about Rs. 109 
each, and ditected the plaintiffs to pay 
this amount to Chhammu Lal, and Ram 
Narain with interest at g per cent. per 
aunum. On appeal the lower Appellate Court 
held, that the defendants were not entitled 
to interest on the sum of Bs. r,099 spent 
by them in repairs, on the ground that they 
hed already? received’ increased! rent in 


consequence of these repairs which was, 
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equivalent to interest. It seems' to ‘us 
that this really is a finding of fact. ° 
On the second point it held that there 
was no eVidence to show that Ram Narain 
had made any improvements at oll, and, 
therefore, nothing was due to him; and 
as regards Chhammu alit fóund, that 
what he had done was to put iu some iron 
bars into a window in order to suit a par- 
ticular tenant, and that he had received 
increased rent accordingly. In any case, 
it seems to us thit improvements of this 
kind do not fall within section 72 of the 
Transfer of Property Act; and in this res- 
pect we agree with the concluding remarks 
in the case reported in Rupan Singh. v. 
Champa Lal (x). The result is thet the 
appeal fails and is dismissed with costs 
including fees in this Court on the higher 
scale. : 
M.A. A. Appeal dismissed, 
(x) 26 Ind, Cas. 521; 37 A. 81 at p. 86; 13 
Av. J. X4. ] 


MADRAS HIGH COURT. 
Crvi,, REVISION PETITION No, 158 or 
1923. 
March 1, 1923. 
Present — Mr. Justice Krishnan. 
Daroga MUHAMMAD GHOUSE SAHIB 


—~ PETITIONER : 
pe VEYSUS 
Shaik MOHIDEEN SAHIB— 
RESPONDENT. 


Presidency Small Cause Couris Act (XV of 
1882), s. 48— Civil Procedura Code (Act V of 1908), 
O. XXI, r. 98—Executton of ejectment decrec— 
Removal of obstruction-—Small Cause Court, pouer 


‘ ‘Under section 48 of the Presidency Smaii Cause 
Courts Act, a Small Cause Court has jurisdiction 
in execution of a decree in ejectment, to. act un- 
der O. XXI, r. 98 of the Civil Procedure Code and 
remove any improper obstruction to the carry- 
iug out of its own order. 

Baggiammal v. Appadurai Gramany, 6 Ind. Cas, 
722 ; 7 M. L. T. 385, followed. 

Petition, under section 115 of Act V of 
1608 and section 107 of the Government of 
India Act, praying the High Couxt to revise 
an order of the Court of Small Causes, 
Madras, dated the 11th January 1923, in 


986. | 
E. I. RAILWAY COMPANY V. KISHIN LAL, 


£Miscellaueous Petition No. 21r of 1922 in 
` Ejectment Suit No. 210 of 1922. 
& M.ssrs. Muhammad Ibrahim Sahib and 
:G.-Ramakrishna Iyer, for the Petitioner. 
o> Messrs. K. Narasimha, lyer, A. Raghunatha 
"Rao: and, P. V. Subramanyam, for the 
"Respondent. ; f 
."JUDGMENT.—It is argued that the 
:Presidency --Small Cguse . Court had 
.no jurisdiction to remove the obstruc- 
tion -by the. petitioner. I am unable 
to accept this argument. It is clear 
:section 48 of the Small Cause Courts Act 
-applies the provisions. of the Code of Civil 
. "Procedure to. proceedings under Chapter 
“VII and the language of it is wide enough 
to include a power to act. under O. XXI, 
1T. 98, Civil Procedure Code. A similar 
“view was taken in'the case reported as 
Baggiammal v. Appadurai Gramany (1). 
Td hold. otherwise 
‘extraordinary result that, though the Small 
Cause Court can pass an order in ejectment 
against a tenant, its order could be defeated 
"by the tenant giving over possession to a 
third party a day previous tothe datefixed 
for ejectment. The Small Cause Court has 
power to remove any improper obstruction 
to the carrying out of its own order. 
It was. next contended th.t this was not 
a p oper case to direct removal of obstruc- 
tion. as’ petitioner claims a title to the 
‘property. He has, according to his own 
case, no title at present but only a right to 
enforce specific performance of. acontract 
which, it may be mentioned, the respond- 
ent denies, and he' has taken possession 
from Karim,.the respondent'stenant,agairst 
whom the order in ejectment was: made. 
- The order of the lower Court removing 
obstruction was clearly right. in the 
-circumstances. : : "I 
i "The civil revision petition is dismissed 
with costs.... 2m 
NANG Ve. Petition dismissed. 
- (r).&.Iud. Cas. 722 ; 7 M. L. T. 385. Í 
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ALLAHABAD HIGH COURT. 

» Crvr, REVISIÓN No. 23 oF 1923. 

. April 13, 1923. 

~ Present -—Mr. Justice Daniels. 
EAST INDIAN RAILWAY . COMPANY 

7 —DEFENDANT— APPLICANT 

: versus : 

Fixm KISHIN LAL-TIRKHAMAL—. 

| PLAINTIFF— OPPOSITE PARTY. 

Railway Company—Risk Note Form B—Suit 
for damages for short delivery — ' Loss,’ meaning 
of — Burden of proving loss—**Robbery’’ and “theft,” 
meaning of. 

In a suit for damages for non-delivery of 
“goods against a Railway Company where the 
plaintiff has not alleged loss of the consignment, 
it is for the Railway Company to prove the loss 
before seeking protection under the Risk Note, 
Form B; and it is only after it has proved this 
that the plaintiffcan be required to prove that the 
*OSS was due to a cause for which the Railway 
Company was liable: [p. 987, col.r.]., 
Ghelabhai Punsi v. East Indian Railway 
Company, 63 Ind. Cas. 241; 45 B. 1201; 23 Bom. 
L. R. 525 and Secretary. of State for India 
in Council v. Firm -Jiwan and Abdullah, 71 Ind. 
Cas. 609; 21 A. L. f. 220, relied on. ` . 

- East Indian Railway Co.v. Nathmall, 39 Ind. 
Cas, 130; 39 A. 418; 15 A. L. J. 321 and Smith, 
Limited v. Great Western Railway. Co., (1922) 1 
A. C. 178; or I. J. K. B. 423; 27 Com. Cas. 247: 
38 T. L.-R. 359, distinguished. , 

. The word “Joss” in Risk Note, Form B, means 
loss to the Railway Company and not lcss to the 
plaintiff. [p. 987, col. 2.] > 

Secretdyy of State for India in Council v. 
Firm -Jiwan and "Abdullah, 71 Ind. Cas. 609; 
21 A. L. J. 220, followed. 

Hill, Sauyres & Co. v. Secretary of State, 
61 Ind. Cas. 926; 2 L. 133; 3 L. L. J. 297, dissented 
from. ! 

The terms. "robbery" ard ''theft" in Risk 
Note, Form B, have the same meaning in the 
case oi theft from a running train. [p. 987, 
col. 1. 
~ Great Indian Peninsulay Railway Co. v. Bhola 
Nath-Deb Das, 70 Ind. Cas. 854; 45 A. 56; (1923) 
A. T. R. (A) 79, relied on. 

Civil revision from an order of the 
Judge of the Court of Small Causes, 
Ghaziabad, dated the gth December 1922, 
' Mr. L. P. Zuisht, for the Applicant. 

Mr. N. C. Vaish, for the Opposite Party, 

JUDGMENT.—This revision raises a ques- 
tion of the liability of a Railway Company 
in respect “of goods consigned under Risk 
Note B. In this Form of Risk Note the 
consignor, in View of reduced rate of 
freight, agrees to hold the Raifway 
“ harmless and free from all responsibility 
for any loss, destruction or deteriora- 
tion or ‘damage tothe said consignment 
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‘from any cause whatever except. för- the. 
loss: of a complete consignment or of one: 
or more complete packages .. 

due. either to tke wilful héglect of the Balle 


way Administration -or to theft. by, or to 


the wilful neglect of its *sef Vants.2/:i. 
(with a further proviso) that wilful nc “plect 
shall not be held to include fire, robbery 
‘from ‘a running train or any: “other tinforé- 
‘seen event ot ‘accident.’ 

Oae hundred “and. twoülycsix bags. "at 
‘sugar -were consigned. to the : plaintiff 
under’ a Risk Note: in this- “form. - On 
taking delivery thé "number was - found 
to be short by. three bags. The "plaint 
alleges that, in ‘consequence -of- this “short 
‘delivery, the | ‘plaintifis have suffered’ loss 
to the amount claimed. In defence, the 
Railway Company set up the Risk Note aud 
they further alleged that in this case tlie 
loss of the bags was due to theft froi a 
running- train. -It has been- held: that, 
in this connection, the terms “robbery” Pl 
“theft” are’ éq trivalent [Graat-Indias Penin- 
pec Railway Co. v. Bhola Nath-Debi Das 

(1)]." The case wes tried in the Small Cáuse 
Court. The view by. the-Jearned Judge of the 
Court below was that as the: plaintiff did 
not allege in his plaint that the goods were ` 
lost but merely that he had not received 
them, it lay on the defendants to prove 
loss of the goods, and i$ was only- after 
they had proved this that the plaintiff 
could be required to prove that the loss 
was due to a cause for which the Railway 
‘Company would be liable. In support of 
this view. the learned Judge relies on-the 
case of Ghelabhai Punsi v. East Indian 
Ratlway ‘Company (2), though the-learned 
Judge prefers to cite the case from some 
volume of private-reports. ‘The same view 
‘was taken by Lindsay, J. in Secretary 
of State for India. in Council v. Firm Jiwan 

& Abdullah (3), in a casein whicha con- 
o of food had rotted owing to delay 
in transit and the plaintiff had suffered 
loss in conseytence. The delay was found 
to'be due to the wilful neglect of the Railway 
Company. ‘The goods were consigned under 
Risk Note B, as inthe present case. The 


(1)' 7o Ind. Cas, 854i 45 A. 56; (1923) A. I R. ; 
A. 
f ("bs Ind; Cas.- 240 45 B, 1201) 23 Bom, 
Ty. 

t 2: 5 tud. Cas. bodai A. h Js 220, 
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Risk Note’ gave ‘the: Railway ‘absolute roe 
tection-in respect of damage to the “goods. 
It did not protect. them against loss if 
the loss was due to the wilful neglect of 
their servants. ‘The learned Judge. held 
that, ‘‘loss * meant loss. by the Railway 
Company and not loss to the plaintiff, 
On this view the plaintiff is entitled to. a 
"decre& in fhe pr sent case. In that case 
the plaintiffs were suing for something 
“which was prima facle.within the protec- 
- tion afforded by the Risk Note, namely, 
damagé to the goods.. 'Lherefore,. in the 
absencé of proof of loss the. suit failed. 
Here the plaintiffs are suing for something 
‘ which was prima facie within the protection 
afforded by the’ Risk. Note, namely, 
: damage ‘to- the’ goods. Therefore, in the 
“absence of proof ‘of ‘loss the suit-failed, 
, Here the plaintiffs are suing for something 
.wlhlich'is prima facte: outside the protec- 
‘tion afforded, by the Note, namely, breach 
‘of the contract to deliver. In the absence 
_of evidence of loss the plaintiff i is entitled 
tosücceed. No doubt, a different view hes 
been taken-by the Punjab High Court in 
Hill, Sawyers & Co. v. Secretary of State (4). 
but the Subordinate Judge was bound 
to follow the rulings of this. Court. 

Reliance is placed by the respondent on 
East-Indian Railway. Co. -v. Nathmall (5) 
and Smith, Limited v. Great Western Raiiway 
Co. (6). “In both: these cases the loss of 
tbe goods was admitted by the plaintiffs. 
In the former case the goods were missing 
on the arrival of the train at its destina- 
tion. -In the Englist case it is specifically 
stated in the last paragraph of Lord Wren- 
-bury’s judgment that the plaintiff alleged 
‘the loss of. the goods. The argument 
‘turned on whether wilful negligence could 
be assumed from the mere fact of non- 
-delivery. . Moreover, the- protection given 
to the Railway was in. wider terms and 
included delay or detention. . ; . 

For the above reasons I am unable to 
-accept this revision, which: I accordingly 
dismiss. with costs 
a MIC AA, Application dismissed, 
KK 6 Ind. Cas. 926; 2L 71331 3 L LJ. 297 
( , 39 “Ind, Cas. 1305 39 A. 418t 15 A. Te e 
1922) I Aj QC, "178p9r IL. ‘Je B, 234 
ng 2471.38 TL Ri 359; t s 
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KARA t. MAM CHAND. 


re LAHORE HIGH: COURT. 

SHcoND CIVIL, APPEAL No. 3078 oF 1922. 
a f April 19, 1923. 
2v Present:—Mr. Justice Martineau and 
pol Mr. Justice Moti Sagar. 

“KALA AND OTHERS—*PLAINTIFFS— 

> ' APPELLANTS 
- versus 
MAM CHAND AND OTHERS—DEFENDANTS 
eae —RxEsponpEnts. 
= Custom— Ancestral property— Altenation —Son- 
less proprietor of Rohtak Tahsil, District Rohtak. 
. A sonless proptietor of the Rohtak Tahsil of 
the Rohtak District has .unrestricted powers 
of alienation in respect of ancestral land. 
“ Giant v; Tek Chand, 64 Ind. Cas. 549; 11 P.L. 
'R, 1922: (1922) A. I. R. (I) 69; 4 L. 111 and 
ggar Sain v. Telu, 7x Ind, Cas. 829; (1923) A. 
I. R. (L) 193: 4. L. 113, followed. ; 

Budal v. Kirpa, 23 Ind. Cas. 211; 76 P. R. 
1914; 148 P. L. R. 1914; 131 P, W. R. 1914, dis- 
sented from, Td 
^ Beg v. Allah Ditta, 38 Ind. Cas. 354) 45 P. R. 
X917; 12 P..W. R. 1917; 21 M.I T. 319; 32 M. 
L. J. er 19 Bom. L. R. 3887 15 A. L. J. 525; 21 
C. W. N. 8423 44 C. 749; 26 C. L.J. 175; 44 I. 
A. 89 (P. C.), referred to. 

Second appeal from a decree of tke 
District Judge, Delhi, dated the 15th Match 
1922, reversing that of the Munsif, First 
Class, Rohtak, dated the 7th July 1921. 

Mr. Shamatr Chand, for the Appellarts. 

Mr. Bhajan Lal, for the Respondents. 


JUDGMENT,—'The land in suit, which 
was the ancestral property of Hira, a Gujcr 
of the Rohtak Tahsil, was sold by him to 


defendants Nos. 1 and 2. ' Some of his 
collaterals sue for possession of the 
land, contending tnat the saie is in- 


valid. for want of necessity. The lower 
Appellate Court bas dismissed the suit, 
holding that Hira had an .unres- 
tricted power of aüenation, and the only 
question in this second appeal is wether 


` that decision is correct. 


- ‘The late Mr. Ciifford, Divisional Jud; e 
of Delhi, ina number of cases took the view 
that in the Rohtak District a proprietor 
had.wide powers of alienation and that the 
onus of proving that his power of alienating 
ancestral property was restmcted day 
on the person alleging it. his view 
was followed in the Chiet Court 1n several 
cases: to: which, the learned District Judge 
has referred, Tre entry in the Rtwaj. 
tam of: 1879 was to tbe effect that 
reverstoners-cotild not object to atienations 


and in the current Riwaj-t-am. complied. 
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by Mr. Joseph it was definitely stated that 


. a sonless proprietor has full power to alien- 


ate his, property even without necessity. 
‘Lhe appellants tely on Budal v. Kirpa (x) 
in which it was held by a'Division Bench 
that it was not proved that by custom 
an agricultural proprietor of the Rohtak 
District can dispose at pleasure of his an- 
cestral land. But the previous rulings 
to the contrary were not considered in that 
case, and the decision has not been followed 
in more recent judgments, namely, Gland 
v Tek Chand (2), and Uggar Sain v. Telu 
(3). In Uggar Sain v. Telu (3) Campbell, 
J., pointed out that Budal v. Kirpa (x) 
dealt with land in another Tahsil, and also 
that in that case the ríwaj-i-am was not 
before the Court, and he observed that that 
judgment must be read subject to what 
was laid down regarding the riwaj-t-am 
by the Privy Council in Beg v. Allah Ditta 
(4). He decided, therefore, that a sonless 
proprietor of the Rohtak Tahsil of theRohtak 


-District had unrestricted powers of alien- 


ation in respect of ancestral land. An ap- 
peal from his decree under the Letters 
Patent was dismissed, the Division Bench 
agreeing with his conclusions. ‘This finally 
sets the matter at rest, and we accordingly 
agtee with the decision of the lower Appel- 
late Court and dismiss this appeal with 
costs. . 


Z. X. Appeal dismissed. 


(1) 23 Ind, Cas. 211; 76 P. R. 1914; 148 P. 
L. R. 1914; 131 P. W. R. 1914. 
P. L. R. 1922; (1922) 


(2) 64 Ind. Cas. 549; Ir 
A. 1. R. (L) 69: 4 L. 11r. 
(3) 71 Ind. Cas. 829; (1923) A. I. R. (L) 193; 


4 0, 113. 


(4) 38 Ind. Cas. 354; 45 P. R. 1917;.12 P. W, 
R. 1917; 21 M, L. T. 310; 32 M. L. J. 615; 19 Bom, 
L. R. 388; 15 A. L. J. 525; 21 C. W. N. 842° 44 
C. 749; 26 C. L. J. 175; 44 LA 89 (P. C). 
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ALLAHABAD HIGH COURT. 
SECOND Civit APPEAL NO. 1396 OF 1921. 
February 22, 1923. à 
Present:—-Mr. Justice Gokal Prasad. 
Haji Shaikh BDODHA—DEFENDANT— 
APPELLANT * 
versus 
Babu SUKHRAM SINGH AND OTHERS— 
“PLAINTIFF S--RESPONDENTS. 

Evidence Act (I of 1872), s. go— Old document 
~ = Executant’s signature through scribe-— Authority 
to scribe-—Presumption. 

In the case of a document more than 30 years 
old produced from proper custody, the legal pre- 
sumption is that it was executed by the 
person who purports to execute it; but if it is 
signed by the scribe on behalf of the executant, 
there is na presumption that the scribe had 
authority from the executant to sign. 

Gokul Singh v. Saheb Singh, 38 Ind. Cas. 162; 
15 A. I. J. 121 and Lokman Das v. Ganga Sahai, 
60 Ind, Cas, 96, followed. 

. Yar Ali v. Hashmat Bibi, A. W. N. (1897) 90, 
distinguised. f 

Second appeal from a decree of the District 
Judge, Ghazipur, dated the 17th September 
I921. 

Messrs, Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellant. 

Dr. M. L. Agarwala, for the Responi- 
ents, 


JUDGMENT.—This second appeal arises 
under the following circumstances? The 
plaintiffs brought the present suit for poss- 
ession of two plots of land on removal of cer- 
tain construction made by the defendant, on 
these plots. ‘The plaintiffs’ allegation 
was that they were the zemindars and the 
defendant, was the raiyat and as such had 
no right to construct on the two plots in 
dispute. The defendant contended that he 
was the owner of the plots by virtue of 
two sale-deeds executed about 60 years 
ago by the predecessors-in-title of the plaint- 
iffs in.favour of the predecessor-in-title 
of the defendant. ‘The two sale-deeds re- 
lied upon by the defendant were filed, they 
were ofthe years 1841 and 1843. The Munsif 
mainly relied on these two sale-deeds 
although the plaintiffs objected to them on 
the ground that they did not ar the 
signatures of the vendors although one of 
them was literate. The Munsif, however, 
found ‘on the evidence in favour of the 
defendant and dismissed the claim. On 


appeal by the plaintifia the lower Appel-- 
late Court found that the plaintiffs wete ` 
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the owners and has decreed the spit. 
It has given no effect to the sale-deeds 
teferred to above on the ground that 
although the sale-deeds were more than 
50 years old and the presumption of law 
was that they were executed by the 
persons who purported to execute them, 
there was no presumption that the scribe 
who signed thesá documents for the 
executants had authority from the execu- 
tants to do so. I hold this view which is 
inconsonance withthe view taken by this 
Court in the cases of Gokul Singh v. Saheb 
Singh (x) and Lokman Das v. Ganga Sahai 
(2)is correct, "The present appeal has bcen 
filed because the learned Judge of the lower 
Appellate Court has loscly used the words 


“are not admissible in evidence" when 
talking of these salc-deeds. He has 
not rejected them from the evidence. 


but they still form part of the record. 
As I have said above, all that the 
learned Judge could have meant and did 
mean was that the sale-deeds relied upon 
by the defendant were of no avail to him 
because there was no presumption that the 
vendors really executed them as they ad- 
mittedly do not bear the signatures of the 
vendors and there was no evidence that the 
vendors authorised the scribe to execute 
these deeds. Reliance is placed on the case 
of Yar Ali v. Hashmat Bibi 3). That case 
is of no help to the defendant appellant 
inasmuch as in the present case these 
documents were not admitted without 
objection. I hold that the lower Appellate 
Court was justified in ignoring these 
documents as evidence of the defendant’s 
title. The finding that the plaintiffs 
are the owners of the plots in dispute is a 
finding of fact. I, therefore, dismiss this 
appeal with costs. 1 

M. A. A. Appeal dismissed, 

(1) 38 Ind, Cas. 162 j 15 A.L. f. 121. 

(2) 60 Ind, Cas. 96. 

(3) A. W. N, (1897) 9% 
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RAM ADHAR SINGH Y. RAM MANOHAR SINGH, 


., ALLAHABAD HIGH COURT. 
: . SECOND CIVIL APPEAL NO. 585 OF 1922. 
^ i ^ Mey 7, 1923. b 
Present :—Mr. Justice Ryves and Mr. Justice 
d . i Danicls. a 
“RAM ARHAR- SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
i versus 
Babu RAM MANOHAR SINGH AND 
-ANOTHER-—DEFENDANTS— RESPONDENTS. 
Hindu Law—-Widow—Gift of estate to next re- 
versioner-— Acceleration— Provision for widow's 
maintenance. : k 
A gift of the entire estate by a Hindu widow 
in possession, in favour of the next reversionet, 
which operates as an acceleration of the estate 
to the latter, is not vitiated by its containing 
a provision fot the maintenance of the widow. 
[p. 091, col. J] i 
Rangasami Gownden v. Nachiappa Gounden, 
50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 
A. L. J. 536; 29 C. L. J. 539; 21 Bom, L. R 649; 


'23 C. W. N, 777; (1919) M. W. N. 262; 26 M. L^ 


T 5; 1o L. W. 105; 46 I. A. 72 (P. C.) and Anga- 
muthe Chetti v. Varatharajulu Chetti, 53 Ind. 
Cas, 386; 42 M..854; 37 M. È. J. 384; 26 M. L. T, 
301; (1919) M..W. N. 716; 11 L. W. 11 (F. B), 
followed. i 
` Bhagwat Koer v. Dhanukdari Prashad Singh, 
53 Ind. Cas, 347; 46 I. A. 259; 47 C. 466; 37 M. 
L. J. 513; 17 A, L. J, 1036; (1919) M. W. N, 860; 
7x P. L. T. 1; 2 U, P. L. R. (P. C.) 27; 22 Bom. 
I. R. 477; 24 C.W. N. 274; 12 L- W. 105 (P.C) 
and Suveshway Misser v. Maheshvani Misrain, 57 
Ind. Cas. 325; 47 I. A.:233;48 C. 100; (1920) 
M; W. N. 472; 39 M. L. J. 161; 28 M, L. T. 154; 
2 U. P. L. R. (P. C.) 128; 12 L. W. 461; 18 A, L. 
J. 1069; 25 C. W. N. 194 (P. C.), relied on. 

‘Second appeal from a decree of the 
District Judge, Benates, dated the 26th 
of January 1922, 


` . Mr. Mushtaq Ahmad, for Mr. Iqbal Ahmad, 
for the Appellants. 
-. Dr. S. N. Sen and Mr, Harnandan Prasad, 
for the Respondents. . 
n JUDGMENT.—The point for decision 

‘in this appeal is, whether a gift of an 
estate by a widow in possession in favour 
of the next reversioner, which opcratcs 
as an acceleration of the estate to the 
latter, is vitiated by its containing a pro- 
vision for the maintenance of the widow. 
In this case Musammat Sumera Kunwar 
wasin possession of the estateof her husband 
Ramweshar Singh, as a Hindu widow. 
On the 22nd April 1909 she made a gift 
of the entire estate to the sole surviving 
daughter, Musammat Ramkali Kunwar: 
Musammat Ramkali obtained possession, 
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and after her death, the estate has becn 
taken possession of by her two sons, the 
respondents, The original plaintiff, Jai Man- 
gal Singh, now represented by his sons 
was the son of another daughter of Ram- 
eshar Singh who was dead at the time 
of the gift to Musammat Ramkali. The 
Succession having opened on the death 
of the latter, he claims his one-third share 
in the property as reversioner jointly with 
the defendants. .His claim was decreed 
by the Trial Court which found that the 
deed-in favour of Musammat Ram Kali 
operated as an acceleration and that, on 
her death the plaintifis and the defendants 
were jointly entitled. The deed was attack- 
edin boththe Courts bélow on thrce grounds, 

(i) That Musammat Parbati Kunwar 
was alive at the time of.the gift. 

(2) That the entire property was not 
included in the decd of gift. ` 

(3) That the deed contained a provi- 
sion for the maintenance of Musammat 
Sumera. ` 

The Trial Judge rejected all three objec- 
tions. l ; 
. The learned District Judge agreed with 
him on the first two points, but held 
that the provision for maintenance  vi- 
tiated the deed andthat Musammat Sumera 
being sfill alive, the succession would only 
open on her death. It may be noted here 
that it has never been contended that 
the provision for maintenance was in 
any way excessive. The argument is 
that the mere fact of a provision for main-- 
tenance being made operates to "prevent 
there being a surrender of the entite estate 
and ipso facto invalidates the deed. — 

The matter appears to us to be settled. 
by two recent decisions of the Privy Council. 
The principle that an acceleration to be 
valid must be of the entire estate was 
laid down by their Lordships of the 
Privy Council in Rangasami Gounden v. 
Nachiappa Gounden (x). The lower Court, 
following a decision of the Bombay High. 
Court, has held that any provision for 
maintenaace is inconsistent with this prin- 
ciple. The Privy Council has, however, 


(1) 50 Ind. Qas. 498; 42 M. 523; 36 M. L. J. 
4931 17 A. L. J. 536; 29 C. L. J. 5391 21 Bom. Is 
R. 640; 23 C. W. N. 777; (1019) M. W. N, 262; 26 
M, L. T. 5; xo L. W. 105149 I, A. 72 (P, C). 
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itself laid down that this is not the case. 
-In Bhagwat Koer v. Dhanukdari Prashad 
Singh (2) -an agreement by the widow 
renouncing the estate and accepting main- 


tenance for her life was held to 
operate as a valid stirrender ‘and to 
come within the rule laid down in 


Rangasami's case (1). - The, same view 
was taken in the case of Sureshwar Misser 
v. Maheshrawi Misrain (3), where the 
widow surrendered the estate to the next 
seversioner, but the reversioner et tha 
Same time conveyed a small portion of 
it back to the widow as a provision for her 
maintenance. The former decision was re- 
Led on by-the Madras High Court in the 
Full Bench ruling in- Angamuthu Chett 
v. Varatharajulu Chetti (4)-in'" which they 
also have held that a reasonable provi- 
sion, for the widows maintnenarce docs 
not affect the validity of surrender by her 
husband’s death to the nearest reversioner. 
Even apart frem authority, this is, we think, 
a reasonable view to-take. ‘The widow, 
so long as sh: is alive, is entitled to te fed 
and clothed- and somé--provision-for- her 
Support -must be. made- by the- persons 
in possession of the estate. ‘The matter 
appears to us to be concluded by the Privy 
Council rulings to which we have already 
referred, We accordingly allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore that of the- Trial Court 
with costs throughout including in this 
Court fees on the higher scale. 


M. A. A, Appeal allowed. 
(2) 53 Ind. Cas. 347146 I. A. 2591 47 C. 466; 
37 M, L. J. 513; 17 A. L. J. 1036} (19019) M, W. N 
60; 1 P, L. T. i; 2 U. P. L. R, (P. C).271 22. 
e z R. 477; 24 C. W, N. 274; 12 L.W. 105 
(3). 57 Ind. Cas. 3251 47 I. A. 233; 48 C. 100j 
(1920) M. W. N. 472; 39 M. L.-J. 161; 28 M. Ln 
T. 154; 2 U. P. I, R. (P. C.) 128; 12 L. W. 461; 
18 A. L. J. 1069; 25 C. W. N. 194 (P. C.). 


- (4) 53 Ind. Cas. 386; 42 M. 854; 37 MT, i 
384126 M. L. T. 301r; (1919) M. W, N, 716) ii 
L. W 11 (F B). E m tr 
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-MADRAS HIGH COURT. 
Civir, APPEAL, NO, 301 OF 1921. 

_ October 5, 1922. ` 
Present;—Mr. Justice Spencer and 
Mr.. Justice Devado s. 

Sr GADICHERLA VENKAT*NARA-- 
SIMHA RAO  GARU—DEFENDANT— 


| APPELLANT | 
: ` j YU SUS 4 - 
NYAPATHV SUBBA RAO PANTULU 
GARU AND OTHERS—-PLAINTIFFS 


" —RESPONDEN'S, - 
Civil Procedure Code ( Act V of 1908), s. 92— 
Scheme suit—-Trustee, non-existence of, effect 


. 0f— Person in possession, whether proper party— 


Construction of document-—Will— Bequest for 
spread of Sanskrit language, validity of— Bequest 
for spread of Hindu religion, validity of— Alterna- 
tive objects, bequest for— One object void—W hole 
gift, whether bad— Hindu Law— Adoption by 
widow in pursuance of authority to adopt in 
Will — Adopted son, whether entitled to repudiate 
dispositions of ancestral proprety in same Will. 

Where there is a trust created by a Will for 
public purposes of a charitable or religious 
nature, a suit will lie under section 92 of the 
Code of Civil Procedure for settling a scheie 
1f the direction of the Court is deemed necessary 
for the'admiuistration of such trust, whether 
or not there is a de facto or de jure trustee in 
existence on the date of suit. The heir at law 
in possession of the property has an interest 
in it and is a proper party to, such-a suit. [p. 
993, col. 1.] : : 

Nett Rama Jogiah v. Venkatachaslu, 26 M, 450 
and Budh Singh Dudhuria v. Niradbaran “Roy, 
2 C. L. J. 4315, followed | 

Ashraf AH v. Mahammad Nuvajjama, 49 
Ind. Cas. 355;23 C. W. N, 115, Annavarapu 
‘Nacharamma v. Malladi Venkatapayya, 70 
Ind. Cas. 903; 31 M. L. T. 63; 16 L. W. 922 
and Official Assignee v. Abdul Hussein, 28 
Ind. Cas. 116, distinguished. . i 
^ A bequest for the spread of the Hindu religion 
is void for uncertainty, [p. 994, c01l.2.] . : 

Scott v. Brownrigg, (1881) 9 L. R, Ir. 246, Dunne 

v. Byrne, (1912) A. C. 407; 81 L. J. P. C. 202; 
106 L. T. 394; 56 S. J. 324; 28 T. L, R. 257, 
Chandi Charan “Mitra v, . Haribola Das; 
51 Ind, Cas. 215; 46 C. 951; 29 C. L. J. 366}. 
23 C. W. N. 645, followed." '' MN 

A bequest for the spread of the Sanskrit’ 
e E is a valid charitable bequest. [p. 995, 
coli] > -~ . MS D$ 
. Whicker v. Hume, (1858) 7-H. 1,..€. 124,281, 
J. Ch. 396; 4 Jur. (N.S.) 933; 11 E.R. 50; 31 L. 
T.'(0. S.) 319; 6 W. N, 813; 115 R.R. 7o and 
Attorney-General v. Flood, ESTO) Hay &'J. 
App. xxi Hayes 611, followedy : ^ ~- t 


in.the case of. a bequest for, alternative 
objects, where the trustees have been given 
an absolute discretion to spend the whole fund 


^. on one or other object- or on- both, if: one -of 


the objects. is. void for. uncertainty, the whole 
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gift is bad, for the testator having left the 
application of the fund. entirely to the trustees, 
i£ would be open to that body to apply the 
whole amount to the mw pie’ leaving 
“nothing for the other. [p. 995, col. 2. 
a A Macduff, - Macduff v. Macduff, (1896) 
2 Ch. 441; 65 L. J. Ch. 700; 74 L. T. 706; 45 
W. R. 134, Houston v. Burns, (1918) App. Cas. 
337; 87 L. J. P. C. 99; 1181. T. 462; 34 T. L. B 
219, Blair v. Duncan; (1902) A- C. 37;71 L. J. P. 
C. 22; 50 W.R. 369; 86 ae 157: 18 T. L. R. 194 
and Leavers v. Clayton, (1878) 8 Ch. D. 584; 47 
L. J. Ch. 675; 39 L. T. 89; 26 W. R. 907, relied 
on 


A person who has been adopted by a widow 
xd d authority of her husband contained 
in a Willis not entitled to repudiate the other 
dispositions-of. property in .the same Will. 
[p. 995, col. 2; P- 996,col r] 

Ganapathi” Ayyan v. Savithri Ammal, 2x M. 
to; 7 Ind. Dec. (N. s.) 364, followed. 


j Appamma w. Byri Chinnammi, 58 
van das. nis 12 L. W. 17 and Balkrishna 
Motiram Gujar v. Shri Uttar Narayandzv, 


go Ind. Cas. 912; 43 B. 542; 21 Bom, J, R. 
225, distinguished. | 

Per Spencer, J.—Where a testator's mean- 
ing is so vague that the execution of his purpose 
would practically amount to making a new 
Will for him, the Court will not recognise the 
trust as one capable of execution. [p. 993, 


Seb ud rti Naicken v. Ramchandra Naichen, 
j; Ind. Cas. 611; 37 M. L. J. 489, Blair v. 

uncan, (1902) A.C. 37; 71 L: J. P. C. 22; 50 
W. R. 369; 86 L. T. 157; 18 T. L. R. 193 and 
* Gvimond v. Grimond, (1905) A. C. 124;-74 In J. P. 
€. 35; 92 L. T. 477; 21 T. L. R. 323, followed. 


In construing a Will, it is open to the Courts 
io take into account the sympathies of the 


testator with certain objects and his connection 


with certain institutions. [p. 994, col, 1.] 


* Clode v. Andrews, (1907) 97 L. T. 130 and 
Attorney- General v. Stepney, (1804) 32 E. R, 
751; 10 Ves.22; 7 R. R. 325, followed, : 
Per Devadoss, -J.—A Court will uphold a 
bequest if its purpose is definite though the 
objects of the charity are not definite. [p. 
xoo8, col. 2.] : n 
: ‘Gordhan Das: v. Chunni Lal, 30 A. 111 at 
p. 11475 A. T. J; 23; A W., N. (1908) 34, relied 
on. ; 


" Appeal against a decree of the Court of 
the Additional Subordinate Judge, Rajah- 
mundry, in O. S. .No. 3r -of 1920, 
(O. S. No. 25 of ‘1919 ~ of | the 
District Court, Godavari).. 


Messts.- P. R. Ganapathi Aiyar and A, 
Venkatachalam, for the Appellants, l 


n" Messrs. A D. “Appa. Rao, G. " Lakshmanna ‘ 


and N., Rama Rag, for the Respondents, 
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“This appeal, and the Memorandum of 
Objections filed by respondents Nos. 1 and 2, 
coming on for hearing on the 8th, rrth, 
12th, 13th, 14th and rsth September 
1922, and having stood over for con- 
sideration till this day, the Court delivered 


the following 
JUDGMENT. . 

Spencer, J.—This suit was instituted 
by three plaintiffs styling themselves mem- 
bers and trustees of the Godavari Hindu 
Samaj, with the sanction of the Advocate- 
General under section 92 of the Civil Proce- 
dure Code, for the purpose of getting a 
scheme framed by the Court for carrying 
out the trust contained in clauses rx and 
1i20f the Willof thelate Rajah Gadicherla 
Seethayya of Rajahmundry who executed 
it on April 4th and died on April r5th 1909. 
By the 
authority to his widow to adopt a son 
which she did on June 4th, xgrir, by 
adopting the present appellant. . 

Clauses rr and r2 of the Will run as 
follows :— 

"xr. Asum of Rs. 400 should be spent 
eVery year out of my estate, either for the 
spread (Abhivrithi) of the Sanskrit language, 
or for the spread of the Hindu religion, or 
for both. ‘The said sum must be a charge 
on my estate. The executors must make 
the arrangements necessary therefor to 
have the same conducted as the then 
existing trustees of the Rajahmundry Hindu 
Samaj may deem fit.” : 

“1a, Further, itis my desire that the Vedas 
relating to my Sakha (branch) should be 
encouraged. And for that pfirpose it is 
my desire that chiefly a general Sans- 
krit or Vedic or Oriental Library should be 
established at Rajahmundry in my name. 
The executors must make the arrange- 
ments necessary thérefor." : 

. The Will names three executors, one of 
whom is the fist plaintif. They all 
declined office and the appellant who came 
of age on November rst, 1917, has taken 
over the estate from the hands of - his 
_ adopt#ve mother. E pune ee d 

The first objecton argued at the hearing 
of the appeal related to the maintain- 
ability of the suit. It was urged «that the 
defendant,'not being a trustee either by ap- 
pointment or de son tort, could not te sted 
under section 92 merely because he was in 


same Will the testator gave `` 
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possession of the estate, that for every stit- 
under that seĉtion there must necessarily 
be a trustee [see observations in Ashraf 
Al v. Mahammad Nurajjama (x)] but here 
there was none, and that the proper course 
for the plaintiffs to adopt was to bring a suit 
for administration in orderto get the terms 
of the Will carried out. I donotconsider 
that any of these are fatal objections to. 
the present suit. 20m i 

If a trust has been "created for public pur- 
poses of a, charitable or religious nature” 
a suit wil! lie for settling a scheme "where 
the direction of .the Court is deemed. 
necessary for the administration of. 
such trust" [vide. Neti Rama Jogiah v. 
Venkatacharlu (2)] and the person who is 
the heir-at-law and in possession of 
the property which is impressed with, 
the character of trust property has an in-, 
terest, and is a proper-party to such a suit.. 
Mr. Ganapathy Aiyar then cited Annava- 
rapu Nacharamma Malladi v. Venkatapayya, 
(3). aud Official Assignee v. Abdul Hus 
sein (4) in support of his argument that the 
present suit was premature as there was no 
definite fund for the trustee to adminis: 
ter audthitthe trust was thus incomplete. 
But the circumstances of those cases appear 
to be distinguishable. In the latter there 
was no fund ear-marked to be impressed 
with the trust, and in the former tliere was 
no appropriation,of assets aud the trust 
fund was yet to be ascertained. Here- the 
Will definitely assigns a sum of Rs. 400 to 
trust purposes to be spent every year out 
of the _testator’s estate aud makes it a 
charge on the estate. Whatever may be 
thought of clause 12, there is a definite fund 
set apart for the purposes mentioned in 
clause rr. As noticed by the learned Sub- 
ofdinate Judge, when there is a Will in 
existence section 6 of the Indian Trusts 
Act makes it unnecessary that there should 
be atransfer of the trust property to the 
trustees. The suit is, in my opinion, main- 
tainable. 

I pass now to a consideration of the more 
serious question whether the truste is void 
owing to uncertainty. as to its objects. 


(1) 49 Ind, Cas. 353; 23 C. W. N. 115. 
. (24) 26 M.'450.' Í . NUN 
7o Ind;.Càas. 903; 31. M; L. T. 639-16 
922, e 
28 Ind. Cas, Ige, .. 5:200 
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If itis possible to ascertain with any de- 
gree of certainty the intentions of the tes- 
tator; th» Court will give effect to them. If, 
however, the trust fails on account of uncer- 
tainty of the objects, the trustee cannot 
reptidiate.it but holds it for the benefit of 
the testator’s her as a resulting trust 
[vide Briggs v. Penny (5)). If the testator's 
meaningis so extremely vague that the exe- 
cution of his purpéses practically amounts 
to: some one else making a Will for. him, 
then the Court will not lend its assistance or 
recognise..the trust as one .capable of 
execution. "See Blair v. Duncan |. (6) .and~ 
Grimond `y. Grimond (7). This is the 
principle :followed by Seshagiri Aiyar, J., 


in Muthikrishna Naicken v., Ramachandra. 


Naicken (8).tLough the learned Judge does 
not refer to those English cases. He says at 
page 497* “The primary rule isto ascertain. 
whether. the object aimed at by the testa- 
tor could be carried out without making a 
new Will. for him." ‘The objects of thé 
trust as disclosed by clause rir of the 
Will,.namely, the spread of the Sanskrit 
larguage or the spread of Hindu religion 
appear to bé partly for? the benefit of 
one branch. of; human knowledge, viz., 
the Sanskrit language and partly religious, 
In this country.; religious objects 
are. not necessarily charitable. objects, 
and learning is mot.quite synonymors 
with education. . But it is unnecessary to 
embark ona disquisition upon the question 
whether a religious purpose is also a chatit- 
able purpose, which formed the main con- 
sideration in Baker v. Sutton (9)., in Town; 
send v. Carus (10) and in In re White, Whiie 
x. White (x1) as s.ction 92, Civil Procedure 
Code, speaks of "any express or construc- 
tive trust created for public purposes of a 


] 


š 3^ A uM" . f n 
—(5)! (1851): 3: Mae, & G; 546; 21 L. J. Ch. 
aue Jur. 93; 87 R. R.192;42 E. R. 371. 


ve) (1902) A. C. 375; 71 Ll. J. P. C. 22; 56 
Aet. es dol. T. 157; 18 T. L. R. 194. ' 
.X1905) A. C. 124; 74 L. J. P. C. 353-92 


Lu ATT 21- 35 I. R. 323. 


(8). 47 Ind. Cas. 611; 37 ML. J. 489. 
, (9). (1836) 48 E. R, 202; I Keen 224; 5 L. 





Kw. $.) Chr 264; 44 Re R. 65: 
-= (oy UNE 67' E.-R. .378; 3 Hare 257; 13 
. J. Ch. 169; 8 Jur. 104; 64 R. R. 284. 
Gar) (1893) 2 Ch. 41; 62 L. J. Ch. 342; 2 R 
380; 68 L. T. 187; 41 W. R. 683. 1 
T apdgeot 37 ML Jml Ed] - Mi 
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charitable or religious nature.” It does 
not signify whether itis of a charitable 
nature or of a religious nature provided 
that it is one of these two and also that it 
is a public purpose. 

In order to ‘understand the real inten- 
tions of the testator I am willing to read 
clause 12 of his Will along with clause Xr 
and not to treat clause v by itself as creat- 
ing a precatory trust. 

- I think we should also take notice of the 
reference in clause II to the Rajahmundry 
Hindu Samaj as an aid to discovering what 
the:testator meant. It was also material 
to -take into consideration, as the learned 
Subordinate Judge has done in paragraph 10 
of his judgment, the evidence of P. W. No. x 
that the testator was a member of the Rajah- 
muidry Hindu Samaj almost fromitsincep- 
tion and was keenly interested in the work- 
ing - of this society. In Clode v. Andrews 
(12) use was made of the knowledge that a 
certain Dr. Maclean was engaged for.many 
yeats in the work of Christian Missions to 
interpret a reference to Missionary objects 
connected with his name in a Will, 
and -in Attorney-General v. Stepney (13) 
the known objects of the Welch Cir- 
culating Charity Schools were re- 
férred to in order to understand the 
medning of a Will which had as its object 
the improvement of Christian knowledge 


coupled with ‘a’ mention of those schools." 


But I am unable to agree with the Subor- 


. dinate Judge that the objects of the Hindu 


Samaj set out in clause 2 of their Rules, 
exhibited as Exhibit C, are almost exactly 
the same as the purposes indicated by the 
testator in his Will, The teaching of Sans- 
kritis not one of the  professed objects 
ofthe Association. A library is mentioned 
as one of the means of carrying out its ob- 
jects but itis not clear what kind of library 
is intended. On this point the Will which 
speaks of a general Sanskrit, Vedic or Ori- 
ental Library is more specific. Again, the 


‚Association aims at the. diffusion of: the 


principles, of Hinduism, the study of Hindu 


civilization and the advancement of the 


Hindu Community. The testator desired to 


«see the spread of the Hindu religion with 


^ 12) (1907)97 L. T. 130. . 
NS (1804) 32 M. R. 751; ro Ves. 22; 7 Ri 
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special attention to the Vedas relating to his 
branch (Sakha), he being a Yagnavalkya 
Brahmin. If the testator had absolute con- 


. fidence in the Managing Committee of the 


Hindu Samaj, he might have made an out- 
tight bequest dn their favour and left the 
spending of the money entirely in 
their hands without directing his 
executors to make arrangements to 
have the trust conducted according 
to the discretion of the trustees of the | 
Hindu Samaj. In Grimond v. Grimond (7) 
Lord Moncreiff, whose judgment was 
adopted by the House of Lords, observes, 
that the trustee's own religious views.do 
not affect the question when the trustees 
have been left with unlimited discretion as 
to whatreligious institutions are to be selecte 
ed for being benefited. So here, if one of the 
objects of the trust is the spread of Hinduism 
generally, then, in my opinion, the object 
is too wide and indefinite to be carried into 
effect, The scheme framed in the lower 
Court provides for the submission to the 
Court by the trustees of a programme for the 
utilization of the annual grant of Rs. 400 
and forthe Court sanctioning the same 
with such modifications as may be found 
necéssary. How is any Christrian, Hindu 
or Muhammadan Judge to decide whether 
the preposal so submitted will advance the 
Hindu religiow in the manner contemp- 
lated by the testator? If, on the other hand, 
we hold that the scheme should be directed 
to the best means for inculcating the pe- 
culiar sectarian doctrines of the testator's 
own branch of the Hindu faith, then it may 
reasonably be doubted whether this purpose 
issuch a public one as section 92 of the Code 
was intended to cover. Tue learned Sub- 
ordinate Judge, who was in favour of up- 
holding the trust as a good one, has been 
driven after considering clause 12 to the con- 
clusion in paragraph 19 of his judgment that 
the object is not clear enough and he has 
been obliged to treat this clause as merely 
recomtmendatory. To my mind, tbe trust 
is even more vague and indefinite, if clause 
I2 is mitted from consideration. The 
words "‘for thesptead of the Hindu religion” 
are no more definite.than the words ‘‘for Mis- 
sionaty purposes" which were held ih Scott 
v. Brownrigg (14) to be too vague and-uncer- 


(14) (1881) 9 L. R. Iz 246. 


Vol. 23) 
VENKATANARASIMHA RAO V, SUBBA RAO. 


tain to create an executable trust, or than 
the words ‘‘most conducive to the good of 
religion in this diocese" | in Dunne v. 
Byrne (x3). Itisnotenoughthat in those 
cases there could be no doubt that the settler 
wes thinking of the Christian religion 
when hes poke of Missionary or religious pur- 
poses, or that in the preserit case the Hindu 
religion: is designated by name. God is 
worshipped in many forms by Hindus. 

A general endowment for the worship of 
God without specifying the deity fur whose 
benefit the endownieut is to take effect 
is void for uncertainty, Vide Chandi 
Charan Mitra v. Haribola Das (16). 

On the other hand, I aminclined to regard 
the promotion of the knowledge of the Sans- 
krit language as a valid charitable bequest. 
In Whicker v. Hume (x7) a fund given to be 
applied by trustees according to their dis- 
cretion “‘for the advancement and propaga- 
tion of education and learning all over the 
world" was held to be not too vague; and 


in Attorney-General v. Flood (18) a 
gift for promoting education in the 
Trish language was upheld. See also 


Halsbury’s Laws of England, Volume 4, 
Art. 174. Here the word “spread” 
denotes that the testator was thinking of 
education. ‘The Sanskrit language, could 
only be spread by teaching persons hitherto 
ignorant ofit. Itwouldnot be spread by 
rewarding those who are. already learned. 

If the object is definite enough the Court 
will find suitable modes for carrying out 
the wishes of the testator. See Gordhan Das 
v. Chunni*Lal (x9). Of course, it is neces- 
sary that if a Sanskrit Libraryis to be found- 
edit should be one open to the public (unlike 
the Hindu Samaj’s Library which is limited 
to Hindus who pay a certain subscription 
and ate grouped in two classes); if Sanskrit 
Schools are to be formed they must be schools 
which can be freely attended by the public. 
Otherwise this will not be atrust for public 


(15) (1912) A. C. 407; 81 L. J. P. e 262; 
106 L. f 3941 56 8. J. 324: 28 T, L.*R. 257. 
zem d 51 Ind. Cas. 215; 46 C. 951; 29 S L. J. 
23 C. W. Eur 
1858) 7H. E» 
S$ 933, 11 ERA 50; 34 L. T. (o. 8 j 


79. 
966) (1816) Hay & J. App. xxi; Hayes 611. 
us 3a A. rrr et p. 114; 5 A. L. "J. 235 A. 
W, N » (1908) 34: ` 


INDIAN CASES. 


Mo. 
895 


puposes falling under section 92, Civil Fro- 
cedure Code, 

The trust for the spread of Hinduism 
being too vague, and-that for the spread of 
the Sanskrit language being valid, we must 
next take note of the fact that thé trustees 
of the Hindu Samaj have been given an 
absolute discretion to spend the whole sum 
of Rs. 400 on one Ar the other object, or om 
both. In such a case where one object is 
Void for uncertainty the whole gift is void, 
since, owing to the use of the disjunctive 

“or, " there is no indication as to what pro- 
portion is to be devoted to the charitable 
purpose of advancing education: vide 
In re Macduff, Macduff v. Macduff (20), 
Blair v. Duncan (6), Houston v. Burns 
(7) and Theobald’s Law of Wills (7th 
Edition) page 369. So in the present 
case the testator having left the application 
of the fund entirely to the discretion of the 
trustees of the Rajahmundry Hindu Samaj, 
it would be open to that body to apply the 
whole amount to the vague purpose of 
spreading the Hindu religion, leaving 
nothing for the encouragement of Sanskrit 
learning. 

But on the principle of the above English 
cases the whole bequest thus is bad and un- 
excutable, The. trustees under the Will 
in such a case cannot exercise their discre- 
tion and allot the whole to charity. [Imre 
Jarman's Estate, Leavers v. Clayton (22)]. 

Iam, therefore, of opinion on the 2nd and 
3rd i issues that no enforceable trust is creat- 
edinu clause Ix or 12 of the Will, and I would 
allow the appeal aud dismiss the plaintiffs’ 
suit with costs throughout. 

A third point which is the subject of the 
5th issue has been raised, namely, whether 
the adopted son who takes by survivorship 
can repudiate dispositions of a portion 

of the ancestral property made by his adop- 
tive father without its being proved that 
his natural father was aware of the contents 
of the Willatthe time of the adoption. Mr. 
Ganapthy Aiyer quotes Balkrishna Motiram 
Gujar v. Shri Uttar Narayan Dev (23)i in 


dn Iu 2 VADO 65 L. J. Ch. 700; 74 


6; SEA 154 

2x) ros] A wo E 87 1. J. P. C. 99} 
x 1.1 4625940 bo R D. 58. I. 
22) (187 5 47 Ch. 6 

» 8926 W. R. d F Toros 


ne 50 Ind, Cas. 


912; 43 B. 542; 21 Rom 
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support of his arguments that he can. In 
the présent case the téstator was childless 
‘when he made his Will and was free to make 
an absolute gift. Following Ganapatt 
Ayyan v. Savithri Aymal (24), I feel 
clear that the adopted son cannot, while 


| approbating the provisions of the Will 


under which his adoption was made, 
reprobate .other provisions of the same 
Will. . It is unnecessary, in view of my 
finding on Issues Nos. 2 and 3, to pursue 
this point-further. It has also become 
unnecessary to discuss the objections 
and the cross-objections to the 
Scheme framed by the Court. The 
decree of the lower Court isset aside and 
the suit is dismissed with costs. The 
Memorandum of Objections is dismissed. 

Devadoss, J.—I have had the advantage 
of perusing tne judgment prepared by my 
learned brother and I agree with his con- 
clus ons on the points argued before us. 
Inasmuch as this appeal was argued at 
great length very ably on both sides and 
as the points involved are of considerable 
importance, I wish to add, in my own 
words, the reasons for agreeing with my 
learned brother. i 

The plaintiffs are the members and 
trustees of the Godavari Hindu Samajam, 
commonly known as the Hindu Semajam, 
located at Rajahmundry ; and they have 
brought this snit for the settlement of a 
scheme for carrying out the intentions 
and directions contained in clauses 17 


, end x2 of the Will of Sri Gadicherla China 


Seethayya Garu, who died on the x5th April 
1909 possessed of Zemindari villages and 
other properties yielding an annual income 
'of. Rs. 4,000. The defendant is the 
edopted son of the said Secthayya Garu. 
‘The Additional Subordinate Judge of Rajah- 
mundry has granted a decree in plaintiffs’ 
favotr and the defendant has preferred this 
appeal. 

“The main contentions raised on behalf 
of the appellant are (I) the suitis not 
maintainable under section 92 of the Civil 


‘Procedure “Code inasmuch as there ts no 


trustee in charge of the alleged trust 'es- 
tate: (2) the terms of the Will are so vague 
that the Lequest must fail on account of 


(24). 21 (M) ro; 7 Ind, Dec, (N, s.) 364. 
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uncertainty; and (3) the defendant being 
the adopted son of the testator is entitled 
to repudiate the bequest made by the 
Willas he sucezeded to the whole of the 
testator’s property by right of survivorship. 

The first cbntention, that there is no 
trustee in charge of tue trust estate and, 
therefore, a suit under section 92 is incom- 
petent, is an untenable one. Section 92 
was enacted for the purpose of safeguarding 
public trusts of a charitable or religious 
nature. ‘The section says: ‘‘In the case 
of any alleged breach. of any express OT 
constructive trust created for public put- 
poses of a charitable or religious nature, 
ot where the direction of the Court is deemed 
necessary for the administration of any 
such trust,....two or more persons having an 
interest in the trust....can sue after fulfilling 
certain formalities.” It isquite plain that 
the section is applicable to cases where 
‘the direction of a Court is deemed necessary 
for the administration of any trust, an 
it is nowhere said that the suit could only 
be against trustees de faclo orde jure. When 
the Court is put in possession of facts from 
which it can infer that there is a public. 
trust of a charitable or religious nature 
and that for its proper administration the 
direction of the Court is necessary, the 
Court has jurisdiction to frame a scheme 
for the proper*administration of the trust. 
The appellant relies on a number of cases 
in which it was held that section 92 did 
not apply to suits against trespassers. A 
trespasser claims adversely to the trust 
and in order to evict him or to claim dam- 
ages from him no scheme is necessary 
and the intervention of the Court under 
section 92 is uncalled for, It is the duty 
in such cases of a trustee or trustees to 
seek the proper remedy against the tres- 
passer or against the person holding the 
property adversely to the trust. 

In Gholam Mowlah vw. Ali Hafiz. (25) 
the suit was againstthe purchaser of the 
trust property. . The Court held that, the 
defendagt being an alienee of the trust 
property, section 92 bad no application. 

In Arunachella Chetti v. Muthu, Chettiar 
(26) the suit was by a trustee against a 


* 


(25) Ind, Cas. x11: 28 C. L, J. 4. 
ed] p Ind, Cas. $86; 23 M. L. J. 347- 
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‘trespasser, The suit was decided under 


the Civil Procedure Code of 1847 in July 


‘1880, It was held that section 539 had 
' no application . to.the case. 
In Budree Das Mukim w., Choom Lal 
(27) ‘Woodroffe, J., held that . suits 
‘brought not to establish a public right 
‘but to remedy a particular infringement 
- of an individual right were not within the, 
«section and that, as .agáinst strangers, 
. stich as alienees from the trustee and mere 
-trespassers holding adversely to the trust, 
that section ‘did not apply. 

In Bapuji Jagannathv. Govindlal Kasan- 
“das: (28) it was held that section 92 had 
‘no application where the remedy asked for 
"was-not for the infringement of a public 
tight but for a private right, In that case 
sone executor sued another executor for 
-accounts and for an injunction against 
further management. "The Court held that 
the suit was not bad for want of sanction 
uundér section 92, Civil Procedure Code. 

In Swbbayya y.. Krishna (29) the Full 
‘Bench held that a trustee could be removed 
‘though section 539 .did not expressly give 
‘the power of the Court. - x. es 
: In Ashraf Ali v. Mahammad. Nurajjama. 
(1) the Court held that to a suit. against 
the lessee in which. the trustee was a party 
section 92 had no application as no scheme 
was asked for, the suit being for a declara- 
tion that the lease was invalid and that 
“possession should be handed over to the 
plaintiffs. . 

. Strong reliance was placed by the appel- 
lant on 2 decision .of the Madras High Court 
reported «as — Annavarapu — Nacharamma 
Mallaai v. -Venkatafayya (3). There 
-the late Chief Justice and Kumara- 
swami Sastri, J., held that a suit 
under- section. 92, Civil. Procedure Code, 
‘for enforcing the. terms of a Will which 
‘contained provisions for the administration: 
of public trusts was not maintainable. 
‘On a careful reading of the judgment 


I think the decision Coes not support the: 


appellant’s contention. Allthat was 7 de - 
‘cided in that case was that it was not compe- 


(27) 33 C. 789; 10 Cr W. N, 582. ^ 
ey (9 34 Ind. Cas; 167; 40 E. 439; 18 Bom. 
. R. 335. SE 
(29) 14 M; 186; 1 M; A. J:..95; 5 Ind, Dec. 
(N, S.) 132. wa x - 
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= hose Eee Seth ir aides 
tent “for persons te»dnvoke the provisions 
of section 92 for ‘the purpose of adminis- 
tering the estate of a deceased person with 
a view to compel the executors to give 
-effect to charitable bequests. What was 
"found on the evidence in that case was 
that there was ro fund from which the 
‘charity could be maintained. "The learned 
Judges held thet, in the akserce of a specific 
finding ‘that a trfst had been created, 
a suit of that nature would not lie. But 
the facts of this case are different... Here 
the amount to be ‘spent on the charity is 
charged on the whole estate. The estate 
is worth Rs. 4,000 a year andthe amount 
of the charitable tequest is only Rs. 400 
a year. Funds for the trust have been 
provided by pointing out the source of the 
funds and by making the whole of the prop- 
erty bear the charge for the trust. Where it 
is quite clear that a trust has been properly 
constituted by Will, it is not necessary 
that there should first be an administration 
suit before the trust could be the subject 
of a suit under section 92. Inthe Mofassil, 
administration suits are almost unknown, 
and, if it is considered that an adminis- 
tration suit is essential preliminary to a 
suit-under section 92, the question "would 
arise as to who should bring the adminis-. 
tration suit. The heirs of the testator 
may be quite unwilling to bring the adminis- 
tration suit and anybody who would ordi- 
narily be entitled to bring an administra- 
tion suit might be found unwilling to do so. 
I do not think that the case supports 
any ,wide proposition as is contended for 
by the appellant. Where it is doubtful 
whether there would be funds for the pur- 
pose of satisfying the bequest for charity. 
there it might be necessary to have an 
administration , suit in order to fix the 
amount that might be available for charit- 
after meeting the legiti- 


able purposes i 
“mate demands - of creditors and ‘specific 
‘legatees. ; 


The contention that there must te trustees 
jn charge of the funds in order to entitle 
persons to sue under séction 92 is an obvious 
fallacy.:'One can conceive of cases~ js 

t is 
in such cases the interference of the Court 
would be deemed most necessary and bene- 
‘ficial and it is to prevent charities lapsine 
for want of proper management . that sec. . 
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tion gg, Civil Procedure Code, was enacted 
-on the lincs of Lord Romilly’s Act. 
"In Neti Rama Jogiah v. Wenkatacharlu 
(2) the suit was brought under section 539 
of the Civil Procedure Code for 2 declaration 
that the defendants were not DAarmahkas:- 
thas of ertain temples, and to have 
trustees appointed for the due administra- 
tion of those temples. The learned Judges 
observe at page 452 ee cep The sub- 
stantial question, therefore, for determina- 
tionin the ease is. whether the defendants 
are the lawful trustees of the temple as 
claimed by them. I they are so, there 
is an end of the suit, but, if they are not, 
then.there is a vacancy in the office of one or 
both of the trusteeships, andthe plaintiffs, as 
persons interested in the institution, prayed 
for an order of Court directing the appoint- 
ment of new trustees foi the due adminis- 
tration of trusts of the temple. In our 
opinion such & suit is comprised in the 
words of the section, namely, that ' when- 
ever the direction of the Court is deemed 
necessary for the administration of suc 
trust, and the suit, therefore, falls under 
section 539 (a) of the Civil Procedure 
Code. In support of this view we may 


refer. to the opinion of the Judicial 
Committee of the Privy Council in 
Bishen Chand v. Nadir Hossein (30), 


in which Sir Barnes Peecock in de- 
livering the judgment of the Committee 
stated, ‘If there had been any objection 
that he (i.e, the plaintiff) was illegally 
substituted as trustee, an application might 
have been made by any person interested 
in the performance of the trusts: to have 
him'removed and a new trustee appointed 
by the Court under the Code of 1877. As 
pointcd reference is made to the Code o 

1877 in which for the first time section 539 
was introduced, there having been no sec- 
tion corresponding to it in the Code of 
1859, it is quite clear that the provision 
referred to by the Privy Council is section 
539." In cases where there are no trustees 
or where all the trustees choose to claim 
adversely to the trust, the interference of 
the Court is necessary for the protection of 
the trust. E 


(39) 15 I. A. I at p. 16; 15 C. 329; 12 Ind. 
Jur. 170; 5 Sar, P. C. J. 113; 7 Ind, Dec, (N. s.) 
$03 (P.C) - 
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In Raghubar Diai v. Kesho Raman) 
Das (3I)\ the four detendants between 
them by an endowment created a trust 
in respect of the temple of Janaki Ballabji : 
and of the idgl contained therein, which 
endowment consisted ‘of 5 biswas of 
land, the incdme of which was to be devot- 
ed to the expenses of the temple. The 
,pleirt alleged that, sirce November 1804, 
the donors changed their minds and had 
stopped the payment for expenses. Straight, 
J., observes at page 22: “Now it is not 
necessary, if I read that section aright, that 
there should have been any breach of trust; 
butitis sufficient if there be a public re- 
ligious irust, and the direction of the Court 
is considered necessary for the adminis- 
tration of such trust. This view has been 
adopted by the learned Judges of the 
Calcutta High Court in Latifunnissa Bibi v. 
Nazirun ‘Bibi (32). "Therefore, this may he 
fairly 1egarded as a suit, to put it in 
itsnarrowest form, in which the plaintiff 
asks to have the trust administered by the 
Court. That being so, it seems to me that 
the sanction of the Collector or such officer 
as the local Government might appoint was 
necessary, for the purpose of empowering the 
Plaintiff to bring such a suit.” 

That the defendant need not be a t1ustce, 
nor need he admit the existence of 
a trugt in order to enable the plaintiffs 
to ste under fection 92,is made clear by 
the judgment of the Calcutta High Court 
in Budh Singh Dudhuria v. Niradbaran Roy 
(33), Mookerjee, J., observes st page 437: 
“The case is no authority for the pro- 
position that the Court is ousted of the 
jurisdiction it possesses under section 530, 
Civil Procedure Coce, by the bare —derial 
on the part of the defendant of the existence 
of the trust alleged by the plaintiffs. If 
the view urged by the appellants were 
well-founded, every case of a public charity 
might be excluded from the jurisdiction 
of the Court by reason of the most ground- 
less allegation on the part of the defendant 
that, there is no public trust. But, it is 
an elementary principle that when tle 
jurisdiction of a Court to take cognizance 
of a suit instituted before it, is disputed, 


- (sr) zz A. x8; A. W. N. (1888) 276713 Ind. 

Jur. 148; 6 Ind. Dec. (N. 8.) 439 (P.C). 
(33) 11 C. 3315 Ind. Dec, (N. f) 779. 
(33) 2 L. J* 45^ ; 
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the Court must adjudicate upon the ques- 
tion.** I must hold accordingly that if ina 
suit instituted under section 539, Civil 
Procedure Code, the defendant ^ disputes 
the jurisdiction of the Court to make any 
decree under that section on the ground 
that the trust alleged by the-plaintifis does 
not exist, the Cottrt is not otsted of its 
jurisdiction but must determine the ques- 
tion upon the evidence." ` 

The same principle was laid down in 

Jafarkhan v. Daudshah (34). Batchelor, J., 
who delivered the judgment of the Court 
observes at page 53*: “We think that no 
difficulty is caused by the use of. the words 
‘any alleged breach of any trust’ occurring 
in section 530, for we do not read those 
words as equivalent to any alleged breach 
of any admitted trust. The construction 
which we put upon the section in this res- 
pect has, so far as we are aware, been con- 
sistently followed in these Courts and the 
case of Chintaman Bajaji Dev v. 
Dhondo Ganesh Dev (35) is an illus- 
tration of that. Reference being made 
to page 616 of the report, it will be 
seen that the defendants there pleaded 
that the Savasthan was not a public, re- 
ligious or charitable institution and that 
they were not the trustees but owners of 
the property in that suit." 

It is quite apparent from these decisions 
that the jurisdiction of the Court is not 
ousted by the defendant pleading that he 
is not a trustee or that there is no trust 
for which a scheme could be framed. In 
this case the defendant claims to repudiate 
the prowisions of the Will as the adopted 
son of the testator. His interests are, no 
doubt, adverse to that of the plaintiffs, 
who want to maintain that thereis a trust. 
But in the case of a suit under section 92, 
it is not necessary that there should be 
any active contest as to any breach of 
trust by a trustee. If the circum- 
stances are such that the interven- 
tion of the Court is deemed necessary 
for the purpose of framing a scheme for 
any trust whichis preved to exist, the Court 
has jurisdiction te frame a scheme. No 
doubt, the defendant in this suit could not 


(34) 9 Ind, Cas. 358; 13 Bom, L. R. 49. 
(35) 15 B. 612; 8 Ind. Dec. (N. 8.) 413. 


"*Page of 13 Bom, I, R.—[Ed.] 
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be made to pay amounts due or to surrender 
the property, if any, belonging to the trust, 
he being a stranger to the trust, On the 
framing of a scheme and on fhe appoint- 
ment of trustees, he should be proceeded 
against by the trustees for such reliefs 
as they may deem fit. In that sense, no 
doubt, the suit against the defendant is 
unsustainable, but the suit is perfectly 
competent ` for $: purpose of enabling 
the Court to frafne a scheme in respect 
of the charitable bequest contained in the 
Will, provided the bequest fulfills other 
conditions. 

The second point is one of more difficulty. 
The contention that the bequest is void 
for uncertainty should be considered in 
the light of the provisions of the Will. re- 
lating to the bequest. Paragraph 11 of the 
Will runs thus:— 

* A sum of Rs. 400 should be spent every 
year out of my estate, either for the spread 
of the Sanskrit language or for the spread 
of the Hindu religion or for both. The said 
sum must be a charge on my estate. "The 
executors must make the arrangements 
necessary therefor to have the same con- 
ducted as the then existing trustees of 
the Rajahmundry Hindu Samajam might 
deem fit." "The next clause runs thus: 
‘Further, it is my desire that the Vedas 
relating to my Sakha should te encouraged ; 
and for that purpose, itis my desire chiefly 
a general Sanskrit or Vedic or Oriental 
Library should be established at Rajah- 
mundry inmyname. The executors must 


. make the arrangements necessary therefor.” 


Clause 12 does not present much difficulty. 
It is what I may call a precatory trust. 
There is no definiteness about the trust. 
The amount to be spent for establishing 
the Sanskrit or Vedic or Oriental Library is 
not mentioned and the direction to founda 


-general Sanskrit or Vedic or Oriental Library 


is very vague. What sort of Sanskrit books 
should bein the Library or what sort of Vedic 
books should be collected or what sort of 
Oriental Library it should be, there is no 
indication in the Will, I do not think 
it is necessary to consider this matter fur- 
ther. I hold that, in the first place, it is 
precatory and, in the second place, that it 
is so Vague that it cannot be given effect 
to. Clause rr contains a bequest of a sum 
of Rs. 400 to be spent annually for the 
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spread of^the:Sànskrit. language or the 
spread of Hindu religion or for both, and 
the* executors should- make the arrange- 
inents:nécefsary therefor and should con- 


- 


duct as the then existing trustees of the” 


_ Rajahmundry’ Hindu Samajam might deem 
fit. “Here, again, the testator's directions 
ate! so vague that it will not be possible for 
any Court of Law to decide what is neces- 
‘sary for the spread of thg Sanskrit language 
or for the spread of. the Hindu religion 
and the executors are asked to make ‘such 
arrangements as.the trustees of the Raj ah- 
mundry Hindu Samajam might. deem fit.’ 
‘The trustees of the Samajam may change 
„and the objects of the Samajam are ¿s 
ee and as comprehensive as they can 
The objects of the Samajam are 
de diffusion of the principles of Hinduism, 
the study of Hindu civilisation and, in 
-generaly the advancement of the Hindu 
community. Some of the objects of the 
Association could not be considered charit- 
‘able. or religious ‘under section 92. ‘The 
abequest may be a good one if itis to the 
;Samaejam ; but where a trust is indicated 
.and the Court is asked to frame a scheme 
“under section .92, the provisions of that 
‘section should be complied with before the 
, Court, can be induced to act: In the first 
, place, the trust should be for a public pur- 
.pose, and,in the second place, itshould be 
- ofa ‘charitable or relgious nature. There are 
‘many public purposes which are neither 
. charitable nor religious. "There are many 
‘purposes which’ are charitable ' or 
‘religious but not of a public nature. 
‘The discretion is given to the executors 
_to make arrangements for the spread of 
_the Sanskrit language. The expression 
. ‘spread of theSanskrit language’ is not capa- 
ble of any clear definition. It may bespread 
.in the sense ofintensive culture or of cul- 
.ture benefiting a large number of people. 
.The;expression ‘for the spread of the 
Hindu religion ' is also vague. It is very 
_- difficult for people belonging to various 
. Sects to agree as to what the Hindu religion 
js. Withoutin any way being disrespectful 
to the Hindu religion. or in any way dis- 
paraging the religion, the words Hindu 
religion, do not connote anything specific. 
_It-may, be the, Ved ntic religion or the re- 
ligion ‘of a particular sect and itis not within 
_the province of a Civil Court to say that the 
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‘charitable bequests. were validated, 


"trois 


Hindu religion is and what should be done’ 
to spread it. "The trustees of the Rajah- 

mundry Hindu Samajam may all cease 
to promote the particular form of Hindu 

religion which for a time the same 

trustees were prepared to promote, and 
the Court will then ke called upon 

to frame another scheme by which 

the trustees of this particular estate 
may be left .to manage things 

without réference to the trustees of the 

Rajahmundry Hindu Scmajam. These are 
.some of the difficulties which will face any 
Court which is called upon to frame a scheme 

for the purpose ofcarrying out the intentions 
of the testator. It is 2 well established prin- 
ciple of law that, where the intention of the 
testator is so vague the Court cannot give 
.effect to it. The Court can only interpret 
the Will of a testator, butit cannot be called 
upon to make a Will for the testetor. Jt 
is sometimes thought that a charitable 
-bequest. should not be allowed to lepse, 
and, therefore, some sort of scheme should 
be framed in respect of it. But, with all 
respect to that view, I think the Court is 
-bound to follow certain principles which 
-have guided theCourts of Chancery fora very 
long time. The idea of making charitable 
bequests by Will is new to this country, 
and it would not be right to throw aside 
altogether the principles which have guided 
the Courts of Chanceryin England, in 
interpreting Wills containing bequests for 
charitable and religious purposes. 

I shll proceed to examine the English 
cases that have been cited to us, but before 
entering upon the mazes of the decisions 
.of the Chancery Courts, it is but right that 
_one should remember that the Law of Trusts 
.in England is subject to certain peculiar 
restrictions. In the first place, the laws 
of mortmain prevent bequests .of land 
being made toAssociations and Corporations, 
and, in the second place, realty cannot be 
-disposed of in perpetuity by Will and only 
personalty can be disposed of for a charit- 
able or religious purpose, and even in the 
case of personalty there is a difference te- 
and pure personalty. It 
was by 51 and 52 Vic., Chap. 42, the 
law relating to mortmain and the disposi- 
tions of land, for charitable purposes was 
consolidated. By : 43 Eliz., Chap. 4. 


It 


(4 
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has been the attempt of Chancery Lawyers 
to bring bequests within the ptivicw of 
43 Eliz. and that is the reason why 
we find that in the earlier cases the Court 
of Chancery gave a wide interpretation to 
the word ‘ charity’. . 

Ishall first deal w th the cases relied upon 
for the respondent in support of the validity 
of the bequest. : 
© The earliest case relied on is Atlorney- 
General v. Stepney (13). ‘There a bequest 
of the residue of personal estate for tle 
use of the Welch Circulating Charity Schools 
as long as they should continue, and the 
increase and improvement of Christian 
knowledge and promoting religion, end to 
purchase Bibles and other religious books, 
pamphlets, and tracts, as the trustees 
. thould think fit, to go to the same uses 
with those already bought , and to be kept 
in a house, devised for that purpose, was 
held good. The Lord Chancellor (Eldon) 
in the course of his judgment, after refer- 
ring to the case of Browne v. Yeali (36) 
observes :—'"Lord. Thurlow’s opinion was 
that the testator, not having given this 
Court more of specific direction «s to the 
nature of the books to be purchased end 
circulated, thin that they were to be such 
asmay have a tendency to promote 
‘the interests of virtue and religion, and the 
"happ nessof mankind, had not given direc- 
tion enough: and, therefote, Lord Thurlow 
held the next-of-kin entitled. Tf this was 
that very case, I should certainly feel my- 
celf bound to follow that decision. But 
this, independent of the pe-ulicrities 
telongng to it, is very diffront; and 
if tht Wil hid spectficd Bibks 
‘Testaments, the Court could not have 
refused to execute that purpose. If, 
therefore, there was nothirg more 
in this Will, I should be bound to say 
that whether there is more or less objection 
to the words ‘other religious books. and 
tracts”, there is a denotation of a religious 
purpose, to which the fund may be applied; 
with an option, how it should be ipplied ; 
andI must execute one term of that 
option.” . 

The next caseis that of Mitford v. Reynolds 
- (37). In this.c.se thetcstator’s Will con- 

(36) (1802) 7 Ves. jor. 32 E..R. 19. si 
* (37) (1842) 41 E. R. 602; 1 Ph. 185; 12 L J. 
Ch. 40; 8SoR R. 27 2. NA. 
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tained a . bequest in the following terms 
“ I will,-devise, give, and bequeath the 
temainder of my property...to the Goven- 
ment of Bengal, for the express purpose 
of that Government a[plying the amount 
to charitable, beneficial, and public works 
at and in the City bf Dacca in Bengal, the 
intent.of such bequest and donczs&on being 
that the amount shall be applied exclusively 
to the :benefit of the native inhabitants, in 
the manner they agfl the Government may 
regard to. be most conducive to that end." 
The Lord Chancellor (Lyndhrrst)- con- 
strued it as valid and observed: '' Accord: 


ing to the construction which I put 
upon the words of this bequest 
taken eltogether, it is a bequest 


of money to be applied in the construc- 
tion or establishment of some works for 
the general benefit of the native inhabitants 
of Dacca, for the poor as well es for the 
rich; and I think that comes within the 
principle of the cases I have stated, and 
constitutes, under the Statute of Ellizabeth 
a good charitable bequest. ” 

In Whicker v.. Hume (r7) a bequest to 
trustees of funds to be applied by them 
according totheir discretion for the advance 
and propagation of education and learning all 
over the world was held to be a good charit- 
able bequest and was not void for uncer- 
tainty. The discussion in that case turned 
mainly upon the meaning of the world 
“learning '. If'learning ' had stood alone 
the Court would have held the bequest 
bad for uncertainty, but inasmuch as the 
word ‘education’ was in front of the word 
‘learning ' the Court upheld the bequest. 
-Lord Chelmsford, in delivering the judg- 
ment, stated as follows: “Now the ques- 
tionis, in what sense did the testator use 
this expression ? I apprehend thet if there 
are two meanings of a word, one of which 
will effectuate and the other will defeat a 
testator’s object, the Court is bound to select 
that meaning of the word which will carry 
out the intentions and objects of the 
testator ; and Ithink that your Lordships 
are not without aidin giving the particular, 


limited. interpretation (if I may use the 


expression) to the word ‘learning’ which 
is required for the purpose of establishing 
the validity of this bequest, because when 
you find that the .testator associates 
with that word ‘learning.’ the. : word 


+ 
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‘education’ I think, that ftom the 
society itself in which you find the 
werd, Your Lordships may gather, the 
meaning which it is necessary to put upon 
it, and that he means the word ‘ learning’ 
in the sense of impartig knowledge by in- 
struction orteaching. Well, ifthis construc- 
tion be eorrect, then I apprehend there is 
no difficulty whatever, because it will range 
itself pretty much within the 'meaning 
of the word 'educatiin' although not 
precisely synonymous with it, and it is 
admitted in the argument that if the word 
* education ' had stood alone, the bequest 
would have been valid," Lord Wensleydale 
said, ‘learning’ in this case, I consider as 
equivalent to teaching; learning, as part 
of education. No portion of the charit- 
able fund could be devoted by the trustees 
for the purpose of rewarding learned men 
‘unconnected with education.” 

Now, applying this case to the case before 
us, canit besaid that the trustees are bound 
to spend the money in educating people 
in the Sanskrit language? If they choose 
to give the whole of the amount to a person 
well versed in Sansikrit so that he may im- 
prove his knowledge ofthe language or as a 
reward for his past labours, canit besaidthat 
they aid a public charitable purpose ? This 


makes it quite clear that the bequest 
can be good only if education is the 
object. 


The next case relied on by the respondent 
is a case under the Income-Tax Act. In 
Commissioners for Special Purposes of In- 
come-Tax v. Pemsel (38) the House of Lords 


had to consider whether certain allowances | 


in respect of theincome-taximposed by Sch- 
edule A are to be granted by the Commis- 
sioners for Special Purposes of Income-tax. 
The words ‘ charitable purpose, ’ they held, 
as used in the Income-Tax Act, were not 
restricted to the meaning of relief from 
poverty, but must be construed according 
to the legal and technical meaning given 
to these words by English Law. Lord Mac- 
naughten, in the course of his judgment 
(at page 580), observes, “ That according 
to the Law of England a technical meaning 
is. attached to the word ‘charity’ and to 
the word ‘charitable’ in such expressions 
as ‘charitable uses,’ ‘charitable trusts,’ or 
8):(1891) A. C. 531;611.].Q. B. 265; 
1h es go 7. P. 805." i = i 
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‘ charitable purposes cannot, I think, be 
denied. "The Court of Chancery has always 
regarded with peculiar favour those trusts of 
a public nature which, according to the doc- 
trine of the Court derived from the piety 
of eirly times, are considered to be charit- 
able. Charitable uses or trusts form a distinct 
head-of equity. Their distinctive position 
is made the more conspicuous by the cir- 
ctimstance that, owing to their nature, they 
are not obnoxious to the rule against per- 
petuities, while agiftin perpetuity not being 
a charity is void." "This case does not 
throw any light on the question what are 
charitable bequests and what are not. 

In In re White, Witte v. White (11) the 
Court of Appeal held that a bequest to a 
religious institution or for a religious pur- 


poseis prima facie a bequest for a ‘charitable’ _ 


purpose. “The testator gave his property 


- to the following religious societies to be 


divided in equal shares among them.” 
The testator did not give a list of the 
religious societies among whom he wished 
the properties to be divided. Lord Lindley, 
im the course of his judgment, observes, 
“the gift is for religious purposes ; and, 
secondly, that being for religious purposes, 
it must be treated as agift for ‘charitable’ 
purposes unless the contrary can be shown. 
If once this conclusion is arrived at, the 
rest is,plain. A charitable bequest never 
fails for uncertainty : Mills v. Farmer (39) 
settles that point. Lord Eldon was clearly 
of opinion that the nomination of particular 
objects is only the mode and not the sub- 
stance of a gift to ‘charity.”’ In England 
charity must be of a public nature, but 
ii. Indiaitisnotso. There can be bequests 
-for charity for private purposes and there 
can be a bequest for a religious purpose 
-of a private nature. There can be a good 
bequest in favour of an idol or for the 
peformance of shradh. As I have stated 
above, section 92 is only concerned with 


trusts for public purposes of a charitable . 


or religious nature and so the reasoning of 
the learned Lord Justice cannot apply in 
its entirety to bequests in Hindu Wills. 

In Baker v. Sutton (9) a bequest of the 
tesidue of personal estate for such religious 
and charitable institutions and purposes 
within the Kingdom of England as in the 


(39) (1815) 1 Mer. 55; 19 Ves. 483; 33 R. R.: 
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opinion of the testator's trustees should 
be deemed fit and proper was held to be a 
good charitable bequest. In the case 
before us the question is not whether the 
bequest is a good bequest, hut whether the 
Court should be called upon.to administer 
the funds given for a‘ particular purpose. 
If the bequest was to the Hindu Samajam 
at Rajahmundry, it would be a good be- 
quest. 
out the intention of the testator and in 
controlling the discretion of the trustees 
who are to administer thetrust. The case 


of Mills v. Farmer (39) is relied upon as . 
Showing that a charitable bequest never ' 


fails. Lord Eldon, in the course of his 
judgment, laid down the law thus: “I 
am fully satisfied as to all the principles 
which have been laid downin the course of 
this argument, and accede to them all. There 
isno question that the Court has not the 
power to make a Willfor the testator but 
only to carry into execution that which he 
has made himself; and this it can do only 
by giving to it such a construction as former 
precedents have established to be the right 
construction in every particular instance. 
Neither is there any doubt that the same 
words in a Will, when applied to the case of 
: individuals, may require a very different 
tule of construction from that which 
would govern them if applied tothe case 
of charity. IfI give my property to such 
person as I shall hereafter name to be my 
executor, and afterwards appoint no exe- 
cutor; or, if having appointed an executor 


he diesin my lifetime and I appoint no other 


to supply his place, in either of these cases, 
as to individuals, the testator must be 
held intestate and his next-of-kin will 
take the estate, But, to give effect to a 
bequest in favour of charity, the Court 
will, in both instances, supply the 
place of an executor and carry into effect 
that which, in the case of individuals, 
must have failed altogether, This dis- 
tinction - has proceeded partly, perhaps, 
on principles in the Roman Law which 
we do not at this time perfectly compre- 
hend ; and partly, no doubt, en the re- 
ligious notions which formerly obtained 
in this country, accqrding to which it fell 
` to the O-dinary’s province to distribute, 
in case of ‘intestacy. A third principle, 
which it is now too late to call in question, 
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is that, in all cases in which the testator 
has expressed an intention to give to charit- 
able purposes, if that intention is declaged 
absolutely and nothing is left uncertain 
but the mode in which it is to be carried 
into effect, the intention will be carried 
into execution by this Court, which will 
then supply the mode which alone was left 
deficient." 


In Cocks v. Maipuers (40) it was held by 
Sir John Wickers, V. C., that the bequest 
to the Dominiian Convent at C was neither 
within the letter nor the spirit of 43 Eliz. 
Chap.4. At page 585, he observes: “A 
voluntary association of women for the 
purpose of working out their own salvation 
by religious exercises and self-denial seems 
to me to have none of the requisites of a 
charitable institution, whether the word 
‘charitable’ is used in its popular sense ot 
in its legal sense. It is said, in some of the 
cases, that religious purposes are charitable 
but that con only be true as to rligious 
services tending directly or indirectly to- 
wards the instruction or the edification 
of the public, an annuity to an individu]; 
so long as he spent his time in retirement 
and constant devotion, would not be charit- 
able, nor would a gift to ten persons, so long 
as they lived together in retirement and 
performed acts of devotion, be charitable. 
Therefore, the gift to the Dominican Con- 
vent is notin my opinion, a gift on a 
charitable trust." 

In this case it has been very vehemently 
urged that, inasmuch as the trustees have 
the choice of spreading the Hindu religion, 
therefore, the bequest is for a religious pur- 
pose and could not fail for uncertainty. 
Cocks v. Manners (40) is an answer to that. 
As I said above, the trustees may take into 
their heads to promote the Hindu religion or 
to contribute to the spread of the Hindu 
religion by giving the whole.of the amount 
to one person or to a particular Muti, a re- 
ligious purpose, which in England should 
necessarily be a public purpose in order to 
validate a bequest need not be so in India, 

In Townsend v. Carus (10) Wigram, V.C., 
held that a gift to be applied to promote 
the spiritual welfare of God's creatures was 


. (40) (1871) 12 Eq. 5741 40 L. J. Ch. 640; 2 
I. T. 869; 19 W. R. 1055. 5 $ M 
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for religious, and, therefore, charitable pur- 
poses. 

, gt is ‘contended that a general bequest 
for the spread of Sanskrit language is 
good on the authority of Attorney-General 
v. Flood (18). In that case a bequest was 
given to the "Trinity College, Dublin, for 
the study of Irish language. "There can 
be no objection at all to a bequest to the 
University or to a College, or even to the 
Rajahmundry Hindu ajam being held 
goodifitis for the study of Sanskrit 
or any other language. Where the bequest 
is not to a Society but to trustees who are 


asked to-do certain things, and where the ' 


Court is not ina position to control the dis- 
cretion of the trustees, there the Court has 
te.see whether the intention of the testator 
is specific enough to control the discretion 
of the trustees. In In re Scowcro ft, Ormrod. 
v. Wilkinson (41) bequest to the Vicar of a 
parish for the time being of a building used 
as a Village Club and readingroom ‘to be 
maintained for the furtherance of Conserva- 
tive principles and religious and mental im- 
provement and to be kept free from intoxi- 
çants and ‘dancing’ was held good. In this 
case the intention is clear and the object 
is of a charitable and of a public nature. 

In Clode v. Andrews (12) the testa- 
trix directed her trustees to pay trust 
monies to M to be applied by him ‘for such 
Missionary object or objects at home, abroad 
or in tbe Colonies as he shall in his absolute 
discretion select. M was known by the 
testatrix to have been. engaged in assisting 
the Christian Mission in Foreign Contries and 
abroad. Warrington, J., held the bequest to 
begood. He said: “It is suggested that 
the words of the gift are too vague, as the 
words ‘Missionary objects’ are not necessarily 
confined to Christian Missions. But there 
is a widely spread use of the word ‘ Mission- 
ary’ as one engaged in the work of relig iots 
and particularly Christain Missions. I think 
that I am entitled to consider who Dr. 
Macleen was, and that he wes engaged for 
many years in the work of Christian Missions, 
and that he and his work were known to the 
testatrix. . Ithink that the testatrix used 
the word ‘Missionary’ in its ordinary 
and popular sense, and I hold that the gift 
was a Valid charitable gift." In the couse 


(41) (1898) 2 Ch. 638; 67 I, J. Ch, 697. 
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of the oumes the Irish case of Scott v. 
Brownrigg (14) was quoted to show that the 
word Missionary was not capable of any 
definite meaning. Warrington, J., as the 
report shows, declined to follow it. ap 
In Morice y. Bishop «of Durham (42) 
a bequest in trust for such objects of bene-. 
volence and liberality as the trustee in his ` 
own discretion shall most approve, was not 


' held to be a charitable legacy. The Lord 


Chancellor(Eldon) in meeting the contention 
thatit wes a charitable bequest end that the 
trustee might devote every shilling to charit- 
able use, observed as follows: “But the 
true question is, whether if, upon the 
one hand he might have devoted the 
whole to purposes, in this sense chari- 
table, he might not equally according 
to the intention have devoted the whole 
to purposes benevolent and liberal, end 
yetnot within the meaning of charitable 
purposes, as this Court construes those 
words; and if, ccording to the intention 
it was competent to him to do so, I do not 
apprehend, that under eny authority upon 
such words the Court could have charged 
him with maladministration, if he had ap- 
plied the whole to purposes, which according 
to the meaning of the testator, are benevo 
lent andliberal: though not acts of that 
species of benevolerce and liberelity, wiich 
this Coyrt inthe: onstruction of & Will calls 
charitable acts But the question is whe- 
ther, according to the ordinary sense, not 
the sense of the passages and authors allud- 
ed to, treating upon the great and exten- 
si ve sense of the word ‘charity’ in the Christ- 
ian religion, this testatrix meant .by these 
words to confine the defendant to suth acts of 
charity or charitable purposes as this Court 
would have enforced by decree, and reference . 
to a Master. I do not think that was the 
intention; and, if not, the intention is 
too indefinite to create a trust. But it 
was the intention to create a trust; and the 
cbject being too indefinite, hes failed.” 
In the present cese if the trustees choose to 
apply the whole of the amount to a religious 
purpose which is not ofa public character, 
could theeCourt say that itis not within 
the discretion of the trustees to do so ? If the 
trustees be held to have a discretion. under 


(42) (1805) ro Ves. (Jum) 522: 32 E.- R. 947; 
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the Will to do so, then the Court. would be 
powerless to control that. discretion, and, 
applying the principle ..of the case of 
Morice v. Bishop of Durham (4:), Y must 
hold that the discretion is too wide to be 
controlled by a Court, aud, therefore, the 
bequest is bad. . 

In In ne Macduff Macduff v. Macduff 
(20) a bequest. of money for some one ór 
. more charitable purposes  philanthropc 
or 
reason of the existence of the...... (blank), 
but should be treated -as one` for the 
purpose of charitable or .philanthropic 
‘purposes. Such. a bequest is not a 
' good charitable tequest .as -there are 
philanthropic ^ purposes which. are not 
charitable . Lord Lindley , after referring - 
to Lord Eldon’s dictum in Morice v. Bishop - 
of Durham- (42) , observes at page 463: 
“Therefore, when we are dealing with general 
words, we must consider whether there is 
such an indication of purpose. or of trust 
that the Court, if called. upon to execute 
it, can see what it has to do can see thelimits 
of its: own powers. - The words here are 
charitable or. philanthropic,’ 
‘Chatitable,” I suppose, is there used in, the | 
popular. sense. *** Then what is the meaning , 
of the word ‘philanthropic?’ * * * 
The Attorney-General says, < ‘What 
philanthropic gi oe ig not estable * 
you are dealing with 

two words of. so Vague a meaning 
that it is extrémely difficult to say, but 
we can suggest purposes which might be 
phi lanthropie andxot charitable —purposes 
indicating good will to rich. men to the ex- 
“clusion of. poor men. Suck purposes would 
be philanthropic in the ordinary accepta- 
tion of the word that is to say, in the wide, 
-loose sense of indicating good. will towards 
mankind or a great portion of them; but I 
2 not think they would be charitable. 
Iam quite aware that a trust may be charit- . 
able: though not confined to the poor; ‘but 
"I doubt very much whether a trust would 
: be declared to be charitable which excluded 
the poor." He refers to thejudgment of - 
~ Lord Macnaghten in Commissioners, for . 
Special Purposes of Income-Lax v. Pemsel . 
(38) aid observes, ‘ 


naghten did not mean, to say that every 
object of public. general sutility must: ne- 


; IDUN casts, 


eve Was held not bad simply by. 


"Now Sir Samuel Romilly ` 
: did not mean, and Iam certain Lord Mac- . 
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a charity. Some may be, 
and some may not be. In Kendall v. 
Granger’ (43) where the language was *for 
encouraging undertakings of general utility.’ 
Lord: Langdale came to the conclusion that 
-that was not a charity, and I am not aware 
that his decision has ever been, overruled 
or questioned. Now, what Lord Macna- 
ghten said is obviously a paraphrase of the 
words of Sir Samfel Romilly which I have 

. just read : “‘ Charity " in its legal sense com- 
prises four, principal divisions: trusts for the 
.relief of poverty, trusts for the advance- 
ment of education, trusts for the advance- 
ment of religion and trusts for other 
purposes beneficial fo the community 
not falling under any of the preceding 
-heads,’ leaving out those somewhat 
- significant words ot Sir Samuel Romilly as 
to the fourth head, ‘which is the most diffi- 
.cult' which showed perfectly plainly that 
Sir Samuel Romilly saw, and I do not 
doubt that Lord Macnaghten saw’ 
also, that. there might be some purposes 
of public general utility which might be 

-charitable and some which might not. In 
deciding the case we must fall back upon 

-the Statute of Elizabeth, not upon the strict 
-or narrow words of it, but upon what has 
been called; the spirit of it, or the inten- 
tion. of it. As Lord Eldon says, this Court 
has taken great liberties with charities, 
but the liberty is always restricted by fall- 
.ing back or professing to fall back upon 
the Statute of Elizabeth,” à 

I may observe that the high water- mark 
of liberal interpretation as regards tke i in- 
tention of a testator was reached when the 
House of Lords held that a bequest that a 
Hospital be established at Dundee to 
accommodate 100 boys was a good bequest. 
In Magistrates of Dundee v. Morris (44) the 
. Lord Chancellor observed at page 156: “It 

.is.said on the part of the respondents that 
the mere wisi to establish an Hospital for a 
... number of boys is.so indefinite and uncer- 
tain that it is impossible to carry it out with- 
out the danger of defeating instead of effec- 
tuating the testator’s intention. Thatitis at 
the best but-the indication of a mere floating 
desire, not of any former and settled de- 
termination, But the expression of a wish 


(43) (1842) 5 Beav. 320; ir L. J. Ch. 4053 
.6 JU: 91959 R. R. 507; 49 E. R. 593. 
(44) (1858) 8. Macq, 134: 149 R. Re 233. 
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by & testator that his property should be 

applied to a particular object amounts to a 

, bequest for, that object; and the language of 
this Will appears to convey with sufficient 

. certainty what the testator desired should 
be carried into effcct. «The words 'estab- 

‘lish an Hespital’ must, I think, be taken 
to expess an intention that a building should 

be provided which seems to have been assum- 

ed as the meaning of the word ‘establish’ 

in the case of the Attorney-General v. 
Williams (45). He held “that the testator 

having intimated his wish to devote 

“his property to the establishing an 
Hospital, every subsequent writing .of 

the testator, upon the same half 

sheet of paper, is to a certain extent 

a confirmation of the previous charit- 

able bequest. It amounts to a decla- 

ration that the fund which he had appro- 

priated to that purpose is to be subject 

to a reduction to the amount of the legacies, 

and the first of them, after those which 

telate to the Hospital, had an express refer- 

ence tothis appropriation of his property 

by its commencing with the words, ‘I 

further wish,’ " 
The later decisions of the Court of Chance- 


ryin England are for a narrower construc- ` 


tion, not only of the word ‘ Charity’ but 
also of the terms of the Will regarding 
the intention of the testator. In- Dunne 
v. Byrne (15) the Privy Council held 
that a residuary bequest to “the Roman 
‘Catholic Archbishop of Brisbane, and his 
successors to be used and expended wholly 
orin part assuch Archbishop may judge 
most conducive to the good of religion 
in this diocese " is not a good charitable 
‘bequest and is void. The words of the 
Will are, "I will and bequeath... that the 
residue of my estate should be handed 
to the Roman Catholic Archbishop of 
‘Brisbane and his successors to be used 
and expended wholly or in part as such 
Archbishop may judge most conducive 
to the good of religion in this diocese.” 
Lord Macnaghten, who delivered the judg- 
ment of their Lordships of the Privy Coun- 
cil, observes, at page 41r, “the language 
of the bequest (to use Lord Langdale’s 
words) . would be ‘open to such latitude 
of construction as to raise no trust which a 


u3 (rz04), 2 Cox 387; 4 Bro. C. C. 526; 30 E, 
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Court of Equity could carry into execution.’ 
Baker v. Sutton (9). If the property as 
Sir William Grant said in James v. Allen 
(46) ‘might cgnsistently with the Will te 
applied to other than strictly charitabie - 
purposes, the trust is too indefinite 
for the Court to cxecute.  " In this case 
the bequest wasto the Archbishop cf 
Brisbane and his successors to be used 
in a way most conducive tothe good of 
the religion. It may be taken for granted ' 
that the Archbishop of Brisbane would 
not use the income of the property be- 
queathed to any other purpose than for the 
good of religion in his diocese. But 
inasmuch as a discretion was given him- 
to use the amount wholly or in part for 
sucha purpose, the bequest was held void, 
because the discretion of the Archbishop 
could not be controlled by the Court. 

Can it be said in this case that if the 
trustees choose in conjunction with the 
trustees of the Hindu Samajam at Rajah- 
mundry to use the funds for a religious 
purpose which is not of a public character 
or a purpose which is not strictly religious 
as the Couits understand, the Court could 
pull them up or charge them with mal- 
administration? When such a thing can- 
not be done, and when the trustees could 
always plead a discretion under the Will 
to waive the control of the Court, the 
bequest cannot be held'to be a valid be- 


: quest. - 


In Blair v. Duncan (6), where a testatrix 
by codicilin her own handwriting directed 
her trustee that, in the events which 
happened, one-half of the reSidue of 
estate should be applied for ‘such charit- 
able or public purposes as my trustee 
thinks proper,’ the House of Lords held 
that the direction was void for uncertainty. 
Lord Halsbury in the course of his judg- 
ment observes: “It appears to me that 
it would be equally the Law of England 
asit would be the Law of Scotland that 
the disposition here given to A. B. to deter- 
mine what particular public purposes should 
be the object of the trust is too vague 
and uncertain for any Court either in Eng- 
land or Seotland to administer." Lord 
Robertson says at page 49, “the Courts 
have, I think, as matter of historical fact, 


(46) (1817) 3 Mer, 15; 17. R. R. 4i BOER. 7, 
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consciously the bias which disposes every- 
one favourably towards charity: and 
this never appeared more plainiy or was 
avowed more frankly, than in the decision 
of your Lordship's Huse in the Morgan 
case Magistrates of Dundee v. Morris (44). 
To this favour for charitie I ascribe the 
decision in favour of the validity of a 
bequest for such charitable. purposes 
as a trustee may select. Accordingly, when 
I am asked to apply, by analogy, to public 
purposes decisions about charitable 
purposes, I decline to do so. ‘The proper 
inference from those cases is, not that 
‘the law that the testator must select a 
particular class or particular classes of 
objects before he can leave it to a trustee 
to select the object of the bequest is relaxed, 
but merely that it is settled that charitable 
purposes form such a particular class.” 
As I have said above, the House of Lords 
adopted a very liberal interpretation, as 
. Lord Robertson says, in the case of 
Magisirates of Dundee v, Morris — (44). 
The most important case, in my opinion, 
which beats upon this question is the case 
of Grimond v. Grimond (7). "There a testator 
ditected: his trustees to divide a portion 
of the residue of his estate to and among 
such cheritable or religious institutions 
and societies, as they might select. The 
House of Lords held that the bequest 
was void for uncertainty. The dissenting 
- judgment of Lord Moncreiff applies with 


great force to the conditions prevailing ` 


in India. Speaking of religious purposes, 
he says (page 608*): “It issaid, that 
the term ‘religious purposes’ is more 
testricted and definite than ‘public pur- 
poses.’ This may be true, but it does not 
follow that the term ‘religious purposes’ 
is sufficiently specific to be enforced. In- 
. deed there may be as much doubt and 
dispute as to its interpretation and limits 
as in regard to ‘public purposes.’’’ This 
view was upheld by the Howse of Lords. 
If there is so much difficulty in ander- 
standing the words ‘religious, purposes’ 
in a place like Scotland, where there are 
not many religions, in Incia, the difficulty 
will be all the greater, where it is not possible 
to postulate definitely what the. Hindu 
religion is. No two persons will give 
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the same answer to the question “ what 
is Hindu religion." The popular expres- 
sion “Hindu religion" includes in tts 
ambit the highest aspirations of'tbe human 
coul and the noblest ethics as wellas the 
lowest and debased forms of animal and 
demon worship. Lord Halsbury says, (at 
page 126), "In my opinion, the testator 
here has not given a class from which he 
allowed his trusteek to select individually, 
but he has left Mis directions so vague 
that it is in effect giving some one else 
power to make a Will for him instead of 
making a Will for himself, which I conceive 
to be the objection always entertained 
where the directions are so extremely 


‘vague that you cannot say whatit isthat 


the testator meant. In this case the testator 
has not made any Will himself; he bas 
allowed some one else to make a Will for 
bim after his death, and that the law will 
not allow." Lord James said ''I concur 
for the reasons which have been given by 
Lord Moncreiff in his judgment.” 
What the respondent wants us to do here 
is to make a Will for the testator. He 
says, if the objects are not plait the Court 
should frame a scheme ana make the 
objects plain. ‘That is not the function of the 
Court and as Lord Halsbury has laid down 
no Court can make a Will for any testator. 
In Kendall v. Granger (43), 2 bequest 
of personality to trustees to be applied 
for the relief of domestic distress assisting 
indigent but deserving individuals, or en- 
couraging undertakings of general utility 
was held void as a charitable bequest. 
Lord Langdale laid down the law thus: 
* Now, a charitable purpose may very 
well, I conceive, be a purpose of general 
utility ; but the question, which seems to 
me to arise in this case, as in the case of 
a gitt to benevolent purposes, is, are all 
purposes of general utility necessarily such 
purposes as this Court deems to be charit- 
able? I own, that, in my opinion, according 
to the decisions which have taken place 
in this Court, they are not. The words 
*general utility' are so large, that they 
comprehend purposes which are not charit- 
able and comprising purposes which are not 
charitable, the trustees have an option 
to apply them to purposes which are not 
charitable, and consequently to divert the 
trust fund from those purposes which this 
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i aes isin the habit of considering charit- 
able. 
eI will now consider briefly the Indian 
Cases on*the point. In Chandi Charan 
Mitra v. Haribcla Das (16), it was held 
that under the Hindu system of Law a 
general endowment for the expenses of 
worship “of God without giving the name 
of the deity for whose benefit the endow- 
ment is to take effect gwas void for uncer- 
tainty. This case iow: the cese in 
Phundan Lat.v. Arya’ Pritinedhi Sabha 
(47), where it was held, that a dedication 
‘not to any particular deity which was 
subsequently to be installed in a temple 
but to Thakurji in a Thakurdwara without 
mentioning the particular Thakurji to whom 
the property was dedicated was void for 
uncertainty. Richards and Banerjee, JJ., 
held that “it was not a dedication 
to. any particular deity which was sub- 
Sequently to be installed in a temple. It 
was a dedication to the Thakurji in his 
thakurdwara without mentioning the Tha- 
kurji to whom the property was dedicated. 
As we have already said, there was no 
Thakurji anà no Thakurdwara, therefore, 
the dedication was bad on the ground o 
uncertainty." — | | 
In Parbati Bibee v. Ram Barun Upadhya 
.(48) the residuary clause of he Will of a 
Hindu. governed by the Mitakshara School 
of Hindu Law was. as follows: “ As to 
the rest and residue of my estate I give 
and devise the same to my executor in 
trust to spend and give away the wholé 
.thereof in charity in such manner and to 
Such religious and charitable purposes 
as he may in his discretion think proper.:’ 
The bequest of the residuary estate was 
held.to-be a valid and charitable bequest. 
Henderson, J., observes at page 899: "In 
my opinion, however, the direction to spend 
and give away the whole of the residue 
‘in charity governs the words.that immedi- 
ately follow and, therefore, the purposes 
for which the fund-is.to be spent must be 
charitablé though. they may at the same 
time bé:religious. Upon this construction, 
the executor willnot be justifiedin applying 
the subject of the trust to objects which 
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ate not charitable. In that view I declare 


.the bequest of the residuary estate of the 


testator to be a valid charitable bequest. "' 
| If the, objects of.the charity are not 
definite but if the purpgse is definite the 
Court will uphold the bequest. In Gordhan 
Das v. Chunti Lal (r9) it was held that a 
settlement of the income of seven villages 
to the extant of Rs. 500 amonthto beap- 


‘plied to charitable purposes ata Dharmasala, 


which he hadfounded was heldto be a good 
bequést, The learned Judges observe at 
page 114: “The dedication in the case 
before us is for charitable purposes and for 
charitable purposes alone. A trust for 
such purposes, that is, for charity generally, 
will always be carried out notwithstanding 
that the objects ofthe charity are not 
Specifically defined. The Court’ can, if 


.necessary, in such a case, settle a scheme 


for its proper administration.” , 

In the present. case also, if the whole 
amount is to be spent for only, a charitable 
purpose, it will be competent for the Court 


.to indicate the objects cf the charity. `° 


In.the light of these decisions I must 


‘hold, that the hequest contained in clause 
.II of the Will is void for uncertainty. 


The next point urged is that the de- 
fendant is not bound to give effect to the 
terms of the Will as he, by right of survivor- 
ship,ifentitled to the whole of the prop- 
erty. Itis urgéd that .unless at the timé 
of the adoption it was made a condition, 
that the bequest should not be disturbed 
by the adopted son and unless the natural 
father had agreed to such .a condition, 
the àdopted son could repudiate &he terms 
of the Will making a bequest in fávoür of 
charity. Before I consider the law on the 
point, itis necessary to notice a few facts, 
The testator died in 1909, The adoption 
was not made till 1911. The widow was 
in. possession ofthe property. and carried 
out the terms of the Will The testator. 
was a well-known man in the place. The 


widow made the adoption by virtue of the 


powey given in clause 6 of the Will. The 


‘Will is a registered Will. It cannot be: 


contended, that the natural father was 
unaware ofthe terms of the Will and did 
not tacitly ‘acquiesce in the terms of the 
Will. The appellant urges that; tha plaintiffs 
should have specifically. pleaded that there 


' Wassucha consent on the part of the natural, 


‘Vols 93) 


father. I do not think that, in the cir- 
: cumstances, it was incumbent on the plaintiff 
to plead that.. The Court is entitled to 
draw an inference of tacit consent from 
the evidence in ‘the case. “It is unneces- 
sary to discuss this point at length on 
account of my ‘decision on ‘point (2). 

The appellantrelies:upon Balkrishna Motl- 
ram Gujar v. Shri Uttar Narayan Dev (23); 
Bhyri Appamma v. Bhyri Chinnammi 
(49), Lakshmi v.  Subramanya (50). In 
Balkrishna Motiram Gujar v. Shri Uttar 
Narayan Dev (23) a Hindu, who wasin 
possession of ancestral property executed, 
when he took the defendant in-adoption, 
& Vyavastapatra with the consent of the 
natural father of the defendant whereby 
he directed payment of an annual sum for 
the purpose of lighting lampsin a specified 
temple. The Court held, that the grarit 
in favour of the temple was invalid as not 
having been recognised by custom to 
be appropriate at the time of adoption 
or binding upon the adopted son in modi- 
fication of the strict rules of Hindu Law. 
"Ihe learned Judges observe at page 549*: 
“Tt would appear to have been established 
by these decisions that agreements for 
reasonable provision for: widows ought to 
be upheld as valid according to general 
custom modifying the strict terms of Hix du 
Law. But no authorities have been*quoted 
before us in:favour of any other -persons 
in such connection or in support of 2 general 
extension of the modification so as te 
include, as here claimed, reservations: in 
favour of charities and religious endow- 
ments. The burden of establishing any 
such extension would lie upon ‘the person 
seeking to prove such modifications -of 
the strict rules of the Hindu Law. That 
"burden has here not been discharged." A 
Hindu can settlea portion of his ancestral 
‘property upon anybody he likes and then 
‘take a boy in adoption. The adopted 
‘boy could' not under such circumstances 
impeach an alienation made before the date 
of his adoption. ‘The Court would , view 
with suspicion only such arrangements 
as ate unreasonable “and . subversive of 
the interests .of the adopted son.- 

(49) 58 Ind.” Cas. 5rrpr2 D. W. x7. 

.(50) 12 M. 495; 4 Lid. Dec. (N. OE) 6yT. i 

*Page of 43 Be—[Ed.]. hisce cum 
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The ease Bhyrl | Appamma v. 
Bhyrt ` Chinnammi (49) decided that; 
in the absence of any agreement 
with the natural father” at the 
time of adoption, if there is a bequest 
in tavour of the widow im the W I of the 
testator the adopted son could repudiate 
the -bequest. A widow can, at the- time 
when she makes the adoption with the 
consent of sapinfas, stipulate for the 
maintenance of herself in cases of disputes 
arising between her and her adopted son 
and such an arrangement is reasonable, 
The Courts would uphold such an arrange- 
ment, but where a widow makes an adop- 
tion by virtue of the power given under 
the Will of her husband then, unless the 
natural father was aware of the provisions 
of the Will, it might be contended that 
if the father was aware of the provisions 
he would not have given his boy in adop- 
tion and, therefore, the adopted son is.not 
bound. In Ganapati Ayyan v. Savithri 
Ammal (24) Subrahmania Ayyar,J., observes 
as follows: “If, from the ,-bypothetical 
case, we turn to the actual facts of the 
ease before us, there is no doubt that the 
title of the adopted son could not affect 
the right of the charity, for the latter tight 
had vested long befote the adopted son’s 
right arose. The second defendant's rights 
must, therefore, be held to be subject to 
that created in favour of the charity by the 
oral devise, and it is hardly necessary to 
po nt out that Exhibit A does not evidence 
analienation by the widows, but isa mere 
formal declaration executed by the persons 
appointed'by the testator to bring into exist- 
‘ence stich written evidence of his disposition 
and who held possession of the property 
devised till. they transferred the same 
‘to the duly constituted manager of the 
charity only as the trustees for the charity, 
Compare Baskar Purshotam v. Savasvatibat 
51)." 

l 2h the present case the widow ‘acted 
in conformity with the W 1l and it cannot, 
.on the evidence before us, be said that the 
natural father was unaware of the terms 
ofthe Will. The adopted son cannos 
‘approbate and reprobate the Will at the 
same time. He owes his existence to the 
W 11 and, in the circumstarnces of the case, 


(51) 77.B. 486;-9 Ind. Dec, (N, S.) 316, 


"roto ` 
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the onus lies heavily upon him to show 
that his father was unaware of the provi- 
sions n the Will and he has not discharged 
the burden. I find this point against 
‘the appellant. The question of arrears 
‘need. not be considered,as I hold thet the 
‘defendanf cannot be directed in this suit, 
‘even if it were held that the suit is main- 
‘tainable, to pay up any amount due to 
_ the trust. 

- The appeal, therefore, ‘should be allowed. 

As regards costs, the three executors 
appointed by the testator declinedto act 
and all the trouble has evidently arisen 
on account of their unwillingness to act. 
Onie of the executors is the second plaintiff. 
In these circumstances, I think, the plaint- 
lift ought to be made to bear ‘the costs of 
the dppellant both in this Court and in 
‘the lower Court., 

The appeal is allowed with costs 
throughout, and the Memorandum of Ob- 
jections is dismissed without costs. 

2 N. V. Appeal allowed: 

K&B. E, M erno. of objecttons dismissed. 


ALLAHABAD HIGH COURT. 
SEconD CIVIL APPEAL No. 1865 ro 1868 
. OF X921. 

. March 16, 1923. 
Present:—Mzr, Justice Rafique and Mr. Jus- 
tice Lindsay, 
BANDHU RAM AND ANOTHER—DEFEND- 
, ANTS—-APPELLANTS 
versns 
.RAM KISHUN SONAR AND ANOTHER 
PLAINTIFFS AND JANCGALI SONAR— 
DEFENDANT—RESPONDENT, 

Hindu. law— Alienation by father—Legal neces- 
sity—J ustification— Immediate necessity. 

In order to justify an alienation made by a 
Hindu father it is.not sufficient in law to show 
that at the time of the alienation debts binding 
upon the family were outstanding. ` It must 
further” be shown that the alienation had to be 


undertaken under the pressure of present neces» ` 


sity for the discharge of the. debts, [p. 3011, co]. 1] 
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Where, therefore; a Hindu father sold the Jan 
family property in order to pay off debts includ- 
ing a mortgage-debt which formed the bulk of 
the consideration but which was not to fall due 
till two years and some months subsequent to 
the date of the sêle, and the scheme adopted for 
the liquidation of the debts by the father was 


not a prudent one: 


Held, that the sale could not be held to ss 
been made for a legal necessity and was liable 
to be set aside, [p. rorz, coi. 2.] 


Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the “25th 
May. 1921. 

E. A. Howard and Dr. K. N. Kalju, 
i the emer 
Mr. J..M. Banerji, for the Respondents. 


JUDGMENT.—The plaintiffs in the four 
suits which have given rise to these appeals 
are the sons of Jangli Sonar who was 
impleaded as the third defendant. The 
suits were brought to set. aside four trans- 
actions of sale carried out by Jangli in favour 
of the other defendants to the suits on the 
allegation, among others, that there was no 
legal necessity for them. 

The Court of first instance decteed the 
claims subject to paymeat of certain sums 
which in its opinion were binding debts for 
which the plaintiffs were liable. The lower 
Appellate Court, though differing from the 
First Court in respect of some of its findings, 
afirme the decrees in all four suits. It 
is argued in seeond appeal that on’ the 
findings 
che ought to have held that all four transfers 
were for legal necessity and ought, in conse- 
quence, to have dismissed the suits, 

‘The four sale-deeds were for a total con- 
sideration of Rs. 4,799-15-0, made up of the 
following items :— 

(a) Rs. 4,100 left for paymet to one Sheo 
Saran Sahu on account of his mortgage dated 


the r4th August 1915; 


(b) Rs. 249-15-0 due in respect of a 
promissory-note of the 15th August 1917. 

(o) Rs. 50 paid in cash to the vendor 
prior to registration ; and 

(d) Rs. 400 paid to ore Bilas for repairs of a 
house belonging to the family. 

The le&rned Judge has found that all these 
sums except the item (c) of Rs. 50 repre- 
sent debts trhich were properly incurred and 
were binding, upon the joint family. But 
he has , notwithstanding, upheld the judg. 
ment of the First Court on the ground that 


arrived at by the District Judge . 


i 
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although there were in existence at the 
time of the sales now complained of 


these debts which bound the family 
estate, the sales should not be 
allowed to stand because the vendor 


was careless and did not take due precautions 
with regard to the terms of the sales. He 
refers to the following facts: first, that a 
sum of Rs. 4,500 was allowed to remain 
in the hands of. the purchasers although 
the debt could not be called in by the mort- 
gagce tillthe 30th August 1920 (the sale 
"took place in 1918) the result of this according 
to the learned Judge, was to cause loss to 
the family represented by the interest which 
m ght have accrued to them, had the noney 
been handed over to Jangli at the time of 
the sales. In the second place, he found 
Jangli guilty of negligence in not providing 
that the purchesers should combine in or- 
der.to offer the mortgage-money in a lump 
.stm and in not making an arrangement 
with the mortgagee for the acceptance of 
the mortgage-money before the due date. 
The Judge thought that these omissions 
were calculated to involve the family in ex- 
pensive litigation; He concludes by saying 
that the deeds ''were entirely apart" from 
the pectiniary interest of the fam ly,. mean- 
‘ing presumably that the sale transactions 
instead of being beneficial were pfejudicial 
to the family. ° * 

The reasoning of the Judge is not alto- 
gether clear but we take it that he meant 
to find that, although there were binding 
debts, the scheme which Jangli adopted 
for theireliquidation was not a prudent one. 

It is argued, however, that the sales ought 
to have been upheld onthe grotind that the 
Judge had found that the whole considera- 
tion, except the sum of Rs. 50, was applied 


- ot to ba applied tothe discharge of debts 


which were legally binding. : 

But in order to justify an alienation 
made by the father it is not sufficient in 
law to show that at the time of the aliena- 
tion debts bindng upon the fam ly, were 
Outstend ng. It must further be shown that 
the alienation had to be undertaken under 
the pressure of a present necessity for the 
discharge of the debts. .As was pointed out 
in the well-knowu case of Hgnuman Prasad 
Pande, the power of a.limited owner to charge 
the estate can only be cxercised rightly in 


case of uced or for the benefit of the estate, 


The actual- pressure on the estate, the 
danger ‘to be averted or the/ benefit fo be 
conferred upon it in the particular instance 
is the thing to be regarded. These 
observations which were made in regard 
to a case of mortgage apply witp equal, if 
not greater, force to a ease of sale. i 

As the learned Counsel for the respondents 
points out there is\nothing whatever to show 
that there was? any immediate pressure 
upon Jangli at the time he executed these 
sale-deeds. The mortgage debt which forms 
the bulk of the consideration was not to fall 
due till the 30th August 1920, that is, two 
years "and some months subsequent to the 
date of the sales, and the mortgagee could 
not have been insisting upon payment of 
his debt'then for he had no right to do so. 

In the absence then of proof of any com- 
pelling necessity for these transfers by sale, 
it must be held that they were not 
alienations which could be justified under the 
H ndu Jaw. There is also the further consi- 
deration that the Court below finds that the 
sales cannot be held to have been made for 
the benefit of the joint famly. We hold, 
therefore, that no ground has been ‘estab- 
lishedfor interference withthe lower Court's 
judgment and’ we dismiss ‘these appeals 
with costs including in this Court fees on . 
the higher scale. | 

M. D. Jj. Appeals dismissed. 


M 
BOMBAY HIGH COURT. . 
SECOND CIVIL APPEAL No, 174 OF 1923. 

. April 3, 1923. 
Present:—Sit Norman Macleod, Kr. 
Chief Justice. E 

VISHNU NAGAPPA VENKATESH 

BHAT—DECREE- HOLDER— ÁPPHLLANT 


i versus . 
NARASINHA PANDURANG PRABHU. 
—RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art, 182 
(5) Execution of decree— Application for posts 
ponement, whether $tep-in-aid of execution. 

An application made by the decree-holder and 
the judgment-:debtor to the Executing Court to 
Postpone the execution proceedings with a view, 


"i012 
PARSOTAM V, GANPAT-RAM, ` P 
40 “a compromise being -arrived at between the 
parties, does not constitute a step-in-aid of exe- 
cütion within the meaning of clause (5) of Art. 
i82'of Sch. 'I to/the Limitation Act, 
© Abdul sKadir Rowther v. Krishna Malamal 
| Nair, 23 Ind. Cas. 533; 38 M. 695; 1 L. W. 271; 
X 1914). M. W. N. 563; 26 M. Ià J. 433; 15 M. I. T. 
305, relied om. x 
Iu order to be regarded as a step-in-aid of exe- 
.cution, an application must ask.the Court to do 
something which would asst the ‘decree-holder 
in furthering the execution diythe decree. 
An application ‘for postponement of the pro- 
ceedings with a view ‘to a compromise “being 
arrived at is not intended-as a step towards exe- 
cution but as a step which, if successful, would 
avoid the necessity for execution, 


Second appeal from the decisiqn of the 
D strict Judge, Kanara, in Appeal No. 
153 of 1921, confirming the decree passed 
by the Subordinate Judge, Honavar, 
in Darkhast No 178 of 1921. 

Mr.G. P. Murdeshwar, for the Appel- 
‘lant. 
| JUDGMENT.—This is an application 
made -by the decree-holder for execution 
of his decree, the application having been 
made on June 15, I921. The previous 
application for.execution was presented on 
"May 25, 1918, and itis conceded that the 
present applicaton must be time-barred 
unless between these two dates something 
has been done which would set a new 

. period of limitation running. "The appellant 
relied upon an application made by both 
the parties to the Court to postpone the 
application in the Darkhast of May 25, 
I918, with a view to a compromise being 
arrived at between the parties. It is diffi- 
cult to see how such an application can 
be cons dered as a step-in-aid of execution. 
There was no application made to the Court 
to do something which would assist the 
decree-holder in furthering the execution 
of the decree. 'On the other: hand, the .ap- 
plication ‘was simlar' to the ‘application 
in Abdul Kadır Rowther v. Krishna Mala- 
mal Nair (t)-which was called an applica- 
tion to get an order in retardation, which 
would not in the ordinary ‘course be con- 
sidered:as:a step-in-aid of execution. We 
think the learned Judge was right in saying 
that ‘this application was -not intended 
as a step towards execution, but it was 


. (1) -23 Ind. .@as. 533; 31M. 6955 1 L W. 271; 
o Me W.N.1563; 20 M. I. J, 433; 15 M. T. 
* 305. j 
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intended as a step whicb, if successful 


would avoid the necessity for execution. 
If the suggestion for a compromise failed, 
then it was necessary for the decree-holder 
within three years from the date of the 
Darkhast, to fife another Darkhast. The 
appeal, therefore, is dismissed. 

Z. X. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second CIVI, APPEAL No. 1153 OF X921. 
April 17, 1923. 

Present ;—Mr. Justice Goku! Prasad. 
.PARSOTAM--PLAINTIEF —ÁPPELLAN'T 
VEYSUS 
GANPAT RAM-—DEFXNDANT?-- 

i RESPONDEN. 
Agra Tenancy Act (II of 1901), s. 79— 
Dispossession by stranger with zemindar’s per- 


mission-—Suit for recovery of possession—Limi- 
tation. 


- Where a tenant is dispossessed from a portion 
of his holding by a,person who takes possession 
of it with the permission of the zemindar, the 
dispossesgion must be deemed to be a dipossession 
by the zemindar, and a suit for recovery of” pos- 
session will be batred by «imitation -if brought 
more thau six months after the dispossession. 

Ram Lal v. Chwnni Lal, 27 A. 372; 2 A. L. J. 
69; A. W. N. (1904) 28z, Balbhadday Chaubey 
v. Somayog Rat, 27 Ind. Cas. 914) x3 A. L. J. 295i 
followed 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 29th 
of April 1921. 


Mr. U. S. Bajpai, for the Appellant. 

Mr. K. Varma, for the Respondent. 

JUDGMENT.-—This is a plaintiff's ap- 
peal arising out of a suit for possession of 
a portion of a fixed rate tenancy and re- 
‘moval of a nouse built upon it by the de- 
fendont. The defendant pleaded in reply 
that &he construction was not cn plaintiff's 
land, tha$ the plaintiff had not heen in 
possession of the land within 12 years, 
that he built on the laud with the permission 
of the: zeminday who was in possession, 
and tnat in any event the plaintiff's right, 
if any, on the land had become extinct 
because of dispossession by the zzmindar 
ior more than six months, Tue Courts 
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below: have- concurred’ in dismissing the: 
plaintifs claiin. Te First Court exptessty 
lield'that tte suit was barred by six months? 
rule of limitation. It also found that 
the defendanthafl; as a matter of fact, en- 
croached'tipon a part df-the-plaintifi’s land? 
These findings. have been confirmed on’ 
appeal and the plaintiff comes kere in sec 
ond’ appeal. It'is not necessary now io 
refer to the findings on the'isstes referred 
by me as the case has been argued by the 
appellant on the ground of limitation only. 
On the facts found, namely, that a part of 
the building in dispute stands:outhe plaint- 
ifs fixed rate tenancy and further that 
the zemindar was responsible for the plaint- 
iff’s dispossession I liáve no hesitation im 
coming to the conclusion that the decision 
of the Courts below on the question: of 
limitation is-right (see Ram Lal v. Chunnt: 
Lal’ (ry and Balbhaddar Chaubey v. 
Somaroo-Rzi (2). The plaintiff’s suit was, 
therefore, rightly dismissed! The appeal! 
fails aud is‘dismissed with costs. 
M! A.A. Appeal dismissed. 

M 27:ÀL 372; 2 A. 1-3 Av W. Ne ai 
(2) 27.Ind. Cas..914; 13 Awl. J. 295; 


* LAHORE HIGH COURT: 
SECOND Crvrt, APPEAL No. 2508 of 1922. 
, May'25; 1923: 
Present Mi. Justice Moti' Sagar. 
GENDA RAM AND ANOTHER-—DEFÉNDANIS 
APPELLANTS ` 
, versus. 

RAM CHANDER--PLAINTIFF-—ÀND' 
ANOTHRR— DEFENDANTS— RESPONDENTS. 
‘Punjab Pre-em ption- Act I of 1913); s. 16 (sixthly), 

—Presemplions—Sale. of -differenti shaves‘ in house 
— Owner of house contiguous to! some:* shaves, 
whether can bre-empi— Registratiom e Act. (XVI 
of 1908), s. 17 (2) (v)—Sale of immoveable prop- 
erty—— Receipt for carnest-monby,, whether’ compul- 
sorily registrable-—Spécific" Relief! Met ' (I of 1877), 
s, 23-—Specific performance-— Discretiom of Court: 
Three co-owners of a.honse gold the respective 
portions ‘of the house owned by, them to the same 
person on diffetent^dá£es"by^ separate sale-déeed’ 


and for varying considerations, Plaintiff, who: 
KJ 
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owned a house: which was contiguous to two of 
the portions sold, brought a suit to. pre-empt the 
sale of all the portions ‘sold; 

Held, that the mere fact that all three portions 
sold were at.one time parts of a single house was 
not sufficient in) law to enable the plaintiff to 
claim pre-emption in respect of that portion which 
was not independently subject to his right 'of 
pre-emption. [p. rors, col. r.] 

document which merely evidences the teceipt 
of earnest-money in rgspect of a sale of immove- . 
able property of the value of more than Rs. roo 
aud does not in any! way create or declare any 
rights in the property, but recites that another 
document would subsequently be executed which 
would serve as a document of title in respect ot 
the property agreed to be sold fells within the 
purview of section 17 (2).(v) of the Registration 
Act on is not compulsorily registrable, [p. 1015, 
col r.], 


Courts have an absolute discretion to decree 
specific performance or not. [p. rory, col, 2.] 

. Specific performance should be refused where it 
is likely to prove a source of constánt troüble 
and: friction between the parties and: would not 
result in an appreciable advantage to the plaintiff, 
or. where the decree for ‘specific performance is 
likely to prove nugatory owing to the exercise 
by a subsequent vendee of a superior right of pre- 
emption. jp. rorg, col, 2.] - 

Second appeal fronr a decree, of the: 

District Judge, Karnal, dated tke. 11th’ 
July 1922, modifying’ that of the 
Munsif, First Class, Karnal, dated the r4th 
November 1921. | 


Lala Shamair Chand, for the, Appellants; 

Lala Jagan Nath, for the Respondents. 

JUDGMENT --Civil Appeals Nos. 2508 
2509. and 2510 of. 19022- are connected. and 
may conveniently be disposed of by one 
judgment. The plaintif.in all these. three: 
cases is one Ram Chander, and the suits: 
relate-to three different portions of a house. 
in: ruins at Karnal, possession of which: 
is claimed by him by right of pre-emption. 
With respect to thee portion which is the 
subject-inatter of dispute in Suit No. 77, 
there is:a further allegation that the defend- 
ant-vendor had agreed to sell: it to the- 
plaintiff for Rs. 1&8 prior to: its sale to: 
Gainda Ram and Ladli Parshad, defendants- 
vendees, and that tre plaintiff was conse- 
quently entitled to claim specific: perform-. 
ance of the. contract. in respect. thereof,. 
irrespective of his claim, on tbe ground: 
of pre-emption. It was further alleged 
that the plaintiff had paid'a sum of Rs. 50 
to the defendant-vendor by way of earnest- 
money and that in any case-be was entitled 
to-its refund. andto: damages: which hei; 


forg 
GENDA RAM V. RAM CHANDER. 
assessed ‘at Rs. 130. The property ‘sold: 
was owned by the defendants in the follow- 
ing: sheress— 

(7) Asa Ram, one-half, and (2) Har Sarup: 
and Ram Sarup, one-half in equal shares.. 
` qt will be conveniertt for the sake of 
reference to designate these shares by the 
names of A, B and C. i 

On the 6th of Jenuary 1920 Har Sarup 
and Ram Sarup venddig sold to the de- 
fendants, Gainda Ram and Ladli Parshad, 
the portion A for a sum of Rs. 200. The 
sale-deed was registered on the 27th of 
Januaty 1920. This is the sale which 
forms the subject-matter of attack in suit 


No. 78. 
On the 28th of January 1920 Asa Rem 


sold the portion B to the same vendees 
ior a sum of Rs. 300, and bad the sale-. 


deed registered on the next day, i.e., the 
20th of January 1920. Itis with reference 
fo this portion that specific performarce 
of this contract is claimed by the plaintift 
in the first instance and a decree for posses- 
sion by pre-emption in the alternative. 
This sale is attacked in Suit No. 77. i 

On the 29th of January x920 another 
sale-deed was executed hy Har Sarup and 
Ram Sarup in respect of the portion C 
in favour ot the same vendees for Rs. 300 
and registered on the soth of January. 
Itisin Suit No. 79 that this sale is attacked 
by the plaintif, The plaintiff claimed 
pre-emption in respect of A and C on pay- 
ment of Rs. roo each and in respect cof B 
on payment of Rs. x30. In this suit 
it was further prayed that in case it was 


found that the plaintiff was entitled neither. 


to the specific performance of the contract 
not to a decree for pre-emption, he should 
be given a decree for zeturn of the earnest- 
money and damages. 

The Trial Court dismissed the plaintiff's 
suit in respect of the portion A on the ground 
that the property by virtue of which pre- 
emption was being claimed was not contig- 
uous to the property sold, and that, there- 
fore, the plaintiff had no right of pre-emp- 
tion superior to that of the defendant- 
vendees, The suit in respect of the portion 
C was decreed on payment of Rs. 200. 
As to the suit relating to the portion B 
it was held that the plaintiff was not entitled 
to tlie specific performance of the contract 
but that he should be given a deeree 
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for pre-emption subject to the payment 
of Rs. 200. The plaintiff was also given 


a decree for Rs. 50 against the vendor ` 


which had teen paid to the latter by tre 
former by way of  easnest-money. No 
appeal was preferred by Asa Ram, vendor, 
against the decree directing him to pay 
Rs. 50 to the plaintiff. "Ihe vendees, 
however, appealed in the two suits, Nos. 77 
and 79, relating to portions B and C which 
had been decided: against them by the 
Trial Court. The plaintiff Ram Chander 
filed cross-objections in these suits on the 
qtiestion of costs aud on the issue relating 
to the specific performance of the contract 
which had been decided against him. He 
also appealed against the dismissal of Suit 
No. 78 relating to the portion A. ‘Ibe 
Appellate Court reversed the judgment of | 
the First Courtin Suit No.780on the ground 
that the three plots sold were all parts 
of a single house which was contiguous 
to the plaintiff’s house, and that, therefore, 
it did not very much matter ifthe particular 
portion A was situated at some distance 
and not actually touching the house of .the 
plaintiff. The decree of the Trial Court 
in Suit No. 79 relating to portion C was 
maintained by the Appellate Court, and 
the vendee's appeal dismissed. As to Cuit 
No. 77 relating to the portion B the finding 
of the Trial Cougt that the plaintiff was 
not entitled to claim specific performance 
of the contract as also the finding that the 
plaintiff be given a decree for pre-emption 
was upheld but the pre-emption moncy 
was raised from Rs. 200 to Rs, 390, 


Against these decisions three apreals 
have been preferred to this Court by the 
defendants-vendees, and the points for 
determination are :— 

(i) whether the plaintiff is entitled 
to claim pre-emption in respect of portions 
A and C; l 

(2) whether the plaintiff is entitled to 
claim specific performance of the contract 
in respect of portion B; 

(3) if not,»whether he is entitled to claim 
pre-emption in respect of this portion, and 

(4) if the plaintiff js entitled neither 
to the specific performance of the conttact 
nor to a decree'for pre-emption, whether 
he is entitled to any damages, and, if so, to 
what extent. IP 


` 


Vol. 73) 
GENDA RAM ?.RAM CHANDER: 


On the first question I have no’ hesitation 
in holding that the plaintiff has no case 
and that the decree for possession by pre- 
empton granted to him by the Court 
below should be set aside. Itis indisputable 
that the house was owned by different 


co-sharers and sold by means of different ' 


Sale-deeds. The sale-deeds were’ executed 
and registered on different dates and the 
ptices fixed for the shares sold were also 
' not exactly the same. The plaintiff's house, 
by virtue. of which he is claiming pre- 


émption, adjoins at the back the portions. 


B and C only. It is admitted that the 
portion Ais situated at a distance of about 
II feet and that it does not adjoin the 
plaintiff's house. The mere fact that all 
three portions sold were at one time parts 


of a single house is not sufficient in law 


to enable the plaintiff to claim pre-emption 
in fespect of any particular portion if the 
latter is not independently subject to that 
right. In the present case pre-emption 
was claimed on the ground of contiguity 
and contiguity alone. The plaintiff having 
failed to-establish the ground upon which 
the suit was based, the suit ought to have 
been dismissed, and I. hold accordingly. 

On the second -question the plaintiff 
telies upon a document, dated the 22nd 
of January 1920, under which a sum of 
Rs. 50 was paid to the defendant»vendor 
by way of earnest-money* and the latter 
agreed to sell the portion B to the plaintiff 
for a sum of Rs. 180. Both the Courts 
below have concurrently found that | this 
document is inadmissible in evidence for 
want of wegistration, This finding, in my 
opinion, is obviously wrong. ‘The document 
merely evidenced the receipt of the earnest- 
money and did not in any way create or 
declare any rights in immoveable property 
of the value of more than Rs. roo. “The 
receipt clearly recited that another doct- 
ment would subsequently be executed, 
which would serve as e document of title 
in respect of the portion agreed to be sold 
under that receipt. The document clearly 
falis within the purview of section 17 (2) 
(2) which provides, that a docüment not 
itself.creating, declaring, assigning, limiting 
or extinguishing any sight, title or interest 
of the Value of one hundred supees and ùp- 
wa ds to or in immoveable property, but 
mecely creating a-right .to-obtein another 
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document which will, when executed, create;. 


declare, assign, limit or extinguish any such 
right, title or interest is not compulsorily 
registrable, In my opinion this ‘docu- 
ment did not require registration and both 


the Courts below were wrong in excluding ` 


it from evidence. "The execution of the 
document is admitted by the défendant- 
vendor, and I fail to understand why he 
should not be held bound by it. The 
question for considesation is, whether, under 
the special circumstances of this case specific 
performance of the contract should or should 
not be decreed in favour of the plaintiff. 


On this question the first point to be taken . 


intoconsideration is, whether the defendants -~ 
vendees are purchasers in good faith without 
notice. None ‘of the Courts below have 
given any finding upon this point but it 
is unnecessary to remand the case for the 
purpose as, in iny opinion, this is not a case 
in which specific performance should “be 
decreed even if the finding on the question 
of good faith and notice is in favour of the 
plaintiff. 1t is not denied that the defendants- 
Vendees have now become the owners of 
the whole house by purchase. ‘The portion 
B. is situated in between the two portions 
A and C with respect to which the plaintiff s 
suit ior pre-emption must be dismissed. 
If a decree is given in favour of the plaintiff 
in respect of the portion B, it would be a 
source of constant trouble and friction 
between the parties and would not result 
in an appreciable advantage to the plaint- 
iff, - Moreover, it appears from the plan 
that this bouse and the houses A and C 
haye a common entrance from the street, 
which would give the defendants-vendees 


.a superior right of pre-emption to claim 
‘this property under section16 (fourlhly) of 


the Punjab Pre-emptioa Act. The decree for 
specific performance, therefore, even if 
allowed, Would become nugatory and would 
not avail tbe plaintiff in any way whatever. 
It is not denied that the Courts have: an 
absolute discretion to decree specific per- 
formance or not, and I am clearly of opinion 


‘that this is not one of those cases in which 


the plaintiff should be held entitled to such 
a decree. I accordingly dismiss the suit 
for specific performance of the contract. 
The result of this finding is, that the suit 
for pre-emption in respect of this pori n 
must also be dismissed, This portion ad- 
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joins ‘the ‘portion A, and ‘having been pur- ' 
‘chased a’ couple of days after the defend-' 


. ants-vendges had become the owners of the 
portion A, it is clear that the plaintiff 
cannot have any tight of pre-emption 
superior to that of thedefendants- vendees. 
` Thèėre iSẹhowever, no reason why a decree 
for damages should not be given in favour 
of the plaintiff. It is proved beyond deubt 
that a contract for thesalé of the property 
bad.béeen entered into Between the parties 
prior to the sale to the vendees. Specific 
; performance has not been decreedin favour 
of the plaintiff for special reasons to which’ 
réferefice has already been made. Tte 
` property was originally: agreed to be sold 
for Rs. 180 and was sold only a few days 
after for Rs. 300. Under section 73 of the 
Indian Contract Act the plaintiff, in my 
opinion, was certainly’ entitled to claim 
damages which naturally arose in the usual 
coutse of things. "These damages are 'clear- 
ly ascertainable, and I am of opinion, that 
the plaintiff is entitled to claim the difference 
between the contract price and the price 
at which the property wes subsequently 
sold, namely, Rs. 120., the finding. 
that the plaintiff is not entitled to claim 
pre- emption in respect of the portions A 
and Bit is obvious that the suit with res- 
pect to C' must also be dismissed. ‘This 
portion was purchased last when the de- 
fendants-vendees had already become owners 
of the adjoining portions. It is obvious 
.that the defendants-vendees had as much 
tight to purchase this portion as the plaint- 
if, and the  defendant-vendor 
exercised his ri ight in favour of the defend- 
ants: Vendees, it is not open to the plaintiff 
to challenge the sale merely because his 
house also is contiguous to the house sold. 
‘The result is, that all the three appeals 
are accepted and the plaintiff’s suit dismiss- 
ed with costs throughout. The plaintiff, 
' however, will be given a decree for Rs. 120 
` against Asa Ram, defendant-vendor, in 
addition to Rs. 50, which have already 
been decreed in his favour by the Courts 
below. 


SK . Afpeals accepted. © 
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-ALLAHABAD HIGH" COURT; ! 
i FOR REVIEW OF- JUDGMENT IN* 
. SECOND Civi, Aprrar NÒ. 232.07 1922. ` 
March 16, 1923. 
Present:—Mr. Justices Lindéay and 
Mr, Justice Rafique. f 
Musammai MARIAM-UN- NISSA. BIBI 
PLAINTIFF—APPELLANT | 
versus ` 
BABU RAM AND OTEERS— Derennes 


— RESPONDENTS. ; 

Civil Procedure Code ( Act V of 1908),0. XL. VII; 
f. iI-—Second appeal, disposal of— Discovery: 
of. fresh evidence-~Review:. 

An application for review. based on the ground. 
of discovery of fresh documentary evidence cannot 
le ponies: „after the disposal of a ‘second .ap- 

ea 


Nandkishore: v. Anwar. Hussain, 4: Ind... Cani 
809; 32 A. 7I; GALL. J..979, followed. 


Application for. review of judgment int 
cn Appeal No. 232. of 1922. under 

O. XLVII, r. r of the Code of Civi! Pro- 
cedure. 

St. C. Thompson; for the Aprellaut. 

Messts, P. UL, Banerji, U. S.. Bajpai 
and N..P. Upadhiya, fox the-Respondents. 


JUDGMENT.— This is an application for 
review of judgment, The judgment sought 
to be reviewed is a judgment passed on tle 
19th May 1922; dismissing, under O. XLI 
r. Ix, the + ‘appeal of one: Marram-un-nissa; 
"be appeal was a second appeal: 

The application made before us sets out; 
that certain documentary evidence: has 
been discovered since, which if entertained 
would prove that the plaintiff-appellant; 
Matiam-un-níssa, had a good title to tbe 
property in dispute. 

The application for review has been op- 
fored on tfe ground that it is not compe- 
tent to this Court to entertain such an 
application and variots authorities have 
been cited before us. We need oniy refer 
to an authority of our own Court in Nand: 
kishore v. Anwar Hussain (1). 

It was Leld there following two otter 
rulings that the High Cems cannot in 
a second appeal entertain an app ication 
for a review of judgment based on the ground . 
that since the disposal of the appeal docu- 
mentary evidence has been discovered whicb; 


(ry 4 4 Ind, Cas; ‘Bogs 324, 7t; 6 A. L. Je org. xL 
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if suffictently' proved, would have led the 
Court below te come to a different finding 
although had such evidence been discovered 
‘before the disposal of the appeal the- Court 
might have allewed the appellant to with- 
draw the appeal with a view to apply te 
the lower‘ Appellate Court for, a review of 
judgment on the ground of discovery of 
fresh evidence. 
. We have already adverted to the fact 
that the second appeal has already been 
disposed of by this Court. We can see 
nó ground upon which the present case 
can be distinguished from the case to which 
we have just referred. It Has been: argued 
before us that the matter before this Court 
is not a question of fact but a question 
of law., We cannot agree with this, ‘The 
case of the plaintiff all through was that 
certain Revenue Records had been wrongly 
prepared and that if the records had been 
prepared in a proper:manner her title to the 
property would have been established. ‘The 
Courts below found that the plaintiff had 
failed. to give satisfactory proof that the 
record in. question has, been wrongly fram- 
‘ed. ‘The documentary evidence which has 
‘now been discovered is put forward. for the 
purpose of showing that. the record was, 
as a matter of fact,incorrectly framed, and 
to induce us,therefore, to: decide in favour 
of. the, plaintiff on. that, basis.. 

The question “whether any particular 


record. has been tightly or wrongly framed - 


is cértainly a: question of fact and not a 
question. of law. Following the ruling. of 
this Court, to which.we have referred above, 
we hold that this application is not enter- 
tainable and we, therefore, dismiss it with 
costs including in this Court fees on the 
higher. scale. 

Let these.papers be returned to the Col- 
lector of Moradabad, 

M, D. J. Application. dismissed. 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No, 286 or 1922. 
April 9, 1923. : 
Present;[—Six Norman Macleod, Rr., Chief 
Justice, and Mr. Justice Crump. 
VISHNU VISHVANATH NIMKAR-- 
AND OTHERS—DEFENDANTS— APPELLANTS 
versus. is 
RAMCHANDRA SADASHIV NIMKAR— 
AND OTH&RS—PTAINTIFFS-——RESPONDEN'S, 

Hindu | Law— Joint family--- Alienation by. 
manager—Minov members, position of— Advan. 
tage— Necessity. 

An alienation cf joint family property by the 
manager would affect the shares of the minor 
co-parceners only if itis proved that thealienation 
was fot necessity. j 

The manager of a joint Hindu family cannot 
justify the sale of family. property merely on the 
ground that the sale at the time appeared, 
to be advantageous. ` 

Palaniappa Chetiy v. Deivasikamony Péndara 
Sannadhı, 39 Ind. Cas. 722; 44 I; A. 147 at p.-1567 
21C. W. N. 729; 15 A.L. J. 485; 1 P.L. W. 697; 
33 M.L. J. 1; ro Bom. L. R. 567; 22M. In "T. rz 
(1917). M. W. N. 507; 26 C. L. J. 153 ; 40 M. 709; 
6 L. W. 222 (P, C.), referred to, 

Second appeal from the decision of the 
District Judge, Ratnagiri, in Appeal No. 
95 of 1920, varying the decree passed: by 


‘the Subordinate Judge, Devrukh, in Civil 


Suit No. 139 of xgr8$. 


Mr. V. B. Virkar, for the Appellants, 
Mr. P. V. Kane, for the Respondent, 


JUDGMENT.—We think that this appeal 
must succeed. Defendants Nos. 3 and 4 
were minors at the time when the property 
was sold and the sale would only affect 
their share ifit be proved that it was for ne- 
cessity. It is going too far to say that a 
manager of a Hindu joint family can justify 
asale of joint family property merely on 
the ground that thesale atthe time 
appeared to be advastageous. The pertinent 
passage on the subjectin Mayne on Hindu 
Law and Usage can be found at pages 476 
and 477, last Edition. At the bottom of 
page 477 there is the follwoing passage from, 
the judgment in Paiantappa Chetty v. 
Deivasikamony Pandara Sannadhi (1):— 

“No authority has been cited giving any 
countenance to the notion that a shebait 
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is entitled to sell debutiay lands solely for 
the purposes of so investing the price of it 
as to bringin an income larger than that de- 
tived from the probably safer and certainly 
‘more stable property, the debutiar land it- 
self,” y . 
The Congnentary says:— : 
‘“The case referred to the latitude of alien- 
ation permissible to a shebait in charge 
of debuttar lands. Butitéwas argued... and 
decided on the footing thafthe same princi- 
ples were applicable as those which regu- 
late the rights of alienation passed by the 
manager of joint family property.” de 
It would be going much further than any 
principle of Hindu law warrants to hold 


that because a manager of joint family 


considers it advantageous at the time to 
exchange joint family land for money, such 
an alienation can be treated as justified and; 
therefore, bindiug on the minor members of 
the family. 


The decree, therefore, of the Trial Court . 


must be restored and the appellants will 
be entitled to their costs throughout, 
Z.K. Appeal alluwed. 


"or hoy 8 


H . ^ K 1 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1672 OF 1921. 

: February 22, 1923. : 
Present -—Mr. Justice Ryves and Mr. : 
Justice Daniels. . 

Sahu RAGHUNATH SINGH. AND OTHERS 
— DEFENDANTS—APPELLANTS 
versus » g 
Seh SRINARAIN AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 
. Hindu  Law— Joint family—Hundi executed 
oy manager— Liability of co-barceners — Unsecured 
debt— Liability of estate—D- bt by manager —Pre- 
sumption— Hizh vate of untevesi— Necessity Burden 
of proof. . 

A hundi executed and signed by the manager 
of a Hindu joint family as such fot family neces- 
sity is binding on the entire co-parcenary body. 
[p. 1018, col. 2; p.ror9, col. 1.] : 

Krishnanand Nath Khare v. Raja Ram Singh, 
66 Ind. Cas. 150; 2^ A. L. J. 233; (1922) A.I. R. 
(A) 116; 44 A. 393, followed. 

The manager of a Hindu joint family can incur 
simple debts in-his capacity as such manane: and 
on dehalf of the family. [p. 1019, col, 2.) 
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Dhiraj Singh v. Manga Ram, 19.À. 300! A. W. 
N. (1897) 69; o Ind. Dec. (N. $.) 156 and Kailuy. 
Fatyaz Ali Khan, 30 A. 394: 5 A. L. J. 367; A. 
W. N. (1908) 173, distinguished. 

There is no presumption that a debt incurred 
by the head of a Hindu joint family is one incur- 
red on behalf of the family.” The person who 
asserts that a parjicular'debt of the manager is 
UE on the family must prove it. [p. roro, 
col. 2.] 4 

Soiru Padmanabh Rangappa v, Narayanrao, 
18 B. 520; g Ind. Dec, (N. S.) 855, re ied upon, 

Where the rate of interest of a loaù taken by the 
manager of a hindu joint family is unduly high, 
the creditor in order to bind the family estate must 
prove not only the necessity for the loan but 
also the necessity to borrow it at-so extravagant 
a rate. [p. roro, col. 2; p. 1020, col r.]' 

Nawab Nazir Begam wv. Rao Raghunath, 50 Ind, 
Cas 434; 46 I A.. 145; 36 M. L. J. 521; 17 A. In J. 
js C. W. N. 700; 21 Bom. I, R. 484; 26 M. 

- T. 44; 
r U. p L. R. (P. C.) 49, followed, 


Second appeal from a decree of the Dis- 
trict judge, Budaun, dated the 3oth 
of August 1921. | 

Dr. K. N. Katju, for the Appellants. 

Mr. Harnandan Prasad, for the Re- 
spondents. 


JUDGMENT.—‘These appeals arise out 
of four suits based on four hundis executed 
in November 1914 by Harnam Singh 
deceased. The defendants-appellants are 
nephews of Harnam Singh and. formed 
a joint family with him. It has heen 
found by*both the Courts below that the 
debts were incurred in connection with the 
marriage of one of the appellants, Sahu 
Raghunath Singh, and that the amount 
borrowed for the purpose of the marriage 
was not excessive in view of the status 
of the family. On this finding it» neces- 
sarily follows, and it has been held by the 
Court below that the debts were incurred 
for legal necessity. 

Two pleas have been urged in appeal. 
he first is that, inasmuch as a hundi is 
a negotiable instrument within the meaning 
of the Negotiable Instruments: Act, it 
could not be enforced against the appel- 
lants whether it was incurred on behalf 
of the joint family or not. This point, 
as the learned Advocate for the appel- 
lants, admits, has been definitely decided 


against him in the recent case of Krishna-, 


nand Nath Khare v. Raja Ram Singh (x). 


(1) 66 Ind. Cas? 150; 20 A, In Ji 233 


(1922) 
A, I. R. (A) 116; 44 A. 393. 


30 C. L. J. 86; (1919) M. W. N. 498; — 


D 
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It is sufficient for us to say that we agree. 


entirely with the judgment in that case 
.and that we propose to follow it. 

The second point taken is that, because 
the debts were simple debts not secured 


on the joint family próperty.they must be: 


treated as personal debts of the manager 
and are not binding on the other members 
of the joint family. The learned Counsel 
for the appellants goes so far as to argue 
that even where there is a distinct finding 
that the debts were incurred by the manager 
as such and on behalf of the joint family, 
no liability is incurred except a personal 
liability on the part of the manager. 

In Appeals Nos. 1671 ard 1672, no such 
plea was taken in either of the Courts 
below, and if these had been the only two 
appeals before: us we should have been 
disposed to dismiss the plea on the simple 
ground that the appellants were setting 
up a new case in second appeal, which they 
are not entitled to do. In the other two 
Appeals Nos. 294 and 295 of 1922, the point 
was raised and it has been expressly found 
by both Courts that the debts wereincurred 
by, the manager as such ard on behalf 
of the joint family. f 

The only semblance of authority which 
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the learned Counsel has been able fo: 


adduce for the argument he advances cor- 
sists of two cases, Dhivap Singh v. Manga 
Ram (2) and Kallu v. Faiyaz Alt Khan (3), 
in which, it was held, that, where a widow 
in possession of her husband's estate has 
incurred simple debts the creditors cannot 
after hes death enforie those debts. by sale 
of the family estate against the reversioners 
even though the purpose for which the 
debts were incurred might have been one 
for which the widow would have been 
justified in charging the property. It is 
suggested that the position of the widow 


and the position of the manager of a joint, 


family are identical. "his is not the 
case. There are no doubt certain resem- 
blances between the two and that the put- 
poses for which they are entitled to tharge 
the joint family property are? generally 


EI 
LJ 


(2). 19 A. 300; A.W. N. (1897) 69; 9 Ind, Dec. 
(N. 8.) 196. : 
(3) 30 A. 3941,5 A. lu J. 367; A. W. N. (1908) 
3. 
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Speaking, the same. "The widow, however; 
has never to ect on behalf of other 
co-owners, ‘Lhe very fact that the estate 
has come into her hands shows that the 
CO-parcenary body has ceased to exist, 
The widow has nót, .s a manager has, 
to incur debts and enter into a% sorts of 
transactions in: the ordinary course of 
administration ofe the estate on behalf 
of the co-parcenaty body of which he is 
the head. ‘Lhe proposition that a manager 
can incur, simple debts in his capacity 
asstch and on behalf of the fan ily never 
seems to have been doubted. There are 
a large number of cases in which it has 
been held thet there is no presumption 
that anv such debt wes incurred by the 
manager on behalf of the family, and some 
of these cases such as Soiru Padmanabh 
Rangebpa v. Narayanrao (4) ere cases 
of simple debts. Itis laid down that the 
person who asserts that a particular debt 
is binding on the family must prove it, 
but all these cases clearly assume that, 
if it is proved the mentbers of the joint 
family will te liable. The case of Krishna- 
nand Nath Khare v. Raja Ram Singh’ (1) 
teferred to above is also an authority on 
this point. ‘The case is very similar to the 
one before us. In thatcase a kundi execut- 
ed by a manager of the joint family for 
family purposes, was held to be binding 
on the entire co-parcenary body. For 
these reasons we reject both the 
advanced on behalf of the appellants. 
In Appeal No. 1672 a cross-objection 


is put forward by the respondents as 
to the rate of interest allowed. The 
hundi carried interest at 18 pet 
cent. per annum. The Courts 


below have held thet, although the debt 
was incurred for family necessity, there 
wes no necessity to borrow the money 
at such a high rate of interest. There 
is the authority of the Privy Council in 
Nawab Nazir Begam v. Rao Raghunath (5), 
that, where the rate of interest is unduly 
high a creditor in order to bind the 


18 B. 520; 9 Ind. Dec. (w. 8.) 855. 
ih 50 Ind. Cas. 434; 46 I. A. 145; 36 M. L. J. 
521; 17 A. L..]. 591; 23 €. W. N. 700; 2x Bom. L. 
R. 484; 26 M. L. T. 40; 30 C. L. J. 86; (1919) M. 
W. N. 498; x U. P. L. R. (P. C) 49 (P. C). 
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estate must prove not only the necessity. 


fog the loan but the necessity to borrow- 


it at so'extrevagant a rate. The point 
taken by the respondents is that they 


paid. up the interest on the original Íoan,. 
so.far as-it was then due, in 1917. They. 
suggest, therefore, that the interest should. 


oaly be reduced from that date. “his 
contentionis, in our opigion, unsound. In 
so far as Harnam Siagh acted without 


legal necessity the appellants are not bound’ 


by his acts. The appellantsare the nephews 
and not the sons of the deceased and no 
question of antecedent debt arises. "The 
appellents cannot be compelled to pay an 
unnecessary high rate of interest merely, 
because during the period since the loan. 
was incurred Harnam Singh made to the 
creditors a payment on account. P 

The result is that we dismiss all four 
appeals with costs including in this Court 
fees on the higher scale. 

We also dismiss the cross-objection im 
Appeal No. r672 with costs. . 

M. A. A, Appeals dismissed. 


BOMBAY HIGH COURT. 

SECOND CIVI, APPEAL No, 50I OF I022. . 
April 6, 1923 
Present:[—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 

VENKATRAMAN RAMA HEGDE KANNI 
AND’ OTHERS—DEFENDANTS—-APPELLANTS 

' vertus i 
BABURAYA VENKATESH PRABHU— 

PLAINTIFF —RESPONDENT. 
Provincial Small Cause. Courts Act (IX of 


1887), ss. 27, 32 (2)—Suit instituted in Court not ` 


invested: with small cause powers—Trial and de= 
cesion after Court invested with such powers— Ape 
cal, whether competent. 

In order to bar an appeal against a decree in' a 
suit of the nature of a small cause it is necessary 
that the Judge trying the case should, before the 
institution of the suit, have been invested with 
. Small Cause Court jurisdiction entitling him 
to hear the particular suit. 

Sambhu Dhanaji v. Ram Vithu, 28 B. 244; 
5 Bom, T, R. 1008, followed, 
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Asuit of the nature. of i insti-. 
tuted in the Court of à pias M Ue E 
invested- with Small Cause Court powers, Before ` 
the suit came on for trial the Sub-Jidge . was ins . 
vested. with such powers, but.he tried: the snit 
as a regular suit and decided ib: 

Held, that an appeal lay from the-dectee of 
the Sub-Judge imsmuch as- under clause (2) of" 
section 32, of the Provincial Small Cause- Courts ' 
Adt, the Sub-Judge could not have tried the suit’ 
B tes nre Cause Court powers. 
Lope. n con err upon him after the suit was- 

Second appeal from the decision: 
District Judge, Kanara, mas s P 
vd da ; e the. decree- passed by 

e Subordinate Judge, Ho i ivi 
Suit No. 226 of ps bid. 

Messrs. G. P. Murdeshwar and D. R 
Ugrankar, for the Appellant. Tes 
mdi Nahan Atmaram: ‘for Respondent’ 

JUDGMENT.—The. plaintiff sued to’ 
recover Rs. 100 as balance due-for’ Mulgeni: 
rentin' the Court of the Subordinate’ Judge 
of Honavar. The Judge then presiding 
in that Court had no Small Cause Court 
powers, but when the suit came-for on trial 
it. was decided by Mr. Halbliavi who’ had 
Small Cause Court Powers -ttp to: Rs.- roo: 
The defendants filed an appeal to tlie District 
Court, when. the District J udge: held: that 
there was'no appeal on the-ground that it 
was a Smal] Cause Court suit; and: although 
it had been triedeas a regular-suit the ques- 
kan A Appeal d depend: upon. the na- 

ure of the suit and not on the. in'whi 
it was described, iioc 

The attention of the District. -does 
not seem-to have been drawn-to wa 
of. this- Court in Sambhu-Dhanaji v. Ram 
Vithu-(1). In that case the suit was filed 
for recovery of Rs. 81-4-0in:the Court of the 
Subordinate Judge who: had only at that 
time Small Cause Court powers up to Rs: 50 
His powers were subsequently raised to 


: Rs. 100 ‘before the suit came on for hearing. 


But the suit was decided by him as a res 
gular suit and the claim was allowed: In 
appeal it was held by the District Judge 
that no appeal lay. In revision it was held 
by the High Court that under section: 32 (2) 
of Act IX of 1887 it was necessary that the 
Judge should, before tke institution of the 
suit, be invested with Small Cause. Court 
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Jurisdiction entitling him to hear the particu- 
lar-suit. In thiscasewhenthesuit was filed 
. the Judge had no Small Cause Court powers 
at all, and, therefore, on that circumstance 
depended the question whether the appeal 
lay to the District Court when the suit 
came to be ultimately decided m the Sub- 
ordinate Judge’s Court. "This is not a sec- 
ond appeal, but an appeal from order, 
as the District Judge held that no appeal 
lay ‘to his Court. 

‘The appeal must be allowed and the case 
sent back to the Court of the District 
Judge to be disposed of according to law. 

Costs to be costs in the appeal. 

Z.K. Appeal allowed. 


NAGPUR. JUDICIAL COMMISSIONER’ S 
; COURT, i 


First Crvr, APPEAL No. 49 OF 1922. 
April 2z, 1923. 
Present:—Mr, Baker, „J. C9, and 
' Mr. Haltifax, A, J. C. 
.LAKSHMAN-—DEPFENDANT—APPELLANT 
UerSus 
KESHOA RAO— PLAINTIFE—RESPONDENT. 

Limitation Act (IX of z908), n. 14, 29 (b)— 
C. P. Land' 3Revenue Act (IT of 1917), s. 169 
(1) (b)—Partition — procecdings—Tille — suit— 
Limitation —Suit filed in wrong Couri— Exclusion 
of pertod. 

Beforeits amendment by Act X of 1922, section 
29.(b).of.the Limitation Act of x908 operated to 
exclude the applicabilitv of section r4 of the 
Act to a suit filed in accordance with an order 
passed uuder clause (b) of section x69 (1) of 
the C. P. Land Revenue Act, . 1022, col. x.] 

Abdul Hasim v. Latifunncssa Khatun, 39 C. 
| 53231 2 C. W. N.. 550, Kalimuddin Molah v. 
Sahibuddin Molla, 54Ind.Cas. 705; 47 C. 300; 
240. W.N. 4; 30 C. I.J. 455 and Kopparthi 
Lingayya v. Avavelt Chinnarayand, 44 Ind. 
Cas. 805; 41 M. 169; 33 M. L. J. 566; 7 L W. 443 
(F. B.), relied on. 


Apbeal from the décree of the First 
Subordinate” Judge, Nagpür, dated the 
rst February 1922, jn Civil Suit No. 37 
of 1921. 
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in this Court, which is as follows. 


lU . 


. i021 


Messrs. M.R. Bobde and M. R. Indur- 
kar, for the Appellant. 
Mr, R. N.Padhye, for the AN, EN 


JUDGMENT.—-The respondent in this 
appeal applied to the Deputy Commissioner 
for an imperfect partition of the village 
of Irsi which is the common property of 
himself and the tw) appellants, each party 
owning a half share in it. The parties 
have for some years been in separate poss- 
ession of different parts of the sir and 
hhudkashilandsin the village, the appellants 
holding at present 193'14 acres of sir and 


- 144°5x acres of khudkasht and the respond- 


ent 14491 acres of sir and only 15°60 
acres of khudkasht. Before the Revenue 
Officer the appellants pleaded that all the 
sir and khudkasht lands were the exclusive 
property of the party in possession of them. 
and an the 4th of November r9g20 the 
Revenue Officer passed an order in the fol- 
lowing terms:—'' Issues framed and explain- 
ed. I require the applicant under section 
r69 Lind Revenue Act to institute a suit 
in the Civil Court within 6 months for the 
settlement of the questions raised in the 
issues or'to have them settled within 6 
months by a lawful compromise or award. 
Case may be filedfor the present till the 
case is décided." The terms of this order 
are those of clause (b) of section 169 (r) 
of the Land Revenue Act, 1917. ) 

(2) The respondent, in accordance with 
the totally incomprehensible but very 
common habit of Indian litigants, waited 
till the very last day of the period of six 
months allowed to him and on the 4th 
of May 1921 filed the suit out of which 
the present appeal arises in the Court of 
the Additional Distriet Judge, valuing his 
claim at exactly Rs. 10,000. On the 7th 
of May 1921 Mr. Dharmadhikary, the Ad- 
ditional District Judge, endorsed tbe follow- 
ing order on the plaint. ‘‘ Plaint present. 
ed on 4th May 1921 by plaintiff's Pleader, 
Mr. R. N. Padhey. It is returned for pre- 
sentation to proper Court as the suit is 
cognisable by the Court of the First Sub- 
judge, Nagpur, the subject-matter of it 
beingof the value not exceeding rupees 
ten thousand." ‘The plaint bears a further 
endorsement, made and signed by the plain- 
tiff’s Pleader, who also appeared for him 
» Plaint 
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received back on 16th June 1921. 
_serfted on 16th June 1921.” 

(3) In anything like strictness, it would 
have to be held that the plaint was returned 
on: 7th Mey i921 as it bears an endorse- 
«ment by the Judge in accordance with r. 10 
(2) of O. VII to that effect and the endorse- 
ment by the Pleader is unauthorised and 
ought not to be considered at all. It is 
‘not, however, denied the respondent 
that the plaint was in fact left lying in the 
Court of the Additional District Judge 
till after the Courts closed for the vacation 
on the.15th of May and was actually taken 
back and presented in the Court of the 
Senior Subordinate Judge on the r6th of 
June, the first day after the end of the 
vacation. ‘There is no indication of this 
having been done with the knowledge of 
the Judge beyond the fact that in the in- 
terval Mr. Dharmadhikary had been trans- 
ferred from the Court of the Additional 
District Judge to that of the Senior Sub- 
ordinate Judge, so that the plaint was both 
returned by him and presented again to 
him. -The respondent has; however, as 
has been said, accepted the position that 
the plaint was returned ‘and rresented 
again on the same day, and nothing more 
need be said.about this matter. 

(4) The ‘plea has been raised in this 
Court by the appellants that the suit is 
barred by the Law of Limitation, and the 
plea must undoubtedly succeed unless sec- 
tion 14 of the Limitation Act saves the 
plaintiff, ‘That section would certainly do 
so under section 29 of the same Act as it 
now stands, but section 29 was brbught 
into its presernt form by Act X of r922 

' and these proceedings of 1921 must be 
'governed by sectione29 of the Limitation 
Act, 1908. Under clause (b) of the first 
part of that section nothing in the Act 
can' affect or alter any period of limitation 
specially prescribed for àny suit, appeal 
or application by amy special or local law 
now or hereafter in force in British India." 
Authority. does not seem to be needed for 
the proposition that these words exclude 
the operation of section 14 of the Limita- 
tion Áct in-respect of a suit filed in accord- 
ance with an order passed under clause 
(b) of section 169 (I) of the Central 
Provinces Land Revente Act, 1gry. 
:Jt is, however, to be found-in the 
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Full Bench ruling of the Calcutta . High 
Court in Kalimuddin Mollah v. Sahibuddin 
Molla. (1) affirming the previous decision, 
of the seme Court in Abdul Hakim v. Latif- 
unnessa Khatun (2), in ‘the judgment of 
the Full Bench of the Madras High Court 
in Koppasthi Lingayya v. Araveti Chin- 
narayana (3) and in that of Batten, A. J. 
C.,in the unreported case of Balkrishna 
v. Bala* 
(5). For the respondent it has been. urged 
that that order under section 169 of the 
Land Revenue Act cannot take away his 
right to get the declaration he seeks from 
the Civil Court within the ordinary period 
prescribed for such a suit. That is so, 
but it is obvious, in view of the provisions 
of clause (b) of the second sub-section of 
section 169 of the Land Revenue Act, that 
the declaration would bea brutum fulmen 
if he did get it; on the renewal of the still 
pending proceedings for partition, for which 
the appzllants would apply if the respond- ` 
ent did not, the Revenue Officer would 
have to decide that the appellants were 
exclusive owners of all the sir and khud- 
kasht in their possession, and the matter 
would thereafter be ves judicata in their 
favour and against the respondent. For 
these reasons it must be held that the 
plaintifé’s suit was barred by time when 
it was instituted. The decree of the lower 
Court will accordingly be set aside and the 
plaintifi’s suit will be dismissed. The 
plaintifi-respondent must pay all the costs 
in both Courts. E : 
Z.'K. Decree sej aside. 
(1) 54 Ind. Cas. 705; 47 C. 300; 24 C. W. N. 
4: 30 C. L. J. 455. g 
(2) 30 €. 532: 7 C. W. N. 550. 
(3) 44 Ind. Cas, 805; 41 M. 169; 33 M LL. I 
566; 7 L. W. 443 (E. B). à : 
*Since reported as 46 ind. Cas, 879.—[ EZ ]. 





KAHNDAS NARAIN v. JIVAN PRAG. 


. . BOMBAY HIGH COURT. 
First Givir APPEAL NO. 125 oF 1921. 
April Ir, 1923. 
Present:—Sir Norman Macleod, Kr., 
Chiet Justice, and Mr. Justice Crump. 
KAHANDAS NARAN AND OTBERS 

—PLAINTIFF3— APPELLANTS 
versus i 

JIVAN PARAG AND OTHERS— 
DEFFNDANTS—RESPONDENTS. 

Hindu Law— Adoption—Sister's son —Sudras— 
Leva patidars of Gujarat, whether Sudras. 

The leva patidars of Gujarat are Sudras, and 
the adoption of a sister's son is valid among them. 
[p. 1023, cols. 1 & 2.] 

Among, Sudras there is no necessity to prove 
a custom permitting the adoption of a daughter's 
son or asister's som. [p. 1023, col, 2.] i 

Manchharam Bhikuv Dattu Bhikn, 54 Ind. Cas. 
110; 21 Bom, L. R. 1172; 44 B. 166, followed. 

First appeal from the decision of the 
Hirst Class, Subordinate Judge at - Broach, 

‘in Civil Suit No. 129 of x9r9. 

Messrs, R. W. Desa? and I. K. Vakil, for 

- the Appellants. 


Mr. M. B. Dave, for Respondent No. x. - 


Mr. R. J. Thakore, 
Nos. 2—4. A 
JUDGMENT.—The plaintiffs sued for 
- a declaration that the adoption of the first 
‘defendant was” invalid and accordingly 
.to recover possession of the property speci- 
fied in the plaint. ‘Lhe relationshjp of the 
parties is shown in the pgdigrte at page 2. 
‘The original holder of the suit property 
was one Parag Ranckhod who died leaving 
.& widow Parvati and a sister I,jakhi. Par- 
vati adopted the first defendant Jivan, 
son of Lakhi. Plaintiffs, sons of Naran, 
who was the first cousin of Ranchhod; 
-claimed that to the property in suit which 
was bhagdari property, paternal kinsmen 
succeeded in preference to female heirs, so 
.that if the adoption of the first defendant 
was declared to be invalid, they would be 
‘entitled to succeed. The learned Judge 
held that as the property was bhagdari, the 
. plaintiffs would succeed in preference to 
Lakhi, the sixth defendant. But he held 
' also that the adoption of the first defendant 
was Valid and accordingly dismissed the 
plaintifis’ suit. i i 
The learned Judge discussed the evidence 
on the question whether the plaintiffs had 
‘established that they being Leva paidars 
-ef Gujarat could be considered to be Vaishyas 
and not Sudras, and he came- to the.con- 


for Respondents 


INDIAN CASES. 


-1023 
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clusion (x) that the. weight of the evidence 
was against the plaintiffs’ plea that they 
were Vaishyas; (2) that there, prevaijed a 
custom in the caste to take a sister’s son 
or daughter's son in adcption. As 
pointed out by Mr, Justice Shah in 
Manchhavam Bhinu v. Dattu eBhiku (1), 
if the parties are Sudras, there is no 
necessity to proye a custom permitting 
the adoption of a eister's son or daughter's 
Son. Butit seenfs to me to be perfectly 
clear on the evidence that such an adoption 
was recognised in this community and 
that would, therefore, go some distance 
towards showing that the parties were 
Sudras and not Vaishyas. Now the evi- 
dence, although it may besaid to be some- 


.what'indeterminate as well as conflicting, 


is.of very much the same character as in 
_Manchharam Bhiku v. Dattu Bhiku (1), in 
which the appeal was heard by Mr. Justice 
Shah and myself. Mr. Justice Shah said 
(p. 1176*):— . 

“The second question is whether the 
.lower Court is right in its conclusion that 
.the parties are Sudras. ‘Lhe evidence on 
this point has been fully discussed on be- 
half of the appellants; and in view of the 
facts found by the lower Court as to the 
customs obtaining in the community to 
. which the parties belong, it is not necessary 
to examine the oral evidence in detail. 
. It is found by the lower Court that the 
members of the community to which the 
parties belong ‘have no Vedic rites and 
Sanskaras prescribed for the twice-born 
Classes among them; that they have not 
the chief Sanskava, Munj, which makes 
a man. Dwija; that they wear the sacred 
thread only occasionally; that this occasion- 
al weating alsois probably of arecent growth; 


' 


that they have all the customs which one 


. should expect .among the Sudras, viz., 
adoption of a daughter’sson, and of sister’s 
son, divorce, Pat marriage, widow re-marri- 
age and non-tonsure of the widows which 

- are all badges of aninferior or unregenerate 
caste 2s observed by the High Court in 
Gopal Narhar Safray v. Hanmanta Ganesh 
Safray (2)." 

Compare that with what was said by the 

. First Class Subordinate Judge at page 6:— 

(i) 54 Ind. Cas. iio; 21 Bom. L. R. 1172; 44 
B 166. 


(2) 3 B.273; 2 Ind. Dec. (N, s.) 183. 
~¥Page of 21 Bom, l.R.—[[EG.] ——— 
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“ In brief, it is an established fact that 
Lewa Kunbis have no Vedic rights -and 


"Sanskavas «prescribed for the Dij; that ' 


they do not perfarm chief Upanavan Sans: 
‘kara which makes a man Dwij; that they 
do not wear sacred thread; that they have 
‘all the customs which one should expect 
smong the Sudras, viz., divorce and Natra 
‘marriage by widows, and also adoption 
of a daughter's "ot sister®s son.” 

“We think that on the evidence there is 

sufficient justification for the conclusion 
at which the learned Judge arrived. Again, 
in: Magchharam Bhiku v. Datiu Bhiku (x) 
“Shah, J., said at page 1i1r78*:— A 
' ““Ttis to be noted that the caste to which 
‘the parties belong, and which used to be 
described originally as Kunbi caste has 
recently been described according to the 
‘evidence as Lewa: Kunbisi and it seems to 
_me that an attempt bas been made on behalf 
of the defendants to show, if possible, a 
higher status with a view to escape the 
liability in the present suit. ‘The descrip- 
‘tion of the caste Pajne Kunbis, which 
"was originally given to this caste, has ap- 
` parently been changed to, Lewa Kunbis 
“during the last twenty years.” 

In the same way in this case, it is ap- 
"parent from: the evidence that there have 
been endeavours in the community to 

' establish their status as Vaishyas. Some 
of the witnesses for the plaintiffs even ad- 
mitted that they were not Vaishyas by 
birth, but only by deeds. | Considering; 
therefore, the whole of the record and the 
opinion which was formed on that record 
‘by the First Class Subordinate Judge, a 
- Hindu of considerable experieríce in Gujarat, 
“we think that his decision was right and 
“that, therefore, the appeal must he dismissed 
‘with costs. Defendant No. r is entitled 
‘to his costs in both the Courts. Cross- 
objections allowed as to costs. Other cross- 
“objections are dismissed. 
Z. K. Appeal dismissed. 


* Page of 21 Bom. L. R.—[Ed.] 
$ 
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ALLAHABAD HIGH COURT. 
First CIL APPEAL No. 82 oF 1921. 
April 30, 1923. 

Present:—Mr,, Justice Lindsay and Mr. 

Justice Sulaiman. 

Lala SAHEB SINGH AND .0THERS— 

PLAINTIFFS—APPELLANTS 
VEFSUS 

“Lala GIRDHARI LAL AND OTHERS— 
r DEFENDANTS—RESPONDEN'S 

Hindu Law— Joint family-——Transfer by father 
—Properiy passing out of family—Sons’ power 
to challenge iransfer— Transfer, -private-—Legal 
necessity. , 


Where ancestral property has passed out of, 


a Hindu joint famiiy either under a conveyance 
executed by the father in consideration of anantece- 
dent debt or in order to pay off an antecedent 
: debt, or under a sale in execution of a decree fcr 
the father’s: debts,-his sons cannot recover that 
"property unless they show that the debts were 
contracted for immoral purposes, and that..the 
purchaser had notice that they -were so contracted, 
[p. 1025, ecl. 2.] Fi 
A purchaser at an auction-sale of joint family 
property for the father's debts, in the absence 
of notice that the debts were contracted for itn- 
moral purposes, is not bound.to make enquiry 
beyond what appears on the face of the proceed- 
ings. [p. 1025, col.2.] Pr ^ 
Suraj Bunsi Koer v. Sheo Persad Singh, 5 C. 
148; 6 I. A. 88; 4 Sar. P. C. J. 1; 3. Suth. P. C. J. 
C. I. R. 226; 2 Shome L. R. “242; 
Dec. (N. S) 705 (P. C), Nanomi 
*-Babuasin v. Modhun ‘Mohun, 13 C. 21: 13 I. 
A. 1; rọ Ind. Jur. 151; 4 Sar. P..C. J 
6 Ind. Dec. €N. S.) 510 (P. C.).,, Bhagbut Pershad 
Singh v. Girja Hber, 15 Q. 717; x5 I. A. 99; 5. 
Sar. P. C. J. 186; x2 Ind. Jur. 289; 7 Ind. Dec. 
. (N. S.) 1062 (P. C), Sahu Ram Chandra v. Bhup 
- Singh, 39 :Ind., Cas. 280; 39 A. 437; 21..C. W. N. 
698; 1 P. L..W. 557; 15 A. L. J. 437;.19 Bom. 
L. R. 498; 26 C. L. T. 1; 33 M. L. J. x4; (1917) 
M. W. N. 439; 22 M. L. T. 22; 6 L.W. 213; 44 
‘L.A. 126 (P.-C.) and Chandradeo Singh: v. Mata 
.Prasad, 1 Ind.:Cas. 479; 31 A. 170; 6 A. L. J. 
-263, relied , on. i 
It is not, however, correct to say that 1n every 
„case where joint family property has passed cut of 
“the family for. satisfaction of the father's debts 
‘the sons cannot challenge it-uniess they show that 
the debts were contracted „for immoral purposes. 
_[p. 1025, col. r.] N 
Where a property.has been sold by the father 
“to payoff a debtand the sons bring a suit.to 
recover it, and the property has not been soid 
at public auction, it lies upon the transferee,to 
justify the alienation of the estate by showing 
that the debt was in lieu of some , antecedent 
debt or that the alienation was ‘fcr some legal 
necessity. [® 1026, col, 14] . 


First appeal against the decree of the 
Subordinate Judge, Meerut, dated the 
gth of December x920. - 
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"Messrs. Nehhl Chand and H. K; Makori,- 
for ‘the -Appéllants. | : 
Dr. K. N. Katju:and Mz. Je €. Mita; 
Mor the "Respondents. e 

JUDGMENT “This is -a 
‘atising-out ofa suit farrécovery-of possession 
‘of a:shop by avoidance of a’sale-dééd, -dated 
the gth of August: 1918,-exeCüted. ‘by ‘the 
plaintiffs! father -Girdhati Lal.' “The plais- 


'plaintifis appeal 
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cot ‘these’ ‘cases, Rb is only: 


tiffs'.Gasé: was that the property: was añ- | 


xestral and that the: sále-deed-was without 
any. consideration and, further, that .there 


was no. legal:necessity for it and that.Gir- 


‘hari-Tal was a man of:immoral: character 
and habits and ‘the debt, if any, had- been 
tainted with immorality. On behalf of 


s 
r 


583 
Xo 25 : 


G): yi ‘all those cdses the propeity had 
passé: iout’ of the: “family under ‘an execu- . 
‘tion’ sale and it ‘was after thé execution 
‘sale that the sons wanted to. "challenge. the 
alienation; As was ‘pointed out i5 the first 
aff wliefe' joint 
“aticestral property has passed owt of à joint 
‘family, either under à 'cónVeyarice: ‘executed 
“bya father in Consideration . of | an antece- 
"dent debt, or in pfder 1 to raise money, to pay 


off an antécedent ‘debt; or ündér a. ‘Sale in 


execution ‘of à decree for the father’s debt, 


the ‘defendants -the- allegations contained . 


in the plaint were. denied and it'was urged 


that. the salè -was' justified: The learned . 


Subordinate .Judge -has rejected the. evi- 
dence of -the plaintiffs that. G‘rdhari “Lal 
was a mau of immoral charactér and he 
‘has further held that, there.is no ‘evidence 
JWwhatsoever to` -connect the. immorality 
alleged with. the--amount advanced under 
thè deed. "He has ‘further : held? that . the 
defendants-vendees -have :shòww-:that in 
.. fact -part -f -the sum: was paidin léu. ot 
` en. antecedent: debt: .and: that there, “was 
legal necessity for. the balance. | 


(that) his sons, “by ‘reason ‘of their düty 
Xo pày their father's debts, cánngt recov- 
“er: “that property, unless they show that 
‘the debts - were’ contracted for immoral 
purposes, and that: the pürchasers ` had 
nottce that they were so contracted; and, 
‘secondly, that the purchasers, at an. exe- 
Cution sale, being “strangers to the’ suit, 
if they have no notice that thé debts ` were 
'o ‘contracted, are not bound: to iaké eñ- 
quiry- beyond what appears on the face 
of the proceedings." “There ‘was no depar- 


ture in the last” two cases from the Tiles 


“of law laid-down in the first case. In the : 
‘récent case’ of Sahu Ram Chandra v. ` Bhüp 
“Singh (4) their Lordships” adhéred ‘to the 


“interpretation put, by Sir John. Stanley | in 


: The plaintiffs:have:come up in appeal : 


to: this: Court and challenges the findings 
“of. the learned: Suborditfate- Judge. . . - 


; The: learned Subordinate . Judge "was: of ` 


‘opinion. that it was the duty. of the sons 
to.show why:they were not bound by their 
father’s acts. -For this: view he relies on 

a. passage in. Dr.. "Gour's Hindu - Code,..at 
‘page 590, to the ‘effect that the question ‘of 
the burden. of. proof ..must depend.: upon 
whether:the:property. has-or has.not passed 
out: of the family by.:an alienation, made. 
Bykthefather. “Ifit-has, then thé son:suing 


to .dispossess the. alienee . must: show why” 


heïs not bound by:the father’s:alienation. - 

. -Reliance is: placed on the authority. of 
the èdrlier Privy :Council:.cases, namely, 
Suraj Burst Koer:v. Sheo. Persad, Singh 


(1); Nanomt, Babuasin..v. Modjun Mohun 
a and: Bhagbut Pershad Sangh: Girja Koer 


- €, B: € p 7. ^. a “Sar. P.C. 3. 3 
uth P. CJ. 580:4. LR. 220; 2: ‘Shome, "L. 
R: 2425, Tid Dec? te. :8:) 705 p Gy 
= 13 Gang, JA; r0 Ind, Jur. $51; 


“65 


\ 


eo P.C; J 6.682; 6 Trad, ;Bec (Ns 8.) Bro. i E e 


"Chandradeo Singh v. Mata Prasad: 6) 
on the “pronouticement in the case of Suraj 
-Bunsi Koer "v7 Sheo Persad: Stigh (x), and 


| remarked that the correct ‘and. usefül state- 


ment of the law was that it was only | where 
Joint- ancestral property ‘has “passed oüt 
‘ofa joint family; éither under; a conveyance 
‘executed bya father in “c6nsidêration 
‘of an antecedent debt, ot in order to raise 
money td pay off àn ' antecedent” debt, ot 
“under .a-salé-in execution of- a decreé for . 
the-father's- debt." : 
~- Itis- quitè clear therefore, that itis ‘only 
when thé- property has passed Out of the 
family on account of an antécedent debt 
or wlereithás been sóld-by public auction, 
that-the ‘sons Cannot challenge the aliena- 
Son" nee: they- show that ‘the: debt was 
14 GC, 717; 15 Í. A; Ser. E C. 186; 
ada: it TER is Ind." oa ra 8.) 1962 IS c). 


-(4)'- 39 Tnd. Cas: 280r gb. Ay 437; 22°C. WIN, 
698; iP, Ty NV.-557p15-À..-437; 19 Boi; 


de R -498} : 26. C. Tn jJ. xi. 33 Mug JALAN (1917) 
M Wi N. 439; 22 M. LT » 224.6 Tn, We 213i 
4 LÀ 126 (Pr C. : l 


): . 
rad Cas; 479; $t A 236i 6 AOE 37263i 


- 
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tainted | with immorality... It.is not correct 


“to say thati in every case Where the propett 


‘has passed. out ‘of the family: (though, under 


“a private salė not in lien oi any antecedent 
"debt and even when. the, ‘legal necessity 


‘has. not been established) the sons cannot 
challenge it unless they- hw that the 
“debts | Were ‘contracted, for, immoral pur- 
` poses. "Where “ a “property” "Tias. been sold 
“by the father ‘aud the. sous bring - -a suit to 
IecóNer- ‘it, dnd ‘apparently. the property 
‘has: not ‘peeh ‘sold, away at public” auction, 
‘theil it ‘lies’ upon ‘the transferee, to justify 
the” glienation of the estate. by showing 
"hat the” "debt was in, líeu.of some antece- 
"dent. "debt gr that” the’ alienation | was, for 
In the present i case. the documenti in ques- 
tion was in lieu of: Rs. "7,500. "Tt consisted 
‘of ‘tworitems, “natiély R$. T, 5237-89 dite on 
a "promissory-nóte. "fot. “RS, 1,000. said. to 
‘have’ ‘bee, execiited í on, ‘the “and; of Japuary 
71917," gàd "the “balance af RS.- '6,262-8-0 
paid. in ‘cash before the Sa ‘Registrar. ; 
As to the fitst item, W we. think there, 
beno doubt that it had béen' paid. pue 
‘to’ tlie ‘exectition,“of the: sale-deed. . We 
have he Statement - of Rain ,Saran Das, 
vendee-süpported, by án entry i ji thé account, 
books, that the sum of. R$. - Q0. had. been 
‘borrowed’ on “thé 2nd’ ot ‘January, 1917 by 
Girdhari. Lal, from stim, he. amount. of 
the EST ‘and interest’ die. on jt. ‘would 


a 


Bot 


in fact: there” is “ino, ae to contra; 
dict. the. vendee, We ate, ‘therefore, ‘of 
“opinion that this sum was “due. ; This being 
a debt. due “Personally | from, the father and 
being atitecedent in time ‘to ‘the transaction 


à. question . -and. not having. beer, ‘secured 


n. the ‘property, ‘was cl early i an antecedent 
debt aid’ "Was "binding on. “the family... As 
tothe’ balanicé, the deiendants' case is, that 
'Girühári Lal was yery. “much indebted and 
‘that théie were numerous. ‘debts 'outstand- 
"ng against him in the bazaar. Before 
the execution of the sale-deed the vendee 
was: -assured by. Girdhari ‘Tal that, he owed 
à number of these debts and was in urgent 
necessity: to pay them, . Ram Saran’s Ver- 
Sion: is that he: actually made enquiries 


_ inthe bazaar “and "Ieárntt fróm; a number 


people that-sums oi. money. were: dueto 


_ ors. 


eerie see 


a [Lol 


them from Girdhan; Lats that pras this 
‘enquiry he ‘agreed . to: advance the.money 
'to.Girdhari Lal. ‘In.support of this Ram 
Saran Das has gone.into the. witness-box 
and he;bas prodticed some of these credit- 
-Mohan Lal, witjiess, has stated: that 
Rs. 1,000, had’ been advanced by.;him to 
Girdhari Lal-under aa: promissory-note and 
-that there are, entries in, his account; books. 
.Peare Lal, another witness, has sworn that 
a sum of Rs. 1,150 was paid to him.:.on 
account of the debt due to. him. Ram 
-Richpal. Singh has stated that Rs.. 880 
“were. realised by him . on. the gth 
“August 1918 from Girdhari Lal and, that- 
there are entries in, his .account- books to 
‘prove .it.. Another, Ram Richpal Singh 
has proved that .a sum, of Rs. 662.. was 

paid to him on the 28th October, 1918 as 

.part of the ‘amount due ona -promissory- 

‘note for Rs. 600 .datéd the rrth February 

‘r916.. We have also:.a: statement: of :one 

«Mohan Lal that .on „the. 5th: November 
“1918: he was: paid. Rs. 3,533 by, Girdhari 

-Xal The. total ‘of these. sumis-comes to 

«Rs, 6,225. “There | is: also. evidence:to the 

“effect that there were otber debts due from 

:Girdhari Lal.at the time. the:sale-deed -was 

executed, ‘The learned: Subordinate Judge 

has believed the.evidence. of these witnesses 
‘except that: ‘of. Peate..Lal. ` The reason 
given by*bina for disheliéving this last mer- 
tioned. witness is ‘that: he has not: producéd 
any baht, khata ‘or. documentary evidence 
iwsuppòrtt'of the. alleged loan, and.that.it is 
possible that he has.come to support: ‘the 
defendant, -he being a friend of his; 'Peare 
Lal- apparently. is . a; Tespéctable “witness. 

:He pays Rs. 500 01:600 ‘Government: reve- 
nue.and about Rs. 300 income-tax, He 
chad. stated that the money advanced had 

:belonged -to--his wife, andit. was on: that 
account that it was. mot entered'in his bahi 

‘khata.. “We, must say that we seeno reason 

to disbelieve his statement; »Peare. Lal 
stated: that he returned. the. e: 
ment. -as:.soon' “as: it 4 was ::peid “off, 
which, tof: course, -" might have bet 
‘dotie.- In, sur. pinión; "therefore; the 
‘défendant- Vendee » had..*befére "taking. the 
sale-deed. made reasonable and sufi- 
tient enquifies ‘to! “satisiy hitnself that-àn- 
tecédent ‘debts. were ‘existing. ‘and that Gir- 
dhari Là. had, necessity to transfer the 
„property: ini order’ to. pay off toes a) 


Hes 


Vol.: 73) 


INDIAN CASES. 


1027 


SARASPUR MANUFACTURING. COMPANY v. &-B. B. C. Í. RAILWAY COMPANYS 


it was not absolutely necessary for Ram 
.Saran, Das: to prove how the money ad- 
Vanced: by him was actually applied, but 
in this particular case, we are of opinion, 
that he, has also proved that the greater 
part.of this money’ was certainly applied 
for the purposes mentioned: 


. „To disprove the existence of any legal 


necessity the plaintiffs led evidence to 
show that Girdhari Lal was a man of im- 
moral character, that he had had two mis- 

-tresses one after the other and was addicted 
to.drinking and gambling. Four witnesses 

‘named, Ashfaq Ali, Puran Devi, Ram 
Prasad and ‘Shiam Sunder have been ex- 

amined, ‘Their evidence, however, is only 

of a general chatacter and has been wholly 

rejected by the learned Subordinate Judge. 

“We see no reason to differ from his view. 
Furthermore, the evidence of these wit- 

nesses.does not in any way connect any 

.of theitems proved by the defendant-ven- 
deé to have been due from Girdhari Lal 

with his immorality or gambling. We are; 

therefore, of opinion. that it is not open to 

the plaintiffs to challenge this alienation 
without proving that these debts are tainted 
with immorality. or illegality. - This they 

have failed to do. The result is that this 

appeal fails and is hereby dismissed with 

costs including in this Court fees on the 

higher. scale. e V 

M.A. 4. n 


Appeal dismissed. 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
, ` No. 262 oF 1922. 

"ox April 5, 1923. X 
Present-—Sirt Norman Macleod, KN, 
' Justice, and Mr. Justice Crump. 

THe SARASPUR MANUFACTURING 

COMPANY-—PLAINTIEPF—APPLICANT | 

: "oo yersus 

B. B. AND C. I. RAILWAY COMPANY = 
P DEFENDANT--OPPONENT. 


- Civil Procedure Code (Act V.of 1988), O. P1 


p.17, Appendix A—Suit against Railway Company 
—Misdescrlpiion-— Amendment. . : 

In asuit against a Rallway Company the p'aint 
déscribed the defendant as ‘The Agent A. B. 
Railway “Company, Ltd." The Company, how- 


ever, was aware that the suit was brought. 


against itself and-not against the. Agent: 


Chief 


t 


‘the rights of 


‘Held, that the‘ fact that the word * Agent” 
preceded the name of the Railway Compafiy in 
the description of the defendan® was merely a 


“misdescription and little more than a clerical 


error which could be amended .at any time with- 
out prejudice to the opposite party. [p. 1029, 
col, Ij; p. 1028, col. 2.] 

Sinehi Ram Behari Lall w. Agent, East 
Indian Railway Company, 64 Ind. Cas. 125; 
2 P. L. T, 679, dissented from. 

Per Macleod, C. —If it can be said that there 
-has been a misdesgription of a party in the title 
of a plaint the necessary amendment ought, in 
the interests of justice, to be allowed, if otherwise 
e parties would be prejudiced, 
[p. 1028, col. 2.] | ; 

If a Company is a party to a suit it»should be 
described either as “The A. B. Company, Ltd., 
having its registered office at-—" or as "A. Bi, 
a publie officer of the C, D. Company." [p. 
1028, col. x.) a 
. -Civil Extraordinary Application from an 
order passed by the Small Cause Court 
Judge at Ahamedabad, in Civil Suit No. 
2538 of 1921. oy 

Mr. H. V. Divatia, for the Applicant. | 

Mr. Campbell, instiucted ‘by Messis. 
Crawford, Bayley & Co., for the Opponent. 

~~ JUDGMENT. 

Macleod, C. J.—These are four compániori 
applications under section 25 of the Pro- 
vincial Small Cause Courts Act. In all the 
four cases the plaintiffs desired to sue the 
Bombay, Baroda end Central India-Railway 


Company to recover damages for the loss, 


of goods. ‘he title of the defendant was 


entered in each plaint as follows:—‘‘The’ 


Agent, B. B. & C. I. Railway Company, 
Ltd." but the prayer was that the de- 


fendant Company should pay the amount; 
In two of the suits the defendant , 
Company filed their written statements. 
pleading to the merits without taking any ` 
objection to the form of the title. In the., 
other two suits they fled written state ments,- 
not only pleading tothe merits, but also ob- - 
' jecting that the plaintiffs’ suits could not. 
lie as they were filed against the defendant's 

' Agent. The Small Cause Court Judge dis- - 


sued for. 


missed all the suits on the ground that they.” 
were badly framed. He relied upon a de- ^ 
cision of Mr. Justice Ross in Sineht Ram- - 
Beharl: Lali v. Agent, East Indiam | Batlway `. 


Company (i). 


Now, it cannot be disputed thatin the past: i 
‘there have been a very large number of suits 


filed by traders in this Presidency against -.. 
(1) 64 Ind; Cas, 1251 2 P, Ia T. 679. , TETTE 


M 


k 
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‘Railway Companies in many of which the 

' title*of the defendant’: has-been entered ih 
the plaintin*thisform: “The Agent A. B. 
Railway “Company, .Itd.’ and that 
"hitherto no objection -whatever has been 
‘taken “to this description: “There can 
' bé no quésfioy that ‘the - Railway ‘Com- 
itpünies ` considered that’ they were the: 
| defendants in such suits, although it. may 
‘be conceded that ithe "tjtle cof the dé- 

-fendant was not ‘in accordance with the 

‘forms in- Append x A, First Schedule to 

‘the Civit Procédure Code, “under heading 

‘Title of Suits.” 
If a:‘Company is dod tó a'suit it should 


-e be” descritedeither as “'The A. B. Company 


33 


"Ltd; having its régistéfed office at" or 
as "A. B., a public - .officer of the C. D. 
Company." 

Now, in the-case to whieh I have referre d 
the East Indian "Railway Company ap- 
peared and filed a written ‘statement 
pleading to the merits of the case. It 
was only when the ‘case came on 
for hearing that the Pleader of the defend- 
ant Company, took the objection that the 
suit was not maintainable inasmuch ss the 
Agent ofthe East Indian Railway Company 
and not the’ Company had been sued.. The 
leàrned Judge said (page 126) :— 

'"Phis.is not a case of mere misnomer, 
‘which could have been made ‘a basis of de- 
fence." The suit was brought against the 
Agent of the Hast Indian. Railway Com- 
pleaded “according to law. In law the 
Company is not à defendánt to the suit 
and is not before ,the Court ` 
fendant. ‘The frame of the suit can only 
be amended by substituting the Company 


as defendant in place ef the Agent, and it, 


is a well-recognise d'principle that, however, 


libefalthe Court may be in allowing amend- - 


ments in the interest of justice, an amend- 
ment will not be allowed which would pre- 


judice the rights of the opposite party éxist- ` 


ing ati the date whenthe proposed amend- ` 
mentis to be. made. At this stage the 
Rast Indian Railway Company has aéquired.' 
atight by virtue of the Statute of Limita- ` 
tion and this.right should not be prejudic-"’ 
ed by any amendment at this stage." — ^ 
With all due: ‘respect, Tcarinot agree with 
this reasoning.” It seems to me in the in- 
ferests of justice. that if it can bé said that? 


as de- 


‘there has been a misdescription of a party 
inthe title of a plaintthe necessary àmend- 
ment ought to be allowed, if otherwise the 
tights of the parties would be prejudiced. 
Ifthe defendant Company considered- 2s 
having had no notice “that these suits had 
been brought against it by the plantiffs 
then undoubtedly limitztion would be con- 
sidered as running up to the date when the 
-defendant Company hadnotice of the claims 
-by being made a party to the suits.. But 
ithe defendant Company not only knew per- 
fectly well that the various claims had‘teen 
made against it, but also considered itself 
the party being: sued. Ifthe Company. was 
-not a party, no appearance - should 
-have been entered. In my opinion the 
fact thet the word “Agent” preceded the 
name of the Railway Company in the des- 
cription of the defendant amounted merely 
to a misdescription, and, therefore, the . 
learned Small Cause Court Judge should 
.have allowed the title to ke amended. The 
suits must be restored to the Board. to te 
tried on their merits. 

It is desirable, however, to point out 
that in future parties who wish to sue a 
Company: must follow the directions in 
Appendix. A to the Code. 

Rule will be made absolute with costs, 


“Crump, J.n my opinion we. should in 
this question look to the substance. rather 
than to the form and if we do that I agree 
that we must dissent from the decision in 
Sinehi Ram Bihari Lall v. Ag ent, East Indian 
Railway Company (1). It seems tome that 
there is no doubt whatever that all the 
parties were perfectly well aware that the 
suit was agairist the Railway Company and 
thatit was against the Railway Company 
that the relief was asked for. Though the 
description of the Company may, not have 
been that which is in conformity with the 
Schedule Ato the Code of Civil Procedure, 
nevertheless, the Company was substan- 
tially on the record, andit appears to me: im- 
, possible to argue that if the title inthe plaint 
were, amented so as to bring it in com- 
formity. with the Schedule, the result would ' 
be to prejudice any rights acquired ‘by the” 
company by virtue of the Statute of. Ltmi- 
 tetion'. For, a8 I have said, tHe- Company: 
' was in substance the defendaxt at the-time 
the plaint:was first filed, and it'was not acase " 
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of...addings a> newe ‘patty: in. which: case; 3 


considerations, of:that kind mghb be teler - 
. vant. It seenis:to me that:really this. is: ` 
nothing more;than.a misdescription; and, as. 


has. been. pointe d out by my Lord, the. Chief - 


Justice, the.; :practicé. eentainly. has: heen: to: 
deseribe- Railway: Companies:in, the manner” 
which lias; been. done! in. the ;preserit: case: - 
No:body ‘up: to this time has ever beet 
misled or has ever: suggeste d that. amy fors, 
. malamendment to.the plaint-was- necessary. 
All that. would be require dto bring the:title. 
ofthe plaint in conformity with. the Sche- 
dule would be-to strike,out the word'' Agent" .. 
Therefore, it.seems.to. me-that this is little: 
more than a clerical error. which can. be 
amended:at.any time, without. any preju: 
ues E the SRRA party. -« ` 
Rule: made absolute. 
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ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL NO. 1695 QF 1922. 

' March 7, 1923. ° 
Present ;—Mr. "Justice Rafique and 
Mr. Justice Lindsay. . 
Musammat ALIMAN BEGAM Prammer 
—ÁPPELLANT' 
. versus 
ALIHASANAND ANOTHER—DEFENDANTS 
—PF ESPONDENTS: 

Muhammadan.  Law.—Dre vemption—Several vene 
dees —Talab-i-sstishliad, performance of. 

‘The Muhammadar Law of Pre-emption requires . 
that the'secondt demand should bemade either in 
the presence of ‘the: vendor or'the vendee or. an 
the property sought. ta. be. pre-empted. The 
singular words ““ vendor and vendee " include the 


plural also. 

Thetefore, ftalabed-tstishhad, iff it. is: “made 
in the presence:of the vendee, cannot, in case 
there: ate more vendees: tham,one,, be. said to. be 


properly uade, „unless. itis made: in the presence" 5 
of all the vendees, 


Second appeal against the decree 
District. Judge. of Shahjilinpur, dated 
the ryth of. July,. 1922. 

Mr: M: Ai Aziz; for Pr: Sy M. _ Solaiman; 
for the Apres. | 
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tog- 

e Hob 4 ' 5 
JUDGMENT, —This. appeat arises out 
(of a.suit'brought by the plaintifi-eppelda nt 
‘on the ground of ‘pre-emptiqn under tke, 
Muhammadan Law. Theclaim was decreed- 
by the Court of-first.instance. The Appel- 
late Court, however, took a differént view, 
and dismissed tlie claim. "Phe geound upon 
which, the Appellate Court, disuiissed the 


under the Muhansindadan, Law as: ** talab- 
i dstishhad," ws not carried’ out’ by. the 
plairitiff-appellant as required .by the 
Muhammadan: Law. It appears that the 
vendees were husband and wife. The pre- 
emptor went'to the house of:the'vendees' 
and sent for the husband, who.conie out. 

In the presence of. the. witnesses the :pre-> 
emptor made a second: demand, the 
husband: listend to it. The. wife was ad-, 


` mittedly not present.at,the time when.. the 


second demand was made. -The .Muhem- 
madan Lawrequires that the second demand 
shouldbe. made- either in the presence of? 
the vendor or the-vendee or on.the property; ' 
that is, the: subject of. pre-emption, ‘The ' 


. singular words, ‘vendor and Vendée" include 


the plural also. - According to’ the’ inter-, 


. pretation, of -the Muhammadan I Lawyers; 


if. the demand. ismmade neitkér in thé presence 
of.the.vendor, nor on the:property sought. 
to be. pre-empted, but in the presence’ of 
the vendee tken in cese there are more 
than- one vendee, the demand should be 
made in -the presence of all. -> 

-The view taken. by the learned Judge of 
theJower Appellate Court that tke second" 
démend. made by the pre- emptor was” 
defective is quite correct. 

“The. appeal fails. and is. dismissed undey. 


O. XLI, r. ir, of- the Code of. Civil. 
Procedure. 
T appear dismissed, 


M, A.A. 
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. . BOMBAY HIGH COURT. > E 
“Egen Cun, ApPEAL, No: 282 or: 921. 
. + March 20, 1923. -- 
"Present: —Sir' Norman Macleod, ET., Chief 
Justice, and Mr. Justice- Crump. 
` GOVINDDAS RAJARAMDAS DEVI.. 
z PANEI ASSENT E 


/.GANPATDAS "NARROITAMDAS-— 
'DEFENDANT—RESPONDENT. - 

 Éiviltation Act (LX of 190%, Sch. I, Art. ihe 
(5)—Executton of. decree— Appeal against ovder 
in exectition, whether step-in-ald of execution. ' 

The ‘prosecution of an appeal from an order 
made in the course of a proceeding in got 
of a decree cannot be looked upon as an appli-. 
cation iti accordance with law. to the proper Court 
for execution or to take some step-in-aid of exe-. 
cution within the meaning of.clause (5). of Art. 
182 of Sch, I to the Limitation Act. ` 

„Kristo Coomar Nog v. Mahabat Khan,5 C. 5957. 
2 Ind.‘ Dec. (N. $.) 986, Nand. Kishore v. Sipah 
Singh, 26 A, 608; A. Ww. N. (1904) 139; I A. Te 
J. 336, relied on. ps , 

-0 


First appeal from . a decision - 
the First. Class, ` Subordinate Judge, Satata, 
in Darkhast No. 651 of 1920. 

^ Mr. M.V.:Bhat, for the. Appellant. ` 

» Mr. K. N. Koyajee, for the Respondent.. ' 

- JUDGMENT.---This is an ‘appeal from 
the sordet of the. Subordinate Judge dis- 
missing. the plaintiff's Darkhast as time- 
barred, "The decree wassa - partition-decree 
passed on June'30, 1906, . Some of the suit 
properties were partitioned by the Com- 
missioner, but it seems that with regard 
to the house, the subject-matter of the 
present Darkhast, the parties thought that. 
- they. might arrive at a settlement, with 
the result that it remained unpartitioned. 
The.last Darkhast No. 193 of 1915 taken 
out. by.any of the parties was dismissed 
on'September.r2, 1917.. That was. a Dar- 
khast by defendant No. 
to .do : with the partition ‘of the “suit 
properties. The defendants’ appeals to the 
High Court against the orders passed in 
that Darkhast and on plaintiff’s Darkhast 
No. 428:0f 1913 were decided on March r, 
1920. ‘The present Darkhast was presented 
on October 4, 1920, and unless time can 
be computed from March 1, 1920 , the pre- 
sent Darkhast is. clearly time-barred. 

In Nand Kishore v. Sipahi Singh (x)it was 
decided. that the prosecution of.an appeal 


- 


` (1) 25 A, 608; ^. W. N. (1904) 139 Y A. I, T. 
336. , 


INDIAN. 


, andit had nothing- - 


_ SAJJAD HUSSAIN V. WALI MOHAMMAD,’ -. 


from enotder made in the. course of à : ‘pros? 
` ceedingin execution of.a decree could not‘ be" 
: locked upon as an application in accordance E 
with law to the proper Court for éxecution ot | 
to take some. step-In-aid. * of execttion:. 
within the megqning *of Art.’ 179 - of the- 
Second `Sch, to the -Indián - limitation 
Act of 1879. ‘Lhe decision in Kristo Coomar | 
Nag v. Mahabat Khan (2) was followed. We- 
agree with these decisions. - 

. It certainly cannot be said that an appeal, 
to the High Court against an order in-a- 
Darkhast is an. application in aécordance’’ 
with law to: ‘the proper. ‘Court for eke- 
cution. ‘The High Court is not. a` Court- 
whose duty it is to execute decrees passed 

y the lower Courts. So the Darkhast 
in 7 this case was time-barred. The- plaintiff ' 
has only himéelf to blame that the house 
has not been partitioned, since the decree 
was passed in 1906. Now, he can either 
come to an arrangement with the de- 
fendant for partition of the house or he 
can file another suit. 


The appeal must be dismissed with 

' costs, 
Z.X. Appeal dismissed. . 
(2) 5 C. 595; 2 Ind, Dec. (N. s.) 986. 


MIS 


ALLAHABAD HIGH COURT. . 
SECOND CIVIL APPEAL No. 1472, OF. 1021.. 
. March 6, 1933. 
"Present ; —Mr. Justice ‘Gokul’ “Prasad. : 
Shaikh SAJJAD ee E aa f 
f — APPELLANT ~ à 
^o versus ~~ i m 
Shaikh: WARI MUBAMMAD | AND: ANG 
-OTHER—DEFENDANTS—RESPONDENTS. - 
Agra-eTenancy Act (II -of- TgQvt),-S.'22— - 


{ 
Succession -to diolding— “Sharing in cultivation, " 
meaning of. > 

The expression “sharing in enltivation" occurting 
in section 22 of the Agra Tenancy, Act means shar- 
ing in actual cultivation. In the case. of the ‘sub: 
letting of a holding the tenant cannet " -himself: 
be saidto cuitivate, and, thereforé, therë can’ be 
no sharing in the cultivation of such a tenancy, n 
[p. 1032, col. %.] ji 
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Second gppeal against a. decree. of. ithe 
i ‘District Judge . _Ghazipar, : dated. 
TOR of May, X921..." 
Dr, M. L: Agarwala, foi the. Appaitént, | 
Ae I dhal Ahmad, es tHe Respondents, 


"JUDUMENT ms appears "hat oue" “Hae 
jammul Husain- owned a one anna- ~six- pie 
Zemindari share and was in. cuiltivatory 
possession of certain plots’ of. si? land. 
He made a, gift of one-anna-two-pie share 
to Wali Muhammad, Musammat Butan Bibi 
and Musammat Maji idan Bibi. “The defend- 


ant, _ Tufail Ahmad, is an heir of Musam- - 
Later on, “he. sold. thé- 


mat Majidan Bibi. . 
remaining four-pie. Sharé to Ali Kabir ead 
this. became an ex proprietary . tenant: “of 
the ‘plots of sir appertaining to that sbáre. 
He alleged., that the defendants, were sub- 
tenants, of, the plots appertaining’ to, the 
aforesaid share end sued ‘for their eject- 
ment. In all, there were five suits by the 
bun un Vir we claimed title 


ew 


Eee of: sir land. The suits were, Nos. 3x. “to 


325 of 1915. 


The” ‘defence * pleaded. | was "thet thie - 


plaintiff was not an éx-proprietary tenant 


the . 
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- He has, lowever* gone on to 


e 
; 1051 
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The learned. Td of the wes A t 
Lhe & 
Court.has found that the ret Appetite 
filed before the Commissioner because -of 


the mistaken advice. of the lawyers and 
that the: ‘appeals were so filed : ‘bona fide, 


and there was sufficient cause for extending, 


the period: of limitation. He had some 
doubts in his own mind about the question 
whether . the Appeals really lay to him. 
find on .all 
ine ap raised. before; him -and has 
lecree e.a eals and di 
plainti£t s. claim E iru 2d 
The plaintiff: ‘comes herein second a eal 
aad raises three points, (1) that ub appeal 


. lay. to the District Judge-as no question: , 


‘and that no relation of landlord -and tenant. 


subsisted between the ‘parties. 

“The , Trial. Coürt found fom thé ‘plainitiff 
on “both the igsués and decreed the claim: 

ihe deferidants i in-all these silits except 
Suit” -No, 323 of 1916 went up in appeal 
to the Commissioner.. "The ,Cominissioter 
however, retirned the niemoránda of appeal 
for - - pfesentation to: the proper  Couit 
: on the-3oth of. August 1017: "having. cónie 
to a: conclusion that the question of pro- 
prietary title was involved i in the appeals; 
On. the 1st of. September 1917 the "appeals 
were - filed” in the District Jud ge's. "Court 
and, then the District Judge dismisséd 


all.the. four appeals there being ‘no appeal ! 


from Suit No. 323 of 1916, as I have stated: 
above, on the ground that they were barred 
by, limitation. There was ə second appeal 


fo this Court and this Court came to fhe. 


conclusion that the learne . District Judge 
should not haye dismissed the. appeals 
summarily but ‘should have .gone. on.and 
: found as a fact, whether. sufficient cause 
had been made ‘outfor admitting the ‘appeals 
after the expiry of “the period, of atata; 


of proprietary title was raised in the appeal; 
(2) that the plaintiff shared in the alti. 
vation of the. holding with; his . “maternal, 
grandfather, “Tajammul Husain, and. was 
as such competenb. to` bring, the present. 
suit, and (3) that the-appeal in the Court 
below „was. barred by the rule of res judicata 
inasmuch .as. the judgment of the Assist- 
ant Collectorin Suit No. 323 of 1916 in which 
no appeal had been preferred to the Judge 
became final.and concluded the defence. 

As to the last point I may dispose of 
it shortly. There are not sufficient 
materials on the record to enable me to 
decide this question andit is too late to 
send for those records now, 

As to the point that no appeal lay to 
the District Judge, it is too late now to 
raise this question. It would appear from 
ground No.-5 of the grounds of appeal 
before the lower Appellate, Court that 
question. of ‘proprietary ., title WAS. raised 
before the- District Judge." he plaintift 
wanted. to’ eject’ the defendants on the 
ground that they. were his sub-terants 
and' the defendants pleaded ` -that. they 
weré in possessio ‘as, ,donees, that is, in 
proprietary posséssion. , This ground of ap- 
peal must also fail, ' 

As. to thé rémaining polit; namely, if 
the ‘plaintiff ‘shared ‘in. the. cultivation with 
his late maternal ‘grandfather, this is a 
point- not covered by any’ authority -of 
this Court aiid is one of first- impression, 
Reading the proviso asit stands ‘and giving’ 
the words their. natural meaning, it would 
appear that a daughter's'son or a collatera- 
could our inherit it he shared i in ad cul. 
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. tivation: ôf ‘the: holding. at ihe time’ of ‘the 


tenat’s..death. = I take those- words, ‘to 


' pean. actual ‘cultivation, Im case of sub- 


letting: the’ téendnt himself could not be said . 


to-cultivate: the ‘plots and if the tenant 
was. not: himself! in cultivation no body 
could be saisto share it-with*him, and, as 
here, theland was ndmittedhy let out to ‘thie 
sub-tenante, tke. plaintifs- chim on the 
ground» that he shered ifr,thé cultivation 
of. the. holding ati thie. time of the tenant's 
death must ‘fail, “The fact that the plaintiff 
has succeeded iu a civil matter. ou the 
ground that he was the:heirofihis maternal 
grandfather. is “beside thé question. “The 
point before me is not ‘thatthe. plaintiff 
was the-heir‘of his matérnal' grandfather, 
but.that he wes not an-heir of. his. maternal 
grandfather, so.far as. his- ex-propriétary 


` rights were concerned. ‘The pleintit is con- 


sequently:not an heir to theiéx-proprietary 
tenancy:and: his suit on that ground. must 
fails’ The suit has. been rightly. dismissed, 
and ii ‘dismiss the appeal with costs. 


MA -o > TA - “Appeal dismissed. 


mre nmn P. 


: BOMBAY” BIGH- COURT . 
. SECOND Cry  ABPEAL No: -307 oF 1921. 
"T. “March, 43,. 1023. * 
5 ^ Present. Sif. Norman, “Macleod, Kr., 
> Chief; ; Justice; and Mr Justice du 
-:GANGAD AS: NARAVANDAS Anm 
OTHERS DEFEDANTS = APPELLANTS * 
` VETSUSQ ` ii 
.JEKISONDAS MANCH: ARAM AND, 
"gmake Paneer Meme, 
éadings-— » — 
wage ia LANE Abed Second Question of Facts 
: The ‘question, Whether: a cóntraet.i is oli a wager: 
ing. mature. is; a - -pute question. :of- fact, that: is to, 
say, the, “party, disputing that. he is "liable under; 
the contract. has to show that, at tle time the con: 
tract was enteredsitito, the parties did ‘not intend: 
by ine die Da a ee 
dices Fond be fedi of seccived. rudes Mid 


abide. 


^ Second; appeal trom | the decision ' of 
the Acting District Judge, Surat, in Appeal 
No. 50 of 1920, reversing the decision passed. 
by the. First Class, Subordinate Judge: at 
Surat, in Civil Suit No. 225° of Tors: : 

Mr. H.C. Coyajee, with him, Mr. M.B. 
‘Dave, for the Appellants. ' - 

Messrs. G. S. Rao and P. B. an, for 
the Respondents. 


JUDGMENT. —'The plaintifs filed" this 
suit against tle. defendants to recover 
Rs.1,396-90 ‘being differences on the suit 
contracts for purchase and’ sale of: cotton 
‘seeds, The defence was that the contracts 
were of a wageting nature, and: the onus. 
would lie upon the defendants to: prove that 
fact. The’ Trial Court held that the 
contracts were wagering contracts and dis- 
missed the suit. The Appellate Court came 
to. a different conclusión and decreed the 
suit in, favour’ of the plaintiffs. 

‘The question whether the contracts wete 
of a wagering nature was really a, pure 


„question of fact, that is to say, the party 


disputing that Tie was liable under the 
contracts. would háve show that at the 
time the contracts were entered into, the 
parties did not intend to carry out the 
contracts, but agreed to abide by-the prices 
tuling at .the due dates, when differences 
would be paid or seceived. “It is unfortu- 
nate that on such a simplé question it was 
considered recessary in the Courts below, 
beforé deciding: ‘the case,.tó cite,so many 
authorities. “When it is a question of fact 
in each case as to what was the intention 
of the parties, there is no, necessity what- 
ever to refer, to other cases. The test to 
apply. has long ago been definitely settled. 
The Appellate Judge in dealing with the 
oral. evidence found that he could, not come 
to. a-definite conclusion Jin favour of the 
defendants, : and it would necessarily follow, 


' as.the defence was mot made out, that the 


defendants. could not escape from thé legat 
consequences of the breach, ofthe contracts. 
The defénce having failed in the opinion 
of the learned, Appellate Judge, the plaintiffs 
were entitled to a decree. As a matter 
of fact, no second apreal, lies as no, ‘question 
of law arises in the appeal. | - pt 
The epreal niust he dismisped, “with : 
costs: : 
ZK." Us Appeal: Aitsa i 
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JIWANDAS Y, AGENT R. t B, COMPANY: 
‘NAGPUR JUDICIAL COMMISSIONER’S, - 
- ' COURT. 
evn REVISION PETITION ‘No., 317i ioi: 1922 
April 14, 1923. - 
Present : —Mr. Raker, Offg. Je € 


£4 


D. B. JIWANDAS AND, , ANOTHER— a 


PLAINTIFES—APPLICANTS : 
UVeFSuS c. ih 
| qux AGENT, Ei I; RY. CQRPANY-— ef 
DEFENDANT —NON-APPHMICANT.: ^ ' - 
- Railways Act (TX of. 1890), 5.77, applicability; 
: of2- Claim based Qn non:delivery— Notice to Railway! ; 
Company. . PET 
"The. provisions, of section, 77, of thé Railways, 
Act apply not only to claims’. for compensation, 
arising out of loss, destruction: or’ deterioration: 
of goods, but also to: claims v arising out sof nones 
delivery or wilful- mis:delivery. fp. 1033,; Col..2, ]1.- 
Madras and Southern Makaratia: Railway, Com-; 
pany v. Haridoss: Banmali Doss, 49 Ind: as. 69;, 
4h Mr 871; 35 M. L. J. 85; 24 M, E: T. 384 8^ 
L. W. 340 and-Deorao vs Great Indian Renin-' 


sulay Railway, Go: »14. Ind. Cas..684; 8.N. LE. Ry, 


34r relied. on. 

‘East Indian Railway, Comipany v. Kali, Charen 
Ram Parshad, 69.Ind Cas. 103: 3/P. GT. 215; "a 
(1922). Pat. 145; ; a9eay A. ILL Re (Pat:) 106}, 
dissented, from.  . 22 

In the mattet. of: requiring. -a, notice ‘of, P “Sain? 

‘to à Railway Company. in order to enable ‘thé’ 

‘latter-to make enqiiries and, -if possiblé, to-recover: 
the. goods, theré.is: ng, reason: for, making ‘a -distiné-" 
tion between cases of, Joss: and cases of non-delivers 
[p. 1034, col, ul] : 

"Gourts-ought not to import: distinctions such as” 
ithe above into.the Railways Act "unless, they rest 
upon some, basis; df, sound: reason, whioh would "be: 


likely to-have éommended,’ ttself to the Legis= >’ 


lature. [p. 1034, col. x.J 

The provisions ‘of the Railways Act ' as to. 
notice must .be.strictly- observed; and a person 
who.is. désirpus :of, serving. an: effective. notice, 
of claim must direct. ihto the | Manager orthe Agent, 
as the cage may be. [p. 1035. col,.x.]: 


Application ‘for, revision of the decree’ 
ot the Judge Small-Cause: Conrt, Sohagpur,,” 
dated 27th October 1922; in,.Civik Suit, Now 
52 d I1922.. > KA 

r.J. Sen, for the ‘Applicants, "3. up 

"M BP, Lobo, for. the Non-applicants..:- + 

ORDER.—The plaintiffs, who are.a: feni: 
cafrying on business. at; Jubbulpur; sued? 
the;.deiendants, E. I. Railwey. €o.” o. fot” 
damages for non:deh very, of goods;coysigried: 
to.taem at Piptia, in. the. SmalliCause Court... 
a ' Sohag gpur... The suit, was: :diSmissed:for 
want. of.proper-notice.to the, Hh. Te: ‘Railway: 
Co. . ` Plaintifis. apply. in. revision: to hayas 
the. decree. set, aside. 

2, It. is cotended, an behalt. oti ‘the: apple. 
carts. (1 t that, the esuit- being: “based. Ons 
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Rojcdetively: of goods: ‘andi siot om toss 

no -Hotide'is necessary under: section 77: " 
thé Indian Railways "Act.; q2)that if notice 
was: necessary; sufficient notice was ‘given, 
atid'(3)\that, in. any case, the Court should! 
have: exatnined the: patties on. this point. 

' 3: As regards point (x), the ‘learned: 
Pleader tor applicants:relies: 0n. a.recent ease 
of. East" Indian Rajliay-Co. v. KalCharas-: 
Ram ~Pyashad-- (w), in which :it was. 
"Held bv à Singte Judge ob thé Patna; 


High -Court that no. notice ‘s. necessary- 
„under section 77- of- the Indjan Railways 
Act’ im a case. of o claim ‘for corwens 
sation: for non- -delivery of gdods as: 


distinct’ from a case of a claim fon loss; 
destruction or detrioration. of geods. , : 

4. A coütrary view: las, béen taken, by- 
the "Madras "High: Court in the. Madras: 
and: Southern: Mahıratla Railway Go. vi 
Haridoss: Banmali-Duss (2) ini which a: Bench, 
of the Madras -High Cotrt-held':thet section; 
77 óf the: Indian Railways .Acy. applies roti 
only. tò claims: for compensation arising. 
out. of loss; destrüction or, deterioration. 
of goods. but ‘also: to. claims arising ont of, 
nou-delivery; or. wilful mis-delivery, In: 
Deorao- v." Great: Indian Peninsular: Railway 
Co. (3). which was a: case: of non-delivery;. 
this: Court -held: th .t the suit was: bad: for 
lack ‘ot’ proper notice: The: question: of, 
necessity, of notice does not seem». to have 
been expressly raised, So faraslam.aware,, 
the Patna High Court case above referred! 
tois the:first casein which it has been. held, 
that there any. distinction. between. a; cigim. 
based on. non-delivery. and: a claim, based. 


' on'loss ot. damages., 


- S. It ‘lias Been. contended: by the: learned 
Pleader: for applicants, that. the remarks im 
the Madras High Court judgment are:obtier;’ 
dicta..:-Thistis-notiff.my opinion; correct... 
In: that case! an; express.issue: of limitation: 


7 was raisédtasito: thesuit: being, harred:under. 


section 77 “of the. Act for want of; notice, 
and. in, dealing: with: this, issue:the learned? 
Chief: Justice of the. Madras High.Court' 
dealt : with ‘the whole question of notice 
and pointed out that the liability. off 
Railway. Companies. is: that. ofr a hailee 
under: séctions,152 and; 161%, of, the: Indian; 
(1) 69 Ind. Cas. 103; d P. IL. T. a (19227 
Pat. 145}.(1922) A. I. R. (Pat.) 3106. 
(2) 49 Ind: Cas. 69; 41 M. 871; 35. M. In’ J. 
5; 24 M. Ll. T; 3815 8- L. W.-340, ; ae 
^ 14 Ind. Cas, 684; 8 No Ly JR. 34. Mudo 


i 
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Contract Act, the Jatter.of which- covers all 
éases of.¢noa-delivery:-and;-. mis-delivery, 
and points out at; page 877 * that these sec; 
tions of the Contract Act; which are applied 
‘bythe Indian Railways Act, purport to 
deal not merely with the ‘bailee’s duty. vof 
' safe custody but also with the, performance 
ofthe bailee's duty to deliver at the proper 
time. "Therefore, Chapter VII of-the Indian, 
Railways Act, must be taken, and was 
intended, . to:cover the whole licbility of 
the. Railway ‘Company including among. 


other things the:respo~sibility of the Rail . 


way Gompauy for mis-delivery by whatever 
bee mee ‘That being. so, when section, 
gy'requited notice in any claim for com-. 
pensation for the loss, destruction or. de- 
teroration of animals or goods, a notice 
is required in all claims which: arise with 
reference to the liability defined inthe ear- 
lier ‘section:(72)" and:in the. specified. ‘sec-, 
tions of Lhe?Contract; Act, sections 157. and, 
16r; theclatter.of-whicl covers. all.cases; of, 
rion-üeli very-..or : mis-deli very: Section ^;9: 
ot Act TI of. 1865 which. is, reproduted:in, 
sbctiom 76 -of the. Indian: : Railways. Act, 
refers’ tii: oss; t: damage: or » non-deli very . 
of.’ goods; i/but..-ín t: section, Yo. ob., the, 
Indian Railways Act it. was not. thought. 
necessary:"to reproduce the word “ron 
delivery,” the: reason being that’ cases 
of non-delivery are already. sufficiently pro- - 
vided: for by. the reference to sections 152: 
and r6r of'tle Contract Act in the earlier. 
séctión:. It. this matter of requiring notice 
tothe Railway:Compony within a reasonable 
tíme.in.order.to enable them-to make en-. 
quires, and, if possible, to recover the, 
goóds, there is'really no reason.for making-a 
distinction. between. cases. in which goods; 
have--been ‘delivered inadvertently tà the 
Wrong person and cases Such, as the present, 
in whick- they were delivered to a person, 
other. than the consignee who. cleimed :to: 
pe entitled to:them but did not produce the : 
Railway Receipt.as he should havedone 

.iü support. of his claim. ` We ought not.to^ 


import. distinctions’ of.this sort into the. 


Railways ‘Act unless they fest upon. sotme: 


basis-df sotind “reason which would be likely.’ 


to! -have::-commended itslef to: the Legisla-: 
parè Dee M M E eo nor iot ne 
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and in the latter the loss, destruction or 
deterioration takes place on account of cer-, 
tain extraneous, causes., In the latter case: 
there is no deliberate withholding’ of ‘the’ 
property though there may be wilful neglect ° 
inno: taking proper caré of the goods. 'Sec-, 
tion: 77, requires notice of the claims arising: 
out of loss, destruction or deterioration 
of goods-delivered to be carried by'a " Rail-' 
way Company to be given to the Railway“ 
Administration within six months from tne 
date of the delivery of the goods to: be? 
eerried. ‘This is obviously with ‘a’ view ' 
to enable' the Railway Administration to 
mage an enquiry and investigation as to : 
whether the loss, destruction or deterioration : 
was due’ ta the -plaintif s’: laches "or" due - 
to the. wilful neglect.of the Company or" 
its getvaats, or due to the theft or rubbery : 
committed bythe scrvants of the Company. 
Unless notice of the loss; destruction of - 
deterioration is given promptly, thé enquiry ^ 
wonld be prejudiced and, therefore, section 
77 prescribes that notice must be given’ 
within-six months from the'date ot tlie de~ ` 
livery of the goods. ‘But in a case df non- 
delivery :: such -an ‘enquiry ‘will not 
be necessary.: "Inm: this. view. also 
section 77 -las..io.- application and the 
Company is not entitled to a- notice in" 
a case of . non-delivery. » With. all 
respect to the Patna High Court! -I am- un- 
able to follow this reasoning ‘which appears 
to me tó be importing a d'stinction into ' 
the Railways Act, which is not sound, 
In the case of a Railway Company which ' 
carries hundreds: of thousands of parcels; 
it. appears to me: that' even in a case’ of- 
non-delivery enquiry will be necessary to ' 
enable the: Railway Confpany to find: wheré 
the goods are, They do business a large‘: 


> number of. places;'and some time is neces- 
' garily-required to trace missing goods wHich 
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thay be lying in any station’ ot: ‘the’ systeii." 
In these circumstances; where-an’ opposite 
view hás been expressed by two -High 
Courts, I prefer to follow the' ruling of the 
Madras High Coutt, and I Hold, therefore, 7 
that notice is necessary. hj E 

WA Turning to the ; second bords wheibür- 
notice was; as a matter, of fact, given; 
the ‘plaintiff has prodticed ' a receipt for 
a registered: letter. addressed to 
Mensger or Agent, ET Ry. Co^ 
The E. .I. Ry. Co. ‘deny receipt of the 
notice, The notice was addressed in the? 
alternative’ by the plaintiff because Te 
did not know whether it should be, sent to' 
the Manarger or the Agent. In Deofao v. 
Great Indian Peninsular Railway Company 
(3) it’ was held that a notice 'to the 
'(rafüié Manager is not’ sufficient even. 
if it comes to the kriowledge of the Agent. : 
That, however, was based upon the spécial 
. circumstances of that case, I need not’ 
refer to cases. which lay.down that the pro-, 
Visions’as “to notice must be’ strictly ob- 
served, and if the plaintiff is desirous of" 
serving ` ‘aa’ effective notice of cleim tlie ' 
notice must be directed to the Manager ' 
ór the. ‘Agent, as the case may be. These: 
cases will be found quoted in the judgment: 
of this Court refrred to bove. 

8.. It has been argued on bebaté of the- 
applicant that it may be presumed that’ 
the notice was féceived. There is no: 
reported case in which a noticeim the alter: 
native. wa$ sent, as in the present case, 
the notice being addressed to the Manager 
might possibly have been delivered to the 
Traffic Manager, but there is no evidence" 
as to whéther riotices received by the 
Traffic Menager, supposing such an officer” 
to exist, are handed over to the Agent. 
In these circumstances, I think, the case 
must go back for enquiry into the point 
as to who receives letters addréssed to the 
Manager, - B.. I.. Ry. Co., and 'whethet^ 
notices of this Kind ‘are handéd over to the- 
' Agent. Costs will Be costs in the cause.’ 
KAN i Order a 
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7 Shingne, for the. Appellant. 
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"co BOMBAY: HIGH . COURT. Uode, 
"Sucoxp Ovi, Appear No; 37.. OF. 1921 Hi 
nui February- IQ, 1923: e’ ih 
pereti, -—-Sit Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump.. M. 
AHMET: BALLU DABIR AND OTHERS— 
t DEFEND ANTS—APPELLANSS. e ir 


NU nt. 


eo 4M Sarana ade vua A 


da ws DE 
YT ha gr 


-© UWEFSHS- SC Snc 
GANESH WISHNT. PENDSR Praman. 
sut O—RESPÓNDENT, < 4 p. 


Khoti- PENA lands—Injali 
Dunlop's Proclamation, effect 
of Khot to execute, effect of. 

- Defendants who had” held Gertain "Kholis 
nisbat lands as tenants of the Khot since the-intró-: 
duction of the Survey Settlement, ‘subject to cer-; 
tain rights in the nature of occupancy rights, claim- 
ed to be the owners of the injali treks. standing’ 
on the jands. It was found that; before the intro- 
duction of the Survey Settlement;* the lands used: 
to belet out by the Rho? from year;to yeat on an 
annual lease.. The trees were originally the prop- 
erty of Government ; 5 

Held, that by ‘virtue of Dunlop’ s Proclamation! 
of 1824, thé khot had become the owner ‘df the: 
treés and that,-afterwards,’ there had. been no; 
thing.to-.extinguish those rights or, to transfer 
them to, the defendants.’ [p. 1036, cos, 2.] 

: Collector of -Rainagiri v. .Vjañkairav, 8 B. E. 
c. R. (AL CT.) 1, followed, 

Per Crump, J- 2 The mere failure on the. part, 
of à vatanday hot. to sign, the annual , kabuliyat 
can have this result only, that he would not be. 
entitled for the time being to the tight of manage-: 
ment of the Village. That would not, howevér;: 
affect any other’ rights which. he thightchaye ini 
dependent ‘of that right of Management, such* ag. 
the right to timber growing in khoti-nisbat lands., 
[p. 1036, col. 2.] : 

Per Macleod, C. J.—There is no general € 
that no vatandar khot can claim to be the. owner; 
of the soil. With regard to’ Kho hhasgi, and. 
Khoti-nisbat lands he is very much in the position 
of an owner. [p..1037, col. 2] -` 

Collector. of Ratnagiri v. ` Vyankatrav, 8. B. XE. 
C. R. (A: C; J) 1, Tajubai v. Sub-Collector of Kula-- 
ba, 3 B. H.C. R. (A. C. T.) 132 at p. 149, Nagars, 
das Sanbhagyadas v. Covservator of Forests, Bom- 

bay,.4 B. 264: TLA. 55; 488r. P.C.].03; 3 Sith’ P 
C.J. 700; 2 Ind. Dec. (à. 8. 683 (P. C.), referred“ ‘to. 

Second appeal | fromthe decision ‘ofthe: 
District Judge; Thana; in Appeal--No, x29. 
of r919, confirmirig the decree ‘Passed. by 
the. Subordinate Judge at Roha, ^ in Civit 


Suit No. 1159.of 197. 
Mr. N. M. Patvardhan, wth him Mr, P 


trees, properly: ine: 
of—Kabuliyat, failure 


P.B. K 


Mr.G:S. Rao, with him Mr. B, ‘A. ‘Bhai 
for the Respondent. precept 
JUDGMENT. 

Crump, J.—The plaintiff in this case 
was a vatandar khot-ot the: village. of ,Padh- 
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in the Mangaon, Taluka of ‘Kolaba 
District, and the substantial, question, in 
the suit is avhethei the--plaintiff or the de- 
fexidants; were, the qwnets..of certain, injalt 
trees, standing, wpon, lands which, were in 
' the:oecupation ofthe vendors of defer.dants. 
These vemdors, it is. now conceded, were 
not Dharekaris, but held their lands since 
the. introduction of the Sur vey’ Settlement. 
as tenants of the Ako& subject to certain 
rightsin-the.nature obrights. of occupancy: 
he. case appears to. have. been approaeh- 
ed‘in, the. lower Court, on ‘the: footing. that: 
the. Gavernment were formerly owners of 
' the trees growing upon. these Jands, and 
there seems little reason to. doubt tbat 
thatis the true wew of the matter. The- 
lands.are. Khoti-nisbat lands, and it has becn 
held by this:Court.in C ollector of Ratnagiri 
v. Vyankatrav (7) that by virtue of Du..- 
lop's, Proclamation of 1824, the Ahcts 
became. the owners, of. the, trees standing, 
in sudha lands. That, decision, if followed, 
is practically. eonclusive on. the: facts. of 
the‘ present, case, and the same. conclusion. 
must follow if the’ particular circumstances. 
re, -aren considered. - ME x 
bus are three-persons, and, three only. 
in: whom the, rights to:these- trees. are con- 
ceivably Vested, wiz.,. the Governmert, 
the khet: and the. vendors of. defendants, 
andifiit is true, as-appears.to;be the, case; 
that trees. were originally: the property 
af . Government, ‘then whatever rights. 
' Government may: have bad. were concede d: 
by: the. Proélamation.. alluded, to, and, the, 
person: in whose! favour that. grant, wes 
made, was, the; person, om’ whose: lands the. 
trees: were, actually. growing at the date. 
p roclametion.  .. NR 
od it is. proved in the- present, case 
that, before thé; introduction: of: the. Survey. 
Settlement, the lands, were. Yet out: from 
year tavyear by the, Aliafon an annuel 
. ikasenor makta. "That was the -general 
system«of the, village, and there is nothing: 
‘whatever to show that, these Khot -nisbiv 
lands were dealt with on any terms differ- 
ent’ from those which: were. applied to the 
generality of the heii lands.in the village., 
Tf that’ isso, there was, before the, intro - 
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duction. of the Survey Settlement, no one. 
other than the hot. who. can. be said to. 
have.had any permanent occupation of. 
the lands, or to have been the ' occupant?" 
of, the lands in the popular sense, which 
was the explanation. placed: on .Duniop's. 
Proclamation im Sadashiv: | v. Secretary ` 
of State for India. 12). The- Khot’s..connec-, 
tiom with, the lands qua. khob was contin- 
ugus, and; as regards the. Khoti-nisbat lands 
he. had. at least guasi proprietary rights, 
which.w uld suffice to make Dunlop's Pro-. 
clamaticn. operative in his favour., 

Therefore, im accordance. with the de-, 
cision in Collector of Ratnagiri v. Vyan-. 
katrav, (1), the conclusion would ‘appear to. 
be inevitable that the Riot by Virtuc of. 
that Proclamation became the owner of 
these trees. If that.is.so,. then ther. has. 
been nothing, to extinguish those rights. 
or to. trans'er those rights to the present. 
defendants. j "s 

Apart, therefore, from the question of: 
the annual kabuliyat which. as to trees, 
governs the rights of the #hcé and of the 
Government as between themselves, it is 
clear that the title of the plaintift here 
is. established. In this. view of the cases, 
it;seems, unnecessary for the plaintiff to 
fall back upon the Asbuliyat, or consider 
the effect of his having failed to.sign that’ 
kaluliyat, owing, to the différence that 
has arisen between himself, and’ Goverr- 
ment. But if it is necessary to. decide 
that point,it seems obvious that the mere, 
failure on the part of the plaintiff to sign: 
the annual Rabuliyat could have this’ result, 
only, that he would not be entitled for, 
the time being to the tight of management 
of the village. That would not, however, 
affect. any. other rights which he might 
have independent of that right of manage- 
ment, such as the right to timber growing 
in Khot-nisbat lands. Put shortly, it is 
clear. that the defendants have made out. 
no tight in. their vendors, so that, in accord-- 
ance with the decisions of this Court, the 
khot .must be taken to be the grantee of* 
the’ rights, of Government, at all events 
as regards khoti khasgi and Khoti-nisbat 


s * 


(2) 44 Ind. Cas; 872; 29 Bom. L. R, 141, 
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lands. It, follows, therefore, that défendants 
obtained nothing. by their purchase, and 
the plaintiff was rightly awarded damages, 
‘and an injunction. 

. The decree of the lower Appellate Court 

must be confirmed and tHe appeal demised 
with ‘costs. 

. Macleod, C. J.—I should like ‘to sage one 
word with regard to the following passage 
in the judgment of the lower Appellate 
Judge: w.th regard to the sights of the 
plaintiff as: a  vatandar khot:—‘In the 
absence of a samad conferring on him the 
proprietorship. of the village, he ‘cannot 
cliim-to be owner of the soil.” . Reference 
was made to Tajubai v. Sub- Collector. xot 
Kulaba (3) and .Nagardas: Sanbhagyadas 
.V. Conservator .of Forests, Bombay (4). But 
the latter case does not support. the pro- 
position that a vatandar khot cannot 
claim to be owner of the soilin the absence 
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Jt also “appears ‘that! Mr. fasce ‘tucker 
ilissented.irom the. opinions expressed - by 
Arnould.:and Newton, JJ., in Tajubai v. 
Sub-Collector of Kulaba fa). 

Therefore, there is no pone Tule that 
no -vatandar khet can claim to be the 
owner of the soil. Certainly it woyld appear 
to me. that with regard to -khoti khasgi 
and. Khoti-nisbat lands, he is very much 
in the position of ar owner; It was so.held 
‘in Collector cf Ratnagiri v. Vyankatray (1). 
X think, therefore, that the plaintiff. has 
'established his case, considering the land 


‘from which the-jungle was.cut was ‘Khoti- 


nisbat land, and unless the defendants 
could satisfy the ‘Court that they ' were 
Dharekaris, in whom, the ‘ownership, of 
‘the trees might then have been’ vested, 
they were not entitled to succeed. 


Z. E. Decree confirmed. 


of a sanad, Their Lordships of the Privy. - 


Council, in referring to Tajubai v.: Sub- 
Collecior of Kulaba (3) „said (p. 271): — 

“In that case the Government: had 
resumed the khoti, had granted certain 
tights to the sub-tenants ‘of: thé. estate, 
and were willing to allow the plaintiff. to 
take the Aoi; again wmpon'.certain condi- 
tions, namely, that she should. be -bound ` 
by the terms which the Government had 


entered intó with the: sub-tenants or "holders 


of the land ; and it*was held that she was 
notentitled to have the Aholi except upon 
those conditions. The reasons-for the de- 
cision were that the 


proprietor >of the soil; “The learned Judge 


who decided the ‘case in the first instance 


went Very fully into:the matter, and held 
that the hot was merely an hereditary 
farmer of the revenue. "The ‘reasons are 


giveninthe report, andit wilt be unnecessary. 


to read them. It is sufficient-to say that 
that décision was opposed to the view taken 


by:.Cáptain Wingate. to. which reference - 
was made from the records.of the. Govern: 


ment.of India." 


opinion that no khot is or can he the pro- 
prietor -of the soil, thought it was sufficient- 
ly clear that the proprietorship , of the Soil 
is not vested in every Kho, 

B3 3B. H. & R. we jj irap: 149. . 
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‘khot was not :the: 


4'Sax, B.C. J. - 983, 3 ; 


if 


‘NAGPUR 3 UDI CIAL, COMMISSIONER'S 


SECOND: 'Civir, Area No. 437-B OF; meum à 
April 14,1923: 
Present -—Mr. ‘Kotval, A. J. C. 
." ‘ONKARSA AND ANOTHER— « 
"cos PLAINTIFFS—APPELLANTS: 
versus s ` 
BRIDICHAND AND OTHERS— | . 
-DEFENDANTS-- RESPONDENS; - .. 

Provincial Insolvency Act (43 Iof 1907): ss. 2 (e). 
16 (2), (6), 38— Right. io receive debi, whether 
property—Payment of debt to insolvent, before order 
of adjudication, effect of. 

A right to receive a debt is property within the 
meaning of section 2 (e) of the Provincial Insol- 
vency Act and vests in the Receiver under section 
16 (2) of the Act from the date of the. application by 
the insolvent to be adjudged‘ an insolvent, ` tp. 


' The ‘provisions of section 16 of the Provinsial, 
Insolvency Act as to the vesting in the Receiver, 


of the insolvent’s property are controlled by those 


^ 1039, coL I J 


Their Lordships, without expressing any - 


- of section 38 of the Act and by virtue ofthe pro- 


visions of the latter section “a debt vested“ in the: 
Receiver may be discharged by a bona fide'pay- 
ment, without notice, made to the insolvent after ` 


. the date ‘of the application ' for béüg: adjudged 


an insolvent and before the. date ` of;the adjudi« 
> cation, corder, , [p^ 7039, cole 1,3. 53 


AEQ 


* * 
“1838 


This ; Com- 
bine owed, some money to Tejpal . for 
SP are The Receiver 


Pyelendant No, T ptéaded that, he paid’ 
Rs. 509-13-5to defendant /NG..4.on 22nd 
July: 1914 by the: direction. of. defendant: 


POS OPCION ED NNI 
„Defendant No. 3steted that he owed | 
nothing io the' Combine that, hé had: 


received: his.»share. of the - profits 
that” defendant. No. 2 -was the 
custodian ‘and. it “was the  latter's 


profits: 7.5 o ELM 

| It appears that the Rs. 647-6-0 were paid - 
to-theinsolvent.or to: the:persons. by, his - 
ditection in four:sums, namely, Rs, 195<0-6,. 


duty to keep accounts and distribute the. 
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‘Rs; 200;Rs.227-15-9 and Rs. 24-4-0. There is 
a difference of a few annas in -one or more 
of, these sums but it is immaterial. Of 
these four payments the first one is not 
challenged or claimed by: the plaintiff, 
the remaining three are challenged. - ‘They 
were, like the payment of Rs. 509:13-1 by 
defendant No. 1 to Tejpal, all made after the 
date of the petition for adjudication but 
before the date of the order of adjudication. 
. The plaintiff denied these payments and 
pleaded that the. settlement with Tejpal 
was fraudulent and did not bind the plain: 
tif being made after the commencement 
of the insolvency proceedings and, thére- 
fore, invalid, ^ . ptis ut H 
^ The Trial Court found that. the total 
amount: due to.Tejpal -was "Rs. X,157-3-1, 
that payments to the extent of" Rs. 647-6-0 
were made to Tejpal by the. Combine, 
that.Tejpal agreed to receive the ‘balance 
of Rs. 509-13-1 from defendants No. 7, that 
the Combine was ‘thus discharged “front 
liability-for. this amount; that. defendant 
No; 7 paid:this amount to Tejpal on the 
22nd July 1914, and that. there was’ no 
fraud ^ or ‘collusion’. -in- the ."mattet.: It 
dismissed the suit: t° 7: 0g 0 07 Gos 
- The lower Appellate :Court.upheld tLé 
First. Court's :decree.: It. held that there 
was ng: ‘fraud! or^ 'collusion^ im. “the 
matter, and" that defendants: Nos: rand. ` 
2>had:- nos knowledge ;|-of:. Tejpal’s- 
insolvency: whén they -inade the” "ipay" 
ments. “to” “the” insolvent). - Plaintiff 
appeals,: Eo" hoc LOPO O v les 
A number of points are raised in ;the^ 
memorandum of appeal. but only one-: was: 
pressed' at the hearing. Reference was- 
made to clauses. 6 and-2 of section 16 of- 
the: Provincial Insolvency Act and it was - 
argued that as-the adjudication order re- 
lates back to the date‘ of the-petition. for - 
adjudication and: thé whole of thie-insol-- 
vent’s property vests from that date in the- 
Receiver, the right tó receiye thé ' atiioutit’ 
of Rs. 962-2-7 vested in the Receiver on the: 
I5th April rgr4 the ‘date-of the- petition. 
It, was contendéd that the payments made ^ 
to the ‘insolvent after this date were not” 
binding on the Receiver or his trànsfetee;: 
the plaintiff, SINE NN NU T 
It is contended by. the.respóndents that 
the.zight to'receive a debt is. not property 
within:the mearingjol the Insolvency. Acti’ 


4 
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‘Reference is made to section 2 (e) and it 
is said Property means tangible property. 
This contention: has no forge: ; Section 
2 (2) does not profess to, define property. 
A right to recover a debt isa proprietary 
‘right: vide Salmond on jurisprudence, sec- 
-tion 82, page. 208, 5th Edition. Under 


section 68 of the English Banktuptcy i en 
e " 


Property includes things. in action. , T 
- claim. to- the. debt is an actionable - claim 


as defined in section 3 of:the Transfer iof ^ :". 
It müst be held tliat right -` 
to racaive money. due is property within : .: 
.By reason ~ 


“Property Act. 


“the meaning of sectioa 16 (2). 
of relation back under section 16 (6) the 


‘right to receive the debt vested inthe Re- ` 


eeiver from the sth April x914.. But the 
provisions. of section 16 must be deemed 
'to'be controlled by those of sectio. 36, 
the materia] part of which is a» follows:—» 

“Subject to the.:..provisions of -tlis : 


Act with respect to the effect of. insolvéticy ` 
‘of alexecution aid swith. réspect to:the : 


avoidance of certain transfers and pte- 

feieaces, nothing. in this Act shail invali- 

date in the case of an insolvency, os 
* * 


“(b) any payment or delivery to the 
insolvent; 
“ provided "e any ye m 
takes place before the date of the order 
of adjudication,” 


Even though the debt vested in 
the Receiver.the: -payments in Tes- 
pect ‘of, the. ae -having ‘been made 
bona fide, that. without notice of 
the insolvency anae ag sto- the 
insolvent before. the date of the order 
of adjudication-are not invalidated, There 
is no question here of, the effect of the 
insolyerity..on" any" execution ;~ nor is, there 
any question: of £he:.avoidance of any 
transfer or preference. (he 
bêling, $0" fdr” ds. ‘the’ defendants ‘are 


Goticerned, |, valid the “defendants, are 
discharged ‘from’ the debt: and can- 
not be made ‘to -pay ‘over ' again 


to the: Receiver. Section 38 is. meant 
to protect debtors’ who have ‘paid their 
debts to their creditors without, knowledge 
of the, latter’s insolvéncy and its benefit 
must: be ‘given to the defendants in this 
case. - -The effect of the application of sec 
tion 38 in a case like this seems to be this, 
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-that a debt.vested in the Receiver may be 
discharged by. payments made under &he 


' circumstances specified in thaf section to 


‘the insolvent. . .. 
. ‘The appeal fails. and is dismissed. with 
costs, . 
"Z K,, ‘3 Appeal dismissed. 
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LOWER BURMA. CHIEF ODURT. 
Second Civn, APPEAL No. 225 or 1921. : 
June 23, 1922. 
; Present:-—-Mr.. Justice Pratt. | 
- .- MAUNG AUNG. AND ANOTHER-— C 
Pg APPELLANTS | : $ 
4  VEYSUS —. * cat 
“MAUNG SHWE TIN, „AND ANOTHER —. 
RESPONDENTS. |, i 
Evidence.” Act, (I of ;1872), s. 18 (2)—-Ad- 
mission, by vendor stibsequent to sale— Purchaser, 
whether ‘bound. ` 
A purchaser is not bound by -am..admissioti 
made by his vendor subsequent to the purchase 
«by him, ' He is not-the re pregentative-in-interest 
of his ‘vendor, though, he elaine his; itle Py virtue 
“of the ‘purchase throügh him. [p. 1040, col; 13.] ° 
' Second ^ appeal against the decree | of 
tlie District Judge, Henzada; nur 


JUDGMENT,—Plaintit rotg hts do 1e- 
deem certain land on payment of the debt 
for which it was temporarily. handed over. 
: +The land was made over to the. first ' de- 
fendant. in consideration of . a debt. of 
Rs. 400; but there was no document. drawn 
up TE 

Phirst "defendant ginis the ‘claim: 
second and third defendants obtained 
-possession from the. first defendant on. a 
-money payment, buf” Bake) deed of sale: was 
. drawn up.’ 

'Plaintiffs do not POR a, PER “of the 
‘land to first defendant» Sue: there. »WAB no 
valid mortgage. . 0.7" Y 

“The District. Court. ahe an. issue: as 
to whether plaintiffs handed.over the tand 
to.defendant No. 1 for a debt , but in- the 
judgment altéred the issue to one.of whether 
it was mortgaged, and then dismissed: the 
suit on the ground that. iue mortgage was 
incapable of proof, ^ ^*- 

The District Court on. pani “rightly 
remanded the case for evidence, butithe 
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“only felevantissüe framed was: “What was 
atle real and actual nature of. the transac- 


tion between plaintiffs and first defendant:” - 


It was clear on the pleadings there could 

‘be no “valid mortgage or sale, aid ka a 
never alleged that there was. 

"Phe District Court, nevertheless, hold 

. that the transaction was an out-right sale, 


which was manifestly an unwe: errantable : 


finding. 
The District Court f§und that the first 


defendant admitted the mortgege by plaint- : 


iff, and that 2s second and third defendants 
derived their-title from 4 he first , they were 
bound by this-admission. 


‘Defendants Nos. 2 and.3 canrot te bound 
. by an admission made by their vendor sub- 


sequent to the puréhase by them: They , 


are not the r presentetives-in-intercst of 
their.vendor though they clàim thcir title 
by virtue of the purchase through him. It 
“is obvious that: this >vesidor - might col- 
(Jude with the original owner, and make an 
untrue admission. 

It is perfectly clear, -hewever, that ‘on 
their own ‘written statement, - and the evi- 


dece: addüced by them, ‘second and ‘third a` 


"defendants have not purchased under n 
registered. deed of sale, 
vendor has no valid title.. They ‘alle ge 
they purchased from first-defendant, but 
‘not-by. registered ‘deed, which was the. ionly 
possible legal mode-ef:affecting a sale. : 

"They-did not set up that the first defend- 
‘ant’ was the ostensible owner with. posses- 
-ston;' ‘butiaileged that plaintiff assigned 
the land out-right to first defendant for 
: Ris. 400. 


The oral evidence: adud: by. them as - 


‘to-‘the - assignment shows. that. the trans- 
‘action was an: oralióne; and that no regis- 
tered deed was execute d. It. is obvious, 
therefore. , thatineither the;second and third 


defendants: "tior. itheir: vendor had. obtained : 


a valid title to the land. 

: Plaintiffisentitled to recover. ori/payment 

. of the debt. for: which the land was. handed 

_over,.iand: that is . obviously. the relief 

‘sought. ."Theexpression. used in the: Pisin’ 
is to ‘sedeetn and withdraw.” | |; 

v She did mot. sue; to; redeem land: morte 

gaged , but to recover lànd made over as 

'Seeutity. for debt on. payment of ‘the 

edebtja (oe puai D. 


Y 
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“ ‘The’ Burmese in the plaint is not worded 
dn legal -pharaseology, ‘and the -word 
"redeem'':has a wide--medning,.and does 
‘not imply a mortgage -nedessarily;- as the 
Courts below Seem to have thought.. 
^. The conjunction. of.the word nadoon? 
“and “ withdraw’? , together with the -elle- 
gations in the plaint, shows that. the. suit 
was meant:to be one for recovery, of land 
-made over as security for debt on re-pay- 
‘ment of the debt. 

The decree of. the lower Appellate Court 
.was framed as a decree ina redemption 
suit, and the transaction was wrongly 
treated as a mortgage. 

Plaintif is entitled to redeem in a 
popular sense, but not in the legal sense of 
Iedeeming mortgaged property.” - 

"The.'decree: of the Appellate Court will 
be modified and_plaintif will te granted a 
decree. for recovery of the land.on payment 
of Rs, 400, Plaintiff will be granted costs 
in the two Courts below, but in this Court 
-each party will bear its own costs. 

- W. C.A, Appeal allowed. . 


ALLAHABAD HIGH "COURT. Cui 
* SECOND Civit, APPEAL NO. 877-08 1921: 
29 «s. Fèbruary 27, 1923: 
- Prešent: — Mi, Justice Gokul “Pie. sad, 
BOHRA TARA CHAND “AND ANOTEER— - 
--FEAINTIERS APPELLANTS 0G 0 
s VEYSWS - i 
Me wsamnat RAYAZI BEGAM :— DEFEND- 
y MEE ANT—RESPONDENT.: 
< ` Easement—Privacy, right. of... o 
The existence of the right of. privacy does not 
depend on the caste or the creed of the’ person 
‘owning ‘the building “or on ‘the fact whether or 
‘not-the-building is used by ladies. Itis a.custom 
of the country and is protected »as.such. — : 
Gokal Prasad v. Radho, 10 A.. . 358; å. W. N. 
(1888) 1336 Ind. Dec. (N. $)) 241 "and Jamilid: 
uin- v. Abdul ae 28 Ind: Cus: 6745 E A I. A 
nd follwed, i 
i Becond appeal . guis thee: eee of the 
Distiict oJudge, - e: odated: the. c us of 
February: 1021: : Ra LO. 
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.Mr. N. Upadhya, for Mr. G. Agarwala, 
‘for the Appellants.. : 
Mr. N. P. Asthana for the Respondent. 
‘JUDGMENT. 
Gokul Prasad,.J.—/November 30, 1922 j— 
“This is a plaintiffs’ appeal arising oùt of a 
suit brought by them for tefnoyal of a "wall 
alleged to have been built by the defendant 
on the plaint-fis’ land and for the closing 


up three wndows which were alleged to. 


interfere-with the plaintiffs’ right of privacy. 
The defence raised was that the wall stood 
on defendant's own land and that two 


of the windows were old ones, and one a-~ 


neW one, and that there was no interference 
with the plaintiffs’ right of privacy. .The 
First Court decided that the well was on 
defendant's own land and that the question 
of right of privacy did not arise as the land 
was lying waste and was rasta. It. dismiss- 
ed, -the plaintifis’ 
went up in appeal and the learned Judge 
has come to the conclusion that the wall. 
was on defendant's own land and that . 


the pla ntiffs could not have it removed. | 


He further went on to hold that as there was 
no zenana house of the plaintifs, there 
the question of the right of privacy did not 
arise. The existence of the right of privacy 
does not depend on the caste or creed of 
the person owning it or on the fact, viz., 
if it was used by the ladies. It a custom 
of the country and hes as stich tobe protect- 


ed, [see Gokal Prasad v. Radho (t) and 


Jamilud-iim v. Abdul. Majid (2)] 
' In order to enable me to decide this 
appeal it is necessary to have findings on 
the following issttes :— 

(ry Is the plot-of land belonging -to the 
plaintiffs to the south of the wall A B 
open to the gaze of other people living 
in houses to the south and west thereof? 

12) Have the plaintiffs, as a matter of fact, 
been enjoying the right. of privacy with 
reference ^to this plot? 

13).Have the Janglas put by the defend- 
ant in fact invaded the d of puyesy 
of the plaintiffs ? 

The issues are to be decided on theg oes 
actually on the record and if’ necessary 
by another inspection of the locality. No 


(1) to A. 358; A. W. N, (1838) 135; 6 Ind, Dec. 
(nN. $) 241. 
_ (a) 28 fud, Cas. 674; THA, de j. 36r. 
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fresh evidence will be received, On receipt 
of the finding the usual ten days ‘will 
be allowed for objections. . 

Gokul Prasad, J.—! February 27, 1923)— 
The facts of the case ate given at length 
in my order of.the 3oth November: 1922 
referring certain issues to the Court below. 
The findings, on all the three points referred, 
have been returned. They are against the 
appellants. These findings are findings of 
fact - and cannot be interfered with. The 
appeal, therefore, fails and is ` dismissed 
‘with costs. ` 


M, å. A. iig dismigs, 


claim. The ` plaint fis . 


MADRAS HIGH COURT. 
APPEAL AGAINST “APPELLATE ORDER No. 37 

| OF 1921. 

February 9, 1923. 
Preseni;—Mr. Justice Spencer ‘and Mt. 
: Justice, Krishnan. 
KARUTHEDATH PULAKKAT1 MANAK- 

KAT, NEELAKHANDAN, NAMBUDRI 

< UnurAS, oF TIRUNARAYANAPURAM 

DEVASWOM— APPELLANT f 
: versus : 
VASUDEV: AN, NAMBUDRI KARNAVAN 
AND: MANAGER AND ANOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act V-.of 1998), s. 144— 
Lándlord and tenant — Ejectment — Possession 
obtained by landlord—-Compensation, amount of, en« 
hanced on ap pedl—Mesne ‘profits — Intevest, 

A ' landlord obtained posssession of a tenant’s 
holding in execution of a decree for ejectment 
obtained by him under fhe provisions cf the 
Malabar Compensation. fcr Tenants’ Improvemerils 
Act, On apteal the amount ‘of compersaticn 
“awarded ty the Trial Court-was enhauced: ' 

Held, that under the provisions of section. 144 
of the Civil Procedure Code, the defendant was 
entitled to interest at a sufficient rate on. the 
additional sum awarded by the Appellate Court 
from the date ov which the landlord took delivery 
til the date on which the defendant became 
“Aware that the landlord bad deposited the addi- 
tional aisotnt; in Heu of mesne profits. 

. Kalyan Das. v. Maqbul, “Ahmad, 46 Tad. 
Cas. -548;, 35 M.. Li J. 169. at p. 176; 22 C. 
W.N. 866; 16 A. L. J. 695; 5 P. L. We 159; 28° e. 
JT, Ti 181; 8.L7 Wi £29; (1918) ME W. N. 535; 24 
M. L. T. 170; 20 Bon. T. R. 864: 40 Al 497 
(0. C). Mantan ve Kuthitwoattath Kettay't Taman 
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/' FIBA ALI D. SANAL BADAR, | 
69 Ind. Cas, 924; 41 M. Ie. J. 15: 13 L. W. 449, 
Manaka} Mihi Sankaran v. Areekara Arha- 
-. kath Sankatan Nair, G6.Tnd: Cas. 129; 44 M. 
960; (192°) M. W. N. 470; (1922) A. I, R. (M.) 347, 
followed. a : . 
Appeal against an .order of the Court 
. of the Swbordinate Judge, Ottapalam, dated 
. the 28th September 1920, in A. S. Nos. 


: 52 and 560f 1920, preferred against the order | 


of the-Court of the District Munsif, Walnva- 
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delivery, till rst March” 1925, when the 
defendants became aware that the amount 
had, been deposited. Each party will bear 
their own costs in these restitution proceed” 
ings, in.the lower Courts. Jn this Court 
oTa: wilk get his costs. Appeal allow- 
ed, .. 

v. N. V. 


Appeal allowed. 
Z.K. - i 


. 


D I 


. ' had, dated the 18th March 1920, in Execu-. 
ik tion Petition No..125.0f 1920 in Original | 


‘ S it No. 435 of 1917. 


Mr, K.P: Ramakrishna Ayyar, for the - 


' Appellant. - . 
Mr. C. Madhavan Naty, for the Re- 


spondents. 


.: JUDGMENT.--Following the observa- 
tions of the Privy Council in the case quoted 
by the lower Appellate Court, Kalyan 
Das v. Maqbul Ahmad (I), ‘interest 
at a sufficient rate may be substituted 
`- for the profits. which the person in posses- 
sion under a mortgage-decree which was 


subsequently varied, enjoved during the' 
period between his execution of the First ` 
Court's decree and his giving notice that 


he had deposited the additional amount. 
It was unnecessary to remand this case 
for ascertainment of the mesne profits. 
. The defendants were not entitled to recover 
. "possession merely because the amount of 
compensation: for -improvements was in- 
. <reased; vide Manian vw. Ktdhiruvattath 
Kottayil Raman (2) and Manakal Murthi 
Sankaran v.-Areekara Azhakath Sankaran 
' Nair (3), but under section 144 of the Civil 


Procedure Code they. were entitled to. 


interest-or other compensetion, consequen- 
tial on the variation, of the First Court's 
decree, - Sob 

We set aside the Sulordinate Judge’s 
order of remaud and direct that the peti- 
tionets do recover interest on the additional 
compensation amount awarded at 12 per 
cent. trom 4th April 1970, when plaintiff ook 


(x). 46 Ind. Cas, 543; 35 M, Y. J. 169 at. p. 176; 
.22 C. W. N: 866; 16 A. In Ja 693, 5 P. La W. 159; 
28 C.1L.].181;8 L. W 179; (1918) M. W. N. 535; 
24 M. Ja T. 110; 20 Boni, L. R, 864; 40 A. 497; 


(P. C. vt : ? 
(2) 62 Ind. Cas. 724; 41 M. I. J. 15; 13 L W, 


49. s 
i (3) 66 Ind. Cas. 129; 44 M. 960; (1921) M. W, 
N, 470; (1922) A. I, R, (MJ 347. i 


“NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ^ 


SECOND Civit, APPEAL No. 431 OF 1922. 
March 9, 1923. l 
Present;--Mr, Halifax, A. J. C. 
FIDA ALI— PLAINTIFF 
——ÁPPELLANT 


£ Versus 
SANAI BADAR AND 2 NOTHER— 
DEFENDANTS — RESPONDENT'S. 
.. Muhammadan — Law-—Divorce— Delegation of 
. power— Agreemenl entitling wife to ` divorce on 
. AM S expulsion from | community —Public 
, policy, . f ; 
,. Undfr the Muhmimadan Law marriage is purely 
a civil contract sand an agreement that ihe wife 
Should be entited to gét a divorce pronouncèd 
:on the breach of certain conditions of the marrisge 
contract is not void as being opposed to the prin- 
c ples or policy of that law, though a Court may not 
‘give effect to the condition if as in the ‘case 
-of an ordinary contract, it, is unreasonable 
and ought not to be enforced. [p. 1044, col. r.] 

A condition in a marriage contract uñder the 
Muhammadan Law that the wife will be entitled 
to a divorce if the husband forsakes the faith of 
the community to wlich both the hüsband and 
wife belong or isexpelledfrom it by its Spiritual 
Head is not an unresonábe condition and the wife - 
is entitled to a divorce for a breach cf the con- 
dition.: [p. 1043, col. 2; p. 1044, col. 1.] 

Dudrunissa Bibee v. Nufeeutocllah, 15 W. R. 
555; 7 B. L. R. 442, Meer Askruf Ali v. Meer 
| Arshad | Ali, 16 W. R. 260, Ayatunnesa Beebee 
v. Karam Ali, 1 Ind, Cas. 513; 36 C. 23; 12 C, 
W. N. 907, Maharram Ali v  Ayessa Khatun, 
"31 Ind, aas, 562; -19 C. W. N. 1226,  Hamidoolla 
v. Faizunnissa,8 C. 327; 10 C I. R. 291; 6 
Ind. Jur. 414-; 4 Ind, Dec. (N. S.) 209, Nuruddin 
v. Chanurt, 3 C. L. J. 49, relied on, 

Under the Muhmmadan Law a husband cau 
_authorise ancthtr perscnto piorcruce a divorce 
between him and his wife, and when this is done 
unconditionally, the persen so appointed can 
pronounce a divorce for any reason that would 
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FIDA ALI 9), SANAI BADAR. 
Entitle the husband himself to do so, with the ex- 


Seption of a mere whim orcaprice of his own, . 


® divorce by an agent forsucha cause being an 
Unreasonable and unjustifiable use of his powers. 
lp. 1043, col. 2.] 

Appeal from the decree of the  Addi- 


tional District Judge, Nagpur, 


.146 of 1921. 
Messrs. W. G. Dillon, W. R. Puranik 
and G. R. Pradhan, for the Appellant. 
. Messrs. M. K. Padhye and A. V. Vazal- 
war, for the Respondents. ` 


JUDGMENT.—The plaintiff-appellant was - 


at one time a seceder from the Mehdi- Bag 
“or Atba-e-Malak-o-Badar community of the 
Daudi Bohra cect of Shiahs founded at 
Nagpur about 1897, but he re-joined that 
community on the 18th of June 1905. On 
the 14th of October 1913 he married the 
: defendant-respondent who was a member of 
: the same community. On that day he exe- 
cuted an ante-nuptial agreement in favour 
of the defendant which is on the record as 
Exhibit 2 D-r. Tke gist of that agreement 
- is as follows: “I am a member of the 
Mehdi Bag community and owe allegiance to 
its Spiritual Head, the Malak, and will follow 
the Laws of Islam as interpreted by him, 


Those who refuse to obey the rules of the © 


community are to be excluded from it and 
will be treated as apostates from Islam, 
I, therefore, agree, that if I forsake the 
faith of the community or am expelled 


from it by its Spiritual Head I shall be liable -- 


to be treated as an apostate from Islam 
in that my wife (if she remains a member 
of the community) will be divorced from me 
by the fact of my having left it. I also 
accept as binding upon me the rule laid down 
in the Pafwa-i-Alamgiri that a man may 


agree on his marriage that on hreach of - 


any of the conditions of the marriage his 
wife shall be entitled to appoint a Vakil 
for him to pronounce a divorce for him. 
I accordingly agree that if I fors ke the 
Malak-o-Baday community or am expelled 
from it by its Spiritual Head my wife may 
get a divorce from me pronounced by a 
person appointed by her on. hy behalf, 
which divorce I will accept as valid. ” 
2, On the same day and afterthe marriage 
the “plaintiff executed the, vakalatnamah, 
- whichis fildd as Extibit 2 D.-2, appeint- 
ing Dr. Liws-e-Hagy his Vakil M utlagi 


INDIAN CASES; b 


u dated ' 
the 8th August 1922, in Givil Appeal No.. 
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or fully empowered agent in the -matter of 
the- divorce of his wife, authorising bim to 
divorce ker at any time and algo to delegate 
that power to another and agreeing tkat 
such a divorce by the Vakil or his Deputy 
would te equivglent to one by himself. 
He also promised never to, revoke the 
vakalatnamah. On the 20th of October 
1918 Dr. Liwa-g-Haqq executed Exhibit 
2 D3 appvinting Shamsham-e-Haqq in 
“his place as Valeil Mutlugt for the plaintiff 
inthe matter of the divorce of the defendant 
under the power given to. him by. Exhibit 
2 D-2. Onthe 27th of November 1019 the 
plaintiff was expelled from the coémmunity 
under the orders of its Spiritual Head, 
his wife remaining in it.. On- the 28th of 
January 1920 (Exhibit 2 D-4) the defendant 
appointed Sheikh Saleh Hassan Bhai to. he 
her husband’s Vakil to divorce her, 
under the power given.to her by Exhibit 


.2 D-x and on the same day Sheikh Saleh 


proncunced a complete divorce (Talug- 
. ul-sunnat) executing a written instrument 
to that effect (Exhibit 2 D-5) which he read 


-to her in the presence of. witneses. Three 


days latter, on the 3rst of January 1920, 
Shamsham-e-Haqq pronounced a similar 
divorce (Exbibit 2 D-6) by virtue of the 
power given to Dr. Liwa-e-Haqd by Exhibit 
2 D-2 aud passed on to him by Exhibit 
2-D-3. ; : 

3. The only objection that the learned 
Counsel for the plaintiff could find to the 
validity . of either divorce was in the con- 
tention that the condition on which the 
defendant became entitled to.claim divorce . 
under the marriage contract (Exhibit 2 D-1) 
was opposed to the principles and policy 
of the Muhammadan Law and the con- 
tract was, therefore, void ‘at least to that 
extent, under sectioif 23 of the Contract Act. 
This objection will not apply at all to the 
divorce pronounced by Shamsham-e-Haqq, 
the Vakil appointed by the plaintiff. bim- 
self, who could ponounce a divorce for any 
reason that would entitle the plaintiff him- 
self to do so, with the exception, perhaps, 
of a mere whim or caprice of his own, a 
divorce by an agent for such a catise being 
an unreasonable and unjustifiable use of 
his powers. But the reason in this case 
was that the husband had fotsaken the 
faith to which his wife still adhered and 
also that he had promised, even if that. 
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promise was not enforceable, to give her 

‘a di&orce.it he did so. 
4. As to the egreement that the wife 
Should be entitled-to get a divorce pro- 


nourced on the breach of a certain condition, 


of the marriage contracte By her husband, 
there appears to mé to be no substance 
in the argument that that condition is void 
as being opposed’ to the principles or policy 
ot the Mubammadan Law, as ‘that Code 
treats marriage as a purety civil contract. 
All that can be urged is that the condition, 
regarded as a condition . of an ordinary con- 
tract, is unreasonable and ought not to be 
cala. 
“We have the following instances 
oe conditions in exactly similar contracts 
which were held.to be reasonable so that 
the breach of them entitled thé wife to 
.get a divorce pronounced by an agent 
appointed for her husband by kerselt. In 
Budrunissa Bibee v. Nufeeutoollah (x), Meer 
Ashruf Ali v. Meery Arshad Ali (2), Ayat- 
` unnessa Bobee v. Karam Ali (3) and Maha- 
vam Ali v. Ayesa Khatun, (4) the condition 
was thatthe husband should not ‘marry 
a second wíife;in Hamidoola v. Faizun- 
nissa (5) one ‘condition was that 
he would allow her ‘to go to her 
father's house four times a year and 
another that if disputes arose between 
ber- and the people thes living with 
ai he would bu Jd a house for her 
dive in it: with her. In Nuruddin v. 
C oe (6) the condition of which the Lreach 
was to entitle the wife to pronounce her 
own ¿alaq was no more than that the hus- 
band was to deliver to her on ber demand 
certain gold ornaments of which ke made 
‘her the owner at the marriage. In the list of 
similar conditions that have been held valid 
$ and enforced, given on page 369 ot Volume 
II of Ameer Ali's Muhammadan Law, 
we find, that the hushand shall not remove 
the wife from the conjugal domicile without 
“her consent ; that the husband shall not 
-absent himself from the conjugal domicile 


.) 13 W, R. 555; 7.B. L R. 442. 

(2).16 W.R. 260. 
: (3) I Ind. Cas. 513; 36 C. 23; 12 C. W. N. 
907 

t) 3t Ind. Cas. 562; 19, C. W. N. 1226. 

5) 8 C. 327 ;.10 C. L. Re.291; 6 Ind, Jur 414; 

4 Ind. Dec. (N. s$.) 209, ` : 

(6) 3 C. E. J. 49. 
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beyoud a certain specified time ; that the 
hushend and wife s) all live in a specified 
place; that the husband shall pay the wife 
a fixed maintenance; that he shall maintein 
the children of t'he wife by a former hus- 
band ; that he shall*npt prevent her” from 
receiving the visits of her relations, when- 
ever she Jikes. 

6. The condition to ‘which the’ plaintiff 
agreed in the present case is quite as rea- 
sonable as any one of these and more so than 
most of them. .Either of the two divorces 
pronounced is, therefore, perfectly valid. In 
that view it is unnecessal y to examine the 
other pleas put forward in this case. The 
defendant is not the plaintiff's wife and he 
cannot be givem a decree for the restitution 
of conj ugal tights, The appeal will. be 
dismissed and the plaintiff must pay all 
the costs in all three Courts. 

'Z K. Appeal dismissed. 


‘ 


RANGOON HIGH COURT. 
Finst i ApPEAL No. 276 OF 1922. 


anuary 22. 192 
Present —Mr. Justice Heald and Mr. 
Justice Mey Oung. 
MAUNG. THA DUN AND OTHERS 
—DXEFENDANTS— ÁPPERLANTS 


versus 
MA THEIN YIN— 
PLAINTIFF-—RESPONDENT. 

Buddhist .Law—Burmese—Polygamy— Inherit- 
ance— “Superior” and “inferior? wives, rights of>— 
Marriage--Presumption. 
| Under the Burmese Buddhist Law, polygamy 
is lawfu1, and a Burman Buddhist may have, 
atthesame time, two cr more ob who are on an 
equal footing. (p. 1045, col. 2 

Mi Me v. Mi Shive Ma, X4 , Ind. Cas. 475; 1 U. B 
R. (1912) 111; r1 M. L. T.166; (1912) M, W. N. 201 
15 C. 14 J. 276; GALL. J. 276; 14 Bom. I.R. 204} 
22 M. Vy. 360; 16 C. W. N. 529; 5 Bur. L.T. 65; 
3C. 402; 39 1. A. Gr (P. C.) and Mi - Kin Galé 
v. Mi Kin Gyi, 8 Ind, Cas, 1169; r U.,B. R. 
(1910) 42, followed. 

But, for the* purposes gf the law. of inheritance, 
it is necessary to examine closely the relatious that 
subsisted between asecond. cr, as she is ccmmorly 
termed, lesser wife and her deceased spouse in 
order to determine her true status," Before she 


. r 
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tan succeed fo her husband's estate, she must 
show that het connection with the deceased was 
such that she may. be said to have been endowed 
with proprietary, as well as personal, rights, and 
the proof required of her is mere strict, where she 
had prior knowledge of the existence of the first 
wife and lived separately from, and unknown to 
her. [p. 1045, col. 2.]- : 

Under the Burmese Buddhist faw, although 
there may not be sufficient evidence of actual 
givingand taking in marriage—since no ceremony 
of any kind is essential for the purpose of lawful 
wedlock—the conduct of the parties since their 
coming together may raise a strong presumption 
of marriage specially- when the union has lasted 
for a long period. fp, 1047, col. 1.] 


First appeal from the judgment of the 
District Court, Hanthawaddy. 

Messrs. Higinbotham, Tun Phoo and 
Burjojee, for the Appellants. . 

Mr. Maung Pu, fot the Respondent. 

‘JUDGMENT. 

May Oung, J.—The plaint sets out that 
one U Po Tok, a Burman Buddhist, during 
his lifetime bad two wives, namely Daw 
Le Me and the plaintiff ; that U Po Tok 
and Daw Le Me died in 1918, the latter 
first and the former four days later ; that 
the plaintiff was lawfully married to the 
said V Po Tok in 1912, and they had ever 
since heen living as man and wife till the 


death of said. U Po Tok; that U Po Tok- 


had no issue . by either of his wives, and 
that the pleintiff claimed to” inherit the 
whole estate cf the said U Po Tok as his 
surviving widow. 


The defendants,-who are the surviving 
relatives of UW\Po Tok and Daw Le “Me, 


denied, that the plaintiff > was 
lawfully married to the said U Po 
Tok and trat she had ever 


lived with him as husband and wife; they 


further submitted that, even ifthe plaint- 
iff had been a wife of U Po ‘Tok, she was 
not such a wife as would be entitled to a 
share in the estate of U Po Tok accord- 
ing to Buddhist Law. f 

The cause then proceeded to trial on 
the following issues :-- 


(i) 


Was the plaintiff a lawful wife of 


“the late U Po Tok? . 


(ii) What share, if any, 


is she entitled 
to in the estate? e DR i 


Itihe result, ‘the District Court held,’ 


first, on thé facts that the plaintiff was 
lawfully married to U Po Tok; and, secondly, 


vitbout any discussion of the law on the | 
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subject that, as the surviving widow, she 
is entitled to the entire estate of the late 
U Po Tok. ‘This apparently includes the 
interest of U Po Tok’s admitted wife Daw 
Le Me. ] 

Defendants afpeal and it is urged on 
their behalf that the plaintiff Was no more 
than a mistress or concubine of U Po Tok 
and that, even if'jthe held flat ste was a 
wife, properly gc-called, she is not entitled 
io mote than a, moiety ofthe estate left 
by U Po Tok and Daw Le Me. 

The Burmese Buddhist Law relating to 
polygamous. marriages may now be said. 
to be settled. Polygamy is undoubtedly 
lawful (Mi Me v. Mi Shive Ma (x) aud 
a Burman Buddhist may have, at the 
same time, two or more wives, wbo are 
on an equal footing [Mi Kin Gale v. Mi 
Kin. Gyt (2).] j 

Itis necessary, however, for the purposes 
of the law of inheritance, to examine closely 
the relations thatsubsisted between asecond, 
or, as she is commonly termed, lesser wife,. 
and her deceased spouse, in.order to de- 
termine her true status. On the one hand, 
a man already married may contract a 
second lawful union, and the two women 
may occupy identical positions, both in 
respect of personal rights and obligations 
and as regards the ownership of property. 
Qn the other hand; a husband may enter 
into and maintain conjugal relations with 
a person whose position falls short of that 
of his first or chief wife. In the former 
instance, as has been held in several cases, 
no difficulty og regards succession and 
inheritance. presents itself. In the latter, 
the second wife must, before she can suc: 
ceed to her husband's estate, show that 
her connection withethe deceased was such 
that she may besaid to have been endowed 
with proprietary, os well as personal, rights ;. 
and the. proof required of her is more strict. 
where she, as in the.case under considera- 
tion, had ptior kzowledge of the existence 
of the first wile and lived separately from, 
and unknown to, her. The Mohavicche- 
dani Dhammathot employs the terms 


< Cas. ;ri U. B. R. (1912) III; n 
E Gora d Ys C. L. J. 276; 
22 M. L. J. 260; 


(1) 14 I 
M. L. T. 169; (1912) M W. N, 201} 
9 A. I. ].276; 14 Bom. L. R. 2043 


"16 Q. W. N. 529; 5 But. L. T. 65; 39 C. 492; 39 L. A. 


P. C). 
$5 8 ba. Cas, 1169; 1 U. B..R. (1910) 42, 
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s supsgior ? ani “inferior ’ 

the distinction between these two kinds of 
wives. 

‘Now, it is common ground that U Po 
Tok was a wealthy land owner, residing per- 
manently with his wife Daw Te Me at Tha- 
rawaddy ; that he had a saw-mill at Let 
padan, which was managed for him by 
a relative and which he regularly visited ; 
that he had a fairly larges and furnished 
residence within the mill compound which 
he occupied cn the occasions of his visits’; 
and that he was over sixty years of age 
when he” first became ac;usinted- with 
the plaintift. The latter -was then about 
twenty-five yéars old, had been divorced 
from her husband and was. toaintaining 
herself and her unemployed father as a 
petty bazaar seller and cigar-roller on hire. 
Her brother obtained employment at T 
Po Tok’s mill on a monthly pay of Rs. at, 
aud she sometimes went there to cell rice tu 
the mill hands; for this purpose her broth- 
er had horruwed: Rs. 70 from U Po Tuk 
and had given it to her as capital. It 
was in these circumstances that U Po Tek 
met the plaintiff, Before this, U Po Tok 
possessed a mill at a place:called Teinmyok 
and there, it seems, he “kept” a girl. Maung 
Po Tha (P. W. No. 6) says: I ‘asked him 
what become of the girl which (sic) be was 
keeping. at Teinmyok ‘mill. He said he 
no longer had her with him.: I tben. 
asked him about the girl which (sic) Te 
took afterwards ; he said that he had 
her at the mill at Letpadan. We both 
referted to Ma Thein Vin (plaintifl) at the 
time. ” ^ This. witness claims to. have been 
an intimate friend of U Po Tok. 

. According to the plaintiff, there does 
not appear to have bem any courtship or 
negotiation for a marriage.. One of the 
detence witnesses, Ma Shan Ma (D. W.No.5), 
speaks to having seen the plaintiff being 


- brought to U Po Tok at the millon three 


or four occasions at night, but she 
ig not corroborated in this, and plaintiff 
has denied it ; T would disregard this testi- 
mony altogether. : 

The first indication ot the projected union 
was a statement by plaintiff to one Maung 
Po Kun (P. W. No. 2) to the effect that she 
was in love with U Po Tok and thot 7e 
wanted 10 marry her. She asked Meung 
Po Kun to speak to her father, U San Hla, 
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about it. U San Hla says that Maung 
Po Kun came and told him that plaintift 
said that she was in love with U Po Tok 
and that she wanted to marry him. "Three 
or four days later U Po Tok*is alleged to 
-have gone' to Maung Pd Kun's house with . 
three men belenging to Rangoon. U Po 
Tok said that he wanted to get married ` 
to plaintiff and solicited Pc  Kun's 
help in the matter. Half an hour later 
U Po Tok, Po Kun, and the three Rangoon 
men went to plaintift S house. There, 
besides the plaintiff and her father, they met 
Some women, including one Ma Mi, ‘plainti ft 3 
cousin (since deceased), and Ma Mi’s husband, 
Maung Po Han. It is further alleged that 
there was then a formal giving and taking 
in marriage and that U Po Tok stayed in 
the house for about twenty days. - U San 
Hla says that he asked U Po Tok what 
Kanwin property he would give to the 
plaintiff, U Po Tok replied, ' I will not 
give Kanwin property now. I have my 
first, wife Ma Le Me. I have no.children to 
inherit my property, All that I possess 
is mv first and second wife's property. ” 
Pu Kun says nothing of this. According 
to him, U San Hla said, “We are very 
poor. I shall give my daughter in marriage 
if U Po Tok fulfills the five duties of a hus- 
band.” U Po Toksaid, “ Iam a good and 
respectable /4gyt, .1 shall fulfil the five 
duties of a husband. - 
This alleged formal marriage is. also 
spoken to by Maung Po Han. He says that 
he and bis late wife, Ma Mi, were asked by 
the plaintiff to attend the marriage and 
that they did so. He supports U San Hla 
as to the conversation about the property. 
Now there is nothing inherently improb- : 
ablein the story that U Po Tok, accompani ied 
by some others, went to the plain tiff's house 
and, with the. consent of the plaintift’s 
father, entered into conjugal relations with 
the plaintiff, and that he, as the witnesses . 
go on to state, thereafter proceeded to pro- 
vide a house for the plaintiff and her 
relative, where ke might visit her. 
But this mpst nct, in my opinion, 
be magnified, as the plantiff wishes 
to do, intos a formal wedding, such 
as a man in U Po Tok’s position weuld 
arrange if he’ were really contracting 
a public marriage. ‘The entire absence of 
„any preliminary overtures. on the patt of 
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U Po. Tok,.the fart that Po Kun was 
totalsttangerto U Po Tok, the. circum- 

' stances that no elders of either Tharrawaddy 
*or Letpadan were invited, and the con- 

` duct of U Po Tok in*' rot suggest- 
iig at any fime,, then, or. later, 
that plaintiff should go "to live at 
the mill, all these go to Show that 
U.Po Tok had no intention’ to confer on 
the plaintiff a status which in eny. way 
approached that of Daw Le Me. | note 
that the learnéd District Judge said : “In 
the present case, perhaps, it may be said 
that the evidence of Maung San Hla, Po 
Kun and Po Han is not sufficiently strong 
enough by itself, to hold that plaintiff was 

-lawfully married to U Po Tok.” He went 

' on, however, to say-that ““ there was abune- 
dant evidence of other respectable witnesses 
who depose to the joint living of the plintiff 
and U Po Tok, their conduct and admissions, 
and their general repute,” 

‘There can be no doubt’ that, under 

. Burmese Buddhist. Law, although there 
may not be-sufficient evidence of an actual 
giving and taking in matriage—since, no 
ceremony of any kind is essential for the: 
purposes of lawful ‘wedlock--the conduct 
of the parties, subsequent to their coming 
together, may raise a strong presumption 
of marriage, especially when the union has 
lasted for a long period. "Thé evidence -re- 
ferred to by the learned District Judge will, 
therefore, now ‘be examined, in order to 
ascertain whether. the plaintiff; after she 
began to cohabit with U Pò Tok, acquired 
the status of the "superior" wife equal to 
that “of Daw Le Me. 

] The plaintiff herself says that she was 
- keptin a hired building for about a year ; 
her.father and younger sister lived with her, 

" dnd U Po Tok paid the tent ; then with 
a sum of Rs. 325 provided by. U Po Tok, 
she. putchased, iri her own name, a house 
in the .Belindan. quarter of Letpadan. 
"This house was rather old and, after one 

. rainy séason, it was dismantled and a new 

‘building was pit up, costing about Rs: 2,000. 

She alleges that U Po Tok lived with her 

in that ‘house till his death about six years 

later, and that, during that period, . he 

gave hera diamond. ting worth about Rs. 400, 

‘gold bangles, worth "about , Rs. 450, and 

various sums of money ranging from Rs. 25 

to Rs, 400: for "her use, > "At the time of 


à 
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‘in the same house, He also says, 


IH * 
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his. death "tice were in this house four 
longyis and-four or five jackets belonging, 
to U Po Tok and a table atid two chairs. 

U Po Tok'and she never went together to 
any house at Letpadan, and she was never. 


“taken to visit any ef U Po Tok’s relations. 


She says that she and U Po Tok toqksabbath 
together at U Gandamas’ monastery in 
Letpadan and that on oné occasion he took 
her to the Pagoda festival at Paungde, 
and that this latter fact is known to Maung 
Po Ta and one Ma Ngwe Ko. Appa- 
tently,, she never went to Tharrawaddy 
except when her cousin, Ma Mi died and when 
U Po Tok was in hospital just before bis 
death, She never, at any.time, had 


-any'shatein U Po Tok’s business and there 


was no property of any kind, or any docu-- 
ment, in the Joint names of herself and 


-Ù Po Tok. 


Here first witness, Maung. San Hla, father 
of the plaintift, says that, although U Po 
Tok often went back to "Tharrawaddy at 
Letpadan, he always lived with his daughter 
“U Po Tok 
used to liveiu our house, for about seven 
OT eight days in a month." He speaks 
to one occasion om which U Po ToE and 
the plaintiffinvited some phongyts and gave 

a feast in their house. He further states 
that sometimes they went to Rangoon 
together and also went to Pagodas and 
Kyaungs together at Letpadan. The second 
witness, Maung. Po Kun already mentioned, 
Says that at the time of tle plaintiff's 
alleged marriage, he was living temporarily - 
et Letpadan ; ; that about three or four 
days aiter the marriage, U Po Tok and 
Ma Then Vin lived together in a, brick 
bouse, neat his house ; that- he saw them 
in the brick house for abéut three months 
and that he then weft, away to ^ Pyapon, 
not returning till after U Po 'Tok's death. 
This witness is forty-five years old, has 
no house of his own, and, apparently, 
does not. work, at Letpadan. The thitd and 
fourth witnesses, Maung Po Hla and Mauñg- 
Po Kye, are Pleaders ‘of Letpadan ‘and 
considerable reliance has been placed on 
their evidence. They state that U Po Tok 
built a house at Letpadan-for the plaintift 
and kept ber publicly as a, wife, They 
were nof, however, on terms of social 
intimacy with U Po Tok and all thot 
they can testify to is that they saw U Po 


* . ma 
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‘Tok and the plaintif together twice : the 
rottple did not, at any time, visit them 
tayether. . 

“The ‘fifth witness, Maung Po Si, a trader, 
‘resident at Letpadan for about ei ighteen years, 
says that’ as hé was going along the road 
infront.ofetheplaintiff's house he saw U Po 
Tok there once; his own houseis about 
two furlongs away front plaintifi's house. 

“The sixth witness, Mating Po Tha, is sixty- 
five years old and a trader of "Tharrawaddy. 
He savs that he saw U Po Tok and the 


plaintiff iu pleintiff's house at letpedan. 


twice ; that on one occasion he met them 
together, in the train going to Rangoon, 
travelling third class. He says that on one 
ocyasion, at ‘Pharrawaddy, U Po Tok had 
a quarrel with Daw Le Me when Daw Le 
Me said (referring to U Po Tok), “ He 


.has taken a lesser wife and built a Louse . 
. for her, I cannot live with him. Let me 


divorce trom bim." Witness told U Po Tok 
that he should nut have taken a lesser wife 
and U Po Tok replied, '' My former wife, 
Ma Gauk. Te. had no child by me; Ma 
Le Me. has also ro child’ by me; so 
Ihaveto take Ma Thein Yin to get a 
child.” This ‘statement is somewhat 
extraordinary in view of the allegation 
that U Po ‘Tok, at the time when he took 
the plaintiff, said that he had no children 
to infierit from him and that his first wife 
atid second wife would succeed to his 
estate. There is no  corroboration of 
Maung Po 'Tha's evidence on this point 
and on his own showing he is not a 
disinterested ^ witness. He engaged a 
lawyer fof the plaintiff and took ter 
to the house of one U Kyaw. The ploirt- 
iff's cousin, Ma Mi, lived in his house paying 
rent, and died there., He claimed to possess 
diamonds and houses worth about Rs. 20,000 
but his brother, the next witness, says 
he is worth . abcut Rs. 3,000. 1 

The seventh witness, Maung Po Ka, is a 
„brother of Po Thaand is a retired Inspector 
“of Police, and says that on one occasion 
he saw U Po Tok and the plaintiff together 
at the Letpadan Railway Station, and, 
on another, at the Tharrawaddy Railway 
Station ; also that U Po Tok told him 
that he had kept her at Letpadan. 

The 8th witness, Maung Po Han, alveady 
mentioned, is a Sub-Inspector of Excise 
and used to live with Po Tha, He says 
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that U Po Tok came to his house three of. 
funr times with the plaintiff; that when 
his wife, Ma Mi, was ill both came to his 
house to see her and they both attended ' 
Ma Mi's funeral. He also says that Ma Mi 
and he once togk sabbath in apongyi kyaung 
with U Po, Tok and the plaintiff; but he 
does not know the name of the presiding 
monk of the kyaung. The oth witness, 
Ma Shwe, is a resident of Rangoon and 
States that Po Tok and the plaintiff came 
to her house and put up there many times, 
not fess than ten tines, and for four or. five 
days at a time; they atetogether andslept 
together at her house; Witness says she 
has nooccupation, and thereis no indication 
in her evidence that sheis a person of any 
standing, 


‘The roth witness is a physician and sham- 
pooer of Rangoon and says he was called 
in to treat the. plaintiff who was suffering 
from fever, U Po Tok Leing present and 
referring to plaintiff as his wife. He does" 
not say in whose house this took place. 

The rrth and r2th witnesses are Maung 
Po Ta and his wife ; the former gives his 
residence as Gyobingauk, and the latter 
hers as Nattalin. Maung Po Ta describes 
himself as the managing agent of a rice mill, 
but it appears from his wife's deposition 
that he uSed tg receive Rs. 100 a month 
while he was employe as a manager in 
one U Po Chit’s mill, and that U Po Chit 
has sold his mill. She herself sells doth 
in a stall in the Neitalin Bazar and their 
house is woith atont Rs. 1,500 with a mott- 
gage of Rs. 300 on it. This couple speak; 
among other things, to a visit to their house 
at Nattalin by the plaintiff, followd up 
two days later by U Po Tok, after which 
they all went to a Pagoda festival at Papun, 
It will be remembered that the plaintiff 
herself mentioned Paungde as the place 
where the Pagoda festival was held, 

The 13th witness, Maung Po Set, was 
formerly” a school. master at Letpadan, 
his house was about five doors away from 
plaintif e. Tle says that U Po Tok and 
tke plaintiff lived publicly as man and wife 
for about. four or five years on obvious 
exagseration, He also says thet he» went 
to their house to attend a ceremony at which 
phongys were fed ; that he met U Po Tok 
on that occasion, andthathemetU Po Tok 


witness to go- and call her ; he did so. 
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andthe plainti ff. together two or three tithes 
at the Pagoda at Letpadan. 

The fourteenth witness, Maung Thin Mya, 
is the wife of a clerk living at Thairawoddy. 


Sue saw U PoeTok at, ihe plaintiff's house 


"only very.seldont" and does not know 
it he ever slept at the plaintif's house, She 
first came to know tlat the plaintiff was 
U Po Tok’s lesscr wife Lecause they went 
to Ma Mi’s funeral together. 

The fifteenth and last. witness is Ator 
Ali, an Engine Driver. He says 
be found U Po Tok with the plaintiff at 
thelatter's'bouse and that U Po Tok engaged 
him fot bis mill. U Po Tok asked the plain- 


til to pay him Rs. 1% ^as an advance and, 


She did so. He worked in U Po Tok's mill 
for about two years and then left; About 
a month afterwards he kangi that U Po 


Tok’s chief wife had died and that U Po 10k. 


wes also ill; he went to see U Po Tok 
at Tharrawaddy 3 U Po Tok asked if the 
plaintiff had returned from Rangoon, and; 

on being told she had not, requested the 
The 
learned -Conzsel’ for tle plaintiff points 
to this circumstance as snowing U Po “Tok's 

strong regard for the plaintiff, but on a con- 

sideration of the evidence . of this witness 
I must hold that he cannot be believed, 
for not only is he not corroborated bnt he 


cóntradicted plaintiff about taking money- 


from U Po Tok to her and he makes the 
-extraordinary statement that he fetched 


the plaintiff from Latter Street, which jsi“ 
- situated fur tothe west of the Sule Pagoda 


aud later, -in cross examination, that the 
street in which plaintiff lived was on the 


east of the Sule Pagoda. This is astatement. 


by a man who had been in Rangoon for 
about eight or nine years, He also admits 
that he once wrote to the rst defendant, 
Maung Tha Dun, offering to work under 
the latter if he would give him move pay 
thai that he was. then getting; Matng 
Tha Dup sent no reply. 

This is all the evidence on the ploiatifi's 
side, ‘There has been no attempt fo show 
that the plaintiff was ‘at any, teme publicly 
acknowledged ‘as the wife of a rich mill 
owner, Letpadan js an important business 
centre, the head quarters of a large town- 


ship, a busy Railway Juncfion,.and a Muni ' 


cipal town centaiuing about 4,cco houses. 
It is but reasonable to suppose that . 
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a man of U- Po Tok’s wealth and standing 
would have had a considerable numlfer ot 
friends and acquaintances in hat place who 
would have been able to testify to the 
plaintiff's position if she had leen.a wife 
in the sense that She makes herself out to Fe, 
The only witnesses who were *on' mutual 
visiting terms with U Po Tok and the 
plaintiff. were M&ung- Po Ta and his wife, 
and vet Maung, Po Ta says: “I do not 


know whether plaintiff was a legal wife or a 


apayau-maya (mistress or concubine) of 
U Po Tok. " 

If the plaintiff had been a wife on on equal 
footing with Daw Le Me, and if U Po Tok 
had at any time intended that she should 
occupy a position higher than that of 
a person who received visits from him, 
I have no.doubt whatsoever that plaintiff 
would have gone tc livein the house within 
the mill-compsund, and that there she » 
would have, as Burmese wives usually do, 
taken a hand in U Po Tuk’s business and that 
she would, in a very short time, have made 
Ferself known all over the town as the wife 
of the fich mill owner. The reason she” 
gives for not going to live at the mill is 
not cotivincing ; she says that she was kept 
away so that she might not encounter Da 
Te Me. But Daw Le Me was an aged lady 
and hardly ever ceme to Letpadan. 

Having considered all the circumstances 
in favour of the plaintiff's case, I told that 
the plaintiff was, at best, no more than on 
inferior" wife of U Po Tok, living 
sepirately from him and only receiving 
his visits, and that, there'ore; she is not. 
entitled in law to inherit auy portion of 
U Po Tok's estate. I “would reverse the 
decision of the Court below ond order that 
the nlaintifi's suit de dismissed with costs 
throughout. She will also pay the Conrt- 
fees which she would have had to pay kad 
she not been. permitted to sue as a pauper, 


“Heald, J.—1 concur. 


WwW. c. A. Appeal accepted. 
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: MADRAS HIGH COURT. 
"REFERRED CasE No. 17 OF 1922. 
` March 12, 1923. ° 
Preseni:—S x WalterS. Schwbe, Kr., Chicf 
Justice, Justice Sir Francis, Oldfield, Ki, 
í -and Mr. Justice Ramesam. 
MARAKKARU'TTI AND OTHERS— 
DEFENDANTS—APPELLANTS 
. Versus 
T, P. M. VEERAN KUTIY AND OTHERS 
—PLAINTIPFS AND DEFRNDANTS— 


i RESPONDENTS, ] : 
Civil Procedure Code- ( Act V of 1908), s. 151— 


Inheveni power of  Cowri—Re-construction of 
destroyed vecord— Appellate Court, power of— 
Procedure. 


There is inherent power in every Court to re- 
` econstruct its own records, and there is inherent 
power in an Appellate Court to re-construct the 
records of the Court from which an appeal lies 
to it, [p. 1050, col, 2.] 
Where the records of a case are destroyed subse- 
quént to the ' decree, the party appealing from the 
dectee can ask the Appellate Court to re-construct 
therecord, It, may be that in re-constructing the 
records, the Court will- have to go very near to 
re-hearing; but the Court will always haveto apply 
its mind to ascertain not what the rights of the 
parties were, but what the destroyed record of 
the suit was and on that record, when re- 
. constructed, it will have to act on the ordinary 

.principles on which it would have acted if the 
original record had been before it. Affidavits, 
counter-aífdavits, hearing of witnesses, admission 


of copies are methods which can be properly al~, 
lowed. It will also be open to the Court to’ 


call for a finding from the Court of first instance 
on what the record was, as also, in a proper case, 
to ditectthe first Court to do the re-constructing 
“and to send down the case for the recording of 


evidence and a finding as to what the record con- | 


sisted of. The judgment of the first Court would 
probably be the best evidence of what took place 
in that Court. fp. 1951, cols, 1 & 2.] 

Where, however, the Appellate Court comes 
to the conclusion that no amount of re-construct- 
ing of therecord would assist the appellant in his 
appeal, the Court has not got to have the case 
xe-heard. The respondent indhat event is entitled 
to the benefit of having the judgment which he 
‘has got in his favour at the original hearing, be- 
cause the onus is on the appellant in an appeal 
to establish his grounds of appeal. [p. ro5r, col. 2,] 


Douglass v. Yallop, (1759) 2 Burr. 722; 97 
E. R. 532, Babw Gooroo Dyal Singh vw. Durbareg 
LalTcwaree, 7 W.R. 18 and Mc Lendon v, Jones, 
(1845) 42 Am. Dec. 640; 8 Ala, 298, referred 
to. 


Case stated, under section 113 of the Civil 
Procedure Code, by the District Judge, 
South Malabar, in Appeal Suit No, 525 


of 1923 (Original Suit No, 674 of 1920, 
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on the file of the District Munsif, Parap- 
panangudi). i 
Mr. K. P. Ramakrishna Ayyar, for the- 
Respondent, à 


JUDGMENT. | 

Schwabe, C. J.—This cage is referred 
to us by the District Judge of South 
Malabar. It is an appeal from the District 
Munsif of Perappanangudi. Difficulty has 
arisen owing to the fact of the District 
Munsif’s Court having been destroyed in 
the Mopla rebellion and the records in. this 
case at the sama time destroyed. We are 
informed that there are many cases similarly | 
affected, and the learned District Judge 
asks our direction as to what is the proper 
course to adopt. j : 

The respondent only has been représetrited 
before us, but his Vakil, Mr. K. P. Rama- 
krishna Ayyar, has assisted the Court very 
much by placing before us fully every ‘thing 
that he could find whether it was for him 
or against him in the matter. I think: 
that one can safely start with the proposi- 
tion that there is inherent power in every 
Court to re-construct its own records, and 
I think it follows that there is inherent 
power in the Appellate Court to re-construct 
the records of the Court fiom which an 
appeal lies to it. This power has been 
recognised in England and in America, 
which folhows the English Common Law, 
and also in fhis country. The English 
case that is quoted on the subject, is Douglass 
v. Yallop (1). The matter was more 
fully discussed in an American case, Mc 
Lendon v. Jones (2), a judgment of the 
Court of Alabama which quoted and follow- 
ed Douglass v. Yallop (x) and a case which 
had been decided by the Supreme Court 
of New York and that case points out, 
“cases must frequently Have occurred in 
which, by accident, the records of Courts 
of Justice have been destroyed or lost, 
and it would seem strange, if the Common 
Law had provided no adequate means, 
by which the injuries growing out of such 
accident could be averted, or remedied,” 
and t!ef goes on to discuss the methots 
by which the yemedy should be provided. 
I call attention to it because it stetes the 
matter more fully than,the other reported 


(X) (1759) 2 Burr. 722; 97 E. R. 532. 
(2) (1845) 42 Am. Dec. 640; 8 Ala. 298, 
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cases, In this country the matter came 
before the Calcutta Court in 1867 in Baboo 
| Gocroo Dyal Singh v. Durbaree Lal Tewaree 
Qua judgment of Sir Barnes Peacock, 

C. LO end Jackson, J.°In that case 
records had been lest’ in transit from 
the first Court to the second;, the second 
Court acted on some documents purporting 
to be office copies which the High Court 
held were not regularly proved or admitted. 
Trte Court held that there were two alter- 
native courses open, to direct the lower 
Appellate Court to receive such secondary 
evidence of the contents of original records 
as may be forthcoming or to order an en- 
tirely new triel. It decided against the 
second alternative for very cogent reasons 
with which we dgtee. Itdirected the lower 
Appellate Court to receive secondary -evi- 
dence of the contents of the whole record, 
but if not able thus to re-place the record, 
that the parties should be at liberty to ad- 
duce further evidence and, on the record 
' $0 re-constructed and supplemented, give 
judgment. While agreeing in the main 
with this, we think it desirable . to state 
our own view of tte matter. 

The first thing. to observe is that the 
appellant has, in order to get his appeal 
heard at all, to satisfy the Court what the 
record is'of tke ¢.se in which 1 e bgs failed. 
He can come to the Court afd say thet 
he has tried to get' the record which has 
been destroyed. He can. then ask the 


Court to be allowed to re-construct that 


record. Itis then for the Court, if so mind- 
ed—I sy that because it is conceivable 
thet the Court may say, -on the material 
at hand before it or on tle appellant’s ap- 
lication , that noamount of ré--constructing 
of the record would assist the appellent 
-in his appeal—to permit the appellant 
‘to get the record re-constructed: The 
Court has not got to have the case re heard. 
The respondent is, entitled to the benefit 
of having the judgment which he has got 
in his favour on the original hearing. It 
may be that, in re-constructing the fecord, 
the Court wil have to go very near to 
re-hearing; but the Court will 'always have 
to apply its mind to ascertain not what 
the rights of the parties were, but what 
the destroyed record of ‘the’ suit was and 


.GQ 7 W. R. 18, * 
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on- that record, when re-constructed, it will 
have to act on the ordin?ry principles on 
which it would have acted if the original 
“record had been before it. It will be for 
the Judge to whom the applicetion is mede 
to decide how the re-construction of the 
record is to be attempted—affidqvits, coun- 
ter-affidavits, the hearing of witnesses, ar.d 
ihe admission of eopies are all mett ods 
which he can in a proper case allow. He will, 
of course, get thé best evidence available. 
It will be open to Fim in a proper case to 
call for afinding of the District Munsif on 
wat the record was. It may will be in some 
‘cases that it would be more convenient 
that the Court ttat heard the matter ard 
made the record should do the re-construct- 
ing -rather than the Appellate Court ard 
with that in view, the Appellate Court may 
well in a proper case send the case to the 
District Munsif for the recording of eviderce 
and a finding as to what the record consisted 
of, which finding, when given, it will be 
open to the Appellate Court'to accept or 
reject in the ordinary way. It is worth 
observing that in the Appellate Court pro- 
bably the best evidence of what took place 
in the Court below wi'l be found in the 
judgment, if that bas been preserved. of 
the District Munsif or the Suborcinate 
Judge, as the case may be, who heard the 
case and recorded findings. 

In the case at present before us, we have 
the District Munsit's judgment still existing 
and hestates on several matters the facts 
that were proved before him, ard it is very 
clear that his'statement as a contemporare- 
ous statement of what took place before 
him or statement made at any rate a short 
time after it had taken place will be as’ 
good evidence as can be obtained end in 

all probability better than any otter. In 
tke event of tle Appellate Judge being vr- 
able to re-construct tke record to his satis- 
faction it must be borne in mind that the . 
onus is on tke appellant to establish Lis 
grounds of appeal and on the respondent ' 
fis cross-objections, if any. - 

Therefore, in tùis case we direct the 
District Judge of South Malabar to Lear 
the appeal and, if he thinks it necessary . 
to re-construct the reco"d for the prr- 
poses of tke appeal in the manner SUBE ested 
above. I do not think we cen iu antic;- 
pation usefully give any further instructions 
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, Costs of this reference will be costs in: 


the appeal. * EE eS 
“Oldfield, J.—I agree and have, nothing: 
to: add. , nae ` 
:Ramesam, J.—I agree." . 
v. N.V.” . Reference answered. 
4 Z. if . p 
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ALLAHABAD HIGH. COURT. 
SEconp Civit APPEAL No. 51 OF 10922. 
: March x9, 1923. 
-Present-— Mr. Justice Lindsay and 
|o, Mr. Justice Dani:ls. 
SUKHNANDAN AND ANOTHER-- 
DEFENDANTS—APPELLANTS 
versus 
"BRIJNANDAN AND OTHERS— 
PLAINZIFFS—RESPONDENTS.  . 
Hindu Law— Joint family—Nucleus of ances- 
tral property—Separate ' acquisitions— Burden of 
proof — Nucleus, whether must. be substantial, 
In a joint Hindu family, where there is a nucleus 
of ancestral property, with the assistance of which 
sübsequent acquisitions have been made, the bur- 
den of proving that any particular prcperty is 
separate lies on the person who asserts it. 
Lal Bahadur v. Kanhaiya Lal, 29 A. 244; 
9 Bom. L. R. 597; 11 C. W.N. 417; 5.C. L. J. 346; 4 
A. La J. 227; 2 M. L. T. 147; 137 M. L. J 228; 34 
I. A. 65 (P. C), followed. é . 
There is.no authority for the proposition that 
in order to raise a presumption about the joint- 
ness of the acquisitions of a Hindu joint family 
the nucleus must be a subetabiial one; although 
a property which is incapabie of yiclding any 
income, such as an ancéstral licuse, cannot be 
treated ss a nucleus. . 
Second appeal against a decree of the 
District Judge,. Jhansi, dated the 20th 
“Desember 1921. - i 
Dr. S. N. Sen and Mr. S,'C. Das, for the 
Appellants. -: . 
Mr. N. P. Asthana, for the Respondents. 
JUDGMENT.—This. appeal arises out 
of a suit for partition. The main issue in 
the case and the sole issue in this” appeal 
is whether the bulk of the' property in suit 
is jont family: property or is the self-acquired 
property of the defendant- appellant, Sukh. 
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nandan, The plaintiffs are two brothers 
of Sukhnandan. Their father and the eldest 
brother named Sarju are dead. It has been , 
found, and it is mot how disputed, that the 
family was joint. The findings of the Court 
below are that; althóugh Sukhnandan is 
the most capable mentber of the family 
and the acquisition of the property in suit 
is due mainly to his exertions, yet there 
was a nucleus’ of joint family property 
with the assistance of which the subse- 
quent acquisitions has been made and that 
in consequence the property in dispute 
must be held to be joint property. 
The fact that where there is a nucleus of 
joint family property with the assistance of 
which subsequent acquisitions have been 
made, the burden of proving that any 
pa:ticular property is separate lies on the 
person who asserts it, was laid down by the 
Privy Council in 1906 in the case of Lal 
Bahadur v. Kanhatya Lal (x). This burden, 
as the Courts below have found, has not , 
been discharged: by Sukhnandan. On 
the contrary, he set up a case which has been 
found to be false, that the ancestral business 
came to an end onthe death of his father,’ 
whereas in fact it wes carried on by the 
eldest brother Sarju until Sarju became in- 
sane and the appellant came from Jhansi, 
where ht kad settled, to take over the 
management of*the bysiness. The. only 
legal ground put forward by the appellant 
assailing the findings of the Court below 
is that there should have been.a finding 
that the nucleus of joint family property: 
was a substantial nucleus. No authority’ 
has been quoted in support of this proposi- 
tion except an unreported case of the 
Madras High Court and there is nothing 
either in the rulings of this Court or of the' 
Privy Council to support the proposition. 
No doubt it is true thet property which was 
incapable of yielding any income might 
not be treated as a nucleus for the ` pur- 
pose of affecting the presumption as to 
subsequent acquisitio-s. This might apply, 
for izstance, to an ancestral house. "Here, 
however, the find'ng is that there was not 
only an ancestral house but en ancestral. 
business thé management of which was 

I) 29 A.2. Bom. L. R. 597; 11 C, W.N. 
as n Y au. 4 À. 5. 2M, LT. 1471 
17 M, L J. 228; 34 L A. 65 (P. ©). 
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taken over by the appellant. "The. state JUDGMENT. `. -~ 


of that business when the appellant took . 
. over the managemet of it is a fact peculiarly 


within the knowledge of the appellant and 
if he wished “to show that the business was 
ended or yielded no income it was for him 
to prove it and not call the other side to 
prove the contrary. As.we have*seen, he did 
not attempt to’ prove it but, on the con- 
trary, set up a false allegation that there 
was no business at.all. No legal ground for 
assailing the findings of fact of the Court 
below has, therefore, been made out. Those 
‘findings are fatal to the appeal which we 
hereby dismiss with costs including in this 
Court fees on the higher scale. 
M, 4. A. Appeal, dismissed. , 


PATNA HIGH COURT. __ 
Civil, REVISION PETITION No. 155 OF 1923, 
June 7, 1023. 


Present: — Justice Sir B. K. Mullick, KA, end, 


Mr. Justice Buckrill. 
_Musammat RATNA KOER-— 
APPLICANT-——PETITIONER 

' versus : 
Musammat NANHAKI AND eo THERS— 
2ND PARTY —.OPFOSITH Parry 
Transfer of Property -Act (I V of x882), s. 83— 


` Deposit. by 'morigagor— Non-acceptance ty mort- 
gagee—Disposal of case—Subsequent payment io 


mortgagee— Jurisdiction of Couri—Security , bond, 
legally of. 

Where & mortgagee refuses to accept a - tender 
made by a mortgagor in, Court and the Court 


‘disposes of the matter by passing an order that 


. the mortgagor is entitled to withdraw the money, 


: Party. via 


it is not open to the Court afterwards to direct 
payment of the money to the mortgagee. 


Section 83 of the T ansfer of Property. Act 
does: not authorise the Court to take any security 


“bond from-any party when disposing of the money 


tendered by e mortgagor in ad of the mort- 
gage. - - : , 


Civil revision from an order ol the 
Subordinate Judge, First Cevtt, Arrah, 


PE District, dated the. rth Apul 


t Makapir - Prasad, for the Petit orer. 
Mr. Raghunandan Prasad, iortke OFF osite 


? 


Mullick, J.— On the 13th Juné r922-the 


 mortgagor deposited a sum-of Rs. 2,825 


in the Court of-the Subordinzte Judge of 
Arrah by way of tender in satisfaction 
or descharge of two mortgage-debts. due 
to the opposite party mortgagees. - - On ihe 
29th June the mortgagees filed*a petition 
objecting to-the tender on various grounds 
aid the Subordigate Judge, instead of 


‘disposing of the petition summarily, allowed 
the parties time to compromise the casé. 


Finally, there was no -comprom'se and 


“òa the 29:h July 1922 the Subordinate 


Judge made the following order:—** Hazri 
1 behalf of both parties filed. Ordered 
that the case be disposed o£,"  ' 

7 On the face of it, the order does not seem 
to be very clear; but having regard to the 
papers on the record it seems that what 
‘the Subordinate Judge decide? was that 
as the tender was not accepted; the case was 
disposed of, and the mortgagor was entitl- 
el to withdraw his money. -On the Zah 
November 1922 the mortgagee. appre- 
heading that the mortgagor was about to 
carry out the order of the Court filed an 
application that e criminal case of pua 
in connection with the mortgage-deed wa 
penaing against the mortgagor and Erden 
thut themoney might not be paid over to 
the mortgagor till the disposal of that 
case. 

On the 4th December 1922 the mortgagor 
applied for the return of the money but 
the Subordinate Judge directed that the 
payment shouldbe withheld till the disposal 
of the criminal case. On the rrth April 
1923 the case was: heard in. the presence of 
both sides, the criminal case by that time 
having been disposed of and having euded 
in the acquittal of the mortgagor. Ow 
that day the mortgagees ‘finding that the 
money was about to be returned to the 
mortgagor’ suddenly changed their mind 
and intimated their willingness to accept 
the tender in full discharge of. their dues, 
The Subordinate Judge allowed the prayer 
and directed that the money should be 
paid to the mortagees upon their executing 


a security bond to refund. the' money, 


Here, again, it is not atall clear why the 
Subordinate. Judge allowed the mortgagees 
tor€consider their decision after the tender 
had been . once. refused, In my: oponon; 
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direct the money to be paid to the mort- 
gafees when the tender was no longer 
open. After the disposal of the case on 


Xhe29th Julyxg22 there was no other tender. 


and, money was the mortgagor’ S money 
‘and the mortgagor was ehtitled to withdraw 
it at her own pleasure., Being, therefore, of 


' opinion that there was no tender outstand-- 


‘ing the order directing the money to be paid 
to the mortgagees seems o have been made 
without jurisdiction. 

ti It is also not clear how a security bond 
was taken, for section 83 of the Transfer 
of Property Act does not authorise the 

` Court to take any security bond from 

any party. 


The result is that the order of the Subor- . 


dinate Judge will be set aside and the 
mortgagor will be entitled to ‘withdraw 
the money and the mortgagees must pursue 
“such a remedy as they may think fit for the 
recovery of their mortgage-debt. 

The application, is allowed with costs, 
“hearing fee one gold mohur. 

BEucknill,J.—I agree. 


NE. Application allowed, 


MADRAS HIGH COURT. 
Lerrers PATENT APPEAL NO. 3 or 
1923. 

: ‘March 7, 1923. 

". Present; —8it Walter S. Schwabe, Kr. “Chief 
Justice, and Mr, Justice Ramesam, 
KRISHNA REDDY AND oTHERs— 

PLAINTIFFS—APPELLANTS 
versus . 


THANICKACHELA MUDALI AND AN- 


OTHER—DEFENDANTS—RESPONDENTS. 
Letters Patent (Madras), cls. 13, 15— Transfer 
of suit from District 
Original Side — Judge—Order, “ judg- 
ment” 
`. An order of a Judge sitting on the Original Side 
transferring “a suit from a District Court 
to the High Court under clause 13 of the Letters 
' Patent of the Madras High Court is a judgment 
within the meaning of clause 15 of the Twetters 
Patent and is, iherefore, appealable. 


whether 
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KRISHNA REDDY P, THANICKACHELA MUDALI, 
the Subordirate Judge had ro power to: 


‘and Khatizan v. 


- order passed’ by ^ Mr. 


Court to High Court, -by - 


[1923 


Tuljaram Row v. Alageppa Chettiar, ‘8 wa 


“Cas. 340; 35 Me 1j (1910) M. W. N. 6975; 8M. IL. 


T. 453; 21 M. L. y. x DeSouza v. Coles, 3 M. 
H. C. R. 384, Vaghoji Kuverji,- v. Camaji Bomanji, 
29 B. 249; 6 Bom. L. R. 958 and Kanalal Bhoya v. 
Balaram Paramagukdoss, 68 Ind. Cas, 921; 16 L. 
w 608; 31 M. L. T. 284; 43 M. L. J.’ 480; (1923) 

A. i. R. (M). 44, followed. hi 

Justices of thé*Peace for Calcutta v. "The. Oriental ~ 
Gas Co., 8 B. L. R. 433" at p. 435; x7 W. R. 364 
Sonaivam Daulatram, 60 Ind, 
Cas. 963; 47 C. 1104, not followed. 

Letters Patent , Appeal . against an 
Justice, Kuma- 


raswami Sastri, in the exercise of his 


"Extraordinary Original Civil Jurisdiction 


of this Court, dated the 18th. December 
1922,in the matter of Original Suit No. 29 
of 1922, on the file of the District Court, 
Chingleput. 

Messrs. T. S. Ramaswamy - Aiyar and 
V. Sundavam Aiyar, for the Appellants. 

Mr. V. Viswanatha Sastry; tor the Re 
spondents. 


JUDGMENT. ` 


Schwabe, C. J.—This is an appeal 
from an erder of the Judge sitting on the 
Original Side transferring a suit from the 
District Court of Chingleput to the High 
Court under clause 13:of the Letters Patent. 
As a preliminary point, it is argued that no. 
such appeal lies on the ground that the order 
is not,a judgment within the meaning 
of clause 5 of the Letters Patent. In 
the recent case of Kanatal Bhoya V. Balaram 


"Paramasukdoss (1) I statedthat “ I do not 


propose to attempt to add a further defini- 
tion to those which have. already been 
given in other cases.*" 

Definition after definition .has* béen at 
tempted to the word. A very natrow mean- 


‘ing was given to it by Sir Richard Covch 


in us of the Peace for Calcutta v. The 
Oriental Gas Co. (2). A much wider defi- 
(i) 68 Ind. Cas. 921; 16 L. w. 608; 3i M. In 


T. 284; (1923) A. I. R. (M) 44; 43 M. I. J. 48». ° 
(2) 8 B. L. R. 433 at p. 435; 17 W. R. 364. 





#Ngir,—In my judgmertin Kanalal Bhoya v. 
Balaram Paramasukdass 68 Ind, Cas. 921; 16 L. 
W. 608; 3» M, L. T. 284; (1923) A.I. R. an " 
44r 43 M. 1$. J. 480, tle sentence “and the 
guiding principle is that a decision isa judgmert 
which is given in en action” should run “ond the 
guiding principle is thata judgment is a decision 
which is given iñ an action.” It is my own fault 
and not the fault of the reporter, 
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nition was.given by a Full Bench of this 


Courtin Tuljaram Row v. Alagappa Chettiar . 


(2) ‘and it is enough for me to say that, 
in these matters, this Cout is bound by 
the decision of its own full Bench in that 
case." An attempt «was made to give rules 
in that case which should be exhaustive 


of any matter that can come before this’ 


Court, and, in my judgment, all we have 
‘to do now is to say whether the matter 
in question before us is excluded from or 
included in the class-of judgments referred 
to there, I find that it was there held that 
the case of De Souza v. Coles (4) in which 
it was held that the granting or refusing 
of leave to sue in this Court under clause 
- I2 of the Letters Patent was a judgment 
‘in respect of which an appeal lay under. 
‘clause 15 was rightly: decided. "This has 
also been held in Vaghoji Kuverji v. Camaji 
` Bomanji (5). I:can see no difference 
in principle between such - an. order 
and the order in this case. ‘Ihe 
learned Judge in this case by his order 


puts an end to the case as it now . 


Stands in Chingleput ond confers: a-juris- 
diction on this Court in respect of that 
particular case. In my judgment, we are 
bound by the decision of the Full Bench 
of this Court referred to above and we holé 
. that this is a matter which is appealable. 
The contrary view has been taken in Khati- 
` zan v. Sonairtm Datlairam (6) ‘where, 
' on this precise point, a Bench of the Cal- 
'eutta High Court has held that no appeal 


' lies, but that Berich bas applied the reason- - 


ing of Sir Richard Couch in his judgment 
in Justices of the Peace for Calcutta v. The 
Óriéntal Gas Co. (2) and tke passage which 
they followed in that case is the passage 
"which was expressly dissented from by the 
` Full Bench of this Court, Tuljaram Row v. 
"Alagabpa Cheltíar (3). The Calcutta High 
Court followed the earlier Calcutta decisions 
‘on this point but this Court must follow 
its own Full Bench decision. It may be 
" that some day this point may somehow 


get to the Privy Council and them rerhaps 
we shell knów whether Madras or ERIS 


: 3 .8 Ind; Cas, 340; 35 5 M. n MORO M. W.N, 
697; 8M I. T. 453; 21 M. LJ. 1 
d 3. M. H, C. R. 384. 
29 B. 249; 6 Bom. L. R. 958, 
) 3 60 Ind, Cas. $63; 47 C. T104. 
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is ‘tight.- But for the present, all we can 


‘do is to hold that this appeal lies, Tk 


preliminary point, therefore, fails. 

Both parties state tl at; by consent, 
this appeal Fad been settled on the terms 
that it should he dismissed without costs; . 


` thé respondent undertaking tg pay Rs. 100 


to the appellants in respect of costs 
already incurred and also undertaking, 
if further Court-fee has to Fe paid by reason 
of the case haing been transferred from 
Chingleput to Madras, to provide what 
may be necessary up to Rs. 100. Civil 
Miscellaneous Petition No. 681 of 1923 
for stay will also’be dismissed: ° 

Ramesam, J.—I agree. 

V. N. V. Petition dismissed. ° 


gi ais 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. : 


, REVISION PETITION No. 78- Br 
© OF 1922, 
. January g, 1923. 
Present:—Mr. Pridezux, A.J. C. 
` — PADAMSI-—APPLICANT : 
"Versus 
|. SHESHRAO-  NON-ATPIICANT, s 
` Provincial Small Cause Courts Act (IX of 
1887),-s, 25—Deciston: on point of fact— Revisten, 

Small Cause Courts have been given very wide 
powers with regard to decisions on questions. 
of fact. Butin cases where their findings of fact 
are based on or involve assumptions or inferences 
which.there is nothing in fact or probability to 
support, or are not justified by sufücient evidence, 
or are opposed to the evidence on record o 
"ate: based on meagre or littleevidence or on 
flagrant misinterpretation or disregard , of 
evidence, or if inyustice would cthetwise be 
done, the High Courthes power to interfere in 
ievision. 

Civil revision "apainst a decree of tke 
Judge, Small Cause Court, Akola, dated : 
the oth March 1922. - . 

Me.: G. Č. Hatvalne, for the apponi: 

-Sir B. `K. Bose and Mr: M. REOS 
for the Non-applicant. 

JUDGMENT.—This isan application Tor 
revision of the judgment and ‘decree of the 
Small Cause Court, Akola, in Small Cause 
832 of 1921, decided on the roth 
Pleintiff8SE case is that on 
asth April 1921 the defendant orally agreed 
to sell to him 24 bales of old rui at the rate 
of Rs. 87-Io-o -per -bale including | 


.delivered within 


* 
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pressing charges. These were to be 
eight .or ten days 
after the agreement as they happened 
to be ther? in possession .of one 


.Ratnappa, who was.absent. On 6th May 


_ 10921 the plaintiff demanded delivery. from 


defendant but the latter failed to deliver 
the. goods. “On 7th May x921, plaintiff 
gave the defendant a telegraphic notice 
asking for delivery and qn the sanie date 
the defendant wired back denying the con- 
tract. On 6th May 1921 the market-rate 
rose to Rs. 97-10-o per bale and plaintiff 
thus suffered a loss at Rs. 30 per bale or 
Rs. 720 01/24 bales. The defendant ad-- 
mitted that negotiations had taken place 
as regards the sale but bis story was that 
he had 26 bales of cotton two of them being 
ot inferior rui and he wanted to sell the 26 
biles or none at ell, Pleintiff wanted 
to purchase only the 24 bales of good cot- 
ton and this prevented any agreentent 
being come to. The lower Court has dis- 
missed the suit holding the agreement 
was not proved. : : 
No substantial question of law is in- 
volved in the. present case,'and it is cun- 
tendéd for the non-applicant that this 
Court should not ‘interfere on questions 
of fact. “Small Cause Courts have doubt- 
less been given very wide powers with re- 
gard to decisions on questions of fact and 
in revision tlis Court is always reluctant 
in questioning a decisiun cn the facts, But 
there is no doubt thatit has for good reasons 
power to do so. Jn cases where the find- 
ings cf fact are-b>sed on or involve assump- 
tions or inferences which there is nothing 
in fact or probability to . support, or are 
not justified by sufficient evidence, or 


` where the finding of fact is opposed to the 


evideace on record, or isebased on mesgre 
or -little evidence, or on flagrant misinter, 


‘pretation or d'sregard of evidence, or if 


injustice: would oth.rw'se be done, this 
Court h.s power to interfere in revision. 
In the present case I do-not think the 
Trial Court has suffic ently considered 
plaintiff's evidence or the probabil ties of 
thecase. The first witness is the plaintiff 
who naturally speaks to his version of the 
case. P.W. No.zis Damji Dalal who settled 
the contract. Hesupports the plaintiff, p, 
W. No. 3, Goculdas, does the same as das 
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Sukhdeo (P. W. No. 4), another Dalal. . Bal- 
want (P. W.No.7)is a karkun in the Mulji 
Jetha Factory. He statesthatthedefendazt 
told him that he had sold 24 out of the 26 
bales to the plaintiff. Now, it is difficult 
to imagine that these witnesses would con- 
spire to support «he plaintiff; P. W. No. 
7 is certainly an indepencent witness as 
are the two Dalals. aes 

Against this testimony there is the evi- 
dence of Bhagwant Rao (D. W. No.1). He 
speaks to negotiations and stetes that 
Damji Dalal said he could not settle the 
contract unless he took inspection of the 
two bales of inferior, cotton. Thus, it is 
clear that no contract was come toin this 
witness’s presence; matters were still pend- 
ing when he left. Raoji (D. W. No. 2) speaks 
to negotiations and to Damji offering to 
take 24 bales and not the inferior cotton 
and the witness states Damji said’he would 
inspect the bales in the afternoon and give 
his final word. . It is clear that this witness 
also was not present while Damji finally 
agreed totake only the 24 bales or the 26 
bales. Mohammad Hyat (D. W. No.3) is a 
servant of the defendant. He speaks to 
negotiations and to Damji and plaintiff 
inspecting the two bales .and after 


inspection the witness was told to tell 


his master that Damji was prepared to 
purchase €nly the 24 bales of good 
cotton, .Gangarane (D. W. No. 4) was 
again not p esent when either the final 
contract was come to or Damji Dalal 
declined to buy. The last witness is 
the defendant. EE i 
. Now, it seems to me that the weight 
of evidence is entirely with the plaintiff. 
The probabilities are also with him and 
I th nk that the Trial Court, owing to tke 
delay in wi ting judgment after the heer- 
ing of the evidence in the case, has gone 
astray in its decision. I, therefore, allow 
‘this revision. I set aside the decree of tre 
lower Court and decree in pleintiff’s faxcir 
fortheamount claimed, namely, Re, 722-3-0 
with Court interest on that:amount from 
the date of the institution of the suit to 
date of paymant. The non applicant will 
pay his own and the plaintiff’s costs in 
both Courts. I fixed Pleader’s fee at 
Rs.15.. . "S ih: 


M, D. J. Revision’ allow ed, 
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Acquiescence, doctrine of. See Trespass 223. 


————— Encroachment on land of another—Stand-. 
ing by— Acquiescence, whether question, of fact. 


It is well established law in England that if a 
stranger builds-on ‘the land of another, although 
believing it to be his own, the owner,is entitled to 
recover the land. with the "bnilding: on it unless there 
are special’ circumstances amounting “to a ‘standing 
by-go as to induce the belief t that the owner intended 

do forego} his right “or. to acquiescence in the S build- 

ing of his land.” This is also the law in India, with 
the exception that the party building on the land of 
another is allowed to remove the building. 


Premji Jivan Bhale y. Haji Cassum Juma 
Khan, 20 B 298; 10 Ind. Dec: (N. S.) 758, Rams- 
den v. Dyson, (1866), H. 1j. 3 129 at p. 178; 12 Jur. 
(N. S.) 506;14 W. R, 926; Plinhner v. Wellington 
Corporation, (1884 o App Cas. 639 at p. 710° 53 Ya. 

JBC. 104; 51 T. T. 475549 J. P. 110; Dattatraya 
x Shridhar, (1892) P: J. 348; relie ed on, S 


It has tò be decided in each case whether the 


special circumstances of that case “do” or do not - 


aiñount to such standing by. 


Acquiescence is rot-a ‘question of fact, but of legal 
inference from the facts found.’ s 


. , Narayan v. Bhalagir; 6 B. B. COR, 8o, relied 
on. N- RAMRATAN v. SuEOD ATTARAI ` 197 


^ Acts—General, 


Aet 1860—XLV. See Penal Corn. 
-1861—V. See Police Act. 
1867*—-11I. See Puge GAMBLING Aon 
—— 1867— XXV. See. PRESS AND REGISTRATION 
: OF Books ACT; 
— 1869—IV. See DIVORCE ACT. 
c—— I1870-—-V1I. See Court-FEES Act. 
——-1872—1. See EVIDENCE Act. 
—— 1872—1X. . See Conrracr Act. 
oer 187.91. See SPECIFIC RELIEF ACT, 
c 1878-1. See OPIUM Act. > 
comes 1878--WIII. See. Customs Act. 
mo 1879 ÆVI. See ' LEGAL 
: Act, 
E 2882-11. See Trusts Act. 
—— 1882—IV. See TRANSFER OF PRoPERIY Act. 
seb 1882-72V. See Easements Acs.’ 
uu 1882---VI. See COMPANIES Aer. 
cU 1882.—XJV. See PRESIDENCY ' SMALL Cause 
Cournys Acr. -° 
ma 887 VI, See Surts VALUATION Act, 
er 1887 ER, See. BROVINCIAT, SMALL CAUSE 
covere AC. ik 
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PRACTITIONERS 





persia ‘See Stam 


Acts—Gdheral—concld. 


Act 1890—VIII. See GUARDIANS AND, WARDS A Act. 
— — 1B890—IX. See. RAILWAYS Act. 
—— 1893-—IV. -Seg PARTITION Act C 
— — 1894—41. See LAND "ACQUISITION ACT. 
—— 1897—X. See GENERAL CLAUSES Acr. 
——-1898—V. See CRIMINAL PROCEDURE CODE. . 
PS Act. 
— 1907— 111. See PROVINCIAL; INSOLVENCY ACT. 
— 2 1908—V See Cim “PROCEDURE "CÓDE. 7 
= DS XVI See IXMITATIÓN Act, k 
Z 1908 —X\ See ‘REGISTRATION “ACT. 
-1999—1ll. See “PRESIDENCY Towns INSOL- 
TIN vENcy “Act.” ^ 














—— 1912—1V. See -LUNACY ACT. 

amanna 1918-1. See INDIAN SOLDIERS ; (Laras 

R RA ON) Ack. 

—— I919—X. See EXCE: "PRorrts Dury Act. 

i+ 1920—V. See PROVINCIAL INSOLVENEY: Ast. 

NOEL Hm Seg, LIMITATION ACT. ^ > 

Acts—Bengal. 

dee aka See BENGAL Court or Warps 

^OCACR M 


a 1884—01. See BENGAL MUNICIPAL Act. 
— —1885—NVIH. See BENGAL TENANCY. Acr. 
1920—11. See CALCUTTA RENT Ack, 


Acts—Bombay. 
mn 1880--I. See Kor SETTLEMENT Acr, 





aun 1883—III. See City OF BOMBAY Munger- 
iie d PAL Act.” 
—  1918—VII. See BOMBAY RENT- (WAR RES- 
- i TRICHONS No. 2) Act. ^ 
, Acts—Burma. 
—1898—-III. See BURMA MUNICIPAL ACT. 





:1907—VI. See BURMA VILLAGE: ACT. 
— m I919—LI. See BURMA. HABITUAL OFFENDERS . 
RESTRICTIONS Act. 
Acts—C. P. 
1898—X]I .See C. P. TENANCY Act. 
—1903—XVI. See C. P. MUNICIPAT, Act. 
TUE - See C. B,.LAND REVENUE ACT, | 
I920—1. See. C..D. TENANCY "ACT. ^" 
Acts—Madras, 
-— - 1864 0. Sex MADRAS REVENUE aoe 














—— 186 5—VII. See MADRAS IRRIGATION Cuss Act, 
-1889-—I^ E “MADRAS " Vii AGE Courts’ Ai 








— e- 1920—V. See MADRAS 


: Drsrkicr MUNICI 
Paptims Act. ; 


1058 * 


Acts—Puniab. 


Act, 1887-——K VI. See PUNJAB TENANCY ACT, 
———188;—XVII, See PUNJAB LAND REVENUE 
o n ACT, E x 
1900—I. See. PUNJAB TAMITATION (ANCES- 
1 {RAL LAND ALIENATION) ACT, 

——— 1905-——II. See PUNJAB PRE-EMPTION ACT, 

_—- 1911—1II. See PUNJAB MUNICIPAL ACT. 
-———1913—Je See PUNJAB PRE-EMPYION ACT, 
—— 1014—1. See PUNJAB Excise Act. 

-—— 1918—VI. See PUNJAB Courts Act. 


Acts—U.?. 


Act 1886—XXUI. See OUDH RENT Act, 

- i901—Il. See AGRA TENANCY ACT. 
—— 1901—1II. See U. P. LAND REVENUE ACY, 
——- 1910—IV. See U.P. Excise ACT. 


° Regulations. 


Reg. 1802——XXV. See MADRAS — PERMANENT 

SETXLEMENT REGULATION. : 

See PUTNI TayuKs REGULA- 

TION. 

ou 1825—XI. See BENGAL ALLUVION AND Di~ 
] LUVION REGULATION. 

m 1906-—Il. See N.-W. F. P. REGULATION, 


Statutes. 


tors (5 & 6 GEo. Vj C. 61). See GOVERNMENT 
or INDIA Act, 


Admissions— Admission of Counsel on point -of~ 
law, whether binding on party. ’ 
A Counsel cannot bind his client by an admission 

made purely on a point of law, Pesh HABIB Gur 

v. SHAHDAD KEAN 594 


Adverse possession—Morigage—Sale of equity of 
redemption to mortgagee, after sale to stranger, 
mortgagee, whether can set up adverse possession. - 
The owner of the equity of redemption in cer- . 

tain property sold it to the plaintiffs. He subse- 

quently purported to sell the same equity of re- 
demption to the defendant who was an assignee of 
one-third of the mortgagee rights in the property. 

On the strength of this purchase of the equity of 

redemption the defendant redeemed the remain- 

ing two-thirds of the mortgage. In answer to 

a suit by the plaintiffs to redeem the property 

the defendant set up his adverse possession from 

the date,of the sale of the equity of redemption 

in his favour: E 


* Held, (1) thatthesaleof the equity of redemption 

in favour of the defendant which had already been 
sold to the plaintiffs was a mere nullity and did not 
operate to confer any title on the defendant ; 


(2) thatthe defendant's possession as co-mort- 
gagee could not, as the result of the alleged sale of 
the equity of redemption.in his favour, become 
adverse to the plaintiffs; : 


-- (3) that the redemption by the defendant of 
the shares of the other mortgagees was in his 
character of co-mortgagee and did not effect the 
tharacter of his possession which was that of a 
mortgagee. : 
. Mokan Lal v Bhagu Shah, 14 Ind. Cas 13: 
252 P. W. R. 19:2, Jiwa Jhan v. Lakhmi Chand, 
i1 Ind, Cas. 4291146 P, W.R, 1011; a32 P. I. R, 











—— ISIQ- VIII, 


INDIAN CASES, 


[1923 
Adverse possession—contd, , . 
rgit and Ariyaputhira Padayaehi v. Muthu- 
humarasawmy Padayachi, 15 Ind. Cas. 343; 37 M. 
423, 12 M. L. T. 425123 M. L. J. 339; (1922) M, W. 
N. 854, relied on. , 

-Lala Kanhoo Lal v.. Musammat Manki Bilt, 
6 C. W. N. Gor, Putapfa.v. Tummaji, 14 B. 176) 
7 Ind. Dec. (x. 8.2576, Hubdar Khan v. Gajadhar 
Chaube. 25 Imi. Cas. 600; 17 O. C. 294 and Ram 
Narayan Rai v. Ram Deni Rad, 63 Ind. Cas. 282; 
6 P.L J. 680, (1922) Pat. 129 (1923) A I. R. (Pat) 
98, distinguisued. L SnHuJA-UD-DIN KHAN v. 
SugR MUHAMMAD Kuan, (1923) A. I. R. (LJ 
366 . 476 


— Movigagor and morlgagee— Registration 
Act( X V I of 1908), s. 49— Unregistered document 
— Admission for collateral purpose. . 


It is going too far to say that in no possible case 
can a mortgagee set up-an adverse title to the mort. 
gaged property. 

A mortgagee can set up adverse possession if 
his possession at its incepticn was that of a tres. 
passer, i 


Jiwa Khan v. Lakhmi Chand, 11Ind, Cas. 429; 
232 P. L. R. 1911; 146 P. W. R. 1911, followed, 

It is to be decided on the facts of each case whe- 
ther or not the circumstances establish an adverse 
title in a mortgagee. . 


A document although inadmissible for want of 
registration to prove title, can be referred to in 
order to ascertain the nature of the possession 
of the holder of the property. . 

Varada Pillai v. Jeevavathnammal, 53 Ind. Cas. 
901; 43 M. 244; (1019) M. W. N. 724; 10 Ll. W. 
679 ; 24 C. W. N. 346 ; 38 M. L. J. 313; 18 A. L. J; 
274; 2 U. P. L. RAP. C.)64; 22 Bom. L. R. 444; 46 1. 
A. 285 (Pe C), Karmam Kandasami Pillay v. Chin- 
nappa, 62 Ind. Cas.,603 ; 44, M. 253 ; 40 M. L. J. 
105; (1921) M. W. N. 1; 20 M. L. T. 167; 131. 
W. 423; Musigadu v. Maneam Gopalu Reddy, 63 
Ind. Cas. 215; 13 L. W. 400; (1921) M. W. N. 251, 
Mahendra Bahadur Singh v. Chandrapal Singh, 63 
Ind. Cas, 284; 24 O. C. 155;8 O. L. J. 622, Jhamphu 
v. Kutramani, 42 Ind, Cas. 713; 39 A. 696; x5 A. 
L. J. 76r and Ram Singh v. Basti, 48*Ind. Cas, 
447; 89 P. W. R. 1918, relied on, . s 

Defendant wasin possession as mortgagee 
of certain property belonging to the plaintiffs. 
In 1884 a portion of the property was redeemed 
and a fresh mortgage was created of the re~ 
mainder, but without possession, On that date 
the mortgagors obtained possession -of the whole 
of the property. In 1888 the portion under 
mortgage was sold to the defendant by an unregis- 
tered'sale-deed and the latter obtained possession 
ofthe property sold and continued in possession for , 
over twelve years. In a suit for redemption of the 

roperty : 

Held, (1) hat although the unregiste ed sale- 
deed was inad'nissible in evidence to prove the 
defendant's title, it could be referred 10 in order 
to ascertain the nature of his possession after 1888; 

(2) that the defendant having obtained p sgession 
of the property in 1888 without title, thatis, as a 
trespasser, his possession was.adverse to the plaint- 
iffs from its :nception amd having continued for 
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Adverse possession—concid, 


over twelve years had ripenedinto ownership. , L 
Qapar BAKHsSH v: MANGHA May, 5 L. In J. 175, 
(1923) A, I R. (I) 495; 4 L. 249 889 

: Shamilat—Pariition— Land to continue 


© joint till certain harvest, effect of— Punjab Land 
Revenue Act (X Vit of 1687), s, 121. 


It is quite possible that a partition of shamilat 





should be made and possession of tlt several lots . 


be given and taken and that no formal instrument 
of partition be prepared, in which case the giving 
and taking of possession by the several sharers 


of their severallots would be held.to be the date . 


on which the joint holding ceased to be joint 
and became severalty. - < 
Where, however, on the termination of parti- 
tion proceedings, a. deed of partition was drawn 
up under the directions of the Revenue Officer 
“conducting the partition, and in obedience to the 
provisions of section 121 of the Punjab Land Re- 
venue Act it was provided in the deed that parti- 
tion should take effect from the following kharif: ` 
Held, that the land remained joint till that 
harvest and that even if the sharers took possession 
of the plots allotted to them before the harvest, 
their possession up to that date was merely the 
possession of co-sharers in separate possession 
. of portions of the joint estate, and did not become 
adverse to each other till after the harvest. 
Khuidad v Alamgiy, 116 P. R. 1900, Lakhera 
v. Mahji, 50 Ind. Cas. 550. L Hapavat Kuan 
V. SHAHMAND 665 


` Agra Tenancy Act (II of 1901), s. 22—Succession 

to holding—'' Sharing in cultivation," meaning of. 

The expression ‘sharing in cultivation" occurring 
“In section 22 of the Agra Tenancy Act means shar- 
ing in actual cultivation. In the case of the sub- 
‘Jetting of a hoiding the tenant cannot himself 
be said to cuitivate, and, therefore th€re can be 
“no sharing in the culfivation*ot such a tenancy. 
A SAJJAD HUSSAIN v. WALI MUHAMMAD, (1923) 
A. I. R. (A) 451 1080 


—  — S8, BH, 29 — Occupancy | tenant-—Sub-lease 
unregistered for more than one year, validity of 

— Rent, whether can he recovered. 

Allagfeements which are contrary to the law 
are void and unenforceable and no party to such 
agreements can obtain any relief from the Courts 
in respect of any portion of the agreements, 

An occupancy tenant cannot recover rent from 
à sub-lessee holding under a sub-lease made in 
contravention of the terms of section 25 of the 
Agra Tenancy Act. 

Section 29 of the Agra Tenancy Act does not 
say that where there has been a sub-letting in 
contravention of the terms of the Act, the sub- 
lease is valid and enforceable. All it says is that 
when there has been such a sub-letting and where 
the interest of the tenant becomes extfipuished 
before the period of the sub-lease hgs expired, the 
landlord has a xight or option te treat the sub- 
lessee as his principal tenant, . and may enforce 
against him any of the covenants which he entered 
into*with the tenant at the time the sub-lease 
was made. Å DHARAMAN 2,°*SUKHI, (1923) A. 

D R, (4) 453 -9 


. ’ 
. fog 
Agta Tenanoy Act—contd, l 
———— 8. 82-—Suit for possession of portion of 
holding, malntainabiHty of. e. 


Section 32 of the Agra Tenancy Act doesnot bar 
&suit for the recovery of a fractfonal share in 


~a holding against. a person in lawful possession. 


Kedar v. Deo Narain, 39 Ind. Cas. 80; 37 A. 
656; 13 A. L. J. 919, efollowed. A Ram KISHEN 
: 462 


Rar v. SHEO SAGAR : e 


———. 


8, Od — Person. cultivating land without 
consent of landholdev— Optiou of landholder, to 
treat as tenant, . j t 

Under section 34 of the Agra Tenancy Act, 
a person who has cultivated land without the 
consent of the landholder, becomes a tenant when 
the landholder chooses to acknowledge him to be 
so, either by suing for rent or by suing for eject- 
ment, but until the Jandholder has exercised his 
option, such a person cannot be considered to be 
& tenant, 

Sat Narain Frasad v. Ram Kumar, Sel, Dec, 
No. 3 of 1910, relied on. A TARIF v. Asa RAM, 
(1923) A. I. R. (A) 419 ` RIB 


— — — 88, 84, 177 (e) — Question of proprietary 
litle— Appeal. : : 

In a suit for ejectment under section 34 of the 
Agra Tenancy Act, if the defendant pleads that 
he is not a tenant but a mortgagee of proprietary 
rights, a question of proprietary title is reised 
within the meaning of section 177 (e) of the 
Act, and an appeallies to the Civil Court. : 

Kalyan Mal v. Samad, 18 Ind. Cas. 2441 35 
A. 1571 31 A. I, J. 118, followed. A NANJADIK 
Rar?. RAM JATAN Rat, (1923) A. L R. (A) 558 584 


—————- 8, 79-—~-Dispossession by stranger with 
zemindar's permission—Suit for recovery of 
possession-— Limitation. - 

ere a tenant is dispossessed from a portion 
of his holding by a person who takes possession 
of it with the permission of the zemindar, the 
dispossession must be deemed to be a dipossession 
by the zemindar, and a suit for recovery of pos. 
session will be barred by limitation if brought 
more than six months after the dispossession, 
Ram Lalv. Chwnni Lal, 27 A. 372; 2 A. L. J. 

69; A. W.: N. (1904) 281, Balbhaddar Chaubey 

v. Somaroo Rat, 27 Ind. Cas. 914; 13 A. In J. 295, 

followed, A PaRsOTAM v. Ganpat Ram, (522) 

: 1018 





. A, I. R. (A) 517 , 


————— 88.985, 167@-Suit for. declaration that 
defendant is sub-lenant of plaintiff— Civil Courts, 
jurisdiction of. . f : 

A suit for a declaration that the defendant is: 
a sub-tenant of the plaintiff, is a suit which comes 
undersection 95 of the Agra Tenancy Act, and 
tlie Civil Court has no jurisdiction to try it. 

Jagar Nath v. Ajudhya Singh, 17 Ind. Cas. 
376; 35 A. 14j 10 A, T. J.498 and Kanki Ram v. 


. Durga, Prasad, 27 Ind, Cas. 9131 37 A.2233 13 A. 


L. J. 278, distinguished. A GHISWA v. DEO 
NARAIN, (1923) A. I. R. (A) 568 947? 
—— ——- 8. 146, clause first and second-—Wrongful 
distraint-—Damages, sutt for— Cause of action, 
he cause of action for a suit for damages in 
respect of a wrongful restraint under the first 


INDIAN CASES, 1 Eo 


* 
“oto à . tes 
Agra Tenavcy Act—concld. Athitration—contd. . 


clause of section 146 of the Agra Tenancy Act 
` takes its origin from the day on which the distraint 
‘comes to an end and the suit may be lawfully 
4nstithtéd within the ‘prescribed limitation period 
of three niohths calculated “from the said date. 

-Dap Upadhia v. Gauridat Updhta, 2 Leg. 
Rem. 6r, relied' on. . : 

- Obiter.—N here the cause of action for a suit for 
damages under the second clause of section 146 
of the Agra Tenáncy Act is the loss, damage or 
destruction to property, it*is to the date of such 
loss, demage or destructioh that the Court must 
lóok When computing tle prescribed -period of 
liuiitation. DE 

iDambar Singh v. Balwant Singh, yo Ind. Cas. 
504; BA. L. J. 505, ‘relied on.  JHABBU 2. 
"BATUL, (1923) A, I.R. (A) 146; 45 A. 208 299 
: s, -194 — Join!  patti--Lambardár's 
powers. Hn NUM 
‘It is within the competence of a Lambardar to 
ire permission ,to a tenant to erect a kuccha 
‘House on land belonging to the joint pati, A 
ABDUR RadoF v. BACHCHOO, (1923) A. I. Re (A) 
532 : 495 





d 





te A 


the "tetiáncy “which ‘he -Had -det ‘up. 
. Raginunath v. Ganesh, .5i4-Tnd, Cas, 381; :8'A. L. 
J. 21412 U P, T. R. (A) 79; 42 A. 222. and 
.Bhaunt v Ram ‘Dayal, 604 Ind, Cas. 426 ; 19 A. 
T. ‘J 850, followed. ‘A Karr BIN 'v. Ramapar, 
(1923) A.I R. (A) 534 953 


‘Appeal, second — Finding & fact, interference with 

— [Letters Patent: Appeal. .— 

A finding of fact should not be disturbed in second 
appeal, Where a Single Judge of the “High Court 
interfétes in second appeal with a finding of fact 
‘of the lower "Appellate "Court, his judgment is 
liable to be set aside-in' a Letters Patent Appeal. 
~I GIRDHARI v ABDULLAH, (1923) A. L R. iL) 36; 
7 P. W.R 1923 f $28 
"AySorfiónuiént— Equity of redéniptión, whether 

extitiguished by inortgage-detree SecMomroÁck 


‘arbitration=-47bitrators sole judgés of law and 
fact--Exceplions to vule—Etrvor of Tawon faq of 
‘award, meaning *of— Jurisdiction, quéstion-of. 


AGE 
- 861 


Where a'cause or mattersin difference are refer- 
red to an arbitrator, he is constituted the sole 
‘and final judge of all questions both of-law and 
fact. The only exceptions to this rule are, where “ 
the award-is the result of corruption or fraud, 
or where a question of law 1fecessarily arises on 
the face of the award ot upon some paper accóm- 
panying and forming paft of ‘the award. This 
latter exception should not be given ‘an extended - 
‘meaning. i : 

‘Hodgkinson v. Fernie, (13857) 3 C. B. (Nn s.) 180t 
27.L.].C. P. 66; 8 Jur. (N s-) 818; 6 W. R aSr 
ijo E R. 7r2; 111 R- R. 614, followed. 2 

An'error of Jaw on the face of the aword means 
that there is in the award, or a'docüment actually 
"incorporated thefeto, some -legal proposition ‘which 
is'the basis ‘6f the award‘and which is‘erroneotis. 

. The question of whether an arbitrator acts 
within his jurisdictidn‘is for the Court ‘to decide, 
‘but whether the arbitrator-acts Within his juris- 
diction ‘or not, depends -sole'y upon ‘the clduse of 
reference. PO CuáAwPSEY -BHARA '& ‘Co. v. 
Jivray Bannoo ‘Srinninc & WEAVING 'Co, 44 
M.L. F. -706; 25 Bom. I. R. 558; (1923) A. I.R. 


P. C} 66; (1923) M. W.N- 596; 50 C. 130; 47,48. 
436 


'578 


the outcome of a family compromise. 

-Defendant No. 1, a/Hindu minor, haa rever- 
sionary interestin the property in dispute. His 
mother, acting on his: behalf, agreed to refer the 
disputetoarbitration, but neither in the agreement 
‘of reference nor in the course of the arbitration ` 
sproceedings were the true legal position and 
-rights of defendantNo. r put forward or considered, 
The arbitrators finally gave an award which had 
tthe effect of retarding the vesting inthe defend. 
ant No. 1 of his reversionary interest for an in. 
definite period after-the date when in law it should 
vest in him: . 

-Held, (1) that the award. being based on a-com- 
plete -misapprehension of the legal position and 
rights of M pe No. I was bad in law and 


. was not bindiag on him ; 


(2) that the award could not-be held binding 
on defendánt-$No. r.as-a family séttlement inas- 
-much:as the result of the award was: that the re. 
versionàry interest of the minorswas affected 
iu a manger very prejudicialto him and hat 


. Nol. 73) I1 
Arbitration—concld;  — . Nn 


no acduiéscence onthe part'of his mother could 
make the award binding on defendant No. I. 
‘Pat-Raw BAHADUR SEN v. GANESH BHacaT 542 


- Private reference—Partijion of joint family 
property—Powerse of arbitvators—Mother's share, 
declaration ' 

- effect of. : : 

. "Where on a reference to arbitratior by -brothers 
forming:a joint Hindu family for partition of family 
property, a provision for the maintenance of their 
widowed mother and sister is made with their 
consent, they cannot resile from the arrangement 
sübsequently, even though the original terms of 
reference "contained no -provision entitling the 
arbitrators to provide for such maintenance, es 
Obiter.—In the case of a reference to arbitration 

by members ofa joint Hindu family for partition 
ol family property, the arbitrators have an 
authority to determine anything incidental or 
consequential to the mode in which the partition 
‘is to be effected and the rights of the female mem- 
“pers of the family cannot be disregarded. 
tO Murir Daarv. Moor CHAND, 10 O. L.J 226; 
90. &A, LR. 875. 39 


: “Property of deceased testator, -division -of 
— Reference during pendency of Probate proceed- 
. ings, legality of. . f 
"Where the parties concerned with the ‘Will 
of a deceased person refer to private arbitration 
the question how the properties .of the deceased 
should be divided, the reference -would not be 
rendered illegal by ‘the mere fact! that it was 
entered upon during the pendency of an applica- 
‘tion for the grant of Probate oi the Will of ‘the 
-deceased and before -the-Probate proceedings had 
-come to an ‘end. "B SHANKAR RAMCHANDRA 
KULKARNI v. RAMCHANDRA ANNAJI [ERUILKARNI, 
. 25 Bom Lu R.-437; '(t923) A. I R. (8.) 3653 418 
> Reference by * agest— Authorisallon, proof 
oe in criminal proceeding, -nature 
of. 
^ No instrument.in writing is necessary to estab- 
‘lish a valid authorisation -by a principal to his 
“agent to make a’reference to afbitration. ^ © __ 
1: Ram Dus v. ‘Abbas ‘Khan, 51 P.R.1893.(F.-B?) 
“ Unniraman v. Chathan, 9 M.. 451; 3 Ind. ‘Dec. 
(x. 38.) 70), Saturjt! Partop Bahadoor Sahi-v. Dulhin 
-Gulab Koer, 24: C. 469112 Ind. Dec. (N.:9.) 980, 
relied on. " AE 
At the same time, :proofis required, whether 
there has been an instrument. in writing or.not, 
.that the agent was actually.authorised to make 
sa ‘reference to arbitration. Pesh PATER MUHAM- 
MAD Kuan V. WAra BEGUM m 609 
-Bengal ‘Alluvion-and Diluvion ‘Regulation (XI of 
1825), s. 4, cl. (2), See RIPARIAN OWNER 727 
"Béngal ‘Municipal Act IT 01 1884, fs, 209, 
'858-—G1jt “of. land-to' Municipalityjon condition 
that -it would erect necessary fencitg— Requisition 
requiring erection of fencing, failure, io obeys 








. Offence, 6 A E 
"Thi language of-section- 209 òf the Betigal Muni- 
‘cipal Act is:only. indicative of this, that there is 
‘power in à Municipality to requite a person to 
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of-—Consent of parties to veference, 
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^ Bengal Municipal Act—concid.: 


“cause a fence to be erected. by the side of a, tant 
‘but ‘because the power is existent in a Muffici- 
ipality by virtue -of statutory provigions, it" does 
not follow that i Municipality cannot accept a 
cordition or enter. into a binding- engagement 
that it would erect a certain-fencing-at its own 
cost. > * * js P 27 | ý H 

Accused made a free gift of .certein land to 
the Howrah Mutrcipality^--on condition that if 
at any time it was found necessary -tó erect ‘a 
fencing at-a certain ‘place the Municipality would 
erect it at its own cost. Some years later tlie 
Municipality. issued a requisition under section 
209 of the Bengal Municipal Act calling upon the 
accused to erect the fencing. "The accused failed 
to comply with the requisition and was prose- 
cuted under section 353.of the Bengal Municipal 
Act; , . z ; 

Held, thatthe Municipality having accepted 
"a gift of the .accused's land on'condition that it 
would erect the fencing.at its own cost was bound 
by the condition and.had no power to issue a re- 
quisition calling upon the accused to erect. it, 
and that, consequenty, the accused was ‘not bound 
to comply with the requisition. ( SuPpT. AND 
REMEMBRANCER LEGAL  AYYAIRS, BENGAL, y. 
NARAYAN CHANDRA BANERJEE, 38 C, I, J. 1344 
24 Cr. L. J 680 776 


Bengal Tenancy .Act (VIII of 1886), s, 19— 
Permanent tenure, transfer of, when complete, 
Under section 12 of the Bengal Tenancy Act, 

‘a transfer of a permanent tenure by a registered 

document is.complete as soon as the document 

‘is registered. b 3 E 
Hamendra Nath Mukerji v. Kumar Nath 

Roy, 12 C. W.N. 478 and Kristo Bulluy Ghose 

v. Kristo Lal Singh, 16 C, 642; 8 Ind, Dec 

(N. 5.) 424, followed. PC Surapatr Roy v. RAM 

NARAYAN MUKERJI, (1923)-A. I. R, (P. C.) 88; 

.45 M. L. J.:219; 50 C. 680; 18 I. W. 681; 33 M. 

A. To 314 198 


5.60, presumption under—Rent receipts: 
“for twenty years, production of, whether necessary. 

Under section 50 of the Bengal Tenancy Act 
what has to be established is, not that rent has been 
actually paid at a uniform rate during twenty - 
years, but that the tenant hashéld ita rate of rent 
which has not been changed during twenty years. 
Such holding may be established even if it is not 
proved that rent hase actually. been paid during 
a portion of the twenty years. . NA . 

Mohini Kanta Saha v. Preo Nath Neogy, 67 
Ind, Cas. 381; 35 C-L- J. 3:9; (1922) A. X. R. (C.) 
141; 49 C. 661, followed; ' 7 

To entitle a tenant to the benefit of the presump- 
„tión embodied in section 50 of the Bengal Tenancy 

Act, it is not necessary for him to.produce receipts 

‘for a continuous series of twenty years. If some 
of:the receipts are missing uniform payment may 
"be. proved for the wanting years by other-proof and 
.Írom surrounding circumstances. 

Kaltyani Debea v. Soonduree Debea, 2. W. R. 
Act X Rul. 60, Elahee Buhsh.v. ‘Roopun, Telee, 7 
W. R.284,10]lowed C SATISH CHANRA Biswas 
v. Wit, MADHAB SAHA, 37 C. 1. J. 598; (1923) A, I. 
(C.) 665 ri 
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-———— S, DO (1, (2, (8, operation of— 
Sub-division -or amalgamation of tenure, effect 
of— Construction of Statutes—-Expressio — unius 
exclusio alterius, applicability of. 

The operation of section 50 (1) and 50 (2) of 
the Bengal Tenancy Act is not excluded in the 
case of tenures merely by season of sub-division 
or amalgamation, ` 

The sub-division of a tenure does not operate 
as a breach of the continuity of the tenure, if 
each fragment is held ať a proportionate rent 
and the aggregate rent cluals the original rent. 

The maxim “ expressio un®s exclusio alterius” 
js often a valuable servant, but a dangerous 
master to follow in the construction of Statutes 
ordocuments. ‘The exclusio is often the result of 
inadvertence of accident and the maxim ought 
not to be applied when its application, havin 
regard to the subject-matter to which it isto be 
applied, leads to inconsistency or injustice. 0 
XRISHNA KAMINI Dasr v. NIL, MADHAB SAHA, 36 
C. L. J. 382; (1923) A. I. R. (C.) 66 812 


———-—— 8, 50 (8j — Presumption, whether appli- 
cable to suit for ejectment. ‘ 
Section 50 of the Bengal Tenancy Act is by its 

terms limited in its application to suits or proceed- 
ings under the Bengal Tenancy Act, but even in 
cases where the section is not directly applicable 
the Court may act on a presumption similar to 
the one arising under the section, if the facts justify 
the necessary inference. 

The presumption contained in section 50 of 
the Bengal Tenancy Act applies whether the rent 
is payable entirely in cash or partly in cash and 
partly in kind or entirely in k d, and the same 
principle applies to suits or proceedings to which 
the rule embodied in section 50 is extended by 
analogy. i i 

Dina Nath Pal v. Rajar Sait Prasad, 72 Ind, 
Cas. 663; 36 C. L. J. 
A. X. R. (C.) 74, followed. C MONMOTHA NATH v. 
PROBODH CHANDRA, 37 C. L. J. 52; (1923) A. I. R. 
(C.) 102 416 


— 8, 55, effect of. 

Section 55 of the Bengal Tenancy Act was not 
intended to abrogate the ordinary rule that a 
cieditor cannot be compe'led to accept any sum 
in part satisfaction of his dues. Section 55 Te- 
fers not to the tight of a debtor to make a part 
payment, but to the appfopriation of a payment 
when acceptel by the landlord; in other words 
section 55 treats, not of tender but of appropria- 
tion. (( BEHARI LAL v. NASIMANNESSA BIBI, 37 
C. L. J 222; (1923) A. I, R. (C) 527 482 


8, 106— Question of title between rival 
proprietors, dectston of. 

A Revenue Officer in deciding disputes between 
tival proprietors under section 106 of the Bengal 
Tenancy Act is confined to the question of posses- 
sion alone and is not competent to decide a question 
of title. 

A Revenue Officer is competent to decide a 
question as to the relationship of landlord 
and tenant provided the question does Snot 
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220; 27 C. W. N., 115; (1923). 
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arise between the proprietors of neighbouring 
estates, t 

A certain plot of land was recorded in the Record 
of Rights as in the possession of plaintiff, who was 
the owner of am estate, as tenure-holder, while 
defendant, who was the ownér of a neighbouring 
estate was recorded as*the proprietor of the plot, 
Plaintiff brought a suit under section 106 of the 
Bengal Tenancy Act for a declaration that the 
plot was part of his estate and that he was in posses- 
sion of it as proprietor and asking that the word 
“ tenure-holder” appearing against his name in 
the Record of Rights in respect of the plot should 
be struck out: 

Held, (1) that the suit raised a question of title 
between proprietors of neighbouring estates; 

(2) that a Revenue Officer had no jurisdiction 
under section 106 of the Bengal Tenancy Act 
either to entertain the suit or to refer itto a com- 
petent Civil Court for trial. Pat MOORE v. GULAB 
CEAND, 4 P. IL. T. 68; 1 P.L. R. 157; (1923) A. 
I.R (Pat) 213 5 


s. 170— Application for leave to deposit 
decretal amount- Notice—Procedure. 

When an application is made for permission 
to deposit the amount of a decree under section 
170 of the Bengal Tenancy Act, notice must be 
given to the judgment-creditor and-to the judg- 
ment-debtor of the application, and a definite 
adjudication must be given as to whether the 
deposit can or cannot be made by the person 
who desires to make it. Pat Kunya SINGH v. 
BARHO Ray, 4 P. In T. 247; (1923) A. I. R. ien 
353 


Bombay High Court Rules, 1922, r, 215, appli- 
cability of—Partnership, denial of-— Originating 
SUMMONS. r 

Rule 275 ofehe Rules of the Bombay High Court, . 

1922, Original Sidesas amended, has no application 

where a partnership is denied, the question, there- 

fore, as to the existence of the partnership itself 

cannot be determined by originating summons. B 

SUKHANAND GURUMUKHRAIv. BHIMRAJ, 25 Bom. 

L. R. 390; (1923) A. I. R. (B.) 394 254 


Bombay Rent (War Restrictions NO. 2) Act 
(VII of 1918), s. 4 ,8)—'' Change of conditions,” 
meaning of. ` 
The words “change of conditions,” occurring 

in section 4 (6) of the Bombay Rent (War Res- 

trictions, No. 2) Act do not refer to any change of 
occupiers, but to the premises leased. S VELJI 

HIRJI v. CHELLARAM CoovERJI (1923) A. I. R. 

(S.) 15 919 


Buddhist Law— Burmese— Polygamy— Inheritance 
—"'Superlor" and "inferior" wives, rights of— 
Marriage—Presumption, : : 

Under the Burmese Buddhist Law, polygamy 
is lawful, and a Burman Buddhist may have, 
at the same fige, two or mote wives, who are on an 
equal footing. i 

M1 Me v. Mj Shive Ma, 14 Ind. Cas. 475; x U. B; 
R. (1912) 111; 11 M. L. ‘Thr6e; (1912) M, W. N. 2014 
15 C, L J. 276 YA. L. J. 276; 14 Rom. I. R. 2045 
22 M. L.J. 360 16C, W, N, 5291 5 Bur, Y, T. 65; 


: ] xe ; * o 
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39C. 492; 39 I. A. 6r (P. C.), and Mi Kin Gale would justify the committee in directing their gle- 
v. Mi Kin Gyi, 8 Ind. Cas. 1169; r U. B. R, molition. L BKatoo Kwan v. M. A. RAHIM, 


(1910) 42, followed. 

But, for the purposes of the law of inheritance, 
it is necessary to examine closely the relations that 
Subsisted between asecond. er, asshe is commonly 
termed, lesser wife and' her deceased spouse in 
Order to determine her true status. Before she 
Can succeed to her, husband's estate, she must 
show that her connection with the deceased was 
such that she may be said to have been endowed 
with proprietary, as wellas personal rights, and 
the proof required of her is more strict, where she 
had prior knowledge of the existence of the first 
me and lived separately from, and unknown to 

er. 

Under the Burmese Buddhist Law, although 
there may not be sufficient evidence of actual 
giving and taking in marriage—since no ceremony 
of any kind 1s essential for the purpose of lawful 
wedlock—the conduct of the parties since their 
coming together may raise a strong presumption 
of marriage specially when the union has lasted 
for along period. R Maune Tua DuN v. MA 
TERIN Yin, IR. r ` 1044 


Burma Habitual Offenders Restriction Act (II of 
1919), ss, 2, 10— Area of restriction—Magistrate, 
duty of. 


An order under the Burma Habitual Offenders 
Restriction Act confining a person to the four 
corne s of his house is improper. The narrowest 
limits of restriction should be the ‚village of the 
person concerned, or the limits of the vilage 
o which he is restricted. | 

Before making an order of restriction under the 
above Act the Magistrate should satisfy himself that 
the accused is able to earn his livelihoad within 
the area of restriction, L B, NGABA SEIN v. 
EMPEROR, 11 L. B. R*383; (1923) A. I. R. (R) 
102; 24 Cr. I, J. «59 175 


83, 6, 7, 10— Restricted offender—Surety 
bond, whether can be taken Restriction of person 
to village other than his own—JDouble report, 
legatity af. 

A person restricted under the Burma Habitual 
Offenders Act, should not be made to report him- 
self to the Police in addition to reporting himself 
to the village headman. 

A person who is proceeded against under the, 
Burma Habitual Offenders Restriction Act can- 
not be required to execute a surety bond. 

In order to justify the restriction of a person 
to a village other than his own, there must be 
prooí that he is able to support himself at that 
village, L B EMPEROR o. NGA KALA, (1923) A. I. 
R.(R. 68, 24 Cr. Le J. 541 187 


x . 
Burma Municipal Act (IIT of 1898), ss. 92 (4), 180 
—Walls, whether, building—Wallse built. without 

sanchon—Committee, right of, to demolish. 
Walls built to enable the occupier of a house 
to use«the enclosed area as part of his habitation 
arë buildings within the meaning o. the 
Burma Municipal Act, and the erection of such 
Walls without the sangtion of a Committee, 





(1923) A. I. R. (R.} 65 e 972 


Burma Village Act (VI of 1907), ss, 10, 28— 

Village headman—Protection from - prosecution , 

A village headmanes protected by section 28 
of the Burma Village Act to this extgnt that he 
cannot be prosecuted for an act or omission 
punishable under section ro of that Act, or for an 
abuse of his power sitnilarly punishable, | even 
though such act or omission, or such abuse of 
power is punishable @nder the Penal ‘Code, or 
some other law, unless the prosecution is in- 
stituted by order of, or uuder authority from, the 
Deputy Commissioner. U B NGA TUN Lin v. 
EMPEROR, 4 U. B. R. (1922) 101; (1923) A LR. 
(R.) 27i 24 Cr. L.J. 581 ' 988 


Calcutta Rent Act (III B. Œ. of 1920) s, 18 
~~ Rent-Controller fixing standard rent— Jurisdic- 

. tion, wrong exercise of— Revision. 

Under section 18 of the Calcutta Rent Act 
a party aggrieved by an order of the Controller 
of Rent fixing a standard rent is entitled, 
by way of revision, to obtain a deci- 
sion from the President of the Calcutta 
Improvement Tribunal as to whether or not the 
Controller of Rent had jurisdiction to fixany stand- 
ard rent in the case brought before him. The fact 
that the petitioner before the President of the Tri- 
bunal contends that the Controller had no juris- 
diction in the matter, cannot be construed to be a 
point against the petitioner disentitling him to 
any relief at the hands of the President under secs 
tion 18 of the Calcutta Rent Act. O DAMANIA 
BROTHERS & Co. v. Jorton & Co, 27 C. W., N. 
287; (1923) A. I. R. (C.) 180 47 


Carriage of goods—Damages for non-delivery— 
Railway Company—Risk Notes, Forms A and 
B—Loss, proof of. 

ARailway Company seeking shelter behind a 
Risk Note in Form A or B for the non-delivery 
of the whole or a part of a consignment must show, 
in the first instance, that the goods have been 
lost, before the person claiming compensation 
for their loss can be called upon to prove that the 
loss was due to the neglect of the Company or to 
theft orto wilful neglect ofits servants, etc. 

Ghelabhai Punst v. Hast Indian Railway 
Company, 63 Ind, Cas.&41; 23 Bom. L. R. 525} 
45 C. 1201, relied on. 

Agent, G. I, P. Railway v. Karaylal, 48 Ind, 
Cas. 294; 14N. L. R. 122, East Indian Rail. 
way Company v. Kanak Behary Haldar, 44 Ind, 
Cas 631; 22 C. W. N. 62:, dissented from. L East 
INDIAN RarLWAY Co. v. Firm MOHAN LAL-PANNA 
LAL, (1923) A.I. R (L) 432 | 87 


Q, P, Land Revenue Aet (IL of1917;,°s, 188 (2) 
(e) — Village held in partnership—M anagement 
Jambardar—-Suit for profits, maintainability of— 
General suit for accounts, whether necessary—« 
Intevest on village profits, when allowable. 


A village was held by the members of a Hindu 
fanflly who were joint at first but became separate 
in interest afterwards, But they continued to share 


T 


-0 
robs. i : j 
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profits of the village, of which they were tenants- 
in-cemmon, by putting all the profitsinto a common 
chest and meeting their expenses from the same 
chest. This arrangement was: subsequently 
discontinued and the village was managed by the: 
member who was the lambardar in his capacity 
as such lambardar. Differences arose with regard to 
the distributjon of profits and asuit was brought 
for profits for the period. during which the village 
had been managed by the member as lambardar. It 
was urged that the various Separated members of 
the family should be regatded, as partners and 
that a general suit for accounts should be brought: 


Held, that the members could not be regarded 
as trading partners and that the suit as brought 
was tenable under section 188 (2) (c) of the 
Central Brovinces Land Revenue Act. ` 


No, interest can be allowed in a suit for village 

. profits where a co-sharer makes no demand for his. 

share of profits. N.MaxUNDRAM v. SHRIKRISHNA, 

I9 N. L. R. 24 (1923) A. I R.NG) 197 142 

s, 219—Raiyatwari lands- whether herit- 
^. able. mS 


Under clausé (3) of section 212 of the c 
P. Land Revenue Act, ratyatwari iand is 
not liable to partitiun except with the consent of 
the Deputy Commissonet, but all heirs of a deceased 
raiyat are entitled to share iu the produce of the 
land, and any of them may, if so advised, apply 
to the Deputy Commissioner for partition. 
RAHMAT Br v. Baur B1,6 Né lL. J. 10x 959 


C. P. Municipal Act (XVI ot 1908), ss. 2 (D). 44 
. —Tax, essentials of—Lease money for. Municipal 
: building, whether lax." ; . 


' The essential quality of a tax and of -those 
similar imposts mentioned in section 2 (f) of the, 
C. P. Municipal Act seemsto be that the amounts 
or rates of payments ate fixed by levying authority 
without -reference to'the payer. In regard to 
some of them there is the option of making no 

` payment if no benefit is taken but in none of them 
has the payer any option as to the amount to be 
paid. ` $ , 


'" An' unpaid balance of lease money iu respect 
of a Municipal market buildings not a tax: and 
is not recoverable by the ‘summary’ procedure 
. under ‘section 44° of the C.P. Municipal Act. N 
Y gESHWANTRAO PANDE V. SECRETARY, Mouwicre at 
COMMITTEE, 19 N. J, R- 122; (1923) A. I. Re N.) 
264; 24 Cr. L. J. 516 ? 52 


Q, P. Tonancy Act (XI. of 1898), s, 35— Hindu 
- widow — Surrender of holding—Reversioners, 
- position of. f rd . 

«A surrender of anestatéby a-widow, if not in- 
peachable for fraud or on other like ground, is 
bindiog on her husband’s reversioners. 

_Dajiba v, Raghunath, 20 Iud. Cas. 920; 9 N, Ia, 
R.i26,relied.on. N Muxounpv. DIWAKAR 126 


— 88,07, 95. See LANDLORD AND Tenant 15 
O. P.-Tenancy Act ( of 1920), ss. 19, 105, See 
LANDLORD AND TENANT: 200 Bl 


Y 
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— Civil Procedure Code ( Ast Y of 1908), s. 115 
— Election petition, disposal of, by Chief Judge, 


Bombay Small Cause ` Court— Revision. 


The Chief Judge of the Court of Small Causes , 
at Bombay, acting under section 33 of the 
City of Bombay’ Municipal Act is a persona 
designata and not e Court subordinate to. 
High Court. Consequently, the., High 
Court has no jurisdiction, under section 
115 of the Civil Procedure Code, to. interfere 
with the decision of such Judge on en Election 
Petition under that section. B NAVALKAR Uv. 
SAROJINI NAIDU, 25: Bom. Le R. 453; (1923) A. I- 
R. (B.) 421 zi 198. 


Civil Procedure Gode (Act V of 1908), s.2 (2), 
O.XXV I, rr. xz, 12—-Letlers Paent (Mad) 
ol, x5-—Parinership suit—Dispule as lo, terms 
of parinership— Refevence by Judge of whole 
suit to Official Referee, validity of— Order, whether 
appealable—Order, whether can be questioned in 
same procezding— Consent of parhes, effect. of— 
Functions. of Court and Commissioner. ` 


In a suit on the Original Side of the High Court. 
for dissolution of an alleged partnership and 
accounts, the defendants disputed the terms of 
partnership, When the suit came on- for -trial,- 
the Judge ‘referred the whole suit to the Official 
Referee to determine what share the plaintiff 
had in the business and then to take a. full 
account of the partnership. The Official 
Referee without taking accounts submitted a 
report as to the terms of the’ partnership, its 
duration and shares of parties." The consideration 
of the report came up again before another 
Judge. On objections being taken to the report : 

Held, (1); that the order of the Judge 
teferring the "whole suit to the Official Réferee 
was neither a ''decree " within the meaning of 
section 2 (2) 9f the Code of Civil Procedure, nor 
a “judgment” within the “meaning of clause 15 
of the Letters Patent and was, therefore, not 
appealable; . : 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas, 
340; 35 M. 1; (1910) M. W. N. 697; 8 M L. T. 
453; 21 M. In J. 1 (F.B), followed. 

(2) that the Official Referee had no powêr to decide 
questions as to terms of partnership, its. duration 
or the shares of partners and the adjudication 
by him of these questions was ultra vires and the 
order of reference by the Judgé could not confer 
jurisdiction on the referee to decide them. 

(3) that, however, neither the order of reference 
nor the reportof the Official Referee could be treated 
as mere nullities and in the same suit and the 
same proceedings it was not open to the parties 
to get behind the said order until it were 
reversed: or modified in appeal or review. ^ 

Ledgard v. Bull, 9 A, 191; 13. I. A. 134; 4 Sar, 
P. C. P741; 5 Ind. Dec. (N. S.) 561 (P. C.), Minak- 
shi. Naidu vg Subramanya, x1 M. 26; 34 1. A. 160} 
5 Sar. P. C. J. 54; xz Ind. Jur. 393; 4 Ind. Dec, 
(N. 8.) 18 (P. C.), Lajlakshmi Dasi "v. Katayanee 
Dasee, x2 Ind. Cas, 464; 38 -C. -639,  Nusserwanjeo 
Pestonjee v. Mee. Mynoodeen Khan, 6M. X. A. 134; 
19 E. R. 5o, RajaHar Narain Singhev. Ghaudhrain 
Bhagwant Katar, 13 A, 300; 18 I. A. 55; 6 Bar, P 
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J.14; 15 Ind, Jur. 283; 7 Ind. Dec. {N. 8.) 189 (P. C.), 
distinguished. 

George Henry Hook v. Administralor- General of 
Bengal, 60 Ind. Cas. 631; 48 C. 499; 19 A. L. J. 
366; 40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. 
N. 313; 33 C. L. J. 405; 3 U. P. L. R. (P. C.) 17; 23 
Bom. L. R 648; 48 I. A. 147; 26 C. W. N. 915; 14 

L. W. 221 (P. C), Mungul Pershad Dichit v. Grija 
Kant Lahiri, 8 C. 51; 11 C, L. R. 113; 8 I. A. 123; 
4 Sar. P. C. J. 249; 4 Ind. Dec. (N. $.) 32 (P. C.) 
Sukhnath Rai v. Nehal Chand, 59 Ind. Cas. 801; 42 
A, 661; I8 A, L. J. 644; 2 U. P. L'R. (A) 240, 
Gomathan Alamelu v. Komandur Krishnamacharlu, 
27 M. 118, Tuljaram Row v. Gopala Atyan, 40 Ind. 
Cas. 61r; (1917) M. W. N. 234; 21 M. L. T. 229; 32 
M. L. J. 434, Sashikanta Acharyya v. Raja Sarat 
Chandra Rai Chaudhurt, 70 Ind. Cas. 6; 34 C. I). 
J. 415, Krishna Behari Roy v. BunwariLall Roy, 
z I. A. 283; x C. 144; 25 W. R. 1; 3 Sat. P. C. J. 
559; 3 Suth P. C. J. 213; rInd. Dec. (N.S). 93 
(P. C.), Beni Ram v. Nanhu Mal, 7 A. 102; 11 1. 
A, 181; 4 Sar. P. C. J. 564; 4 Ind. Dec. (N. S.) 138 
(P. C), Rajeswara Sethupati Avergal [Raja of 
RHamnad]w. Velusami Tevav,59 Ind. Cas. 880; 25 
C. W. N. 581; 19 A. L. J. 168; 4o M. L. J. 197; 13 
L. W. 290; (1921) M. W.N. 51; 33 C. L. J. 218; 23 
Bom. L. R. 701, Ex parie Manohar Bhivray, 2 B. 
H.C.R.374, and Sadaswa Pillai v. Ramalinga 
Pillai, 15 B. L. R. 383; 24 W.R. 193, relied on. 

There is a sharp division between the functions 
of a Judge disposing of a suit and of a Commissioner 
like-an Official Referee who is merely to aid the 
Judge in taking accounts rendered necessary 
for the passing of a final decree. The function 

. of the Court is to determine the substantive rights 
of parties where they are disputed and to decide 
in what manner and from what date accounts 
have to be taken. The function of the- Official 
Referee is to take accounts having regard to the 
declaration of the mghts of*parties made by the 
Judge in passing the preliminary decree. His 
powers to deal with the question are not limited 


simply to matters of arithmetic but he has, for the. 


purpose of carrying into effect the directions. 
given by the Judge in the preliminary decree 
and for, the purpose of arriving at conclusions 
as to the state of accounts between the parties, 
power to take evidence and deal with matters 
anciliary thereto. eo > 

The powers of an Official Referee in Madras, 
limited as they are, must be sought for in the 
Civil Procedure Code and the Original Side Rules, 
and, in partnership suits, he is only a permanent 
Commissioner whose duty it is to take accounts 
and make enquiries contemplated by. the Code 
and the Rules. d : 
. A distinction has to be drawn between cases 

where a Court having no jurisdiction to try the 
suit and cases where a Court having jurisdiction, 
passes an order which it is incompetent to -pass. 

An order without jurisdiction pdssed in à suit 
which the Court has jurisdiction to entertain 
and try cannot be treated as a nujlity by the same 
Court in subsequent* proceedings. 

en a 
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udge has no inherent jurisdiction - 
over the subject-matter of a suit the parties cannot, ` 
by their mutual consent, convert it into a proper | 
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judicial process, although they "may congfitute 
the Judge their arbiter, and be bound by his 
decision on the merits when these are submitted 
to him. But, when, in a cause which the Judge 
is competent to try, the parties without objection 
join issue and go to trial upon the merits, the 
defendant cannot subsequently dispute his juris- 
diction upon the ground that there frere irregulari- 
ties in the initial procedure which, if ‘objected 
to at the time, wowld have led to the dismissal 
of the suit. . $ 

The Rules of Pracjice and Procedure of the English 
Courts do not form part of the substantive rules 
on the Original Side of the Madras High Court. E 
ABDUL WAHAB V. ROKIA BIBI 80 


————— #3. 10, 115--Order ‘staying — suit— 

Revision. 5 

An order staying a suit under section ro of the ` 
Civil Procedure Code is not a decision of a case 
within the meaning of section 115 of the Civil 
Procedure Code and is not open to revision. 

In order to come to a finding as to whether the 
requirements of section ro of the Civil Procedure 
Code have or have not been fulfilled, the Court 
is bound to determine certain matters mentioned 
in the section, and if it does, it cannot be said 
that it has acted illegally in the exercise of its juris- 
diction or that it has failed to exercise a jurisdiction 
which was vested in it by law. L Ram CHAND- 
Diwan Cuanp v. PRITHVI Cuan & Co, (928) 
A. I. R. (L.) 615 |” 24 


— —— — 8, 11— Agra Tenancy Act I Iof 1901), 
s. 199 (1) (b)— Question of title decided by 
Assistant Collector, Second | Class—Subsequent 
suit fov ejectment before Assistant Collector, 
First Class—Res judicata. i 
Under ordinary circumstances the decision of 

an Assistant Collector, Second Class, would not be 

res judicata fora suit only triable by an Assistant 

Collector of the First Class. 

Ram Gobind v. Sri Thakurji Maharaj, 19 Ind. 


Cas. 126; xr A. [, J 231, relied on. 


But if an Assistant Collector of the Second 
Class decides a question of proprietary title under 
the provisions of section 199, sub-section (1) (b) of 
the Agra Tenancy Act his decisionis one of a Civil 
Court aud would act as res judicata in a subsequent 
suit brought in the Court of the Assistant Col- 
lector of the First Class in which such a question 
is involved. o' DN 

Shahzade Singh v. Mohammad Mehdi Ali Khan, 
3 Ind, Cas. 954; 6 A.L. J. 917; 32 A. 8, followed, 
A AurN-UD-DIN v, ABDU SHAKOOR, (192:) A. T. 
R. (A) 556 460 


8, 11— Findings not necessary for decision 

of suit-—Res judicata. i i 
Findings upon matters which are not necessary 
for the determination of a suit do not constitute 
afinal decision so asto be binding as res judicata. 
L Sonan SINGU v. JAWALA'SrNGH, (1923) A. TR, 
(L.) 248 ; : 854 





‘s, 11—Partition suit—Res judicata 
etween co-defendants. . DAS . 

ere an adjudication between the, co-defende 

‘ants is necessary to give the appropriate Telleg | 


. " i | , - 
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«D to;plaintiff, the adjudication will be ves judicuta — Prosunno Kumari Debya v. Golab Chand Baboo, 
-'between- the: defendants as well as between 21. A. 14,5 14 B. L. R. 450; 3 Sar P.C J. 449i 23 
“the plaintiffand defendants, But for this effect W. R..253; a Suth. P. C. J. 102, relied on. 
_- to' arise , there must be conflict of interest bet- ‘Subbt Ganpatibhai v. Ramhrishnabhatia, 43 Ind." 
. Tween the-defendants, and a judgment-defining- Cas. 2:3; 42 B.63 at 76; 19 Bom.-L..W. 919, 
"the real rights and obligations of the defendants . -Ranchoardas .V«ndragandas v. Pravatibai, 26 Y. A. 
.Mvigter se.‘ Without necessity, a judgment will 71; 23 B. 725; 1,Bom. fs R. 6072; 3 C. W N.62117 
not be veseudicata amongst-defendants, nor will: Sar. P. C. 454. 1 12 Ind. Dec. (N. $.) 485 (P. C), 
. itberes judicata amongst them by mere inference - Braja-Lal Sem w. Jiban Krishna’ Roy, 28 C285; 
_. from*the fact that they- Dave been collectively - r3'Ind. Dec.- (N. s.) 787, Nala Tirupativaju v. 
defeated in resisting a claim to a share made . Nandikolla’ -Venkayya, 67 Ind. Cas. 479; 45 M. 
< against -them as-a group. : . 504; 15 L. W. 3983 30 M-T,, T 1815 42: M. E, J- 
. ~ Ramchandra Narayan y? Narayan Mahadev, 7-392 (1922) M. W. N. 255; (1972) A. L. RAM) 
$3 rr B. 216; 2d Ind. Jur: 301; 6 Ind. Dec. (N, 8.) : 141, distinguished. 
;U x42, followed. ED S ed A gih in aj . ` ‘dauchters*~: 
P T in. 7. Certain disputes between the daughters: "and 
N eee v. Abaji, (1886) P. J. 15, explain "^ wüpliewof deceased Hindu were settle d by s com- 
In a partition suit alj the paries Who are in-, ,PiOmisé by which the tephew wàs'given certain - 
“= terested-im tlie property to Kë partitioned occupy ; lands. ` In A suit by the nephew for possession of- 
* 2 muclithe sanie position-whethet they are plantitis. , those lands the daughters pleaded that their father 
"Uór defendants and a party claiming or resisting , WAS, divided and “that there was no ‘considera- 
- partition, whéther hé is-plafitiffor defendant, is, tion’ for the compromise which had been obtained 
Ashound-by the decision of the Court. ~ by fraud. “The Court, finding against fraud 
. ~ Nalin Kanta v: Saramoyi Debya, 24 lnd. , and divided status, held that the plaintiff's claim 
Á.MQag;A94; ry-Bom: L. R. 1:27 M. I; ]z 70; 1 Jo W. Was prima facie bona fide and ‘that the settlement 
1^ 6077 PEM. lic T. 544; (Y914) Me W. M. 948; 21 amounted toa comprómise of adoubtful claim and 
E Od, Jo21;19 Ci WON. 53 (vs C.); noticed: B decreed the suit. In a later suit by the reversioners 
~! GANGARAM BALERISHNA v. VaSUDEO DATTATRAyA,  282inst the heirs of the nephew , after the death , 
Hiag gom. Le R268; (1923) A: L R. (B.j 2203; | of the daughters, for possession on the ground 
gg Bi 534 c . s 71919. that the properties belonged absolutely to the last 
nan Shade . : ` male holder: 
c iy 8, ll—Res judicata—Decree against. . 
limited heir— Reversioners, when bound, 


t 





s Heid, nr tas Pies barred by ves judicata - 
ae M EC S M . by virtue of the décision. in -the prior suit- in 
,,; -A décree obtained against a limited female heir which the daughters représented: the estate of 
Uuwill'operate as res judicata ina subsequent suit by. "their father. ^ M  POTRHUKUCHI RATAGOPALAN 
"the reversioners after her lifetime, if it is shown ov ,rrypry RAMAMOORTHY. 18 L; W T " E LA 284 
| that the claim in the prior suit against the -limited 519 Li We AS 
++ heir ‘was not against her-personally but against ~~ 4, :-11s—Res. ‘judicata — : Jurisdiction; 
. STthe inheritance she represented and that the trial «absence of ein previous case. Á 
- was fairly and‘honestly conducted. x ae Xd ea rer AR 
To ascertain whether a claim was against a... Where a Court has no, jurisidiction in law to 
* tulimited~heir ‘personally or against the estate, ‘tty acase,itsdecision’ therein does not operate 
the averments, the issues.and the findings in the .-98 4 bar to a considération in a subsequent suit, 
hzprevious suit must be examined and it the con-  9fthequestionsinvolvedinthesuit. === 
‘t<itentions -raised. are those : connected with the. , The fact that at the time of the decision of the 
t" inheritance “and the trial was with reference to . former suit, the-case-law was in favpur of the 
i.-them, thelimited heir must be deemed to'be re- - Court having jurisdiction, does. -not--make any 
* presenting the estate; if not, the litigation. must - difference, . 4 as 
“be deemed “personal to her and ‘not--binding on Lilabati Misrain v, Bishun Chobey, 6 C. L. J. 
‘the reversioners, . : * 621, followed. d AE : 
Khuni Lal v. —Golind. Krishna --Narain,. . -Panchw Mandal v. Chandra -Kanta Saha, x2 
' xo Ind. Cas. 477; 38 I. A. 87; 33 Av 3567; 15 © W. :: Ind; Ca$. 9; 14C. L. J; 220, Langat Singh v Radha 
*7Ne6545; 8 A.I.J. 532; r3 Bom l.R. 427; 13 C.J. "-Kdshen, 7 ind. Cas. 781 end Dyal Singh v. Ram 
2.875 19 M. D. T..25; 22 Mel J. 645; (1911) r- M. | Rakha, 14 ‘Ind. Cas. 78; 54 P; R. 191275122 P. 
HW. N. 432 (P. €), -Ramsumran Prasad v. Shyam ^W. K; 1912, distinguished: L MAYA DAS v. Jinpa 
© „n mari, 69 Ind. Cas. 71; 49 1. A. 342; 31 M. L. T. RAM, (1923) A.I. R. (kj 141 (7:874 
2091 3 P. Le T: 749; (1922) A. L Ri (P. C) 356; 2 2 S, 11 Suit dismissed as barred by limita- 
tion— Res judicata, ' 


yi 


T4144 M. L. T. 3619 Te. W. 52;-23 C.W.N. 3261919) —the- dismissal of’ a -suit “because - it “awas 





Stag I-A. 168 (P:.C.), Kalama Natchier v- Rajah merits, would not operate as res judicgta. I` 
PEJA Shivagun, a, 9 M. L. At 539,2 W. Ri P. Q 31; ^ 'SgANCHI KHAN úe KARAM C HÀND; (1923)-À T R. 
a ty Bath’ P.C:].520r2 Sar P.-C.. J 30579 B. R 945, ds.) tso v 208 
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— —— — 8.11; 0 XXXII, ^ r. 2— Non-joinder of | sued: defendants to recover dantages for non-de: -- 
. parites—— Dismissal of - suit -—Res-judicata. - ` livery of sóme:of the’ goods and thesuitwasinstftut- + 
Dismissal of a suit for non-joinder of parties. : ed at-Amritsarz: It was found that the; defendants !z 
does not operate as res judicaia in a subsequent `“ had. a travelling agent.at Amritsar who .secured ^ 
suit between the’ same parties. : orders for them and forwarded them to the.Head ~ 
Explanation IV of:section rr, Civil Procedure. Office.at Calcutta. He had, however, no power 
Code, deals with a-case tridd on the merits and-does - toenterintoany.contmacts orto receive any monies 
not apply to eases of dismissal for want of parties, . on béhalf of the.defendants: . e ` 
non-payment of Court-fees or the like, Held,-(x), that it could hot be said that the .de- 
Where by mere inadvertence, | no next friend; ` fendants, carried on. business at Amritsar» within ` 


-is put'in for-one of the plaintiffs? who is a minor; , the meaning òf sectio 20 of the Civil Procedure: 


_chaged a certain undivided share.in a house which -  In-sections*22 and. 23. of the Civil... Procedure: 


—— S, 18, proviso" Defendant,” meaning of. , 


{but “the-defect- is cured in:the-Appellate Court, ~ Code;.s. : < : 
there is no legal objection. tothe maintainability.. (2) .that.inásmmdh as.the goods-had to! be des | 
of ‘the suit under. O. XXXII, r.. 2, : Civil livered.dnd paid fof ;at-Amiritsar the. Amritsar . 
Procedue Code. M SANEARAN.NAMBI v. Devaki’ Courts had jurisdiction to entertain the'suit: " 
ANTHERJENAM; 16 L W.?6: (1922) MzW.-N. 4291777. Suraj Bhan v. Punjab Coltok ^ Préss Cov Lid.; ` 
(1922) A. I. R. (M.) 259543:M. TI, J. 572 49]: 18 Ind.Ca& :3c[ 45 P. L.'R.'16137/ 40, D. WI Re.. 

A f TAN 1913; relied. on.” L Firm Hika NAND'MURLIDHAR 
— s; 11, Espl- IV—Res, judicata—Plea net’ y, Eiki GURMUKE Rat-R ADHA KISHEN, (1923) À-' f 
taken in previous sult—Subject-matier, -difference . 1, Re ) 427 DART EP A > " "905 ^ e 
of, effect of. -. ND : | H 1 


' Defendant obtained “a decree against one M: 





———À 85.92, 99: Transfer of case Jurisdiction. 3 





TI. BS po~ T rai zJ 
in execution of which he brought to sale and'pur-”-_ ~- of- GO Congentence of SEG t ec 
was alleged to have belonged to M.'Subséquently; Code, the Legislature has left it to the unfettered. 
defendant brought a suit against: B.; fhe nephew- discretion"of ‘the>Court ito determine. upon-thez 

of M., for rent- of the purchased share. B 'dernied- Circutnstances'of “each case. whetheri-or-:not:the;-. 

the purchase ‘by defendant but did not-put for-  venue'shoüld - be chehged:from.the-places where.” - 

ward the p'ea thst the share purchased liad never ^ the'plaintiff'has laid it, dndehás wisely. refrained - 

belong to M.- The suit was- eventually decreed, from“attempting to crystallise this idiscretion.into.c , 

B. then brought: the' present “suit for ‘possession - a definiteformulay’ . 2 dd NE X 

of the share- purchased “by the: defetidant--om the. The jurisdiction"conferred uponsthe Court by: > - 

ground that M. was'notthe owner-of theshare:' these sections is, however, of an exceptional charac- s ~ 
Held, (i) that the question of M's ownership ter ‘and, shonld be exercised- very cautiously and:, 

of the sbare purchased by the.defendant was res only when a clear cause hab been shown. <, ; 

judicata between the parties by virtue-of Explana- ` Phe cardinal principle to'be-observed -in-such <- 

lion IV to section 11 of the Civil’ Procedure tode;  casesis, that the'plaintiff;- as the-arbiter.litis; has . 
.(2) that the fact that the subject-matter. of aright to choose his forum-and thata- Court-shoiid.. - 

th: earlier suit was not the" same af the subject- be exceedingly reluctant’ to. interfere with’ this. 

matter of the later suit-did not make any difference. right,” "A . 

Gobind Lal v. Rao. Baldeo Singh; 24. Ind: Cas Thé mere-circumstance that-thé »defendant's:: 

0301 127P. R. 1915: 226 P, L. R. 1014; 128 P. We: convenience, would-be promoted *by-’ the.transferi-t. 

R. 1914, followed. L THAKUR D Asu, BRIJ LAT, 457 ^ cannot 'bezregarded "as-an "adequate: groundfor ^ . 

: depriving the plaintiff-of his right to ‘fle -his!euiti. 
in any Court allowed by law; but if the defendant , 
establisties 4 manifest preponderance of convenience 

-in hisfavour,the Courtwould-be justified in grant- 
ing his prayer.: L Roop CHANDY. Go AL CHAND 860." 


The wojd ‘ defendant " in the proviso.to section ` 
16 of the Civil Procedure Code means ''all ‘the 
defendants" where théete'aré more than one de- 
fendant in the suit. Q MOHAMED Yastny BIMOLA 





. PROSAD . ^ :405^. = s, 24—Plaint returned after recording >- 


- of acceptance is posted. 


= 0f 4 WP evidence awi. hearinggarguments High «Court's ^ 
: S. 80:-Sale:of «goods — Offer and. accept, power. of ransfers . PLU 
ance-—Delivery:-ands bayment—' Carrying ^ on 1 ) 0 
business, what. amounts. to—Cause of aclion— - Where a Court after recording llic the evi- 
Place: of suing. : AE : ‘dence of thes. panties cand hearing arguments: 
Where: proposal ‘and ‘acceptance: are made by. “on all:theiissues:comes. to . the, conclusion that- 
means of:letters;'the -contract -mut-be deemed the- land’ in suit’ forms. part of another district; 
to have-been wade’ at. the-place where the letter: over which. it Was -uo jurisdiction and. feturns - 
B een the'plaint for presentation to-some ; Conzt.in that 
Defendants, carrying on business at Cfleuttaj. district,the High, Court ought £o exercise its powers — 
sold [goods to*plaintifis who. carried on. business:.:‘of transfer and order the case to be sent back 
at Amritsar.. They .consigued-the foods to:theni- --to the-self same.Coust: to: hear, and , determine + 
selves at-Amritsar,.and ‘endorsed the Railway-res.:- the- samen? The jurisdiction of the High Court 
ceipt in favour of ‘a Bank'at Amritgar,-instructirig. : is wide"enough to:enable:it to dispense-with:the .. 
the-latter to realise-the price.of- the'goods from the: aformality of. directing.the iplaintiit -first sto take. . 
plaintiffs before handing óver tht Railway-receiptr:: hisgelaint and fle.it in one of thecConrts having. 
to them and endorsing it in-their fayonr. - Plaintiffs jurisdiction, preliminary. 40 an application’ to the... 
* . 


* " . 
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High Court to transfer it back to the file of the 
- First &ourt. A Samu NAND Ram v. HIRA Devi, 
21 A. I, J. 86; (1923! A.I. R (À.) 249 A95 


8, 85— Costs—- Appellate Court, duty of 
= Appeal, second, interference by High Court, 
. Under section 35 of the Ciyil Procedure Code 

it is the duty of an Appellate Court to award costs 
or make some @irection as to costs, and the failure 
to make such provision, amounts to a failure to 
comply with the law, and as soch is open to cor- 
rection in second appeal. . 

The High Court will, in second appeal, interfere 
with an order of the lower Appellate Court varying 
the'order of the Trial Court in the matter of costs, 
when such variation is based on either a wrong 
view of the law, or on a supposed fact for which 
. theteis'no evidence whatever. 

Dasv. JAGANNATH PRASAD, 25 O. C. 385; 10 Q. 
L. J. 20; (1923) A. I. R. (O.) 155 222 


———— 88, 87 (b), 11ó— Execution of decree— 
Tyansfer ‘of area of residence of judgment- 
debtor— Jurisdiction io execute decree — Appellate 
Court erroneously deciding lower Court had no 
jurisdiction — Revision. | - 
"Where. the area in which a judgment-debtor 

lives is transferred from the jurisdiction of the Court 

which passed . the decree tothat of another Court, 
the latter Court has jurisdiction to entertain an 
apelication for execution of the decree, and 

` there is no necessity in such a case to obtain a 

.transfer of the decree from the former Court to 

the latter Court. 

Seent ‘Nadan -v.. Muthuswamy Pillat, .53 Ind. 





Cas. 213; 42 M.821; 37 M. L. J. 284, 26 M. L. T. 


223; (1919) M. W. N. 640; 1x L. W. 63, followed. 

An erroneous order by an Appellate Court dis- 
missing an execution applicátion on the ground 
that it was made to a Court not having jurisdic- 
tion amounts to a refusal to exercise jurisdic- 
tion within the meaning of section 115 of the 
Civil. Procedure Code, and is open to revision by 
the HighrCourt. 
PANJA Kavunpay, (1923) M. W. N. 406; 18 L. W, 
17545 M. L. J. 210 - obe 956 


—— 8,47—Decree against father of Hindu 
joint family—Suit to make son's interest liable, 
maintainability of—Suit, whether maintainable, 
See-Hiypv LaAw-—JOXNT FAMILY 402 

v——-B. Ay— Execution of decree—Defendant 
against whom suiit dismiss, whether party to 
suit—Objection by such defendant to attachment, 
nature of— Court, duty of. ‘> | 
P; instituted a suit against C. and D, father and 

son, dnd obtained a decree against the son D alone. 

P then applied to attach -D’s property whereupon 

C applied to the Court not to exectite the decree 

against the property which he alleged belonged to 

himself. The Court, after considering affidavits 
füed-by the parties, granted C's application, and 
refefred F to a regular suit to haveit declared that 
the property was the property ofhis judgment. 
debtor and was liable to be. attached and, sold in 
execution of his decree. On appeal: 

Held, (1) that although the suit against C h 

been dismissed he was still a party to the suit with 


* 
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the explanation to section 47- of the Civil Pro-. 
cedure Code, and any question arising between him | 
and Pwithregardto the execution of the decree 
would have to be determined by the Court 
executing the decree and not by a separate suit; 
(2) that C's application was* premature and 
ought not to havq been’ entertained, that the 
application could only be made when. the, 
property had actually been attached and the 
applicant's rights interfered with, and that the 
question in C's application. should be decided 
upon evidence and not upon affdnvits. .B CRUNI- 
LAL ÁSHARAM y. KASHIBHAI NATHABHAI, 25 Bom. 
L. R- 440; (1923) A. I. R. (B.) 38r 419 


8, 47 — Waste committed afler decree— 
Execution of decree-Court,duty of— Judgment- 
debtor, liability of. i 
The question with regard to waste committed 

by a judgnient-debtor after a decree for possession 
of property has been obtained against him, is a 
question atising between the parties, relating to 
the execution, discharge or satisfaction of the de» - 
cree within section 47 of the Civil Procedure Code, 
and ought to be determined by the Court executing 
the. decree, and not by a separate suit. 

If property in respect of which a decree is made . 
has, depreciated in value, or been damaged since 
the decree, owing to the wilful action of the judg- | 
ment-debtor the question whether he is liable to 
muakegoodtheloss is a questionin execution, B 
Harr SHRIDHAR PRABHU DESAI v. SAKHARAM 
PADMANNA MaAGDUM, 25 Bom. I. R- 449; (1923) 
A I. R, (B.) 301 ; 448 


———-— 88. 47, 90— Execution of decree— Order 
issuing warrant for. arrest, of judgment-debtor — 
Appeal, whether lies. 

An order fssuigg a warrant for the arrest of a 
judgment-debtor in execution, of a decree is an!” 
order under section 47 of the Civil Procedure Code 
and is appealable asadecreeunder section 96 ‘of 
‘the Code. i 

Ardeshirji Framji v. Kalyan Das, 3 Ind. Cas. | 
46; 32 4.3; 6 A. L. J. 912, relied on. L MEHR 
CHAND v. RAM LAL e 766 


— ———— 88, 47, 109, 110, [O. XLV, r. 4—Leave io- 
appeal to His Majesty in Council—Frecedents, 
value of— Applicability of s." 47, whether sub- 

` stantial question of law— Consolidation of suits 
for appeal to Privy Council, when permissible, 
Leave to appeal to His Majesty in Council 

cannot be granted in a case under section rog (c) 

of the Civil Procedure Code merely because leave 

to appeal has already been granted in respect 
of another case involving the same question. 
Makund Sarup v. Richard Ross Skinner, 5 Ind. 

Cas 583, not followed. J 
A questton relating to the effect on a particular 

case of section, 47 of the Civil Procedure Code 

as debarring thé plaintiffs from proceeding by 
suit instead of ın execution of a decree already 
obtained, is not such a substantial question of 
law within the meaning of section 109 (2) of the 
Civil Procedure Code as to entitle a pasty to leave 
to appeal to. His Majesty.in Council, s j 
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Under O. XLV, r. 4 of the Civil Procedure Code, 
consolidation for purposes of valuation for leave 
to appeal to the Privy Council is admissible only 
when the suits in question involve substantially the 
same questions for determination ,and have been 
decided by the same judgment. 

Where two suits were determined by two distinct 
judgments in the Court of first instatlce and appeals 
therefrom were originally heard tog&ther and 
decided by one judgment but an application for 
review in one of them was allowed and another 
judgment given : K 


Held, that the judgmentsin the suits were differ- 
ent and distinct in both the Courts and that the 
second requirement under O. XLV,r. 4.of the Civil 
Procedure Code was not fulfilled and consolidation 
for the purposes of valuation could not be allowed. 

Bhagwan Singh v. Bhavani Das-Bhagawan 
Das, 59 Ind. Cas. 794; 43 A. 223; 19 A. L. J. 1115; 
2 U. P. I. R. (A) 41r, distinguished. M Raya 
RAJESWAR SETHUPATHI v. -ARUNACHALAM, 44 
M, LJ. 424; (1923) A. I. R. (M) 602 917 
we S, 48, O, XX, r, 11— Limitation Act (IX 

of 1908), Sch, 1,. Art. 175—Execution of decree 

—— Cómbromise— Agreement “to pay by instal- 

ments, effect of— Limitation. 


Where both parties to a decree agree to an order 
being passed directing the payment of the decree 
by instalments and act upon it, they are precluded 
from contending subsequently that the order 
was an improper one. 

Akbar Khan v. Dina Nath, 200 P, R. 1889, 
followed. ` . 

In execution of a decree the parties agreed that 
the amount of the decree should be paid by certain 
instalments. The Court accepted the arrangement 
and dismissed the application for executiog which 
was then pending. Some of the instalments were 
paid, but default having tflen been made 
in the payment of others, the decree-holder again 
applied for execution : 

Held, that the order passed by the Court on 
the agreement of the parties to pay the decretal 
amount by instalménts was in substance an order 


under r, 11 o£ O. XX of the Civil Procedure Code: 


ant fell within the purview of clause (2) of section 
48 cf the Code, thus extending the period of limi- 
tation’ contairied in clause (1) of the section. 


L BANARSI DAS v. Ramzan, (1923) A. I. R. (1), 


381 671 


—— $, 48 (1) (b) — Execution of decree—Order 
in execution placing compromise on record, whether 
order amending decree— Judgment»debtor, whether 
bound by compromise. 


An order under section 48 (1) (b) of the Civil 
Procedure Code must be made by the Court which 





passed the decree and acting as that Ceurt. 
Jurawan v. -Mahably Dube, 44 Ind, Cas. 241 
40 A. 198; I6 A, L. J. 71, relied on. 6 - 


An order made by an Executing Court placing 
compromise arrived at between the judgment- 
debtor and the decree-holder on the record does, 
not fall within the purview of seotion 48 (1) (b) 
ef «the Civil Procedure Code _ : 
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'3531 45 A. 455; (1923) A. I. R. (A) 539 


_ated by subsequent’ sanction . ` VC 
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When an arrangement is entered into to pay a 
decree by instalments and is sanctioned by tl 
Court executing the decree, the arrangement does 
not alter the-original decree which sfill remains 
the decree to be executed, so far as the provisions 
of section 48 of the Civil Procedure Code are con. 
cerned, . i 

Nanak Chand v. Anant Ram, 26 P, R. 1804 
and Chajju v. Gulab, 61 P. R. 1886, followed, 


Nawab Zada Muhammad Akbar Khan v.Dya Nath, 7 
“200 P. R. 1889, Mon Mohun Roy v. Durga Churn- ` 
' Gooee, 15 C. 502; 7 Ind. Bec. (N.8.) 619, Kashiram 


v. Pandu, 27 B. 1; 4 Bom. I, R. 688 (F. B), Badri 
Narayan v. Kunj Behari Lal, 18 Ind, Cas. 731; 11 A. 
L J. 224; 35 A. 178, Nanku v. Jadu Nath, 57 Ind. 


Cas 591, -Muhammad Sulaiman yw. Jhukhi Lal,.. 


II A 228; A. W. N.-(1889) 53; 6 Ind. Dec. (N. s.) 


573, Lodd Govinda Doss v. Rajah.of Karvelnagar, ` 


30 Ind. Cas. 357; 29 M. L. J. 219 and Lodd Govind- 
doss: Krishna Doss v. — Ramdoss  Vishnadoss, 
28 Ind. Cas. 376; 17 M: L. J. 222; (1915) M. W. N. 


225, distinguished. L JIWAN BAxESXV. MuBiNAr 
794. 


Hoo 


——— S 08— Hindu Law— Joint. family— 
Survlvorship— Nephew, whether -liable "for debts 
of uncle. ubi 


Under the ‘Hindu Law there is no obligation “ 


upon any Co-parcener, except a soñ or d grandson 
who has acquired. nghts by survivorship; to pay 
the debts of a deceased, co-patcener. 

Itis'only a son or'a lineal descendant who 
comes within the scope of' section 53 of the 
Ciyil Procedure Code, Senge os, els 

A nephew who has succeeded to the property 
of his uncle by survivorship, 1s not a 'descend- 
ant'' of his uncle in whose hands fhe property 
isliable for the debts of the deceased uncle within 
ae meaning’ of section 53 of the Civil Procedure 
Code. A : ; 

Chunilal Harilal v. Bai Mani, 46 Ind, Cas, 
745; 42 B. 504; 20 Bom. L. R. 660, relied on, 
A JAGARNATH SINGH v. Morr LAL, ar A. I, T. 
958 


s. 60 (p)—Punjab Land Revenue Act 





(X V II of 1887), s. 7o— Insolvency—Panchotra ` 


paid io Xambardar, whether exempt 

ment. 7 , 
' The amount of pancholra paid toa Lambardar 
does not fall within section 60 (p) of the Civil Pro- 
cedure Code or section 74, of the Punjab Land 
Revenue Act and is not exempt from attachment 
on the insolvency of the Lambarday, Y, NAND 
SINGH v. LACHHMI NARAIN SINGH ` 928 


- 8, 64— Attachment of decree obtained by 
Receiver—Leave of Court not obtained, effect 
of—Bona fide purchaser for value, rights. of, 
whether affected. - i. ^ 


from attach- 





- An attachment of a decree obtained by a Re- | 


ceiver in a suit is invalid without the leave of the 
Court that appointed the Receiver. ...- i nes 

An. act done without the -Court’s sanction to 
proceed against a Receiver can, however, be 


Kay th Pavahote Ammukully v, Manavi kraman, 
59 Inf, Cas. 568, 43 M. 793512 l. W. 331, 


valid- - 


. ` E 
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Jangana.Sanyasiah. v. Mycherla. Peda-Atachanna, 

. go And Cas, 7593.15 L. W.289; 42 M.. L. J. a'9r- 
Banku: Behary. Dey v. Harendya Nath Mukherjee, 

: 8 Ind. Gas. 115 C. WON. sd, Sarat Chandra 

Banerjes y. : Apurba, Krishana Roy, 1r Ind. Cag .. 

187; (5. C. WON. 9253 14 C.-L. J. 55, relied on.. 


But where no.steps have heen taken to validate `s 


“an irregular . attachment:.of .a- decree obtained 
by a Receiver by the .time:.:-the. - Receiver: 


assigns; his- interest... as .:. decree-holdér:: tor. 


an innocent. purchaser; the:rfghts:of the‘ attaching 
cxeditor.cannot-be.allowed* to prevail-over.those : 
-of- a. bona, fide. transferee for:eonsidetation of the. 


decree-holder's-interest.; M IEALYANASUNDARAM. 


_Atwar.o, NARASIMHA AIVANGAR, 44 M iL. J. 4271 
18 L.-Wia80r(1923):A. 1. R (M)-567-+: s. 456. 


—— 8, 86-2 Auction-purchase .. by: «Hindu, . 
. manager, -decvee-holdery with, family funds-—Prop- 
üis benami. in name “of third person;-Suit.. 
by: other. members.. if barred... . -.- 707 
. "Section 66..o£ thé: Codé::of Civil -Procedute does.- 

noft.bar a suit by a member of, a joint family for-- 
recovering property. bought..in’ Court-auction 
out. of joint family money inthe name. of .some. 
thitd person benami by the managng member. 
who was. himself the, decree-holder. , Such..a 
purchase is not_a purchase. made..‘‘on  belialf. 
of ""all"fhe members of the femily.withIn the.. 
meaning of sectlon,.60..- - 

Baijnath Das.v.Bishen Devt, 63 Ind. Cas. 676; 





19 Ay LJ. 78113. U P. Li R. (A) 1471 43 AL 714 . 


dissented from, 
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Ignorance of death, whether sufficient cause for 

selling aside abatemeni— Judgment based solely . 

on local inspection, legality of. ^" o 

A suit'to enforce the enjoyment of a right of 
way as an easement does not fall within the’ pur- 
view of section 9r of the Civil Procedure Code ^ 
and does not, thereforé* require the sanction of - 
the Collector, oo" - 

It cannot be said that an appellant's ignorance 
of the death of à respotident can in no case be a 
„sufficient cause for setting aside ati abatement,- 


< A question of this nature cannot be decided on 


; generalities and independently, of: the circum- 
staneesof.each -partichlar case before the’ Court, 
# OA judgment should mot be.based.solely on the -~ 
"result of:a personal local inspection made by: the: 
, Judges: MMC. i 
AhmadvSahib -Shutari w. Magnesite. Syndicats 
, Lid, 29 Tnd. Cag. 50:39 M 1531; 2 1o... WtqG6o; t7... 

MAL. ^r. 387; 23 MIL. J. 598, Kessowji -Issur: v. 

G. I. P,. Railway, Company, 31 B. 38x76 €. L «l.i. 
GLC. W.N. ;21 17M. L. T 347,4 Ack. J. 4015 a 
" 9 Bom, L. R. 671;-2 M L. T. 435; 34,0. A. 115. 
-(P.C:j.reliedon. 'L TrRATH RAM v MUHAMMAD ` 
“ABDUL, RAHIM SHAN, (1923) A. I. R. (I) 545.:618 


— ——— g. 98 —'" Iniessst,!!o whal-ts-—Ty ustinfor 
. benefit, of. widows „and .orphans.of. ,, Khatxis-— 

; Khatris, whether interested in trust... 

It is wholly. impossible to:defing,with any, degree. 
of accuracyiwhat exactly. constitiites.an ‘interest’? - - 
as contemplated in sectioti 92 of the Civil Procedute `. 
Code., , There, is no doubt, .howeyer, that the ' 


Suraj Narain y: Ratan Lal, 40 Ind..Cas,..988; ^ interest contemplated by that section need not be 


40 A. 15921 C, W.N. 1065; 20.0, C. 21112 P. I, 


W.160;33 MaL. J. 180; 15-A. L. J. 685; r9- Bom. . 


L.'R.237,:22 M: L. T. 121; 26 C. L J 267) 6 In. 


W. 5095 (1917) M. WEN. 477; 4 O. L. J 262; 44 I. 

À. 2:4 (P. C.) distinguished. CA 
Bodh Singh Doodhooria w. Ganesh, Ghindey. Sen, 

2 B.C. R^317 (P.C), 19 W-R 356:.5 Sar. P. C. 


J. 253. relied. cn. M ,NATARAJA -MUDALIAR v. . 


a direct interest, in the sense that only.a beneficiary. 
can institute a suit, "but. it must ben real, sub- 
stantial aud, existing interest. ~~ 

Ramachandra Iyer.. v. Parameswaran Munbu, - 
52 Ind. CAS G93: 42 M. 736 ;36 M. L.-f. 396; 25 1 
MOL. T.304 9 1,. We 492; (919) MW. N. 379, 


.. Telied on. ., 


Where a trust is created for the benefit-of the 


RamASwAMI MUDALIAR, 16 L.W. 258; 43 M. L. J. ". widows and orphans of the Khatris of a particular 


3631 (1922) M WiN. 584; (1922) A. T. R. (M) 48t; 
443.8592; - :^7- |. 70 7 408 
“he ~ S; 80 Tränsferee from insolvent, prior 
` jo adjudication—Obyection by Oficial Assignee 
to..entry.:of iransferee's name in Record of Rights 
Suit for declaration of . vighi: to .-Dossession-— 
Official Assignee, nolice to, whether necessary, . - 





locality, the male members of the. Khatri com- 

~ munity of that locality have a sufficierit interest. 
in the trust to enable.them to bring a suit under 
section 92 of the Civil Procedure Code for the 
enforcement of the trust. L Moónmnr DHAR v.. 
SULTAN SINGH, (1023) A. 1. R. (L) 518 | 302° - 


— =. 8. 92—Scheme.:. suit—— Trustee,» non. 





The meré:-fact that the Official, Assignee, in 2 existence of, effect of—— Person im possession, 


whom „thë estate of iam: insolvent. has “vested, 
objects “-pefore. thé Revenue. Authorities 
4o* the entry of “plaintiff's” name in the 
Recordo. Rights. in ^: respect . of.” property 
purchased byos. the :latter, from .the' insolvent 
* Srior to his adjudication,. does not entitle the. 
. Official Assignee to notice under section 80 -of the. 
Civil Procedure Code-prior.to asuitfor declaration 
of right to obtain, possessions: B DAMODAR JAG- 
rvan 9. GOVINDJI ‘JAVABHAI, 25 Bom..L.-R. 378; - 
(1923)-A. X. R^ (B.):392 . ` : 240 
we $, 91, 0. XXIL $r..4,7 9, O. XXVI, ` 
t, -9--Suit..to establish right of way, nature of 
=A ppeal-—-Abatement—Death ‘of vesbonddi,y. — 
bow XE: A S NG $ . hd ` 


» - Code sof Civil Procedure tfor-settling .& .saheme -- 


whether proper party— Construction of. docus 
ment-—Will—Bequest for spréad of , Sanskrit 
language, validity’ ‘of—Bequest. for” spread.. of 

- Hindu religion, validity of — Alternative, objecis,. 
bequest for—One object void—W hole sift; whether 
bad Hindu Law— Adoption by: widow. in 
pursuance of .. authority. to adoptin Will —. 
Adopted son, whether. entitled to :epudiate diss... 
positions of ancestral proprety in same Will, : 

. Where there is a trust created bysca Will for. .. 

publiciopurposes of a” charitable .or- religious- 

nature,..a ‘suit will lie upder section’.92 of. the” 


if the direction.o&the.Court.is deemedinecessary: » ` 


` for the administrationy.of such:trust,..whether !. 


Voli g3) 5t -> GENERAL, INDEX, 


« 


. Qivit Procedure Code—1808—contd. - - Civil Procedure. Code—1908 —contd. 


x .. 
PE. 


or not there is a de facto or de-juye trustee in | W. R. 369; 86 Le T..157; 18. T. L..R. 193 and 

existence oi the date of suit. “The heir at law Grimondv: Grimond, (1905) A. C124; 74 I. J P. 

in possession of the-property.has an interest C..35; 92 L. T. 4777.21 T. L. R. 323, followed. ; 
*initandisa proper party to such a’ suit. In construing a Will, it is:open*to the Courts 

Nett Rama Jogiah v. Venkatecharlu, 26 M.1450 lo take into account .the-sympathies. of the 
and Budh Singh Dudhurig v. Niradbavan Roy, testator with. certain objects and his connection 
2 C. L. J. 431, followed» with certain. institytions.. : 

Ashraf Ali v. Mahammad' Nuvajjama; 49 Clode v. Andrews,- (1907), 97 L. T: 130.and 
Ind. Cas. 355:23 C- W. N. 115,” Ammapsarapu ` Attorney-General v, Stepney, (1804). -32 E. R, 
Nacharamma v:» Malladi Venkatapayya, 70 751; 10 Ves.22; 7 R. R...325,-followed.  . - 

' Ind. Cas. 903;3i M. L. T. 63; 16 L. W. 922 Per Devadoss, J*—A Court will uphold a 
‘and Official Assignee v. Abdul. Hussein, 28 bequest if- its purpdse- is- definite+ though the 


+ 


.'" Ind. Cas. 116, distinguished. - "Objects ofcthe-chagity- are not “definite. 
A bequest for the spread of the Hindu religion -: Gordhan'Das v.-Channi Lal; 30 Ai:xir at 
is-void. for uncertainty. s prr4;5 A. D. Jo23; A WANG (1908)134, relied 


Scott v. Brownrigg, (1881) 9 L. R, I122461Dunne^ ont. M VENKATANARASIMBA-RAO ‘v,.SUBBA RAO, 
v. Byrne, (1912) A. C-4077-8rl. Ji P. C. 202; 17 Ie W. 51; (1925) M. W. N..1111 (2923) A. I. R. 
“106 I. T. 394756 8. j.324; 28 T. I. R. 257, : (M) 376; 49 M. 300 ' myths 991 
Ghandi -Gharan' Mitra, v.: Haribola Das, 8;:99:— Sui: by*trustee to enforce his right 
» a ae ties 1 951; 29 C. L. J. 366; to possession of trust properties, nature of uit . 
. W. No645, ed, again st t — io) 6 ys 
~ A` bequest for. the: spread of-the “Sanskrit ` Boon d Sanction of Colectorswhether 
: language is a valid charitable bequest. Aisuit by a:trustee to^enforce- his:^right as 
Whicker v. Hume, (1858) 7 H. L. C. 124; 28 L. + trustee to the possession of trust properties.does 
J. Ch.:396; 4 Jur: (N.S.)-933; 11. B.R. 50; 31 L.’ not fall. within' the purview of section-92.of the 
COT. (0. $.) 319; 6 W. N, 813; 115 R, R70 and, Civil Procedure Code. 
Alior ny General v F looa, (1816), Hay’ & J. Budvee-Das Muhim v.: Choonl.-Lal + Johury, 
App. xxij'Hayes 6rr, followed, 333 C. 789 at p. 808; to C. W..Nis8r, relied on. 


'-Imithe?case of a- bequest-^for.áltermative. Section -92 of the Civil P 
obiecta where Hue. thistecs have: Deci -Riven ection -92 of the Civil Procedure Code does 


e i; Ces g tàpply to a suit | ht against trest ; 
"an absolute discretion to 'spénd the' whole" fund d GR PURI 2 Mond T NE up 
onone or other-object or om both, if" one of - EH ` eit . non 
te the. zbjects is voldtfor«uncertai:ty, the whole "777 $:104 (1); Sch,.IL para; 21— Arbitvation— 
gift is.bad, for the testator having .left-the. “ Order fiting:award what. is- ci bel, . 
dgnistden ol the tnd mtu tote titt op Seats og ff cites ee ERR E 
. wo ^"bet'open* to J a wit "v. di - OK M d^ ey na 
whole uos cio the! uncertain “objects leaving * does Pads the aes by ise ‘the: arbitrators 
.. nothing. forthe other. : ` are directed. to-send*their ‘award -or- bring. it to 
md In ye. Macduff "Macduff v.s Macd ff,” (1896) "^ Court. before--any soblectionswhaye:. been lodged 
2:Chi..451; 65.1. Jg Ch. yaonya In T.:706; 45 ., OF disposed of.” It means. the order. passediiafter ` 
Wi. R. 15 L^ Houston v: Burnsi(1918) oA P ea i^ the objections-have: been disposed .of,-and against 
a 337,87 L J. P. €. 99; i185. 7. 462234 T. In Re this-order. an appeal lies-under section. 104 (f) of 
ie - 319; Blair v. Duncan; (1902) A. C.37; tW p. the Code, notwithstanding the provisions ofepara- 
UU 22: 50 WR. 369; 86 Ta Ta 157 38d, L, Tà D Er graph 21 (2) óf:Sehedule-11-to the-Code. 
=~. and Leavers v.: Clayton,-(1878) 8-Ch, Di 584; 1 Kam Ditli- v.i Amar, Singh,- 10. Ind. Cas. 512} 
LX. J. Ch, 675; 39 L, 1.89; 26 W. R. 907, relied 123 P. R. 1912r103 P. Wi Rargriiz72 P, In R 





a OR. 4 I9irjÍollówed.--L GHULAM MUSTAFA v. GHULAM 
A person who has been adopted by a widow ~ SADIQ : «1. 890 
on- -the authority ‘of -her: husband-;contained ———~——. 8. “1097 (¢)—Leave torappeal to~ Privy 

. in a Willis not entitled to repudiate-the-other “| “Council Turportant« questions of Tau. 


dispositions of property. in the: same - Will; “Ii Order that leavg to appeal ` to- the- Privy 
. «Ganapathi :Ayyan v. Savithri-“Ammal, 21 M. "Council should: be granted’ the questions: involved 
~ to; 7 Ind. Dec. (N. $.).364, followed. .: in the appeal must generally’ be important in the 
2e Bhyri Appamma v:. Byri Chinnammi, 58. way that the-decision. of them will affect.a large 
Ind. Cas. 511512 I. W. 17 and Balkrtshng. number of persons... NAMoHANLAL.DALBHADRA v. 
' Motiram Gujar vo Shri "Uttar ^ Narayandev;---BISSRS ARD ASD AGA, (1923) A. L R.-4N.) 272 991 
Sy go"Ind:'Cas/^912/43 B:'542; 217 Bom; L. Rest agati g 4110-— Construction of document—Sub-- 
223» distinguished. 6 RS - "Ustanilal* question of law. EE - 
in Or “Spencer, T:—Where- a'testator' mean- ^ Mere. questions of ..construction.of.particular 
na ing is sò Vague'that the execution of his'purposé ...- docurnents cannot be-treated.as-questiong of .gen- 
“+. would” practically amount” to^ umking -anew .. eral importance or -substantial.questious of. law 
“Will for him)*the sCourt- willenot-tecognuise the . within.the.meaning of section iro. of. the Civil 
“Ettrust as one- capable + of--exécution. i ` Procedure Code. ME M E 
„` Muthukrishna Naicien v. Ramchandr a Naicken,- - Babu Udairaj Singh v. Raja- Bhagwon -Bákhsh 
v..47 lud; Cagt' 6ity 37° M; Ij J.7489, Blair v. -Siggh, 10 O. C. 308, relled pn. O SARSUTI PRASAD 
Duncan, (1982) A.C, 37; 7k In J? P: Chaa; 56 sêre gam, ATI, (1922 ); A. 1. R. (Ox) 214 7 7407 


"t 


(OR. Bj) 4021,7 B. 221 


* Toya : 
Civil Procedure Code—1808—contd, 


—— ——- 8. 114 — Change of law after passing of 
* decree — Review. 

- The grounds for a review must be something 
which exist at the time of the decree sought to be 
reviewed: & review cannot be granted because 
of the happening of a subsequent event. Conse- 
quently, where there has been a change in the law 


“ subsequegtly to the passing of a decree, that is 


nota sufficient ground for review. N See 


“KHAN 9. RAMCHANDRA , 


B, 145— Interlomutory ovdev— Revision. 
The High Court will notiyterfere in revision with 
an interlocutory order unless some irreparable 
injury is caused to any party thereby. Pat Ramjas 
AGARWALAU. MESSRS. Linton MOLESWORTH 
Co, LD., (1923) A. I. R. (Pat) 411 -71 
“B, 115—Order refusing to pass decree 
terms of award— Interlocutory | oyder— 





in 
Revision. : ! 
. An order refusing to pass a decree in terms of 


an award made in the course of the suit, and direct- 
ing the hearing of the suit to proceed is an inter- 
locutory order, aud is not opento revision by the 
High Court under section 115, Civil Procedure 
Code. B CHIMANBHAI KALAYANBHAIU. KESHAV- 
‘yar, BULAKHIDAS, 25 Bou, L. R. 443; (1923) Adi 


115— Revision— Interference, when 


— B. 
justified. 
A er who invokes the revisional power 
of a High Court must come into Court with clean 
hands and must show that he has been unjustly 
treated. . T HE 
A High Court will not exercise its revisional 


l , jurisdiction when the finding of the Court below 


. mination of a 


has resulted .in substantial justice, even where 
that finding has proceeded upon a wrong deter- 
uestion. of law. 

Ghasita v. Sultan, ix Ind. Cas. 445; 93 P. R. 
1911; 151 P. W. R. 1911; 228 P. L. R. 1911, re 


;. lied on. 


“to stand. pesh Ram Dv. RAMLAL 


‘The. Judicial Commissioner will not in the exer- 
cise of his revisional jurisdiction interfere with 


_ even a wrong decision come to by cn Appellate 


so long as the latter had jurisdiction to 
pedek the question and actually did deter- 
mine it, except where the wrong decision is of a 
vitally important description’ and where it cannot 
ossibly, in the interests of justice, be allowed 


878 


DL 8, 115—Suit, disposal of, om point. not 


2 6375 8i €. We. 5 B 
| =. C. 730311. À 154 (P: C.) 


. v. Gift, sot up by 


"or defect of procedure and & 


d arties—Substantial error or defect of: 
raised by p (X of 


ocedure— Revision Limitation Act 
1908); Sch. I, Art. 142—Suit for possession— 
defendant— Failure to establish. gift 
Possession of defendant, adverse or permissive. 


“> Where a Court disposes of a suit on a point not 

raised by the parties and to which evidence has 

T. revision against the 

decision is competent. , : : 

* Shigabasawa v. Sangappa, 29 B. 1; 1 A. L. J. 

j W. N. 865) 6 Bom. In 3, 77064 Sat. 
relied on. ; 


INDIAN CASES. 4 


been directed, there is a substantial error’ 


w 


. {7923 


Civil Procedure Code—1908—contd. 
* A * 


In a suit for recovery of possession of a certain 
plot of land, if the defendant bases his possession 
on a deed of gift which he fails to prove, the con- ` 
clusion is, not that his possession is permissive 
but that it is that of a trespasser. Such a suit 


.is governed by Ast. 142 Of Schedule I to the 


Limitation Act, and thfe plaintiff must 
Sion withjn 12 years. D 

Sambu  Hanmanta Kobal v. | Namanavayan 
Naikde, 12 Ind. Cas. 362; 35°B. 438; 13 Bom L. R. 
857,relied on. Pat GAv ANI SAHU V. DBALCHAND 
Sanu . 41 


s. 115— Wrong decision on point of law 
or faci— Illegality or material irregularity— 
Revision. : 
A Court which comes to a wrong conclusion 

on a point of law or fact, in deciding a question 

which it had jurisdiction to decide, cannot be 
said to have acted illegally or with materia! 
irregularity so as to justify interferencein revision 
by the High Court, under section 115 of the Civil 

Procedure Code. L Smgo Nara v. BEG Ray, 

(1923) A. 1. R. lu) 194 558 

——-—— 88. 115, 151, O. XLI, rr. 28, 24, 25— 
Remand, when permitted—S. 151, object of— 
Appeal, when may be treatcd as revision. 

The Code of Civil Procedure permits a remand 
by an Appellate Court not only in the particular 


prove posses- 





‘case set forth in O. XLI, r. 23, but also in all cases 


where there has been any error, defect or irregu- 
larity which has vitiated the whole decision 
of the case, provided that the procedure under 
O.XLI,rr.24 and 25 does not meet the cases. 

An order of remand cannot be made under r. 23 
of O. XLI of the Code, unless the case has been 
disposed of without entering into the full merits 
by reason of a decision on law or fact which has 
prevented ,the case being tried to the end. 

Section 151 ofethe Codg of Civil Procedure can 
never be invoked in any case unless a Court has 
jurisdiction to entertain the case, It cannot be 
invoked to give a Court jurisdiction, if it does not 
possess it otherwise. 

Where no appeal lies, an appeal to the High-Court 
may be treated as an application for revision. 

Ramji Das v. v. Bhagwan Das, 43 Ind, Cas, 
180, not followed, : 

Section 115 of the Civil Procedure Code is 
intended merely to rule out revision of iuter- 
locutory orders. An order of remand is not an 
interlocutory order. O FARZAND ALIV. EKADASHI 
26 Q. C. 169 0. & A. L.R. 332; 30 O. I. J: 36: 
(1923) A. L R. (0.) 277 591 


~s. 115, O. VII, 7.10, O, XLIII, r. 1 (a)]— 
Order directing veiugn of plaint confirmed on 
appeal — Revision, . oe; 
Where a Trial Court holds that it has no júris- 

dictfon to entertain a suit and its order is upheld 

on appealy the order of the Appellate Court is 
open to revision by the High Court. -L DWARKA 

Das v, RAHIM BAKHSH, 11923) A. I. R. (L.) 524 755 

s. 115, O. IX, rr. 8, 9, O.: XIL arr. 2, 3, 

0. XLIII, rel (0) —Dismissal of suit Jor defaust 

~~ Remedy— Procedure Resistor , d 








Vo: 73] 
OL vil Procedure 01e —1908—cont d. 


> Where-a suitis dismissed under r. 2, O."XVII:of 
the Civil Procedure Code, the plaintiff's remedy 
is by way of an application to set aside the dis- 
missal under O. JX, r. 9 of the Code, and if that 
application is dismissed lee has a right of -appeal^ 
against the order of tfismissal under O. XLII, © 
r. 1*() of the Code. When a suit is 
dismissed under, r. 3 of O. XVII, ofthe Code 
the plaintiff has à right of appeal against the 
decree passed in the case. A ij 

In neithercase does a revision’ lie against the 
order of dismissal. Pat BAKAR HUSAIN v. 
Hussain MIRZA, 4 P.L. T. 46: (1923) A. L R. 
tPat.) 223 z ^ 878 


———-- 8.141, 0. IX, r. 9, O. XLIII, r. 1 (e — 
Suit dismissed for default~— Application for 
. restoration, dismissed for default— Application 
for restoration of dismissed application, whether 
|o Bes— Appeal. C 2 
Where an application for restoration of a suit 
dismissed in default. is itself.dismissed in default, 
an application liés under O. IX, r. 9 of the Civil 
Procedure Code for restoration of the dismissed. 
application. If, however, this second application 
is rejected, no appeal lies against the order. of 
rejection. > M" ` 
` "Under O. XLIII, r. 1 (c) of the Civil Procedure 
Code an appeal lies from an order under O. IX, 
r. 9, of the Code. rejecting am application fof, an 
order to set aside the dismissal of a suit. This 
cannot be interpreted to mean that an appeal 
lies from an order under r. 9, O. IX rejecting an 
application for an order to set aside the dismissal 
of an application. L Lok NATH v. SAMAN Bar, 
(1223) A. I. R. (Tn) 392 : 891 


— $. 144— Landlord and tenant —- Ejectment 
— Possession obtained by landlord. — Compensation, 
amount of, enhanced’ on "hppeal-—Mesne profits 

— Interest. 9 : à : ji 

A landlord obtained posssession ofa tenant’s 
holding in execution of a decree for ejectment 
obtained by him under the provisions cf the 
Malabar Compensation fcr Tenants’ Improvements 
Act. Qn appeal, the amcunt of compensation 
awarded ty the Trial Court was enhanced: 

Held, that under the provisions of section 144 
of the Civil Procedure Code, the defendant was 
entitled to interest at a sufficient rate on the 
additional sum awarded by the Appellate Court 
frou the date on which the landlord took delivery 
till the date on which the defendant becanie 
aware that the landlord bad deposited the addi- 
tional amount, in-ieu of mesne profits. 

Kalyan Das v. Magbul Ahmad, 4^ Ind. Cas.” 


— 





“348,35 M. L. J.169 at p. 176; 22 C.. W; N. 866; 


19 A. L. J. 693; 5 P.L. W. 159; 28 C. L. J. i; 
8 L. W. 179; (1018) M. W. N. 535474 M qu. T. 110 
29 Bom. L. x. 864; 49 A. 497; (P. C), Manian 
v, Kuthiruvattah Kottayil Rman, - 62 Ind. 
Cas; 724; 41 M. L. J. I5 13 . W. 449: 
Manakai Murthi Sankaran w, Aveckara Arha- 
kath Sankaran -Ngif, 66 Ind. Cas. 129; 44 M. 
960; (1922) M. W. N. 470; (1922) A. LR, (M.) 347, 
followed .M NEELAKHANDAN NAMBUDRI UV. Vasu-.- 
DEVAN NAMBUDRI, 181, W. 393 (1923) M. W. NG, 
508; 45 M. Lt J. 3233 $3 M. L. T. 45 1041 
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Civil Procedure Code—1908—conid. — 
———— S, 144 — Property attached in axecution—« 


Suit by third party regarding istle to property 
— Property handed to Receiver in second suit 
—Second suit, dismissal of— Application unde» 
S, 144 by decree-holder in first suit, whether maine 
- tainable, E : 
Ifa decree-holder in executiomof his decree 
attaches certain property, but ona third party 
bringing a suit to establish his title to that prop: 
erty, the property iseplaced in charge of a Receiver 
in proceedings in fhe second suit; it is not compe- 
tent to the decfee-holder in the frst suit, out 
failure of the second suit, to claim the recovery 
of the property from the Receiver, by an application 
under section 144, Civil Procedure Code, in the 


execution proceedings in the first suit. A 
CHHUTTAN v. JWALA PRASAD 602 
—— —— 8, 148, applicability of, to pre-emption 

decrees. See PRE-EMPTION ; 891 


— ——— S, 148—Ex-parte decree set aside condi- 
tionally on payment of costs by certain date— 
Failure to make payment wlihin time—E xtension 
of tme—Power of Court. E 


Where an application to set aside a decree; 
ex parte is allowed conditionally on the applicant. 
paying a certain sum by a certain date to thé. 
plaintiff as damages and payment is not made 
by due date, the Court has jurisdiction — uiíder 
section 148 of the Civil Procedure Code to extend. 
the time fixed. ` ih Las 

Jagarnath Sahi v. Kamla Prashad, 23 Ind. 
Cas 138;36 A. 77: 12 A.L. J- 38, relied on, L Pinar: 
GOBIND Sanat-Rup LAL v. GURDAS MAL ` 648: 


ss, 148, 149-—Decree conditional on pay- 
ment of additional Court-fees by certain date 
^o——Extension of time—Power of Court. = 
Where a decree is passed in favour of a plaintiff- 
conditionally on his paying additional Court-fees 
by a certain date and the condition is entered 
in the decree, the Court passing the decree has no 
jurisdiction to extend the time fixed for the pay 
ment except on a review of judgment. ‘The remedy. 
of the plaintiff is either by way of review or by- 
way of appeal. . 
Sajjadi Begam v. Dilawar Hussain, 47 Ind. 
Cas 4; 40 À.579; 16 A, L,. J. 625, relied on. Tj 
Diwan CHAND V. Ram LABHAYA MAL, (1923) A. 
I. &.(L.)3:2 * aes 


———— S, 151— Inherent power of Couri-—- Re- 
construction of destroyed vecovd— Appellate Court, - 
power of Procedure. Dos . 


There is inherent power in eyery Court to te-_ 
construct its own records, and there i$ inherent! 
power in an Appellate Court to fe-construct the ' 
records of the Court from which an appeal lies: 
to it. AGAM BARE 4 

° where the records of a case are destfoyed subse- 
quent tothe decree, the party appealing-from the ` 
decree can ask the Appellate Court, to re-construct.. 
thérecord. It may be thatin re-constructing the. 
m@ords, the Court will have to go very near to 
re-hearing; but the Court will always haveto apply, 
its mind to ascertain not what the rights of the 


uM" 
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pattigs were, but what the destroyed record of 
the suit was and’ on that record, when re- 
constructed, it ewill have to act on the ordinary 
principles on which it would have acted if the 
otiginal record had. been before it. Affidavits, 
counter-affidavits, hearing of witnesses, admission 
of copies dre methods which fan be properly al- 
lowed. It wil also be open to the Court to 
call for a finding from the Court of first instance 
ón what the record was, as abso, in a proper case, 
to direct the First Court to de the re-constructing 
and-to send down the case for the recording of 
evidence and a finding as to what the record con- 
sisted of. The judgment of the First Court would 
probably be the best evidence of what took place 
in-.that Court. 3 

Where, however, the Appellate Court comes 


to the conclusion that no amount of re-construct-- 


ing of the record would assist the appellant in his 
appeal, the Court has not got to have the case 


‘fe-heard. The respondent in that event is entitled 
to the benefit of having the.judgment which he 


has got in his favour at the original hearing, be- 
Cause the onus is oh the appellant in an appeal 
to establish his grounds of appeal. M MARAKKA- 


Kuttry. VEKRAN Kurty, 44 M.I.].673; 32 
M'L. T.382; 18 L. W. 21; (1923) M. W. N. 471; 
4$ M. 679; (1923) A. I. R. (M.) 647 ° > 1050 


=S. 151— Inherent 
Decres, settini: aside of. 
A Court lias no jurisdiction under section 131, 

Civil Procedure Code, on its motion to set aside its 





powers of Court— 


` own decree, to set aside which the plaintiff, if be 


^ actually decided or intended 4o decide. 


so.desired, could movethe Court. Section rst is 
inténded only for exceptional cases tor which there 
is no other remedy except the use of the Court's 
iñherent powers," A MAHADHO Vi. KALLO, 21 A. L 
Je447 7 7 07 494 
————— 88, 151,159 Amendment of decree— 
` Error in decre: following error in plaint— Court, 
jurisdiction of, to amend decree— Inherent pow. v. 
Where: an error in a decree is due to following 
a similar errorin the pus a Court has jurisdiction 
under section r52 of the Civil Procedure Code to 
amend the decree, as such error is one arising by 
accidental slip or omission. Apart from section 
152, section 151 enables a Court to alter a decree 
when it does not correctly express what the Court 
L 
SINGH v. Jacyit SINGH, (1923) A. IR. (Lu; i 
7 


m S, 151, 0, IX, £. 18—Ex parte decree, 
` setting aside of —Misiaxe as to date of hearing. 
' A Court has no jurisdiction, apart from O. LX, 
f. 13 of the Civil Procedure Code, to set aside an 
ex parte decree made by itself. The mere fact that 
the Court thinks it possible that the defendant 
might have made a mistake about the date of 
hearing of the suit is not sufficient. L JAGAN 
NATH v. ABDUL, HAKIM, (1925) à. I. R. (L.) 147 660 
—— — 8, 101,0, XXXIX, rr. 1, 29— Temporary 
‘injunction, grant of— Inherent jurisdiction. 
A Court can issue a temporary injunction stay 
ng execution'of à decree in a proper case even 
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though no ground, such as is mentioned in O. 
XXXIX, r.i or r. 2, of the Civil Procedure 
Code, hus been alleged or proved. L KANSHI RAM 
v. SHARAF DIN, (1923) A, L R. (L.) t41 


— —— 8, 151, O. XLI; r. 20% Appeal—Court, 
power of, to add estrange? as party— Inherent 
power, when eto be exercised. SCENE 


The powers of an Appellate Court to implead 
parties to an appeal are circumscribed by.the 
provisions of r, 20 of O. XLI of the Civil Procedure 
Code, and it is only in exceptional circumstances 
that the inherent powers of the Court under section 


-I51 of the Code should be invoked, 


Under O. XLI, r. 20 of the Civil Procedure Code, 
an Appellate Court has power to implead only 
such persons as parties to the appeal as were 
parties in the Trial Court and were not made 
parties to the appeal, but not those who are 
complete strangers to the suit. 

Mihin Lal v. Imtiaz Ali, 18 A. 332 at p. 3333 
A. W. N. (1896) 91; 8 Ind. Dec. (N. $.) 927, relied 
on. i 
Hemanigini Debi v. Haridas Banerjee 46 Ind 
Cas. 398; 3 P. I, J. 409; (1918) Pat; 276; 5 P. Le W. 
216, distingtished, L HALIMAN v. Nur MuHAM- 
MAD Kwan, (1923) A. I. R,(T«.) 492 “136 


————— 8, 151, 0. XLI, r. 23, 0. ALIM. 1 (4)-— 
Remand for ve-decision after amendment of plaint 
— Appeal, whether hes. i 


Order XLI, r. 23 of the Civil Procedure Code 
applies only when the case has been decided by 
the First Court ona preliminary point. 


An Appellate Court has power to make an order , 


of remand under section 15x of the Civil Procedu e 
Code, when,O. XLI, r23 of the Code “does not 
apply. HE: " 

Abdul Karim Abu Ahmed "Khan Ghaznavi v. 
Allahabad Bank, Limited, 41 Ind. Cas. 598; 44 C. 
929; 26 C. L. J. 49; 21 C, W. N. 877, relied on, 

An order of remand made under section 151 
of the Civil Procedure Code is not appealable. 

An Appellate Court holding that on the plaint 
as it stood any decree which might be passed in 
favour of the plaintiff would be incapable of exe- 
cution owing to vagueness, remanded the case 
to the Trial Court fora fresh decision after amend- 
-ment of the plaint: i . 

Held, that the order of remand was not one 
under O. XLI, r.23 of the Civil Procedure Code, 
not being on a preliminary point, and was not, 
therefore, appealable. L MAHMUD SHAH v. TALAB 
Hossain SHAH -915 


— 8. 151, O. XLVII, r, 7— Review, grant of 
— Grounds not sujfierent— Order tndey s. x51— 
Appeal? 


An appeal dods uot lie from an order granting an 
application for review of judgment, even although 
there were not sufficient reasons for entertaining 
the application; as the grounds on which such 
an appeal may be entertained are restripted by the 
Provisions of O, XLVII, r. 7 ofthe Civil Procedure 

ode, re i è BUS i 
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An appeal does not lié from an order passed under 
section i51. of the Civil. Procedure Code.. ( 
BASANTA Kumari Guptav ABHOY Sankar SEN, 
37 C. L. J. 99;:(1923) A. I. R. (C) 450 806 


———— 0. 1, 15.1, 9, 0. TL ^r; 8—Misjotnder of 
parties and causes „Of action. 


Defendants second party. agreed to sell certain. 


"land to plaintiff No. 1. They subsequently sold 


the land to defendants -first. party and plaintiff 
"No. 2 in certain shares, Plaintiffs Nos. 1 arid 2 sued 
the defendants for specific performance of the agree- 
ment in favour of plaintiff No. 1, for possession of 
‘the entire land and for damages and mesne pro- 
fits and in the alternative for partition of the share 
sold to plaintiff No. 2 and for accounts and pro- 
fits of that share: : 
Held, (1) that the right to the reliefs claimed 
-by the plaintiffs did not arise out of the same act 
or transaction or series of acts or transactions } 
‘(2) that there was no common question of law 
or fact-arising out of the separate claims of the 
plaintiffs; 5 : ` vm 
` (3)thatthejoinderof the plaintiffs and their 
causes of action iù- one case was riot authorised 
by any provision of the Civil Procedure Code} 
~ (4) that, therefore, the suit was bad for mis- 
joinder of parties and causes of action.- - 
Fakirapa v. Rudrapa; 16 B. 119; 8 Ind. Dec. 
(N. 5.) 555, Pinapati Mrutyumjaya v. , Pinapatt 
Janakamma, 26 M. 647 (P. B.) distinguished. Pat 
Ram Jas AGARWALA v. MESSRS. LINTON MOLES- 
woRTE AND Co., Lp. (ro23) A. I. r. (Pat) 
411 bht -71 


mmaa 0; I, r. 2-—Morigage of three plots-of land 
-Suit to redeem two plots—Consent decree— 
Subsequent suit to vedeem third plot, whether 
maintainable: : .? 
. P. mortgaged thrge plotseof land to D.. He 
brought a suit to redeem two of the plots only 
and this resulted in a . onsent decree giving him 
possession on payment of a certain sum. He then 
brought a suit tö recover possession of the third 
lot: © vo 
Held, ethat under O. IT, r. 2, of the Code 
of Civil Procedure, the suit was not maintainable 
as by omitting to sue in respect of the third plot 
in the first suit the plaintiff must be deemed to 
“have relinquished his claim to it. B Buav 
DAJI Kaaps v. Patu MALU SABLE, 24 Bom. 
Y. R. 1157) (1923) A. I. R. (B.) 63 862 


— 0. II, r. 9— Tenancy-in-common—Suit 
for profits—Subsequent suit for partition, matn- 
tainabiltty of. . AC 
. Where there ‘is a tenancy-in-common, there 
is always a constantly recurring right for each 
tenant to demand partition from the other. There- 
fore, it is always open at any time, as long as, the 
tenancy-in-common continues, for que tenant to 
file a suit for partition irrespective of any suit 
or suits which may have been filed for a share of 
the profits previously. e S 

Tite fact, therefore, that in a suit by a joint 
tenant for a share of his profits’ he did not sue 
for partition, would-not bar a subsequent suit 


. : 
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for partition, as the causes of.action not being the 
same O..TI, r. 2; Civil Procedure Code, woulfl not 
apply.. B TrMMAPPA “ANNAVA--v. ' MANJAYA 
JàTrAvA, 25 Boni. L. R, 491, fi923) A. I.-R. 
(B j 449 ^ ‘ 424 





—— 0, II, 15,8 (D,6—Pre-emption suit— 
Joinder of several causes of action against vendeé 
—Discretion of Court. EE 
A pré-emption sait is really direct against 
the vendee, the véndot not being a necessary 
party thereto., © e > 

Under the provisjons of r. 3 (1),.O. II; of the Civil 
Procedure Code a plaintiff in à pre-emption suit 
is entitled to claim to.pié-émpt in a single suit 
several salés effected by different vendors in favour 
of the Same vendee. . ] "i 

Where a Trial Court does not think fitto take 
action under r. 6 of O. IY of the Civil Procedure 
Code, against a joinder of several causes of action 
in thesame suit an Appellate Court should not 
interfere with the exercise of its discretion. -- Ya 
Parra RAM v, KESHO NATR 892 


— 0. V, r, l?—Seérvice of summons—Sub- 
stituted service, when to be made—Ex parte 
decrees, application to set astde—Limitation— 
Burden of proof—Limiiation Act (IX of 1908), 

. Sch. I, Art. 164. m | 
The mere temporary absence of the defendant 

from his house does not justify the serving officer 

in affixing a copy of the summons on the door 
of his house. Before that can be done all due 

a reasonable diligence to find him must be 

used,. 

Defendant, against whom an ex-parte decree 
had been passed applied to set it aside.. The ap- 
plication was made on the 37th day after the decree 
had been passed. The defendant led evidence tó 
show that a summons was never sent to be served 
on him and there was no rebuttal: i 
. Held, that under the circumstances the onus 
was upon the, plaintiff to show that the defendant 
had knowledge of the decreé more than thirty 
daysbeforethedateof his application. T NIHALA 
v, KHAZAN SINGH 84 


—— — O, Vi, r. 17— Civil Procedure Code (Act 
XIV of 1882), s. 53— A4 mendinent of plaints 
when to | be allowed— Adverse . possession—Co- 
shavers—-Overt act— Joint property included in 
self-acquived  profasrty-—Parlition—Possesston, 
whether tobe upheld, 


` Under O, VI, 7. 17 of the Civil Procedure Code 
the powers of a Court in allowing an amendment 
of a plaint are far wider than was the case under 
the Code of 1882, and there is in the present 
Code no provision corresponding to the proviso 
to section 53 of the Code of 1882. s 
An amendment will not, however; be allow- 
ed if it converts the suit into one which is not only 
different from, but is inconsistent with, the plaint 
as originally lodged, and when the defendant 
is prejudiced by the amendment. ; : : 
"The main test in such cases is whether the amend. 
mepi . meets the ‘ends of justice by alow- 
inf the whole question in dispute to be decided 
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between the patties and to ensure a final deci- 
sion-azd to avoid unnecessary litigation. 

p The possession of one co-sharer cannot become 
adverse to that of other  co-sharers, unless he 
overtly asserts"an exclusive title as against the. 
others. ` i d 


. One of several co-sharers, if he includes a pot- 
lion of the property in which he has a joint title 
in.other property in which he has an exclusive 
title, may reasonably anticipate that he will not 
hecessarily be disturbed or be put to unjustifiable 
expense when partition eventually takes place, 
Such action on his part, therefore, does not amount 
to.an overt assettion of an excfusive title to that 

- portion of the joint property as against the others. 
Pesh GHULAM HAIDAR: KHAN v, BÅRDAR ALI 
KHAN ^C : 748 


——— —— 0, VIr. 17, Appendix A—-Suit against 
"Railway Company —Misdescription— Amendment. 
In a suit against a Railway Company the plaint 
described the‘ defendant as “The Agent A. B, 
Railway, Company, Ltd." The. Company, bow- 
* éver, was aware that the suit was Lrougbt 
against itself and not against the Agent: A 
“Held, that the fact that the' word ‘ Agent” 
preceded the name of the Railway Company in 
the description of the defendant was merely a 
misdescription ` and little more than a clerical 
error which could be amended at any time with. 
out prejudice ‘to the opposite: party. — . 
`- Sinéli Ram Behari Lali v. Agent, East 
Indian, Railway Company, 64 Ind. Cas. 1253 
4 P. L. T. 679, dissented from. 
^ Per Macleod, C. J.—1f it can be said that there 
has been a misdescription of a party in the title 
óf a plaint the'necessary amendment ought, in 
the intérests of Justice, to be allowed, if otherwise 
the rights of the parties would be prejudiced, 
Uf a Company is a party to a suit it should be 
described either as “The A. B. Company, Ltd., 
having its registered office at—" or as “A. B, 
a public officer of the C. D. Company.” B 
SaRASPUR MANUFACTURING Company v. B. B. 
,& C- I. RAmway Company, 25 Bom, L. R. 513t 
47. B. 785 HOME 1097 
—--—— 0, IK, applicability of, to éxecution pro- 
V ceedings— Application for execution dismissed 
in. defauli—-Remedy, proper-~—Ovder refusing to 
: vYestore application for execution dismissed in 
' defauli, whether appealable. ý 
“The provisions of O. IX. of the Civil Pro- 
cedure Code have no applicationto execution pro- 
ceedings. Where, theretore, au application for 
- execution of a decree is dismissed in default, the 
proper remedy of the decree-holder is to make a 
frésh application for execution of his decree, 
, An order refusing to restore an application for 
execution of a decree dismissed in default of pro- 
secutiou is not open to appeal. A BHARAT INDU 
v, ASGHAR ALI Kuan, 21 A. L. J. 1351 45 A. 148; 
(1923) A. I. R. (A) 460 .. 458 


in Sai, IX, rr. 2, 8— Specific Relief Act (I of 
1877) €. 42—Slar for "declaration-— dante 
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of guardian ad ltem or minor defendant—Dis- 

missa. for default — Farm cf cider.’ . 

In a suit. for declaration one of the several defend- 
auts who.disclaimed all interest in the property 
in dispute, appeared and admitted the claim. There 
was some -difficulty in serving the (uardian ad 
litem of one of the minor defendants, and a date was 
fixed for his appearance. Gy that date the guardian 
filed a written statement and then absented him- 
self. When tife suit was called on none of the* 
parties were present and the suit was dismissed 
for default under O, IX, r. 2, of the Civil Proce- 
dure Code. Itewas urged that the suit should 


not have been, dismissed and that at any rate 


the dismissal should:have been under O. IX, 
r. 8 of the Code: 

Held, (1) that the fact that one of the defendants 
had admitted the plaintiff's claim did not entitle 
the latter to have the suit decreed against that 
defendant and dismissed as against the rest under 
O. IX, r. 8 of the Civil Procedure Code, inasmuch 
as the provisions of that rule must be read with 
section 42 of the Specific Relief Act which makes 
the grant of a declaratory decreé discretionary 
and the discretion would obviously - have been 
wrongly exercised in this case by granting a decree 
against one defendant only and that the least 
important defendant who had disclaimed ail 
nterest in the property in dispute; ZR OL 


.(2) that the mere filing' of a written statement 
by the guardian ad litem of the minor defendant 
'before the case was called on did not amount to 
an appearance within the meaning of O. IX, r. 8, 
of the Civi] Procedure Code; CORR cm 
- -(3) that, however, the date on which the suit was 
dismissed having been fixed only for the appearance 
of the guardian ad litem of the minor defendant, 
the Court should not have dismissed the suit" on 
that date ,owing to the absence of the plaintiff 
but should have fixed a further date for the hear. 
ing of the suit. Pat” THAKUR PATHAK v. RAGHO 
PATHAK 5 |: ^ — . 559 


——— —-— 0, IX, r, 8, XXII, rr. 3, 9, O. XLIII 
r.1(k)—Suit dismissed in default in. ignor? 
ance of death of plaintiff—Refusal to set aside 
dismissai— Procedure. à 
An order under O, IX, r. 8 of the ‘Civi? Proce- 

dure Code dismissing a suit for default of 

prosecution on a date when the plaintiff was dead, 
in ignorance of such death, is a nullity. 

An order under r. 3, O. XXII of the Civil Pro- 
cedure Code dismissing an application to set aside 
an order such as the above is not appealable ; the 
proper remedy of the party affected is -an "applica- 
tion to the Court under r. 9 of O. XXII, to set 
aside the abatement, and if this application is 
also dismissed, the order of dismissal is appeal- 
able under r., r (f) ofO. XLIII of the Code. 0 
MIROIR PRASAD SINGH v. BHAGWATI, 90, & 
A. L. X. 70 
— 0." 1X, r. 9, application of — Execution 

application, disntissat of— Restoration. 

O. IX, 1. 9 of the Civil Procedure Code hag no - 
application to execution proceedings. *Hxecation 
applieations are practically never «estored, the 
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teason is, that fresh applications can be filed. 
O NAGESHWAR PRASAD v. Jar NARAYAN, (1922) 
A. IL R. (O., 201 


0. XVII, 1r, 2, 8—Dismissal of suit in 
Jo presence of plaintiff's Pleader Order, nature 
of-—- Remedy — Appeal — Revision, 

Where on the day’ of heaging of a suit the 
plaintiff is represented bye? Pleader who asks for 
refused, the Court 
cannot dismiss the snit for default under 
O. XVII, r. 2 of thé Civil Procedure Code but 
must proceed to dispose ofiton the merits under 
r. 3 ofthat Order. ‘ . 

Obiter:—The remedy of the aggrieved party in 
such a case is by way of appeal against the decree 
and not by way of revision against an order 
refusing restoration of the snit. | 

Patinhave-Tarkatt Rama Mannadi v. Velur 
‘Krishnan Menon, 26 M. 267, Vatguntathammal 
v. Vallhiammal Ammal, 41 Ind. Cas. 719 ; 41 M. 
256 ; 6 L. W. 337; (1917) M. W. N. 743, followed. 
M VISWANATHA ASARI v. SAMI ASARI, 18 In W. 
2093 (1923) M. W. N. 802 982 


————— 0, XIX, r. 8, JO. XXXVIII r, 5— 

Afidavit, form of—Responsibility for making 
` affidavit— Attachment before judgment— Principles 
-» applicable. : 


v 


Where an affidavit states that the information 
deposed to is true to the best of the deponent's 
knowledge, information and belief,it is imperative 
that the deponent should state how much of the 
affidavit is sworn to from his own knowledge 
and how much is merely sworn to from informa- 
.tion whch he believes to be true. 

Padmabdti Dasi v. Rasik . Lal Dhar, 6 Ind,’ Cas. 
4666; 37 C. 259, relied on. 

An affidavit in support of an interlocutory 
| application may be confined to facts 
which the deponent is able to deppse *to of his 
_own knowledge, or it,may beeone in which state- 
ments of his belief may also be admitted if 
the grounds of his belief are given, 
affidavit swears to certain facts as true and does 


— 





' not state that the facts deposed to are merely 


"within the belief of the deponent, then it must 
"be taken that the statements, in so far as they 
are statements of facts, are matters within his 
,own knowledge and not merely matters of belief 
only and it will be no excuse, if those facts should 
turn out to be untrue, to say that he did not in- 


^tend it to be taken that he was sweating things 


'within his own knowledge and that he merely 
intended to state what had been stated to him. 

The power given to the Courts, by r. 5 of O. 
XXXVIII of the Civil Procedure Code, to attach 


& defendant's property before judgment is not - 


meant to be exercised lightly or without clear 
proof of the existence of the mischief aimed at 
in the rule. To attach a defendant's property 
before his liability has been established Dy a de- 
cree may. have the effect of seriouslyeembarrassing 
him in the conduct of his defence, ds the properties 
-could not be alienated even for the purpose of 
putting hi in funds fer defending the suit which 
may eventually prove to have been entirely de- 
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void of- merit. This power should be exercised 
only when the Cont is satisfied, not only that the 
defendent is about to dispose of his propertv or 
to, remove it from the jurisdiction of the Coffrt, 


“but also that his object in so doing is to obstruct 


or delay the execution of anv decree that may 
be passed against him and so deprive the plaintiff 
if successful, of the fruits of victory. 

Once the Court actept the view that the de- 
fendant has no intention of alienating kis property, 
there is no longer any power in the Court to grant 
an order for attachment before judgment, because 
in such a case it is quitg obvious that the essential 
condition laid down in r. 5 of O. XXXVIII of the 
Civil Procedure Cod@ has not been fulfilled, 
Pat CHANDRIKA PRASHAD SINGH v. HIRA 
LAL ; | 721 


— —— Q. XXX rr. 22, 88— Execution of decree— 
Attachment, issue of, before service of * notice— 
Attachment, reasons for issue of, not recorded, 
effect of. - . 

. The issue of an attachment before the service 

of the notice issued under r. 22, O. XXI of the 

Civil Procedure Code, is a mere irregularity, and 


: does not invalidate the execution proceedings. 


Although the reasons for the issue of such an 


- attachment should be recorded at the. time, a 


failure to do so will not per se render the attachment 
invalid. ` O GigwaR SAHAI v. MANGAL, 9 O., & 


- A, In R. 92; 26 O, C. 288 : 





. 0, XXI, r. 80—Decree directing’ sale of 
property on failure of payment— Attachment, 
whether necessary before sale, : 
The procedure laid down in O. XXI, r. 30 o 
the Civil Procedure Code is only applicable in the 
case of & decree for the payment of money, that ' 
is to say, where there is no decree which affects 
any specific immoveable property. In such a 
case before any specific immoveable property 
belonging to the judgment-debtor can be the sub- 
ject of sale in satisfaction of the decree, it is neces 
sary that the property should first be attached; 

Where, however, a decree itself gives effect to 
a charge on specific immoveable property and 
directs the property to be sold in the'event of the 
decretal amount not being paid, the decree is in 


- fact something more than a decree for the pay- 


ment of money and it is altogether unnecessary 
that the procedure laid down in O. XXI, r. 3o, 
of the: Civil Procedure Code should be carried 
out before the property is sold. Pat JAGANNATH 
t 598 
———— 0. XXI, r. 88— Restitution of conjugal 
rights, decree for— Direction about wife not being 
, sent to jail in execution —Marriage during 
-© minority ~ Enmity. : 

The tendency of modern legislation is against 

sending women to Jail in civil matters, and the 
ower of sending women to Jailin civil matters 
should, therefore, be sparingly exercised. 

A woman who disobeysa decree for the restitu- 
tion ot conjugal rights loses her right to claim 
maintenance from her husband and this ought 
ordinarily, to be considered sufficient punishment 
for her disobedience, 


e 
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; Bat Parwati v. Mansukh Jetha, 59 Yad. Cas. 
361; 44 B. 972; 22 Bom. L. R. 1097, relied on. 


_@ Where it was found that a woman against whom 
a, decree had been passed for restitution of con~ 


.jugal rights had been married while she was still 


. à minor, that her husband had. neglected to main- 
tain lier for x8 or 19 years, and that there was 
bitter enmity between the parties: , 


Held, that this was a fit case in which the Court 


` ‘ought to .Sxercise the power, vested init by .O. 


. XXI, r. 33 of the Civil Procedure. Code by direct- 
ing that the wife shall not Besent.to Jail in execu- 
tion of the decree. _L® AMIR BIBI v. NUR 

“MUHAMMAD ^, a. D 716 


— 0, XXI, r, 86—Pre-emption decree— 

. Vendee not in possession of properiy— Payment 

.. of. pre-emption . money— Formal possession, 

.^ whether” necessary-~Trusts Act (II. of 1882), 

~ s. 82-—Pye-emplion decyee—Pre-empled. property 

undey movigage—Redemption with money paid 

- by presemptor-—Possession of vendee, nature of. 

~. In.a pre-emption suit; if the pre-empted prop- 

ertyis inthe possession of a mortgagee,. the. vendee 

"being only the owner of the equity of redemption, 

it is.not necessary for the pre-emptor, after he has 

“paid the pre-emptive price, to.apply for formal 

possession of the property. His title is complete 

on payment of the price, -Order XXI, r. 36, Civil 

Procedure Code, has no application to such a case. 

- Sita Ram Pande v. Madho Pande, 23 Ind. Cas. 
876;12 A. L. J 521, relied on. : 

Where in the case of pre-emption of sale of 
property subject to a mortgage, the vendée, on 
being paid the pre-emption money, redeems the 

- mortgage and.takes possession of the property, 
“he will, on the analogy of section 82 of the 
- Trusts Act; be considered to hold the property 
“on. behalf of the .pre-emptor. A RAGHUBIR 
“SINGH v. JophaSineu, 21 A. L. J. 4171 45 A. 4821 
` (1923) AER (A) 597. » 846 
LLLI, XXI, rr. 58, 68— Properiy sold in execu- 
tion of... money:decree— Attachment under mort- 
gage-decree—-Objection by prior. purchaser allowed 
~~Sale. under., .movigage decree, effect of—Order 
on objection, whether final... . - 





. Certain . property belonging to, S was mort- 


gaged.to_L. K. su.d S to recover a certain sum of 


money aud . obtained an order for attachment | Ali i. 
does not entitle the legal representative of a party 


“to the suit to take up an attitude contrary to that 


before judgment of the’ property. The. suit was 
- subsequently; decreed, L then obtained .a. decree 
an his mortgage aud attagted the mortgage prop- 
„erty. K brought the property to sale under his 
money-dectee and purchased it himself. He then 
filed an objection against the attachment and sale 
-of the property in execution of L's mortgage-decree, 
This objection was allowed and the property was 
. exempted from sale under L's decree. K then 
- obtained: possession of -the property. Several 
years later, L's representatives brought the prop- 
erty to‘sale’under L's miortgage-dectee and. pur- 
chased it: themselves. Thereupon they brought 
a-suit for possession and mesne profits against 


- Held, that the order on Ks objection having 
become finabaud binding on E and his Teptgsens 
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tatives, the sale of the property ur dor L's mortgage- 
decree was ineffective as against K and he could 
not, therefore, be evicted from -the property. 
PC SARJU Pnasap -MISSIR 9. MAKSUDHAN 
CEADHU RV, (1922) M. W. N. 793; (1922) A. X. R. 
(P. C.) 3419; 21 A. L. J. 105; 27 C. W. N. 2755.31 
M, L, T. 219 e i 882 


— 0. XXI, xr. 66, 90— Execution ef decree~- 
Sale proclamation — Valuation, alternative, ` 
y whether can be entered, . f j 
` The insertion of any valuation in a sale pro- 
clamation ogher than the valuation fixed by the 
Court is calculated to mislead intending bidders 
and should not be permitted, v 
. Beni Prasad v. Edal Singh, 49 Ind. Cas. 195} 
4 P. L. J. 37, followed. Pat DAMRUPAT SINGH V. 
RAMESHWAR. SINGH, (1923) Pat, 2c8;. (1923) A.L 
R. (Pat) 445 f 317 


———— 0, XXI, r, 89—Sale-proceeds, payment of, 
into Court—Money received by decree-holder: 

The payment of sale-proceeds into -Courtis not 
sufficient to constitute them money received by tlie 
decree-holder, within the meaning of r,;89, O..X XI 
of the Civil Procedure Còde.. B TOtARAM CHUNI- 
LAI V. CHHOTURAM-MOTIRAM, 25 Bom, L. R. 446; 
(1923) A. I. R. (B.) 299 ..454 


———— .0. XXI], r, 906— Execution of decree-—Sals 
—Property in possession .of. lenants— Formal 
possession, - delivery of, effect of-~Possession, 
suit for— Limitation, 


Zemindart property which islet out to tenants 





-for cultivation is not pfoperty of a nature of which 


actual possession can be obtained by an auction- 
purchaser. Therefore, in the case of such property 
the delivery of formal possession to thé auction- 
purchaser under the: provisions. of O. XXI, r.' 96, 
Civil Procedure Code, gives a fresh start of limi- 
tation, " e . < E 
Jang Bahadur Séngh v. Hunwant Singh, 63 Ind. 
Cas, 212; 19 A, L. J. 469; 43 A. 520 (F. B.), dis- 
tinguished A RAM-ILALLAN SINGH v.: HARAKH 
NARAIN RAI 20 A. L. J, 6411 (1922) A, I. R. tA), 
463 br 930 
— 0. XXII, r. 4 9) — Legal representattue— 
Pleading, repudiation of. ` ; 
O. XXII, r. 4 clause (2) of the Civil Procedure Code 





taken up by his predecessor in the, pleadings, 
Birendra Kishore Manihya Bahadur v. Akram, 
Ali, 13 Ind. Cas. 5:3; 15 C. 1. J,194; 39 C. 4391 
16 C, W. N. 304, Rangasami Gounden v. .Nachl- 
appa Gounden, 5o Ind, Cas. 498; 42 M. 523; 36 M, 
L. J. 493; 17 A. L. J. 536129 C. IL. J. 53901 21 Bom. 
L. R.640! 23 C. W. N. 7771 (1919) M. W. N. 2621 
26 M. I: T. 5; 10 L. W. 195546 I. A. 72 (P. C:), 
followed. M KozHIEOT PATINHARE EOVILAGATH 
THAMBATTI "THAMBURATHI v. SANKARAMENON 976 
0. R&I, r. 9-—-Limitation Act (IX. of 
1908), s. 5, application of—Legal representative 
of deceased ‘party—Delay.in applying for sub- 
stitution—Minorily -of representative—Suctession 
Certificate, oblatning of—Delay, witether excusable; 
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Where there is delay in presenting an application 


for substitution of the representatives of a deceased 
party, due to the representatives being minors 
and to the fact that they had to obtain a Succession 
Certificate, there is sufficient redson to excuse 
the delay within the meaning: of section 5 of the 
Limitation Act, read with*O. XXII, r. 9 of the 
. Civil Précedure Code. O AKHTAR .HUSAIN V, 
QupRATT ALI, 9 O. & A. L.R. 267; 26 O, C. 206 & 
244 215 


—— 0, XXIII, T. 8, O. XLIII, r. 1« (m)— Order 
holding that.no compromise “kas been ‘proved 
— Appeal, whether lies. 

Rule 3 of O. X XIII of the Civil Procedure Code 
applies only where it is proved to the satisfaction 
of the Court that a suit has been adjusted wholly 
orin part by any lawful agreement or compromise, 
or where the defendant satisfies the plaintiff in 
respect of the whole or any part of the subject- 
matter of the suit. The rule does not lay down 
what the Court is to do if it finds that there has 
been“ no adjustment, compromise or satisfaction, 

Therefore, an order holding that-there has been 
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no compromise is not an order’ under r.3 of. 


O. XXIII of the Civil Procedure Code and is not 
appealable under r. I (m) of O. XLIII of’ the 
Code which pre-supposes the existence of an 
agreement, compromise or satisfaction. : 
Mahamai Idris Meah v. Mahamad Esahak, 
42 Ind. Cas.192, distinguished. L SHANTI -SARUP 
v. JAHANGIR M AT-BANSI MAI 177 


0. XXVI, r. 1— Commission to examine 
witness— Court, duty — of—Pleadings— Fraud, 
allegation | of— Evidence required. : 

Evidence taken on commission should only be 
used when the witness is proved to'be too ill to 
give evidence in Court, or is absent, for other suffi- 
cient reason. * 

Charges of fraud end colfusion should be 
proved by those who make them-—proved by 
established facts ' or inferences legitimately 
drawn from those facts taken together as a whole. 
Suspicions and surmises and conjucture are not 

ermissible substitutes for those facts or those 
inferences, but that by no means requires that 
every puzzling artifice or contrivance resorted to 
by one accused of fraud must necessarily be 
completey unrevelled and cleared up’ and made 
plain before a verdict cati be properly found 
against him, PO Satisa CHANDRA CHATTERJIU 

UMAR SATISH KANTHA Roy, (1923) A. I. R. 
(P. C) 73; 45 M_L. J. 363 (P. C) 891 


———— 0, XXVI, r,.4— Commission to examine 
"defendant as his own witness, when may be 
issued. 

Defendant, who was residing in the territory 

of a Native State, more.than 200 miles from the 

` Court in which the suit was pending, and who 
was the onlv witness on his own bepaif. applied 
for a commission for his examination as a witness. 

The application was rejected and an ex parte 

decree was passed against “him. On fevision : 

. Held,” that this was:a fit ease in which a 
commission ouglt to have issued for the examina- 

‘tion of the defendant as his own witness; aud 
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that the ex parle decree must be set aside and 
the suit decided afresh after the examination ‘of 
the defendant on commission.  L, ELVEĘRS. v. 
AMERICAN Motor COMPANY ` '.998 


—— — — 0. X XXII, rr. 8, 4— Suit against minor— 
Guardian ad litem, Appointment of—Officer of 
Court, when can be appointed— Notice to minor 
and natural guardian— Failure of® guardian 
to produce, evidence—Decree, whether binding on 
minor. * i ; 


. 
Inrespect of the Spo ment of a guardian fora 
minor defendant, O. X XXII, r. 4, of the Civil Pro- 
cedure Code does not impose an obligation on the 
Court to insist on the plaintiff to produce an affida- 
vit to the effect that there is no other person fit 
and willing to act as guardian for the sui€ or to 
ascertain and exhaust the relatives of the minor 
defendant before appointing an officer of the Court. 
. Under O. XXXII, 1. 4, of the Civil Pro- 
cedure Code an officer of th: Court can be 
appointed guardian when there is no other 
person fit and willing to act as guardian for the 
Suit. But the fulfilment of this conditioh must 
be considered with reference to the circumstances 
of each case. aaa 
Order XXXIT; 1.3, (4) of the Civil Procedure 
Code ‘does not require any notice of the proceed- 
ings to tlie minor ; nor is separate notice of a pro- 
posal to appoint a Court guardian necessary to 
the father or other person in whose care the minor 
is, when such father, guardian or other person is 
a party to the proceedings and is aware of the pro- 
posal. The absence of such notice is, in any case, a 
mere irregularity, which does not affect the validity 
of the proceedings, in the absence of proof of fraud 
or gross negligence on the part of the person-ap- 
pointed. - i 3t 
Munnu Lal v. Ghulam Abbas, 6 Ind. Cas. 788; 
32 A.'287; 11 C, L: J. 557; 12 Bom, Li R.^439; 14 
C. W. N. 744, 8 M. L. T: 57; 20M. L. J. 501; 37 
I. A. 77; 13 O. G. 123 (P. CJ), followed. ~- I 
Rashid-un-nisa v. Muhammad Ismail Khan, 
3 Ind. Cas. 864; 31 A.'572; 13 C. W.'N. 1182; ro 
C. L, J. 318; 6 A. I. J. 822; 11 Bom. LL. R.-1225; 
6 M, L. T. 270; 19 M. L. J. 631; 36 I. A. 163 
(P.C), distinguished. E 
A, decision obtained against a minor represented 
by a guardian cannot be set aside in the-light of 
fresh evidence which was not produced at the pre- 
vious trial unless it can Be shown that the failure 
to produce such evidence was the result of gross 
negligence or fraud on the part of the guardian 
ad litem. M RamMaswamt CHEZTY 7. DORAISWAMI, 
44 M. I, J. 2031 17 L. W. 638 (1923) A, I. R. 
(M.) 465 ' 400 


——— O, XXXIII 7. 5— Application for leave 
to sue as pauper— Evidence! on plaintiffs’ 
title, whether can be taken. 

In an application for leave to sue as a pauper 
the Court'is notentitled, before deciding whether 
to grant or refuse the application, to take evidence 
from the parties upon the question of the plaintiff’s 
titlegtvith a view to find out whether the plaint- 
iff has a cause of action, Taking such evidence 
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-awnounts to. exercising a jurisdiction not vested 
by law. | . MK 
` -Jogendra Narayan Ray v. Durga Charan Guha, 
52 Ind. Cas Gro, 46 C. 651, relied on. 
"+ Charu Sita Dasi v. Haran Chandra Mukherjee, 
“50 Ind. Cas 520; (1919) Pat. 232, dissented from 
Kamrakh, Nath v. undar Nath, 20 A. 
290; A.W. N. ` (1898) .36; 9 Ind, Dec. 
(N. S.) 552 and Chaterpal Singh v. Raja Raw, 7 
A. 651 (F. B.); A. W.N. (1885) 156; 4 Ind. Dec. 
(N. Ss.) 854, distinguish&l. A SHAURAN BIBI v. 
“ABDUS SAMAD, 21 A.L. J. 4413 454.548 | 588 
pene 0. XXXIII, r. 5 idj—Pauper .petition— 
‘Cause of action—Extraneous evidence, admis- 
sibility of. S 
In dn application for permission to sue in formal 
‘pauperis, in order to ascertain if the plaint dis- 
closesa cause of action undet O. XXXIII, r. 5, of 
-the Civil Procedure Code, it is not competent to the 
“Court ‘to go teyond the allegations in the plaint 
and on extraneous evidence to find whether the 
plaintiff is likely to succeed on the cause of action 
alleged. 
Govindasami Pillai v. Municipal Council 


l *Kumbakonam, 45 Ind. Cas. 95; 41 M. 620; 34M. 
XL. J. 399, followed. M BoLIMAII MURIGADU v. 





NALLA BAPADU, (1923) M. Wi N. 412: 18 L. W. 53 . 
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0. XXXIII, ur. 7, 15— Application fov 
leave io sue as pauper, dismissal of, for want of 
- _ prosecution Fresh application, whether barred. 


. The rejection of an application for leave to sue 
asa pauper for failure of the applicant to press 
. it,is a bar to a subsequent application for leave to 
sueasa pauper in respect of the same right. 
. iRanchod Moray v. Bezanji Edulji, 20 B. 86; 
to Ind. Dec. (N. $) 616,  Naraini  Kuar v. 





Makhan Lal, 17 A. 526; A. W. N. (1895) 106; 
8 Ind. Dec. (N. 8.) 636, relied on. L BEGUM”. 
2 897 


JAFAR Hassan - 
-——-— 0, XXXIV, r, 1. See TRANSFER OF PROP- 

ERTy Act, $. 91 (f) ' 8 
O. XXXIV, r. 4—Mortgage suit—Preli- 
minary decree——AÀ pplication to make decree final 
—Iimitation, operation of. See LIMITATION 
Act (IX or 1908}, Sco. I, Art. 182 187 


— 0, XXXIV, 12.94, 10—Morigage suit— 
Preliminary decree—Costs in appeal, whether 
vecoverable $ersonally— Practice, 


In an appeal against a preliminary decreein a 
mortgage suit, it is open to the Appellate Const 
to direct that costs awarded agairst the ursuc- 
cessíul appellant be recovered from him 
personally. But in the absence of such ex- 
press direction the costs sanctioned by O, XX XIV, 
tr. 4 and ro, Civil Procedure Code, are added to 
the mortgage-money and are in the first 
instance recoverable from the mortgaged prop- 
erty after the decree is made final. 

Damber Singh v. Kalyan Singh, 43 Ind. 
.Cas. 557; 40 A. 109; 15 A. L. J. 914 and Sadis 
„Husain Khan v. Ummaiul Fatima Begum, 4 
Jud. Cas, 329, followed, 





— 





— 
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Amina Bibi v. Rama Shankar Misar, 50 Ind. 
Cas. 730; 17. A. L. J. 582; 41 A. 473, distin- 
guished. A MUHAMMAD ÍPFYIKHARULLAH V BANKE 
Lay . fa ak . + 980 
———-— 0, XXXIV, r. b— Final decree, application 

Jor— Notice  judgment-debtor, necessity of: ^ 
. Notice te the judgment-debtor is not"prescribed . 
by law before making a decree final on the applica- 
tion of the decree-holder, butin practice it is given 
on the principle that it is just.and-proper to hear . 
the opposit® party. - ig < 

Where a notice of an application by a decree- 
holder to make his decree final is duly served on 
the judgment-debtor but he fails to appear to show 
cause on the date fixed for the hearing, it may bé 
reasonably inferred that he has nothing to say 
in answer to the application. If the first applica- 
tion is subsequently dismissed in default and the 
decree-holder applies again, a second notice. is not 
required under the circumstances. N BABOOJI 4. 
RAMGOPAL, 19 N. L. R. 124 . 89 


0. XXXIV, r. 5 Preliminary decree— 
Execution, application for, whether can be treated 
as application for final decree.. NS 
When the holder of a preliminary decree, inste: 

of applying for a final decree being passed, applies 

for the execution of the decree, the Court has no 
jurisdiction to treat the latter application as an 
application to make the decree final, S SAKER 

CuHANDNARSIDASU. VACOOB, (1923) A. I. R. $3 

I4 foo "E s 31 

—— 0, XXXIX, r, 1— Temporary. injunction, 

grant of. 5 ih Lat th : 
An ad interim injunction ought not to be given 
when permanent relief is not. obtainable, . Pat 

BISHUN PRASHAD v. SASHI BHUSAN, (1923) A: I. 

R. (Pat.) 193 í 294 


LA | E 
— 0. XL, r. 1— Déclaratory suit— Receiver, 
appointment of— Agricultural land— Appoint- 
ment of Receiver to collect rent— Jurisdiction of - 
Civil. Court. : : ; 
The question that a Contt has to consider 
in dealing with an application for the appoint- 
ment of a Receiver is whether, in the circumstances 
of the case, the appointment of a Receiver is just 
and convenient, the object merely being. to 
preserve the property. M 
A Court is not debarred from appointing a Re- 
ceiver of property forming the subject-matter 
ofa declaratory suitin which possession of the 
property isnot to be awarded to one party ot the . 
‘other. $ : - . 
Dan Prasad v. Gopi Kishen,22 Ind, Cas. 59; 
36 A. 19] 11 A. 1. J. 973, Amarnath v. Tehal Kaur, 
67 Ind. Ca: 383; 4 U., P. L. Rc(L) 71; (1922) 
A. I, R (L) 444, relied ou. : 
A Civil Court has jurisdiction to appoint à 
Receiver te collect the rents of agricultural land... 
Raghbir Singh- Jaswant Singh v. Narinjan Singh, 
72 Ind. Cas. 569: (1923) A I. R (L) 48, disting- 
uished. L DHUMI Vv. "MUHHMMAD,SAJJAD AlX 
Kuan, (1923) A. L R. (D) 623 | | * 600 


— 0. XLI, r. .22— Appeal barred. by time 
— Cross-objections, whether canbe heard, ` 











, Dás& 
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' An appeal must be properly before the Court 
in order that cross-objections may be heard. 
Where an appeal is barred by time neither 


the appeal nor the cross-óbjections are properly ' 


before the Court, and the Court has no power 
to proceed with «either. L JAIGOPAL SINGH v. 
MUNA LAL, 4 Le 140; 5 Le D. Fe c 


7———^— 0. XLI, 7. 28,.0. XLIII, r.d — (4) — Order 
. of remand involying question of custom— Appeal, 

whether lies, : 

There can be no appeal from an order of remand 
passed under O. XLI, r. 23, of the Civil Procedure 
Code where the question involved is one of custom. 

Sawan Singh v. Mothu,23 Ind. Cas. 8175 85 
P. R. 19141 162 P. I, R.r9gt4j 120 P W R. 1914, 
followed. L Cmawpo v. Miran BAKHSH, (1923) 
A.I R. (Li) 525. 650 


———— 0, XLI, r. 28, O. XLII, r. 1 (u)— Appeal 
against order of remand- Finding of fact based on 
másappreciation of case— High Court, interference 
by. : 

- In an appeal from an order of remand findings 

of fact cannot be examinedin second appeal, but 

where it appears that the first Appellate Court 
has failed to appreciate the ral question in con- 
troversy between the parties, the High Court 
will interfere and direct a re-hearing of the 
appeal. L Qavir BAKHSH v. SHAMAS DIN, (1923) 
A. LR, (L.) 206 | 706 


0, XLI r, 27———Evidence fresh in 
appeal —Document filed after close of argumentis, 
. Whether admissible. e - 


Where a document is filed by a party in the 
Appellate Court after arguments have been finished 
on both sides and judgment is reserved; it ought 
not to be admitted in evidence without giving 
the. other party an opportunitye to raise any 
objection which he might hafe to its admissibility 
iu evidence. O MANJURI Dass: v. HEUS AMA 





————— 0, XLVII, r, l—Second appeal, disposal 
of —Discovery of fresh evidence— Review, 
. An application for review based on the ground 
of discovery of fres1 documentary evidence cannot 
be entertained after the disposal of a second ap- 
eal,- E DTAS 5 
Nandkishore v. Anwar Hussain, 4 Ind. Cas, 
809: 32 A. 711 6A. L. J. 979, followed. A MARIAM- 
UN-NISSA Brsrv. BABU RAM, 21 A. L. J. 377; 45 
A. 451; (1923). A. I. R. (A) 541 ~ 1018 


——-——— 0; XLVII, rr. 4, 6 — Review, application 
for— Appeal, filing of, effect of— Procedure. 

If an applicajion for review is made in proper: 
time and before an appeal has been preferred,- 
the Judge is not prevented from proceeding upon 
the application for review by the subsequent 
presentation of an appeal. That power exists 
so long as the appeal is not heard, kefause once the 
appeal is heard, the decree on appeal is the final. 
decree iu the case, and the a plication for review 
of judgment of the Court of first instance can 
no longer be prosecuted. Og the other hand,. 
if the application for review is successful and the 
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judgment is vacated, the appeal: directed against, 
that judgment can ‘no longer proceed. Wieen 
a final decree is made ‘after the review has been 
admitted that decree is, however,*liable to be 
challenged in accordance with law. 

Bivjbasi Lalw. Salig Ram, 14 Ind, Cas. 472i 
34 À.282; A. L. J. 183,- Kanhaiya Lal v. Baldeo 
Prasad, 28 A.240;A W. N. (1905) 265, Vadilal 
v. Fulchand, 30 B. 56; 7 Bom. L, R® 664, Nanhe 
v. Mangat Rel, 20 Ind. Cas 647, Arayalpurath 
v. Cheekiladen Ahmat, 2 Ind. Cas. 294, Gour 
Sundar Bhoumih v. *Rakhal Raj Bhoumik, 34 
Ind. Cas. 592; 27 C, L. J. 326; 20 C, W., N. 1165, 
Mahsud Mali v. Secretary of State, 9 Ind. Cas. 
532, Pyari Mohan Kundu v.. Kalu Khan, 4x 
Ind. Cas. 497;44 C. 1011 and Bhurrut Chunder 
Mojoomdav v. Ram Gunga Sein, B. I. R. Sup. 
Vol. 362; 5 W. R. 59, relied on. . 


The Court is competent to determine whether 
when a review is granted the case should be re- 
opened in part or in its entirety. When, however, 
on the grant of an application for review, no reserva- 
tion is made, it may fairly be assumed that the 
entire case is intended to be re-opened, 


` Gour Sunday Bhoumih v, Rakhal Raj Bhoumth, 
34 Ind. Cas. 592; 27 C. L. J. 226; 20 C. W..N. 
1165, Bhubaneshwari Koer v. Ajodhya Singh, 
11 Ind. Cas. 102; 15 C. L. J. 349, Sadar-ud-Din 
v. Ehram-ud-Din, 20 Ind. Cas, 6701 19 C. L. J. 
225; 18 C W.N.22 and Janaki Nath v. Prabhesini 
Dasi, 30 Ind. Cas. 898; 19 C. W. N, 1077; 22 Q 
L. J. 96; 43 C. 178, relied on. i 

A review proceeding ordinarily: commences 
with an ex parte application, The Court may 
then, either reject the application at once, or may 
grant a Rule calling on the other side to show 
cause why the review should not be granted. In 
the second stage, the Rule may be either admitted 
or rejected and it is obvious that the hearing 
of this Rule may involve to some extent an investi, 
gation into the merits, If the Rule is discharged, 
then thecase ends, If, on the other hand, the Rule 
is made dbsolute, then the third stage is reached; 
the case is re-heard on the merits and may result 
in a repetition of the former decree or in soma 
variation ofit. Though in one aspect the result ig 
the same whether thé Rule be discharged or on the 
re-hearing the original decree be repeated, in law 
there is a material difference, for, in the latter 
case, the whole matter having been re-opened, 
there is a fresh decfte;in the former case the 
parties are telegated to and still rest on the old 
decree. Consequently, the order appropriate to 


- a discharge of the Rule is the rejection of the appli- 


cation, an order so made terminates the second, 
stage of the proceedings and there is no third 
stage for the re-hearing of the case. a 
- Vadtlal v. Fulchand, 30 B. 56;7 Bom. I. R. 
664 and Nanhe v. Mangat Rai,20 Ind: Cas, 647,. 
relied on. $ 


: Where an application for review is- presented 


. under O. XLVII, r. 5 of the Civil Procedure Code,’ 


in respect of a decree-made by. two Judges, if one: 
of them is absent from the Court, the 
jJ@age may dedi with the matter’in the first twa 
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‘stagés, as mentioned above but notin the third, 
Q` GOUR Kersana SIRCAR v. NILMADNAB SAHA, 
35 G7 L. P484; 1923] A. 1. R. (C) 113 34 
> Sch. II para.. 1—- Arbitvation— All 
parties inieyasted" — Paylies who have failed to 
pear; whether necessary parties. to reference. 7 
From the mere fact that a certain party to a case 
does not put in an dppearance and the case proceeds 
ex, parte so f&r as he is concerned, it cannot be 
assumed that he is not. an interested party 
within the-meaning of paragraph 1 of Schedule IT 
ta the Civil Procedure Qodos >, etos 
. Polita, Pavana Panda y. Narasinga Panda, 51 
Ind, Cas. 155; 42.M. 632; 36 M. L. J. .538 and 
Laduram Nathmall v. Nandalal Karnri, 55 Iud. 
Cas.747; 47. €. 555; 31 C. EJ. 156, relied upon. 
M PASUMARTIBHAGAV ANULU v. BOLLAN SEETHÁ- 
RÀMASWAMI, 44 M. L.] 859; 17 L. W. 424; (1923) 
M. W. N.296; 32 M. L. T.,298; (1923) A. I. R. 
(CURL M cae ee NG 202 
roe Sch. IL para. 16— arbitration — Arbitras 
or acting on. private information-—Misconduct.— 
Award, whether valid Guatdiaw and > minoy— 
Minor, whether bound by guardian's admission 
. — Reference by guardian waiving right to object 
» to award, whether binding on minor, Ps 
< An arbitrator is not entitled to examine witnesses 
in-the absence of parties or institute private en- 
quiries“beliinid their back and an award based 
en such information or knowledge is invalid, unless 
a power is expressly vésted in-the arbitrator by 
agreement of parties where they are sui juris. ; 
In ve Gregson aud Armstvong, (1894) 70 I, T. 
fo6;^ro Ri4o8; Harvey v. Shelton, (1844) 7 Beav. 
455) 49 E. Ri rrr 13.1. J. Ch. 466; 64 R. R. 
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. Venhatasubba Rao, J..-A'statemént in the 
nature of an admission by a guardian is not as 
such conclusive against a minor. 


-| If once it is found that evidence has been im- 


properly admitted, the question whether such 
evidence had or hàd not an effect on the arbi. 
trator's mind is immaterial and the award cannot 
be supported. = “ET RS 

‘Dobson v. Groves, (1844) 6 Q. 637; 115 "E. Re 
239; 14 L. J. Q. B. 17; 9 Jur. 86; 66 R.R. 500; 
Walker v. Forbisher, (1801) 6 Ves. 70; 3x E. R. 
943; 5R. R. 223, relicd on. M Cu.wTALAPUDI 
SANYASI v. Cu 'NTALAPUDL.VENKATA RAO,17 L. 
W. 71; (1923) M. W. N. 7; 44 M. L. J 253; 
(1923) A. I. X, (M) 301 : ^o 470 


Committee— Temple ^ Committee—Meeting—Quo- 
' rum, wani of-— Adjournment— Notice. $ 

` Where a duly notified meeting of the members 
of a Temple Committee cannot be held owing to 
there being no quorum, such meeting cannot be 
adjourned to, and held at, a later hour, without 
notice of such adjournment having been previously 
given to all the members of the Committee; an ad- 
journed meeting held without such notice, and 
all business transacted thereat -are invaild. B 
NILKANTH DEgvRAO NADKARNI V. MURARI GOVIND 
MHALE,25 Bom. L, R. 315; (1923) A. Y. R. 4B.) 
272 : 178 
Companies Act (VI of 1882), s. 169— Appeal, 

“delay in presenting—Extension of time—Suffi- 
: ‘cient cause- Negligence. . M sys 
< Appeals under the Companies Act ought 
to be filed with such promptitude' as to render 
service of notice upon the respondent possi- 
ble within the three weeks prescribed,by section 
169 of the Act. The Appellate Court will not 
éxtend the time for appealing unless the delay 
is caused ejther by the conduct'of the respondent 
or by mistake® of the officials of the Appellate 
Court, d : 

` Daulat Ram v. Woollen Milis Co., 95 P. R. 
1608; 165 P. W. R. 1908, Ghisu Mal v. Porter, .. 
1o Ind. Cas. 9051 33 A. 041; 8 A. L. J. 719; Rama- 
nappa v. Official] Liquidator, Bellary Brucepetta 


` Stock, and Loan Transacting Company, 22 M 291) 
a * 


8 Ind. Dec. (N, 8.) 207, relied on. IER 
~ Thẹ carelessness or ignorance of a Pleader is 
not a sufficient reason to extend the time fixed: 
by section 169 of the Companies Act and the 
Court should notshow leniency insuch matters. 
without sufficient cause. _ A MEAE 

^ Hira Lal v. Himalaya Glass. Works Co., 19 
Ind. Cas. 4335176 P. L. R. xoii; 100 P. W. R. 
1911, followed, L NARINDRA -NATH V, KISHEN 
LAL - i : | SH 


Gonstruction of econtract— Coniract for sale- of 
goods: Arbitration. clause—Clam for damages 
for, nowedelivery, whether claim arising out of 
contract. ` ` ] LN CP s 
A contract fos the sale of- goods contained a 
Clause providing that-any claim or dispute of any: 
Sort whatever arising in connection with the con- 
tract, unless amicably settled, must be* referred 
to,arbitration, "Plaintiff sued to.recower damages, 


taia 
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for non-delivery of a portion óf the goods con- 
tracted for: 

Haid, that the plaintiff's claim being for damages 
arising out of the failure of the “defendant to fulfil 
his contract to supply the goods, was covered by 
the arbitration clause aitd his suit was not, there- 
fore, maintainable. a) 

Ganesh Das-Ighar Das v. Durga Dat- Jagan- 
Nath, 60 Ind. Cas 776; 2L. 19; 3 L. L. J. 6i; 
(1922) A. I. R. (E) 97, followed Lh, GHAMANDI 
LAL-NARAIN Das v. CHURANJI  Lar-POKHAN 
Mary, 5L Ta J. 14654 T, 168; (19:73) A I.R (LI) 
453 459 


—— —— Sale of goods—QC. I. D. conivact, incidents 
of-——-Purchaser, whether can refuse payment 
except on delivery. 


One of thé clauses in a cotitráct for tlie sale of 
goods provided that the vendor shall draw upon 
the purchaser through any Bank in sterling for tlie 
total amount of the invoice at 60 days’ sight, the 
Bills of Lading and shipping docutherits to.be hand- 
ed to the purchasér on payment of the draft. ‘THe 
purchaser further bound himself to accept such 
drafts for presentatión did pay at maturity not- 
withstanding any objection he thay have oh 
account of any variation whatever ffom the 
terms of the indént, sich objections, if any, to be 
settled privately dr by arbitrátion. The purchaser 
also agreed not to raise any claimin respect of the 
transaction unless hé hdd accepted and retired the 
draft or drafts: . f ; 

Held, that on a true coristruction of the agree 
ment the purchaser was bound to accept the drafts 
upon presenfatio- on tender of the Bills of Lad- 
ing aud shipping documents, dnd no claim could 
be raised by him, hor arbitration inveked until 
such payment had been made, 

When goods have ben sold upon C.I. F. termis, 
the contract of the seller is performed by tenderitigz 
to the buyer the documents which would ' en- 
able the latter to obtain on the ship's arrival 
the delivery of the goods contracted for. 
Thése documents must bé tendered within 
á reasonbble time from the time agreed upon 
for shipment of the goods which they represeut. 
1f the contract of Sale provides that payment is 
to be made by draft draws on the buyer, the lutter 
is bouud to accept the draft on tender of the 
proper dociunénts. This he must do'even though 
the goods be lost or destroyed at the time the draft 
is présented. The delivery he is éntitled to as 
against payment of-the contract price is not the 
goods contracted for but their symbol represented 
usually by. thé Bill of Lading, Charter-party, 
Invoice and Policy of Instance. Upon payment 
he cán, upon arrival of the ship demand the goods 
tlientselves, and should, these not be forthcoming, 
or,when forthcoming, not be of the nature con- 
tracted for, all his remedies at ñaw are then 
open to him, NOM Ver 

Clemens Horst Co. vs Biddell, Brothers, (1912) 
A. C.*18; 8t L. J. K. B, 42; 105 L. T. 5631 17 Com. 
Cas. 55; 12 Asp M. C83] 56 8, J. 50; 28 T. L-R. 
42, felied on. L BUSBY Murry & Co.v. Hertz 
"& Co., (1923) A. I. R. (D) 5411 4 Ie 215 491 
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Construction of _do¢ument—= Admissigx of exe. 
_cutant, value of, | . e - 
The admission of thé exécutáüt of à document 


“cannot be utiliséd to coutrüdict «he document. 


Evidence cánnot be admittéd to stidw the inten- 
tidii of thé exécutadt which is üot disclosed by the 
authorised channél, namély, the words which he 


. Greai Western, Railway v. Brist® Coi borátion. 
(1918) 87 L J. Cli, 414; 16 L G. R 393, relied of, 
0 MoNMOTHA Nativ  PROBODEH CHANDRA; 37 
416 


—— --— “ Auladdar aulad, "' meaning of. í 
Thè éxptéssidn avladdar dulàd id a document 
includes descendants whether male or ‘feindles 
except descendants through females. EE: 
Abdul Ganne, Kasaim v. Hussen Miya Rahi- 
tulla, xo B.H C. R.,7, followed. BSavap Mika 


SauugB Sanayi Mia RAPI y, Bar CHugom 
BEGAM- ^ ‘ l ` 427 
aman Douciient måhing shéntion of exécuiaint's 


hziv—.Inteiition to co wey, title, 

A Hindu lady who had an absolute estate in cet 
tain property executed a mukhiàrnamd ih favour 
of oue G, her son-id-law, which coutdined „the 
following clause: “My daughter's som R is iy heir, 
but he is now a' minor and is unable to manage 
the village and Court affairs personally. I, the 
‘exécutant, am a parda nashin lady, and it is im- 
possible for me to manage the village and Court 


affairs unless I appoint a générálágent. Théréfore, - 


of my own accotd, and free Will I Have appointed 
G, as my generalagent. "This mukhlarnamê shall 
remain in force until riy gràudsoir R attdius his 
majority. On attaining his majority hé shall 
either look after his affairs personally or appoint 
a mukhtar:.” E 
Held, (1) that the whole object of the powet-of- 
attorney was simply to arrange that ds R, whom 
the executant believed to be her heir was a titor, 
-and as she herself was unable to managé her dffaits 
personally, G, who was R's father, should look aftér 
the estate iutil the latter attained his majority; 
(2) that the expression ‘‘ my daughter's son R 


~is my heir " was merely a statement of bêlief 


and was not intended to convey title ; 

(3) that the expression ‘ on attaining his 
majority he should either look after his affaits 
personally or appoint a mwkhtar " did not, aad 
was not intended defüitely to, confer any right, 
but was merely a statément of what would take 
place i normal course on the assumption. that 
in law R was the executant’s heir; 

(4) that, therefore, the clause in the power- 
of-attorney was nota Will.of a disposition of 
property in any sense, nor could it be regatded. in 
any way asadeclaration of trust conveying aüy 
definite rights, Pak Ram BAHADUR SEN o 
GANESH BHAGAT ^* 542 
—=--=+=-Substantial question of law. Ses Civi, 

PROCEDURE CODE (Act V oF 1908), s. 110. 407 
———-—Wajb.ulasme- Hindu widow Adoption, 
- A group of villages was ownéd by Hindus 
“bajbnging to thé same caste. In the wifib-ul-araiz 
.of sonie villagesit was stated that widows Gould 
adopt sons to their deceased husbands without 


' 


- 
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having an authority from them to that effect. 
In the wajib-ul-ayaiz of the other villages it was 
simply stated'that the widows could adopt: 

Held, that the statements were not inconsistent 
“and amounted to the same thing that the 
` widows could adopt without an authority to that 

effect from their deceased husbands. P O Biswa 
NATH SINGH v. JUGAL KISHORE, (1923) A. I. R. 
(P. C.)90 18 L.W.88; 45 M. L. J. 21519 O. & 
, À. L R. (P. C.) 563; (1923 M. W. N. 620; 26 O. C. 
228; 38 C, L. J. 299; 33 M. B. T. 289 (P.C.) 244 


Wajib-ul-arz— Record of custom or con- 





tract, 


A village confiscated by the Government during 
the Mutiny was re-granted to a single individual. 
At a subsequent Settlement a record was 
made in the wajib-ul-ars, purporting tobe a record 

‘of a custom of pre-emption in the village: 
. Held, that having regard to the history of the 
village there could not have been a custom of 
pre-emption in existence at the time of the re- 
‘grant and that the record must be deemed to be 
-A record of contract and not of custom, A SHIB 
Dai v. KANIZ FATIMA,21 A, L. J. 99; (1923) A. 
I. R. (A) 282 636 


Will or gift— Invalidity of one clause, 
whether affects whole Will—Muhammadan Law 
—Rule against perpetutties, applicability of. 

. In dealing with the internal evidence of a docu- 

ment which purports to be a Will upon its own 
icharacter, neither the'reservation of property to 

„the testator nor the alleged delivery of possession 

to thelegatees are in themselves sufficient to 

„destroy the apparent character of the document. 
Actual delivery of possession to a beneficiary 

.is not fatal to the character of a testamentary 

bequest, It is evidence against the disposition 

being testamentary but itis not a fact which per 

“se annuls its testamentary character. As evidence 

-it can be rebutted by other evidence. u al 
It is a natural aud intelligible position that a 

‘testator may wish to put his legatees in immediate 

‘possession to test the success of the disposition, 

to avoid disputes as to the interpretation of the 

:Will and to. familiarise the beneficiaries with their 

eventual properties. Courts must necessarily re- 

.cognise such temporary possession as not incom- 

patible with a Will, provided that the disposition 

-to which such possession gives effect is unmistake- 

-ably revocable and that possessionisnot intended 

tō confer a permanent title during the testator’s 
lifetime. | - : 

-. The essential of a gift is that the donor -should 

intend immediately to divest himself of the 
property. . n qe 
“The rule against perpetuities does not-rest solely 

.on the religious laws of Hindus or Muhammadans 

buton general considerations of public policy. _ 

. With the exception of a wakf, or a charitable 

devise, the Muhammadan Taw does not favour 

„a perpetuity. ' : - 

. A testator directed by his Will that certain prop- 

“erty should always be held by the senior memper 

in his line of descent provided he possessed certain 
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“the money. L NAZAR v. PARAS | 


: [1923 
Construction of document-;-concld . 


qualifications, and that the property should not 
be the subject of an alienation : 

Held, that the devise offended against the rule 
against perpetuities and was invalid. - 7 

The invalidity of one clause*in a Will does not 
invalidate the whole, ifthat clause does not affect 
other provisions of the Will. Pesh YUSAN KHAN 
v. MISAL KHAN - + 99 


Coustruction of Statutes— Legislative recognition of 
judicial construction. y E 


The Legislature is presumed to know not only 
-the general principles of law but also the cons- 
truction which the Courts have put upon particular 
Statutes. » 1 

Where a section of an Act which has received 
a judicial construction is re-enacted in the same 
words, such re-enactment is treated as a legis- 
tative recognition of that construction. Q 
MAHAMMAD MAZAHARAL AHAD v. MAHAMMAD 
AZIMUDDIN, 37 C. L. J 108; 27 C. W. N. 219 
(1923) A. I. R. (C) 507 . 17 


Gontract— Breach of promise—Cause of action, 


If there is a contract binding upon the co-sharers 
of a village, by the terms of which one of them 
is not to sell any share in the village to a stranger 
without offering the other co-sharers an opportunity 
of purchasing at the same price and a co-sharer. 
does in fact sell a share in the village to 
a stranger in contravention of the terms of that 
contract, the circumstance that the period for 
which the contract was to run, came to an end 
before another co-sharer could institute a suit 
to. enforce his right, will not deprive the latter 
of his right to maintain the suit upon the cause of 
action which had already arisen. A Ram BHA- 
ROSE v CHANÉRA SHEKHAR DAT, (1023) A.I. R. 
(AJ) 135 ° . 295 


Oontract Act (IX of 1872), s. 29— Public policy — 
Consideration for stifling prosecution in non-com- 
poundable offence, whether recoverable, 


Where an offence which is non-compoundable 
is compounded,the complainant cannot recover by 
civil action anything that the accused has under- 
taken to pay, such an. agreement being void as 
opposed to public policy. i i 
. Shah Rahman v. Ismail Khan, 82 P.R. 19c4, 
Ghulam Mohi-ud-din v. Deoki Nand, 22 Ind. Cas. 
393; 39 P. R. 1914; 54 P. I. R. rota: 57 P. W. R. 
1914, , Nujebav Rahmam v. Muktashed Husain, 
5 Ind. Cas. 259; 40 C. 113; 16 C.W. N. 854, re- 
lied on. à 


* Where during the investigation of a case of theft 
‘a panchayat was held and some of the persons 
“who were suspected of the theft agreed to pay 
a certa n sum of money to the complainant, as a 
consequence*of which the investigation was drop- 


‘ 


“ped: 
Held, that the agreement by the suspected 


persons to pay a sum of mohey to the complainant 
was unlawful as peing opposed. to, public policy 
and the-complainant, therefore, could not recover 
668 


Y 


° 
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88, 28, 26— Unlawful ` 'consideration— 
Debt incurred. when borrower under Court of 
Wards— Inadequacy, of consideration. 

A ‘debt unenforceable at law because of” its 

-having been incurred by a ward of the Court of 

Wards is not an unlawéul consideration, within 
the maaning of section 23 of the Contract Act, 

-for a bond executed after the estate is released 

"by the Court of Wards. ; - 

A consideration for a bond is not inadequate 
within the meaning of Explanation II of section 

“25 of the Indian Contract Act, if a portion of it 

‘consists of a debt which was unenforceable because 

of its having been incurred at a time when the 

-debtor was a ward of the: Court. of Wards. A 

VBINDXSHRÍ PRASAD v. SARJU SINGH, 21 A. L 

J. 446 458 


!——— 8, 25 (8) —Stamp Act (II of 1899), s. 2 
> (5), Sch. I, Art. 15—Written promise to pay 
| barred debt, vequisites of— Promise, | whether 
bond. d 
A document sufficiently complies with, the 
provisions of section 25 (3) of the Contract Act, 
if it is signed by the person to be charged, and 
‘refers to the debt in such a way as to identify it, 
and contains a promise to pay wholly or in part 
the debt referred to therein, or expresses an in- 
tention to pay which can be construéd to be a 
“promise: ; i . : 
.—- Appa Rao v. Suryaprahzsa Rao, 23 M. 94; 9 M. 
'L..J: 33078 Ind. Dec. (x. S ) 459, relied on. 
~ A written promise to pay a barried debt is not 
a bond within the meaning of the Stamp Act and 
is uot required by any of the provisious of the 
-Act to be stamped. a 
‘ Defendant pleaded in answer to a suit on a 
.pro-note that the suit was barted by time. 
Plaintiff produced certain lettetsewriften by the 
defendant containing a clé&r promise to pay the 
debt. The suit was within limitation from the 
date of these letters, although the debt had 
t become barred before the letters were written: 
Held, that having regard to the provisiors of 
section 25 (3) of the Contract Act the suit must 
-be held to be within limitation. I; DAVID SuTHER- 
LAND CLARK v. Mrs. Rose GRIMSHAW, (1923) 
A. I. R. (L) 481 652 


aa 8, 80—Wagering contyvact—Collateral 
contract, whether enforceable. 

Section 30 of the Contract Act does not 
prevent a.person who is employed ' as agent 
in connection with wagering contracts from re- 
covering sums due to him by his principal. ` 
: Shibho Mal v. Lachman Das, 23 A. 165; A. W. 
N. (1901) 33 and Jagat Narain v. Sri Kishen 
‘Das, 8 Ind. Cas. 783; 33 A. 219; .7. A. L. J. 1146, 
followed. A BIDHI CHAND v. Kacmqgu MAL, 
45A. 503 . j . 427 
—— 85. 88, 45—Morigages—*-Redemption— 

Paymeni to one co-mortgagee, whether discharges 

morigage—Specificajion of shares, effect of— 
. Presumption. | x» 

; Courts ins India have always recognised that 
“equity demands that the redemption of mort- 
gages shall be facilitated. . ^. ^... 
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-' It has always been regarded. as-a matter of 
-public policy that the restoration of land 48 its 
original owner and the release of land from the bur- 
"den of incumbrances aréinthemselves desifable, 
and an insistence on the proposition that a mort- 
gagor is obliged to satisfy separately every one 
of a number of co4mortgagees, may operate to 
.efiect a clog on the equity of redemption. It 
“would in many ‘cases have the effect of -forcing 
:a mortgagor into Coyrt as his only means of ensur- 
ing redemption. . E : 


. At the same time the least fraud between the 
mortgagor and one of several co-mortgagees 
- with the intention of defeating the rights of the 
latter would deprive the mortgagor of his right 
to obtain release by a single payment. This would 
- be a question of fact in'each case, and it must be 
~ accepted that a principle of equity which allows 
one of several co-mortgagees to give a valid dis 
charge must be qualified throughout by the equally 
equitable condition that there has been no attempt 
to defeat or prejudice the rights of other persons, 
-~ The mere specification of shares among--the 
mortgagees themselves does not necessarily affect 
the mortgagor. For the mortgagor to be affected 
.it must be shown not only that the shares of the 
-mortgagees have been specified, but that the 
„essence of the contract between them and the 
mortgagor was that he should redeem according 
‘to those shares, In the absence of a direct'con- 
tract to this effect, it must be assumed that the 
liability of the mortgagor is joint and -not several 
-as regards the whole body óf co-mortgagees. ' 
` Section 38 of the Contract Act applies to an offer 
¿which has been accepted as well-as to an offer 
which has been refused; but whether section 38 - 
of the Contract Act applies to payment to one 
.of several joint mortgagees or not, the rule of 
-equity applicable to India is that, in the absence 
of fraud or an intention to defeat the rights of 
‘other mortgagees, payment to a single mortgagee, 
-discharges the mortgagor. The mere specification 
' of the shares held by the mortgagees in a Revenue 
Record is not sufficient in itself to warrant the 
‘assumption that the mortgagor is bound by the 
‘division of those shares, and.it lies upon the mort- 
gagees to show that a definite contract subsisted 
between the parties which recoguised this division. 
n Barbar Maran v. Ramana Goundan, 20 M. 
-4611 7 M. L.].269; 7 Ind. Dec. (N. s.) 327 and 
Mannava Annapur®imma vi Uppala Akkayyao, 
:19 Ind. Cas. 12; 36 M. 544; 13 M. L. T. 268; (1913) 
M. W. N. 328; 24M. L. f. 333 (F. B.), approved of. 
Mathra Das v. Nizam Din, 41 Ind. Cas. gar; 68 
.P. R. 1917; 107 P, L. R. 1917181 P. W. R. 1917 
. (F. B.) dissented from. LAG ce ag 
Jagat Tarini Dast.v. Nabo Gopal Chaki,.34 
(CQ, 305r 5: C. L. J. 270, Sitaram v. Shridhar, 27 . B. 
292; 5 Bom. L. R.ot,. Parbhu. Ram Pandey. v. 


- Jhalo Kuer, 42 Ind. Cas..408; .2- P, I. T. 520j - 
: (1917) Pat..2:8; 4.P. li. W. 57 and Ram Chandra 


v. Goswami Rajjan Lal, 5.1nd. Cas. 129; 32 B. 


"164; A.-L. J..99; considered. Pesh GULMIRAN 


.. 688 
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Where, although the defendant is, by virtue of a 
contractenteredinto with the plaintiff, under a 
liability to the latter, both the parties agree to 
have their rights determined by ah arbitrator and 
"the arbitrator does determine the defendant's 
liability, it is not open to the plaintiff. On 
failure of the defendant to*satisfy his claim in 
“accordance ewith the award, to revert to the 
original contract and bring a claim in viclatiosi of 
the terms of the award and based upon the 
original contract. . Um 


. Manohur Koyal v. Thakur Das Naskar, 15 C. 
3193.7 Ind. Dec. (N. 8.). 796, dissentéd from, 

~ K. M. P. R. N. M., Firm v. P. T. Theperumal 
“Chetiy, 67 Ind. Cas. 905; 45 M. 180; 14 L. W. 660; 
.(x92xj M. W. N. 861; 42 M. L: J. 236; (1922) A. 
I. R.(M.'514; 31 M. L, T. 478, relied upon. A RAM 
Nåra. MANNU Lar, 21 A. L.J. 380745 A. 4723 
-(1923) A. I. R. (AJ) 518 : ~ 615 
- B. 91—Railways- Act (IX of: 1890), s. 
— 42-(3)—Délivery of goods :by-selley to. Railway 
t' for consignment. to buyer-—Properiy in goods 
D. —Séller's vighi- to sue for damages. í 
<" Where a selle delivers goods to 4 Railway Cóni- 
-patty for consignment.to the buyer, thé property 
n the goods passes to the buyer under section 9x 
-of the Contract Act and thé latter.alóne cán 
suethe Railway Company for damages catised 
by non-delivery. 





Dawes v. Peck, (1739) 8 T: R. 330; & Esp. 12; 
IO0rE, R. r417. followed, M M. 49. M. Ry. Co. 
v. K. RANGASWAMY CHETEY - 537 


- c 2M 


-——— s, 198— Principal and surety — Variance 
"dh coniract—Discharge of surety. 


A suit to recover a sum of money was compro- 
anised onthe térms that the amount iu suit should 
' "be paid by the defendant by certain. instalments 
and that meanwhile an attachment order made 
"against the property of the defendant in the course 
‘af the Suit should remain in force until the terms 
of the compromise had been complied with. One F 
-became surety: for the performance of the terms 
‘-by the defendants. Subsequently, the Court, 
without the knowledge or consent of the surety, 
gave the defendant liberty to sell the attached prop- 
erty privately “on certain conditions, The surety, 
-thereupon,. applied. to the Court to be discharged 
from his obligation : - . 4 5 
Held, (1), that the attachment ordér itself carried 
with it power in the Court to order a sale of the 
"propérty attached, and that, therefore, the order 
giving liberty to the deferidant to sell did not 
amount to a variance of the contract between. the 
principal and. the creditor; — e 
" (2) . that in any case the order giving the 
‘deferidatit liberty to sell not having been acted 
‘upon, amounted at most to an agreement to vary 
the. contract and.did not amount to an actual 
-variance-of its terms; E 
=. (3j, that, therefore, oi neither ground ‘could 
‘the suret y claim to be discharged from his obliga- 
tiom “I. DARSHAN RAM-GANESH Das v- KEW 
DINALLAR,BAKHSH s llis us 8 
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——--— s. 200-—Kovilagam property—Previons - 
morigage—Grant of melcharth ty unauthorised 
pers on— Ratification. " 
The grant of 4 yelcharth in Kovilagam proper- 

ties itself does not of itself terminate the interest 

of a previous morfgagee. That interest is 
terminated not Solely on account of the grant 
of the melchtrih but only if and when the mel- 
tharihdar also finds money for redemption 
aud pays it to the previous mortgagee, 

Therefore, where a melcharth is granted in prop- 

erty previously mortgaged by a person who has 

not the authority to do so, there is no bar to'the 
same being ratified under section 200 of the 

Contract Act by the. person who is really com- 

petent to grant the melcharth. M Kozmxor 

PATINHARE KOVILAGATH 'THAMBATTI '"THAMBU- 

RATHI v. SANKARA MENON 376 


————— 8, 280—Principal and  agent— Contract, 
with foreign - merchant—Personal liability of 
agent—Presumpiton. 

* Under section 230 of the Contract Act an agent 
is not personally bound by a.contract entered into 
by him on behalf of his principal in the absence of 
any contract to that effect. Such a' contract, 
however, has to be presumed to exist when 
-the contract is made by the agent. for the sale or 

RAM of goods for a merchant resident abroad, | 
ut this presumption is not applicable where the 

contract is entered into directly with the foreign 

merchant, the agent acting merely as a sort of 
:post office and undertaking no sort of responsibili- 


ty. ^ . 

Tutika Basavaraju v. Parry & Co., 27 M. 315, 
Arunachalam Chettiar v. Kası Nevenda , Pillai, 
24 Ind. Cas, 1007, Puran Chand v^ Tara Singh, 138 
P. L. R.1905, Bharagava & Co. v. B. Koltayashi, 
65 Ind, Caf. 468; 2 I. L. J. 374; 18 P. W. R. 1922, 
:relied on. * . 

Fazal Iiah v. Imperia! Chemical Co , Delhi, 67 
-Ind. Cas: 7-157, distinguished. L FIRM DEORI 
NANDAN v. RAM LAL AULAE, (1923) A. I. R (L. 
296 88. 


. Dosts— Discretion— High Court, interference by: 
The High Court will not interfere with the 
reasonable exercise of discrétion by an Appellate 
"Court in the matter of costs. O0. RAJENDRA 
NARAYAN v, GHAFOOR KHAN, 9 O. & A. L. Padi 


Qouri-jees — Partition suit-— Appeal — Deficiency 
in Couri-fees—— Extension ‘of time—Limiiation 
.Act (IX of 1908), s. 5— Civil Procedure Code 
(Act V of 1908), s. x49. ` . : 
A plaint or a memorandum of appeal in a suit 

for partition must bear ad valorem Court-fees on 

the valué of the share claiméd by the plaintiff 
whiethetethéldtter is out of possession or is in joint 

“possession of the property in dispute; i 

- - Tara Chant Mukerji v. Afzal Beg, 13 Ind. Cas, 
^185;34 A. 184; 8 A. L. J. 1329, Harcharan Das v, 
-Sukhraj Das, 62, Ind, Cas. 979, dissented from. 

As a general principle, it'is always advisable in 

- the interests of justice that an appel should be 

- heard on its merits in preference to being rejected 

on amy technical points. oflaw,.- .— = .. 


Woli-73) ^^ -* 


Üourt-iees—concld. ...- j 


- Where there could have been no misapprehension 
as to the amount of Court-fees payable on a memo- 
randum of appeal, and the memorandum is 
nevertheless deficiently stamped, the appellant 
cannot get any indulgence by way of extension 
of time under section 5 of the Limitation Act or 
section r49o0fthe Civil Ptocedure Code. Pesh 
MURLI Marv. Varsmmo Drrra' * 788 


Court-Fees Act (VII of 1870), ss, 5, 7, (iv) (c) 
—Suit for declaration and confirmation of posses- 
sion, nature of — Consequential relief— Valuation 
— Court-fees—Taxing Officer, dectsion of— High 
Court, whether can interfere. . 

In a suit falling under section 7 (iv) (c) of the 
Court-Fees Actit is not open to the plaintiff to 
put an arbitrary and incortect valuation on the 
relief sought. In such a case the valuation for the 
purposes of Court-fees must, in the first instance, 
he made by the plaintiff but is finally determinable 
by the Court. 
reference to the value of the subject-matter of the 
relief, that is to say, the money value of the loss 
which the plaintiff apprehends. 

A prayer for confirmation of possession includes 
a prayer for recovery of possession if the Court 
thinks the plaintiff is out of possession and amounts 
to consequential relief within the meaning of sec- 
tion 7 (iv) (c) of the Court Fees Act. 

Bohuvronnt ssa Bibee v. Kureemoonissa Khatoon, 
19 W.R. 18, Jhwmah Karti v. Debu Lal Singh, 
16 Ind. Cas 898,22 C. L J. 415, Dina Nah 
Das v. Rama Nath Das, 34 ind. Cas. 702; 23 
C. L. J. 561, followed. - P 

A suit for declaration and confirmation of posses- 
sion must,therefore, be valued for purposes of Court- 
fees according to the value of the land in dispute. 

‘Under section 5 of the Court Fees Act the 

Taxing Officer has jurisdiction to fix the amount 

of fee payable, and if he decides thatdhe *valuation 

put by the appellant oy the relief sought is incorrect 
he has jurisdiction to correct it,” His decision 
as to the amount of fee payable is final, and the. 

High Court has no jurisdiction to interfere with it, 

even if he has done something which'the law does 

not allow him to do. ` i 
riu Rai v. Gobind Nath Tewari, 12 A. 

129: A, W. N. (1890) 39; 6.Ind; Dec. (N. s.) 831, 

Karan Singh v. Gopal Rat, 4 Ind: Cas. 123; 32. 

À.59; 6A. L.J. 972, Lagan” Barat Kuar vw 

Khakhan Singh, 43 Tod.’ Cas. 521; 3 P. Le J. 92; 

Chanderbati Kuer v. Gorey Lal Singh, 52 Ind. Cas.. 

598; 4 P. L. J. 700, followed. Pat RAMSHEHAR 

PRASAD SINGH v. SHEONAND AN DUBEY, 4P. L. T. 

Jas tr P. L. R.25; (1923) A. X. R. (Pat) EL 
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-E 8,7 (iv)«(0),-Sch. II; Art, 17 dii)—Swit 
“Jor declaration. that certain property is wakf and 
` ihat a decree obtained in respect of it shall not 
“affect tt, nature of—Court-fee payable? | 
' Certain trust property was mortggged-by the 
trustee to the defendant who obtained a decree 
on his mortgage and obtained possession of the 
property; Plaintiffs; who were-hob parties to the 
decree brofight a suit for a declaration that the 


property was public property, that the trustee‘ 
had no tight to mortgage it, and that the decree: 


5 GENERAL INDEX, 


The valuation must be fixed with | 


. 
doy 


Court-Fees Act—contd. , . "n 


for possession obtained in respect of it by the 
defendant was void and inoperative and not limble 
to execution: 

Held, (x) that the suit was in its essence’ one 
for a declaration only and that the plaint did not 
disclose any claim for a consequential relief; 

(2) that the plaintjfs not being parties to the 
decree obtained by the defendant on his mort- 
gage, it was not incumbent on them fo ask for an 
injunction prohibiting the defendant from execut- 
ing the decree; s 

(3) that, therefore, ¢the suit fell under Art, 17 
of Schedule IT to the Court Fees Act and not under 
section 7 (iv) (c) of the Act. 

Amin Chand v. Sant Murli Dhar, 19 Ind. Cas, 
219; 18 P. R. 1913; 151 P, W. R. 1913; 21x P.L. 
R. 1913, followed. L Ninar DEVI v. CHUNI LAL, 


(1923) A I. R. ()373; 5 1, 1. ]. 357. ° 67 
——-—— $8. 7 (v) (d) —Swit for possession by 
usufructuary mortgagee—-Court-fee — payable— 


"Market-vatue", meaning of. 

In a suit for possession as usufructuary mort- 
gagee, the Court-fee payable is on the market- 
value of the mortgagee interest in the property, 
i.&, the mortgage-money, on payment of which 
the property can, at any time, be redeemed. 

The expression ''market-value, " in section’ 7 
(v) (d) of the Court Fees Act, means the market- 
value of the subject-matter of the suit. O MAHDI 
v. GaJADZAR, 9 O, & A. L. R, 85 244 


8,7 (x) (a)—Contract of | sale— Contract 
of exchange—Sutt for specific performance— 
, Court- fee payable. 

Defendant agreed totransfer certain land to 
the plaintiff in return for certain land belonging 
to the plaintiff and Rs. 600 in cash. The defend- 
ant failed to carry out the.agreement and plaintiff 
sued for specific performance of the contract or 
in the alternative for return of the money paid 





‘ by him to the defendant with interest: 


Held, () that thecontract between the parties 
was one ofsale inasmuch as part ofthe consideration 
to be paid by theplaintiff was asum of money ; 

(2) that the suit fell within section 7 (x) (a) 
of the Court Fees Act and Court-fees were 
payable on the land, plus Rs. 600, which the 
plaintiff had agreed to pay to the defendant in 
exchange for the defendant's land, 

Semble:—A suit for the ‘specific performance 
of acontract ofexchange fails under section (x) 
(a) ofthe Court Fees Act. L KUNDAN Lat v. 
ANAND SARUP, (1923) A. I. R. (L.) 456 709. 


Criminal breach of trust—Property in possession of 
^. third person—Order directing detention of prop- 
erty, legality of, E 
In a case of a criminal breach of trust in res- 
pect of a motor car which, it appeared, had been 
sold by the accused to a third person the Magis- 
trate made an order directing that the car-should 
remain in Court until further orders; . 
* Held, that as regards the purchaser of the car 
there was a gross abuse of the process of a Cris. 
minal Court by utilising criminal proceedings" 
to which he was not a party for the detention . 
of @operty which he had bought dad‘of which he 


LJ 
fos , m 
Criminal breach of trusts—concld. d See 


Was in: possession, whether or not the seller had 
a r@ht to sell it to him. O Kepar NATE DEY v. 
MOHAMMED SIDIK 807 


Criminal Procedure Code (Act V of 1898), | ss, 10, 
195 (1) (a)-—Police Act, (.V of 1861), s. 4, District 
Magistrate acting under, whether — Court — 
Jurisdiction of Sessions * Judge to interfere 
Revision whether competent—Superintendent of 

., Police whether subordinate to District Magistrate. 


Where a District Magistrate has authority 
to grant and does grant, colftrary to the opinion of 
the Superintendent of Police, sanction to prosecute 
8 person on the allegation that he had committed 
contempt of the lawful authority of an officer 
in-charge of a Police station, he does so by virtue 


INDIAN CASES, e 


22 Criminal Procedure Gode—contd, 


of the provisions of section 4 of the Police Act... 


He is, hdwever, not acting as the Presiding Officer 
of the Court of a District Magistrate, constituted 
under the Criminal Procedure Code and consequent- 
ly a Sessions Judge has no jurisdiction to interfere 
with his order. His order, not being that of a 


Court’ of Justice, is not subject to the revisiónal. 


jurisdiction of a High Court, . 
The Superintendent of Police of a District is: 

Subject to the Magistrate of that district within 

the meaning of section 195 (1) (a) of the Criminal 

Procedure Code. 4 7 : 

- Emperor v. Shib Singh, 27 A. 292; 1. A. I, 


- S js 
597; A.W. N. (1904); 231; 1 Cr. L. J. 899, relied on, 


- Emperor v. Sarada Prosad Chatterjee, 32 C. Bo; 
2 Cr.L.]. 171, not followed. A CuHoTAY LAL v, 
CHHEDI LAL, (1923) A, I. R. (A.) 149: 45 A. 135 
24 Cr. L. J. 597 841 


a S, 89— Proceedings agatnst 'absconder— 
' Sale — Application for  vestoration allowed, 
-effect of -- Properiy, whether can be restored, 
; Where an application under section 89 oF the 
Criminal Procedure Code is allowed after the 
property. has been sold, the successful applicant 
is not entiled to restoration of the property 
but culy.to the nett proceeds cf tlie. sale of the 
I L EMPEROR v, Fazan DAD, 24 Cr, I, 
1573. i 





peace— Appeat, right of— Jurisdiction of District 
~- Magistrate to take executive action. 


No appeal lies from an order under section 107- 


óf the Criminal Procedure Code, but where a person 
bound down- under that -sgction applies to the 


District- Magistrate to consider the case under. 


section 125 of the Criminal Procedure Code and 
cancel the bond, the latter is within his juris- 


diction to take executive dctién for the settlement’ 


of ‘the dispute and direct the applicant to be dis- 
charged from his security, that is, cancel the bond, 
if he comes to a finding that there was no real 
danger of a breach of the peace. ; 

; Durga Singh v. Amar Dayal Singh, 66 Ind. Cas. 
jas 3P. L. T. 103; 23 Cr. L. J.281; (1922) A.I. 
Dass v. BABU Lay, (1922) A. I. R. 
Cr. L. J. 627 >- j 


~ WB, 107, 125, 435 (3)— Jurisdicito of 
* District Magistvate under. s. 125, nature®of. 


269° 
ss. 107, 1298— —Securily for keeping 


(Pat. 334, distinguished. Pat MoNMOHAN' 
(Pat) 420 24. 
515 


4 


? (reza 


"Proceeding under s. Yo7— District Magistrate 
^ not moved— Jurisdiction of Sessions Judge to , 
‘ refer to High Court—Disirtct Magtsirate's 
. Court, whether subordinate to that of Sessions * 
` Judge. we 

The jurisdiction of g District Magistrate under 
section 125, of the Criminal Procedure Coe is 
neither appellate norrevisional,it is mernjy cone 
fined to examining the record to satisty hin scli 
whetherit is no longer necessary to keep the 
parties under the bond. 

Panarst Dae v. Pariab Singh, 18 Ind. Cas. 351} 
35 À, 103 : IY A. I. J. 16; 14 Cr, L. J. 63 and 
Sheo Singh v. Emperor, 26 Ind. Cas. 169; 
10.1. J. 541; 15 Cr. L. J. 721, relied on. 

A Sessions Judge has jurisdiction to refer a pro- 
ceeding under section 107 of the Criminal Proce». 
dure Code to the High Court even where no appli- 
cation has first beenmadeto the District Magis- 
trate under section 125 of the Code. 

Sita Ram v. Emperor, 39 Ind. Cas. 998; 39 
A 466; 15 A. L. T. 469; 18 Cr. I. J. 630, relied on, 

Lalji v. Emperor, 43 Ind. Cas, 604; 16 A. L. J. 
39; 40 A, 140; 19 Cr. L. J. 188, dissented from. 

As a Court of Revision, the Court of District Magis 
trate is notinferior to that of the Sessons Judge. 
Butwhena District Magistrate passes an order asa 
Court of original jurisdiction, that Court is su- 
bordinate to the Court of Sessions Judge which 
can exercise revisional powers. O EMPEROR v. 
BanwatSrNGE,9 O. & A. L. R. 344574 Cr. In J. 
616 ; 504 


— — S8, 107, 146— Proceedings under s. 107 
. —Disirict Magistrate, power of, to interfere— 
Direction to Subordinate Magistrate, to initiate 
proceedings under s. 145—Distvict Magistrate, 
~ Jurisdiction of. 

A District Magistrate has no power to set aside 
an order made undar section 107 of the Criminal 
Procedure Code by a Magistrate subordinate to 
him. If he finds that an improper order has been 
made, all he can do is to submit the case to the 
High Court for the exercise of its revisional powers, 

“A District Magistrate has no jurisdiction to 
direct a Magistrate subordinate to him to take 
proceedings under section 145 of the *Criminal 
Procedure Code. Pat BANSIDHAR Marwari v. 
INDAR NARAYAN SINGH, 1 P. L.R. 93 Cr; (1923) 
A. I. R. (Pat.) 438; 24 Ct. L. J. 545 161 


————— Ba 108— Accused vequived to furnish 
security—Subsequent conviction of substantive 
- offence—Securily withdrawn—Commtttal to Jait 

—Date from which substantive sentence to 

` - commence. 

Accused was, on 23rd May 1921, ordered to 
furnish security under section 108, Criminal Pro- 
cedure Code, for one year, or undergo imprisonment 
for that period. On 31st July 1921 he was con- 
victed of a substantive offence under section 500, 
Penal Code, afid sentenced to undergo three months”. 
simple imprisonment, but he remained on bail, 
till 23rd November i921, when the’ bail-bond 
was cancelled. In the meanwhile, om the 16th. 
October 1921, he withdrew his secprity and on 
23rd Noyember 1921 was committed to Jail under. 


. 


. 
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: : 
section 108, Criminal Procedure Code: The ques- 
tion was whether the substantive sentence of three 


. months should commence on the date the bail- 


bond was cancelled, of on the expiry of the period 
of one year under section 108; * S 

Held, that the sentence of imprisonment under 
Section 500, Penal Code, took effect on 23rd 


Noyember 1921 when accused’s bail-bond was. 


cancelled, as on the date on which that sentence was 
imposed, he was not undergoing a sentence of 
imprisonment. O Ganxse SHANKAR VIDYARTHI 
v. EMPEROR, 25 O.'C. 249; (1923) A. I. R. (O. 
56; 24 Cr. L. J- 577 . 9821 


8, 110— Evidence of instances in which 
accused suspected, value of —Corroboration. 


Evidence of instances in which the accused 
has been suspected, is not evidence of general 
repute, nor evidence on which the Court can bind 
the accused over under section 110 of the Criminal 
Procedure Code, but such evidence may be admissi- 

.ble as corroborating independent evidence given 
of accused’s reputation. O SANKU v. EMPEROR, 
90. & A.L. R. 2693 24 Cr. L.3.608 ` 352 


— $8, 110, proceedings under, resulting 
discharge of accused — Fresh proceedings started 
after short interval —-Court, duty of—Definile 
offence alleged — Procedure. 

Where proceedings against an accused person 
under section rro of the Criminal Procedure Code 
result in his discharge, and within a very short 
time thereafter fresh proceedings are started against 
him, it is the duty of the Court to see that there 

.is sufficient evidence of his conduct after the 

conclusion of the previous proceedings to justify 
the fresh proceedings. If the allegation against 
himis of a definite offence, he ought to be-prosecuted 
for that offence, without having resor? to second 
"hand evidence of that offence*to prejudice the case 
against him under section 110, Criminal Procedure 
Code.” OSzakuR v. EMPEROR, 9 O. & A. L. R. 
90; 26 O. C. 242: 24 Cr. L. J.565 281 


—— —— 88, 110, 118, 121, 514— Security for good 

behaviour— Forfeiture, grounds — for-—Offence, 

` commission .of before making of order— 
Conunisston of offence, proof of. : 

The period for which a person is bound over to 

. be of good behaviour begins from the date on 
which he is bound over. A 





Therefore, where security is given for good be-- 


haviour neither the principal nor the surety 
can be made liable for an offence which occurred 


in" 


Procedure Code, on proceedings taken under 
section 1ro of the Code is liable to forfeitfre, 
rovided evidence is produced to show either: 
hat the person bound committed an offence 
in British India prior to his absconding and 
during the currency of the bond, or that during 
the Same period he tommitted au offence durin 
his outlawry punishable with imprisgnment. Pesh 
MANSUR v. EMPEROR, 24 Cr. L. J. 588 . 892 


ss, 110, 485°—Sessions Judge, powers of, 
in cases under s. 118—Private inquiries infu- 
encing judicial dgcision, effect of. 

A Sessions Judge has power, under section 435 
of the Criminal Procedure Code, to call for the re- 
cord of proceedings under section x1o of that Code, 
before an inferior Criminal Court within his juris- 
diction, and to refer the matter tothe High Court. ` 

Where a Magistrate has made private inquiries, 
and has allowed actual information ad hominem 


— 





.to influence his judgment in a judicial decision 


against particular individuals brought before him 
by process of law, his orderisliable to be quashed 
as being vitiated by the admission of such infor- 
mation. A ASHIQ ALI v. EMPEROR, 21 A. In J. 
513; 24 Cr. L. J. 593 397 
s. 118— Burma Habiluac Offenders *Re- 
striction Act (II of 1919), s. 7—Suretysbond plus 
vesiriction order, tegality of. : 
A Magistrate has no jurisdiction to direct an ` 
accused person to furnish securities for good be- 
haviour under section 118 of the Criminal. Pro- 
cedure Code and at the same time to pass an 
order under section. 7 of the Burma Habitual 
Offenders Restriction Act, restricting the move- 
juentof the accused. L B PAN ZYAW v. By 
PEROR, (1923) A.I. R. (R.) 134i 24 Ct. L. J. pi 


n 





— —— S, 129-—Surely for good behaviour—Surety 
' offered, fitness of. Pr Mr i 

"Where a person is directed to furnish sureties 
for his good behaviour, the fact that a surety offered 
by him has already become surety for another . 
is no ground for not accepting him. O Gatsa 
v. EMPEROR, 9 O. & A, L. R. 40; 24 Cr. E 
517 b 
— ——— $. 188— Public nuisance-—Obstruction to 

public path—Bona fide claim of vight— [uris- 

diction—Magisirate issuing rule whether. compe- 


^ teni to make tt abseéuie - on . yeport of another 
Magistrate. : RM 
In a proceeding under section 133 ot the Crimi- 


nal Procedure Code for the purpose ot compel- 
ling the removal ‘of an obstruction from a'pnblic 
way, where a bona fide question as to the way be- 
ing public is taised, there is no jurisdiction to make 
an order under the section, and the question should 
be left for determination by the Civil Court. To 
have this effect, however, the claim must be bona 
fide and not a mere pretence to oust jurisdiction, 
and it is for tle Magistrate to say whether the 


. claim is bong fidé or not. 


Qusen-Empress v. Bissessuy Saku, 17 C. 962; 8 


Ind. Dec. (N. 8.) 914, relied on: 


€. Magistrate who ‘issues "a, conditional Rule 
under section 133 of the. Cirminal Procedure Code 


UT è 
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is cOmpetent to make the Rule absolute upon the 
evidence recorded and report submitted to him 
by ahother Magistrate to whom he had reterred 
the matter under the last paragraph of clause (1) 
of section 133. 

In ve Narasimha, 9 M. 291; 10 Ind. Jur. 185; 2 


Weir 60; 3 Ind. Dec. (N.S) 537, telied on. Pat 
CHANDRIKA KOERI v. BUDHU DUSADH, 24 Cr. L. 
J. 690 802 


—— 88, 199, 185, 141—Odstruction— Jury, 
appointment of—Failuf to return verdict— 
Procedure. f A 
Where a person against whom a conditional 

order is made under sectirn 133 of the Criminal 

‘Procedure Code obtains the appointment of a 

Jury, but the Jury, for any reason, does not return 

a verdict within the time fixed by the Magistrate 

the latter must inquire into the matter before he 

passes a final order. à 
Raimohan Karmokar v. Emperor, 35 Ind. Cas, 

969; 44 €. 6x: 20€. W N. 1171; 17 Cr, In J. 409, 

relied on. Pat AJODHYA TEWARI v. EMPEROR, 

4 P.L. T r3; r POL. R. 22 Cr; (1923 A. l. R. 

(Pat) 131; 24 Cr. L J. 583 327 

i ss. 188, 187—Nuisance— Inquiry —Pro- 

>  bedttre— Order based on oval. inquiry, legality of. 


The procedure to befollowedin an inquiry under 
Chapter XI of the Criminal Procedure Code is 
‘that provided for a summons-case, and the Magis- 
‘trate is bound to record the evidence prcdu.ed 
"by the parties. 

Sita Ram v. Emperor, 41 Ind. Cas. 1000; 32 
'P. Re ror? Cr; 18 Cr. L. J 888; 43 P. W. R. 
1917 Cr, Hingu v. Emperor, 3 Ind. Cas, 482; 31 
^A. 4531 6 A L. J. 685 xo Cr. L. J. 297, Srinath 
Roy v. Ainadds Halder, 24 C. 3951 1 C. W. N. 217; 
‘z2Ind. Dee (N. s.) 930, relied on. 

. . An order under that Chapter based on an oral 





inquiry is illegal and liable to be set aside. J, 
—MAM CHAND. v. EMPEROR, 24 Cr. L.].615 503 


s, 187 — Title, dispule as to— Conditional 
order, propricty of. 

Where there is a genuine dispute as to title 
'suitable for decision by the Civil Court, that is a 
suffücient ground within the meaning of section 
137 of the Criminal Procedure Code for holding 
“that a conditional order under section 137 is not 
“reasonable and proper. O. Buacwan DAS v. 








EMP EROR, 9 O. & A. L. R.e35; (1923) A. LR. (O. 
X520 24 Cr. L. J. 635 5 
; ss, 144, 435, 489—Penal Code (Act 


XLV of 186), s. 188—Orvder under s. 144— 
Extension of period by Local Government, limits 
0n— Reasons for ex en.ion—JDisobedience of order 
—Offence-— Revision— Ground, new, whether can 
be urged before High Court. 
` "phe Local Government when extending the 
period during which an order under section 144 
‘of the Criminal Procedure Code is to remain in 
force, is not concerned with the reasons given 
by the Magistrate for the order, but with th 
actual order pass: d by him, and if the Local Govern- 
.ment consid.1is that here is darger to dnd ME 
„health or safety or a 'ikelihood ofariot or an afftay 
in allowing the act which has been prohibited by 
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the Magistrate, it is perfectly competent under , 
clause (5) of section 144 to extend the period of 
the order. i t 

The Legislature has not seen fit to limit the time 
for which the force of an order under section 
144 of the Criminal Pregedure Code may be ex- 
tended by the Lotal Government under clguse (5) 
of :he sectio, and under the terms of the clause 
itis competent to the Local Government to extend 
the order so long as the danger which it apprehends 
continues to exist. 

There is nothing in clause (5) of section 144 of the 
Criminal Procedure Code which requires the Local 
Government tostateits reasons for extending the 
period of the order or even to state the fact ofa 
likelihood of a riot or affray or other danger which 
it apprehends and itis not open to the High Court. 
to add to the section a condition not imposed 
by the Legislature. 

Under section 188 of the Penal Code, if the 
Court finds that the order, disobedience of 
which is sought to be punished, was a legal o:der, 
it has only to see whether the accused disobey. d 
the order, and, if so, whether such disobedience 
caused or tended to cause the effects specified 
in the second and third paragraphs of the section. 

The object of requi ing an application for revi- 
sion to be prescnted first to the District Magis- 
trate or to the Sessions Judge is, that the High Court 
in dealing with the matter may have before it a 
reasoned opinion of the two Courts on the points 
at issue, and this object will be largely defeated 
if applicants are allowed to take in the High Court 
poiits which they did not press before the lower 
Appellate Court. A BEURE MAL v. EMPEROR, 45 
A. 526; 24 Cr. L. J. 689 801 
—— S, 145 — Final. order—— Finding of appre- 

hensiort of byeach of peace, whether. necessary. 

In making a fina] order under section 145 of 
the Criminal Procedure Code, it is not necessary 
for the Magistrate to record a finding that there 
is an apprehension of a breach of the peace, such 
a finding is necessary only for the purpose of 
the prelimmary order when thé Magistrate 
assumes jurisdiction under that section. L 
GANGA RAM v. MURAD SHAH, (1923) A. I. R. 
(L.) 253; 24 Cr. L. J. 63x 519 


s, 146, proceeding undev—Decree of Civil 

Court, awarding possession, effect of— Possession, 

mode of delivery of, whether material. 

A Magistrate, in declaring possession in a prc: e 
ceeding under section 145, Criminal Procedure Code, 
cannot go behind a decision of a Civil Court in 
the matter. It is not for him to question the 
validity of the decree on the ground that it was 
passed without jurisdiction. ' 

When a decree such as the aboveis intey partes 
it isinfmaterial whether the delivery of possession 
under it was symbolical or not. 0 AxHov 
MoNDar v. Basu Rar, 27 C. W. N. 2675 37 C. 
L J- 256; (1923) A, I. R. (C) 176 24 Cr. L. J. 
517 : 53 





e 
S. 145, proceeding under—Prdcedure. 
The object of section 145 of the Griminal Proce- 
dure Code is to prevent a breach of the peace by a 
summary decision as to,tke possession of the cone 
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tending parties, leaving them to decide their title and- 
right to possession in a competent Civil Court where, 
naturally, the proceeding has to be a protracted 
one. It is, therefore, incumbent upon Magistrates 
to dispose of proceedings under section 145 of the 
Code as quickly as possible afd with due regard 
to the rules of procedure prescribed by that self. 
contained section, Thé procedure for the trial 
tf a case under this section is thatelaid down for 
the trial of summons-cases. Pat Mor SINGH v. 
DHANUKDHARI SINGH, (1923) A. I. R. (Pat) 53: 
24 Cr. L. J. 595 i; 339 


———— S, 145, proceeding under—Written state~ 
ment, failure of ove party to file, effect of— Juris. 
diction of, Magistrale— Trausfer of case to another 
Magistrate, when can be made. 


The basis of a proceeding under section 145 of 
the Criminal Procedure Code is not the written 
statement of the parties but the Police report or 
other information from which the Magistrate is 
satisfied about the fact of the lixelihood of a breach 
of the peace. 

When a Magistrate is s» satisfied he should 
make a note stating the grounds of his being so 
satisfied, and require the parties to attend and 
put in written statements of their respective 
claims. " 

Ifa party fails to putina written statement 
that would not take away the jurisdiction of the 
Magistrate to proceed with the case. The pro- 
ceeding having been properly initiated it is inc im-. 
bent on tue Magistrate to make the en juiry anl 
to take such evidence as the parties offer irrespec- 
tive of the fact that one or other of them has 
failed to put in a: written statement. 

Inve Goluck Chunder Mylee, 11 W, R, 9 Cry 
relied on. 7 

Section r45 of the Criminal Procedure Code re- 
quires the Magistrate who djaws up a proceeding 
under the section to’call upon the parties co .cern- 
ed to attend his Court and to file written statements 
of their respective claims, He cannot direct them 
to appear before another Magistrate. But after 
the parties have attended and are ready to pro. 
ceed with the case, it may be validly transferred 
to anotfler Magistrate competent to try it. 

Misri Chaudhury v. Narsingh Prasad Tewari, 
62 Ind. Cas. 139; 2 P. L. T. x85; 22 GL J 4*3, 
distinguissed. Pat RAMJHARIA v. Pian KOERI, 
4 P. L. T. 308; (-923) A I.R (Pat) 309; 24 Cr. 
L. J. 557 178. 
ORE s, 145, proceedings | wnder— Evidence, 

necessity of. | : j 

A Magistrate har no jurisdiction to make an 
order under section 145 of the Criminal Proce- 
dure Code without any evidence being adduced 
before him. G HaTEMALI CHAPRASI v. OSIM- 
ADDY,24 Cr. L. J. 702 e 814 


— —— ~~ 88, 145, 850— Proceeding gender s. 145— 
Change of Magistrates— Accustd, right of, to 
ve-summoi witnesses, 

In a proceecing under section 15 of the Criminal 

. Protedure Code where the Magistrate is succeed- 

ed by another, the succeeding Magistrate is not 

.compelled under the provisp to section 350 of the 


* 
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Code to start the enquiry.de novo, if an applica- 
tion to that effect is made on behalf of the accused., 

The intention of the Legislature was to fimit 
the application of proviso (a) to section 350 of the 
Criminal Procedure Code to crimifal trials’ and 
not to extend that proviso to enquiries which 
are also covered by the first portion of the. 
section. O SADEK REZA v. SACHINDRA ‘Naty 
Roy, 37 C. L. J. 128; (1923) A. I.R. (C), 483; 
24 Cr. I. J. 569 265 

——- 8, 146— Order as to possession — Brevity 

Revision, e ' 

It is impossible to lay down a hard and fast rule 
when a High Court should interfere on the ground 
of the brevity of an order passed in a proceeding 
under section 146 of the Criminal Procedure Code, 

Where a Magistrate passes an order under sec- 
tion 146 of the Criminal Procedure Codesbut omits 
to write at length the reasons for such order, 
it may be good ground for remand. But a High- 
Court will not interfere if the Magistrate passed. 
the order after giving full consideration to the 
evidenceinthecase, ( KANAI LAL v. HYDER 
ALI, 37 C. L J. 127: (1923) A. I. R. (C.)483; 24 
Cr.L J.575 271 


—— 8, 154-— First Information Report consisting 
of confession, admissibility of — Conviction * for 
murder on plea of guilty, legality of. 

A First Information Report is not admissible 
in evidence if it is a confession by the accused 
to the Police of his guilt, 

A conviction merely on a plea of guilty in a 
murder case is not illegal tuough in each case the 
circumstances must be examined to see whether’ 
the plea of guilty is one which should be acted on. 
N Mayyjoo v. Emperor, (1923) A. IR (N) 251; 
24 Cr. L. J. 570. . 266 


— —— 88. 154, 162, 288— Information of cognize 
able offence, what is —W'vilten. statement obtained 
| from witness during. investigation, adinissibility 
of, as evidence—Sitatement made before Commit~ 
ting Magistyate transferred to Sessions record, 
whether can be used as substantive evidence. . 
The information referred to in section 154 of 
the Criminal Procedure Code is something in the 
nature of a complaint or accusation, or at least 
information of a crime, given with the object of 
putting the Pvlicein motion in order to investigate, 
as distinguished from information obtained by the 
Police when actively investigating a crime. 
Circumstances may arise in which information 
is given to the Police of such a vague and indefinite 
character that it cannot be treated as coming 
under section 154 of the Code, so as to make it 
incumbent upon the officer in charge of the Police 
Station to start an investigation and he may reason- 
ably require more direct information before do. 
ing so, and such further information given to him . 
in such circumstances might not come under the 
provisions of section 162 of the Criminal Procedure 
Code. Or the information referred to in section 
154 may come from more sources than one, and 
more than one such information may be recorded 
at or about the same time. 
But once definite informatio. has reached the 
folice relating to the commission of a cognisable 
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offénce tinder séctioti 154 of the Criminal Procedure 
Codegand the Po ice have taken active steps to 
investigate, whether the information has been 
tüken.down in hè book kept for that purpose as 
provided in section 154 0r . ot, all furtherstat ments 
taken froin the witnesses are taken in the course 
of a Police ‘itivestigation and ate inadmissible in 
evidence under section 162 of the Code. 

. Under secti@n 288 of the Criminal Procedure Code 
a Sessions Court is not restricted to admitting the 
evidence of a witness duly taken before the C.m- 
mitting Magistrate merely for the purpose of 
contradicting that witness when giving evidence 
in the Sessions Court. "The section is intended to 
enable the Court to read the previous evidence 
as substantiveevidence at the trial where, for the 
purposes of justice, the adoption of such a course 
is found necessáry by the Judge. 

. Queen- Empress v. Dorasamd Ayyar, 24M. 414 at 
p: 416; 2 Weir 377, Maruti Joti Shinde v. Emperor, 
63 Ind. Cas, 332; 23 Bom. L. R 820; 22 Cr. L. J. 
636; 46 B. 971 (1922) A. I R. (B.) 108, relied on. 

t is; however, a matter for the discretion 
of the Judge whether he thinks that such evidence 
should be used in the interest of justice, for 
many cases may arise in which it would be 
düigerous to rely upon such evidence where wit- 
nesses havé proved thenisélves before the Sessions 
Judge altogether unworthy of credit. 

Per Mullick, J.—Information, within the mean- 
ing of section 154 of the Criminal Procedure Code, 
is an allegation in the nature of a complaint, made 
to a Police Officer with a view to his taking action, 
and when such an allegation is made the Police 
Officer must record it as an information under 
the section, and the writing will attract the provi- 
sidns of section 35 of the Evidence Act; and if the 
Police Officer should record more than one inform- 
ation relating to a  cognisable offence they 
wil all share the privilege of being exempt from 
the disability imposed by section 162 of the Cri- 
minal Procedure Code. In every case it is for the 
Court to decide whether the communication is 
an information in this technical sense and whe- 
ther and when the Police investigation had in 

‘fact begun. Pal GANSA ORAON v. EMPEROR, 4 P. 
I. T. 46211 P, L. K. 178 Cr; 2 Pat. 517; 24 Cr 
L. J. 641 ze 561 
v S, LGA- Confession, recording of — Failure 

: tó make enquiry, effect of. 

The failure of a Magistrate, before recording 
a confession, to question theþerson making the 
confessionas to whetherlhe is making it volun- 
tatily, is a fatal defect which renders the con- 
fession inadmissible in evidence. 

"Farid v. Emperor, 65, Ind. Cas. 61312 I. 325; 
5 P. W. R. 1922 Cr. 23 Cr. L. J. 149; 4 U. P. L. 
R. (1) 33; (1922) A. I. R. (L.) 237, followed. L 

:XacHHI RAM v. EMPEROR, (1923) A. L R. (I) 
380; 24 Cr. L. T. 564 260 
—— B, 164-—Statements by accused before trial, 

récord of —Magislrate, power of—Ewdence Aci 

(4 of 1872), ss. 9, 11, 21, 133—Statements by 
- accused beforé trial, admissibility of— Accomplice, 

VEA un ea 
- There is nothing in séction 164 or any oth 
Sections of the Criminal Procedure Code. which 


‘INDIAN ‘CASES, . 


! [1923 
Criminal Procedure Code—-contd. 


forbids a Magistrate from ‘recording a statement 
if the accused chooses to make one befcre he is 
placed on his trial. Such a statement, i* proved 
to be voluntary, is not only, admissible but is of 
the greatest value as a fact relevant to the pros 
bability orimprobability of his guilt. 

Queen- Empress v. Bhadingh Chunder Chuckerbutty, 
2 C W. N. 702 and Queen- Empress v. Virag, 9 M. 
224; 2 Weir 125; 3 Ind. Dec. (N. S.) 553, dissented’ 

rom. . 
. Emperor v. Kangal Mali, 26 Ind. Cas. x61; 41 
C, Gor; 15 Cr. f- J. 713, cited. 7 

Sections 9 and rr, read with section 21, of the 
Evidence Act amply justify a Court in admitting 
into evidence all previous statements made by 
an accused which have a bearing upon the ques- 
tion of his guilt and whether the previous state- 
ment is made to a Police Officer, to a Judicial 
Officer, or to a third party is immaterial, if the 
statement is relvant to the fact in issue, namely, 
the accused's guilt. 

- Queen-Empress v, Bhaivab Chunder Chucker- 
butiy. 2 C. W. N. 702, explained. 

Under section 133 of the Evidence Act the evi- 
dence of an accomplice by itself would be sufficient 
for the purpose of a conviction; but it is a rule 
of practice founded on. experienee that in every 
case where an accomplice has given evidence the 
Court must raise a presumption that he is un- 
worthy. of credit unless corroborated in material 

articular. Failure to raise that presumption 
15 an error of law. 

Phillip Jacobs, 1 Cr. App. R. 215, noticed. Pat 
MADAN Guru v, EMPEROR, 4 P. Ln T. 381; 24 Cr, 
L. J. 723 ! 968 
88,104, 286, 342—-Sessions trial—Conn 

fesston reiracttd — Plea ‘of not guilty-—Proce- 

dure. ` i . 

Accused, ain a murder case, made a confession 
which was duly recogded under section 164, Crim- 
inal Procedure Code. Before the Committing 
Magistrate also they pleaded '' guilty," butin the 
Court of Session they pleaded “not guilty.” 
Upon this the Sessions Judge proceeded to take 
in evidence, before the examination of‘any witness, 
the previous statements made by the accused, 
not only before the Committing Mügistrate 
but prior to the commencement of proceedings 
in the Magistrate’s Court. He then examined, 
and almost cross-examined the accused upon 
their confessions, and thereafter recorded the 
prosecution evidence: 

Held, that, the Sessions Judge had acted in . 
contravention of the provisions of section 286, 
Criminal Procedure Code; that, although under 
section 342 of that Code the power given to the 
Court to examine an accused person is one 
which may be exercised at any stage of the 
trial in the discretion of the Court, this provision 
does not in any way supersede the ‘clear direc- 
tions contained in section 286 as to.the manner 
in which a Sessions trial should be commenced. 

When an accused is on his trial on a. capital 
charge, it is not'expedieut&hat the Sessjons Court 
should convict him even upona pleaofl guilty ehter- 
ed before the Trial Courtitseli. As anfatter of prat- 
tice, the Court should, in its discretion, put suck 
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a plea on one side and proceed to record and con- 
sider the evidence, in order to satisfy itself, not 


merely of the guilt of the accused, but of the pre- 


cise nature of the offence committed and the: 
appropriate punishment for tbe* same. 

Where aconfessien of guilt is retracted, the 
proper time for taking into consideration such 
confession is after the Court is it possession of the. 
etitire prosecution evidence and cau estimate what 
the effect of that evidencé would be, considered 


apart from any statement which thé accused person” 


may from time to time have made, A SUKHIA v. 
EMPIROR, 20 A. L. J. 669; (1922) A. I. R, (A) 
266; 24 Cr. L J. 609 


-———— S, 184 (8)— Confession, mode of record- 
ing—Magistrate, duty of, to put questions. 


All that section 164 (3) of the Criminal Procedure 


Code requires is that a Magistrate recording a. 


confession on questioning the person making 
the confession must have reason to believe that it is 


being made voluntarily. No express form of: 


497 . 
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Section 183 of the Criminal Procedure Code 
applies only to cases where the offence is comgit- 
tedin British India and not in foreign territory. 
This section is part of a Code of Proce. 
dure for the trial of offences committed 
in British India; it extends to the whole of 
British India, but cannot give the Courts 
jurisdiction over offfuces committed beyond the 
limits of British India. The word “jeuriey” used 
in the section does not include a journey in foreign 
territory, but is confined in its meaning to a jour- 


.ney within the tewitories of British India, 


. questions is prescribed, and the extent to which . 


the Magistrate should question the person making 
the confession must largely depend upon the. 
particular facts of each case. Whilst it is clearly 
desirable that he should always put such questions ; 


. as may be necessary to enable him to determine 
. whether the confession is voluntary,no particular ' 


. I. R. (Pat) 356; 24 Cr. L. J. 649 


form of questioning can be laid down as necessary. . 
Where the circumstances under which a confes- 
sion is made are not such as to create any 


suspicion in the mind of the Magistrate and he is . 
satisfied from the demeanour of the person making. . 
the statement as well as the questions put and the , 
manner in which the statement is made that it is. 


voluntary, the statément cannot be objected to 
on the ground that the provisions of section 164 
of the Criminal Procedure Code were net complied 
with. 


A Court which is called upon to accept a con-' 
fession must in each case satisfy itself that the’ 
Magistrate recording the confession honestly‘ 


believed, and took steps to ascertain, that the 
confession was a voluntary one. 


BnocTA v. EMPEROR, 4 P. L. T. 279; (1923) A. 
589 


ss. 164 (89), 588— Confession, mode of 
vecording— Certificate of voluntariness, absence 
. of— Enquiry failure to make, effect of. 


164 (3) of the Criminal Procedure Code to the 
statement recorded by him can be cured by the 


_ evidence of the Magistrate, but his failure to make 


any enquiry as to the state of mind of the con- 
fessant at the time the confession was recorded 
is fatal and 
i L JRHANA v. EMPEROR 
A. X. R. (L) 345; 24 Cr. L. J. 618 
———— ss, 179, 188, applicability of — Offence com- 
mitted. during jousney in foreign territory and 
British India Offence, whether triable in British 
India—"* Consequence” in $. 179, meaning of. 


» (1923) 
508 


Pat Tamu: 


. the case, and that tlie Magistrate, so far 


. . 190 was applicable, if it was applicable at all hàd 
The failure of a Magistrate recording a confes- < 
; sionto append the certificate prescribed by section 


. renders the confession, inadmis- . 
- sible in evidence. 


~ of an offence under section rgà (x) 


EI 


Bapu Baldi v. Queen, 5 M. 23; x. Weir 1; 
Ind. Dec. (N. S.) 17, relied on. 4 NS dis 
Where an offence is committed in the course of 
a journey part of which lay through foreign 
territory and it is doubtful whether the offence 
was committed in foreign territory or ia British 
India, section 183 of the Criminal Procedure Códe 
is not applicable to the case dnd itis not triable 
in British India. : a a 
Semble:—The '' consequence " contemplated by 
section 179 of the Criminal Procedure Code means 
a consequence which forms a part and parcel of the 
offence and does not mean a consequence which is 
not such a direct result of the act of the offender 
es to form any part of that offence. ` j 
In ve Rambilas, 26 Ind. Cas. 136; 38° M. 639] 
16 M. L.T. 505; (1914, M. W. N. 894; 15 Cr. L, 
J. 688; 29 M. L. J. 175; Krishnamachast, v. Shaw 
Wallace and Co. 29 Ind. Cas. 331; 29 M. L. J- 178; 
18 M. L. T. 25; (1915; M. W. N. 418; 39 M. 576; 
16 Cr. L. J. 491 and Gokal Chana v, Phul Chand, 
5 Ind. Cas. 830; 7 P. R. i910 Cr. 7. P. W. R 
i910 Cr; 172 P. L. R. 1910; 11 Cr. L. J- 253, 
relied on. L NADAR v. EMPEROR, (1923) À, I. R 
(.) 487; 24 Cr. L. J. 579 ' 828 
B 1 ss. 190 (1) (b), 861— 
on Police vepori— Wiiness, prosecutio j 
other accused — Magistrate, drisdickon of” with 
Where after some evidence for the prosecution 
had been led in a case in which the prosecution 
was initiated on-a -Police report, the Magistrate 
ordered the prosecution of one of the witnesses 
jointly with another accused and commenced the 
trial de novo: | 
Held, Per Robinson, C. J. and Macgregor 
the Magistrate had full jurisdiction to act, t 
tion 351 of the Criminal Procedure Code 


Copnizance of offence 


J., that 
that sec- 
applied to 
as section 


acted under section 190 (x) (b) of 

Per Maung Kin, Pe at Misit 1 oe 
applied to the facts of the case. I, B NGa CHAN 
THA V. EMPEROR, 11 Ie B. R. 398; (1923) A, I, Ra 
(R) 31; 24 Cr. L. J. 519 , : 55 
-————— 88, 190 (1) (e), 191— Cognizance 

by Magisivate—Oimission to Sposa Scd D MO 

wightto have case transferved— I legality. 

When a Magistrate takes cognizance himself 
minal Procedure Code, the en Ps pic 
under section 191 to have the case tried by another 
Magistrate atid to be told by the Magistrate that 
he has such a right. An , Omission to inform 

. "apr 


n 
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n the accused and the Mazistrate's refusal t, transfer 
^tBecase when asked to do so ave fatal to the legality 
$ the trial. The accused, in order to save time 
| ‘ard. trouble of a forhter hearing may waive his 
right. But he can do so only when he is distinctly 
told by the Magistrate in accordance with the pro- 
visions of the Crimnal Precedure Code that he has 
‘the tight to decline to Be tried by him. A 
CHANDER SEN v. EMPEROR, 21 A. L. J. 89; (1923) 
_ A.I. R. (A) 383; 24 Cr. L. J. 656 576 
gs, 195, 489-—Pewtu Code (Act XLV of 
1860), s. 182— Sanction 

© cation to Appellate 





Couyt—- Revision— Offence 


undey 5. 182—Districi Magistrate, power of, to . 


grant sanction. 


Where an application under clause (6) of section - 


Criminal Procedure Code is made to an 


of the ; 
de Court against the order of the First 


' Appellate 


' Court refusing or grantinga sanction to prosucute, 


“the order of the Appellate Court is open to revision 
under section 439 of the Code. i 
` Bishen Singh v. Amritsaria, 5 P. R. 1908 
Cr; 7 P. W. R. 1908 Cr; 103 P. L. R. 1998; 7 Cr. 
L. J. 281, (F. B.) followed. ‘ 

Sarat Chandra Mandal v. Ram Sashi Roy, 69 
“tnd. Cas. 153; 26 C. W. N. 1016: 36 C. L. J. 265; 
, (1923) AL R. (C) 45; 23 Cr. Le J. 665, dissented 
ARA Ig Police Officers ina district are general. 
' Jy subordinate to th 
‘not the ‘subordinati 
- (a) of sub-section (1 
: Procedure Code. 


on contemplated by clause 
of section 195 of the Crimina] 
hat clause contemplates sub- 
+ ordination’ to some superior Officer of Police, 
«. Ramasory Lall v. Queen- Empress, 27 C. 452; 
: 4C.W. N. 594: 14 Ind. Dec. (N.S.) 297, relied on. 
.. ^. A District Magistrate has, therefore, no power 
.to grant sanction for prosecution under section 
"ros (x) (a) of the Criminal Procedure Code in 
“respect of an offence under section 182 of the Penal 
Code for giving false information to the Police, 
L KHAZAN SINGH v. KIRPA SINGH, (1923) A. I, 
R, (L) 34134 I 1303 5.1 L. J. 372324 Cr. L. J. 

' 683 779 
— gs, 198, 587— Order under s. 196 sanction - 
ing Prosecution’ Omission io address Magistrate 

concerned — Irregularity. X 

- An order of the Government sanctioning, under 
section 196 of the Criminal Procedure Code, the 
- prosecution of a person for a political offence did 
: not say in its body to whore the order was given 
. but the District Magistrate, the Special Magistrate 
(and the Public Prosecutor concerned were desig- 
nated below it. It was objected that the order 
. was open to objection on the ground that it was 


i not given to any determinate person: 





Held, (1) that the order must be taken as ad. . 


:d d' to the persons designated below who 
P die pies concerned in the holding of 
the trial’; 2n . 

- (z) that even if the objection was valid, the 


‘ omission was a mere | 
“alon 537 0f the Criminal Procedure Code. M 


^MANDAYAPURATH ERESAKUTTY, In fe, 17 L, W. 
MODA M, Le J. 166; (1923) A.J, R. (M) 328; 24 
"Cr. Le Je 539 165 
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the District Magistrate, that is . 


re irregularity covered by _ 
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— — 8. 285— Penal Code (Act XL V of 1860), 
SS. 215,420 offences under—Conviction for more 
serious offence, whether permissible. 

When the facts proved in a case constitute two 
or more offenees, the Court should convict of, 
and punish for, the most serious offence that is 
established, provided*tye accused has been charged 
with, and has had an Ópportunity of meeting the 
charge of that offence. ? 

Where; therefore, a person , takes a ransom for 
the restoration of stolen property, and fails to return 
that property to the person who paid him the 
ransom and the facts show an offence under section 
420 of the Penal Code, though they also establish 
an offence under section 215, he can. be convicted 
under section 420 provided he was duly charged 
with it. L B NGA SHAN v. EMPEROR, 11 L. B. 
R. 422; (1923) A. I. R. (R) 37; 74 Cr. L. T. 
529 148 
—— — — S, 947— Acquitlal— Revival of proceedings 

— Jurisdiction of Magistrate. 

An order of acquittal passed under section 247 
of the Criminal Procedure Code, so long as it is 
not set aside by a competeut Court is a bar to 
fresh proceedings in respect of the same offence, 

A Magistrate has no jurisdiction to revise pro- 
ceedings in a case which has terminated in an 
order of acquittal under section 247 of the Criminal 
Procedure Code — ( NITYANANDA KOER v. RAKHA- 
HARI Misra, 38 C. L. J. 196,24 Cr. L.]. 716. 940 


————-— S, 280— Complaint, vexahous, to Village 
Maeisirate — Compensation 
A person who makes a complaint to a Village 
Magistrate of a bailable offence, knowing that 
the latter must, in the ordinary course of his 
duty, report the substance of the complaint 
to the Police, gives information to a 
Police Qfficer within the meaning of sec- 
tion 250 of the Criminal Procedure Code just 
as effectively as if Ife went im person to the Police 
Station, and where the complaint is ultimately 
found to be frivolous or vexatious, an order 
directing the complainant to pay compensation 
is perfectly legal. . . 
Nachimuthu Chetty v. Muthuswami Chetty, 24 
. Ind. Cas. 167; 39 M. 1006; (1914) M. W. N. 804; 27 
- M. L.J. 37: 15 Cr. L.J. 431, Margasahaya Chetty v, 
Gandala Nadiabba, 36 Ind. Cas. 843 ; 32 M. L. J. 
78; 18 Cr. L. J. 11; (10917) M. W. N. 86; 5L. W. 290 
and Thonokadavath Awalla v. Ammian Mannil 
Kuliah, 36 Ind. Css. 471 ; (1917) M. W. N. 155: 
- 4L. W. 73:17 Cr. L.J. 503, followed, 
King-Emperos v. Thammana Reddi, 25 M. 6671 
2 Weit 318, Inve Arulanatham Pillai, 13 Ind, 
Cas. 221; 22 M. L. J. 138; (xg11) 2 M. W.N. 558; 10 
M. L.T. 550; x3 Cr. L. J. 29, followed. M 
KALIAPERUMAI NAIDU v. Bavajr Saurs, (1923) 
M. W. N. 421; 18 Ja W. 32; 45M. L. J. 255; 24 
"Cr. L. 3.717 941 
— 8, 250—Frivolous and vexatious prosecu- 
tion — Comfeesation — Formal notice. to show 
cause, whether essential, 
~- Section 250 qf the Code of Criminal Procedure 
does not require that in the case of a complaigt be- 
ing found frivoloys or vexatious, the complainant 
must be ‘called upon to show cause’ why he should ` 
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. not be made to pay compensation ; it only requires 
any objection which is urged to be recorded and 
-considered. The section is not intended to 
multiply the proceedings butto he applied in a 
summary manner. , * 

A party who has the right to make a formal ob- 
jection and have it recomted can waive that right 
by his dequiescence. : 

Gulzavi Lal v. Gunga Ram, 14, Ind, Cas. 652; 9 
A. L. J. 170; 13 Cr. L. J. 268, distinguished. - 

Pandurang Narayan v. Laxman ‘Babaji,3 Bom. 
L. R, 777 and Suchandi Kolitani *. Dom Kolita, 
5C. W. N. 214, not followed. A PANCHAM v. 
EMPEROR, 21 A. I. J. 369; 45 A. 474; (1923) A. I. 
R. [A] 548; 24 Cr. L. J. 719 943 

———~ 88, 254, 258, 342, 587-—Examination of 
accused—- Cross-examinalion of prosecution wit- 
nesses under s. 256 — Fresh examination of 
accused, whether obligatory. 

Section 342 of the Criminal Procedure Code 
which requires that the accused shall be examined 
generally in the case after the examination of 
the prosecution witnesses aud before the accused 
is called on for his defence, is mandatory and not 
discretionary and failure to comply with the terms 
of the section is an illegality vitiating the trial 
and not a mere irre ularity which can be cure 
wader section 537 of the Code. . 

Per Curiam ( Venkatasubba Rao, J. dissenting):-— 
The mere fact that in a warrant-case after the 
framing of acharge under section2540f the Crimi- 
nal Procedure Code, the prosecution witnesses are 
re-calle1 and cross-examined under section 256 
of tne Code, does not render a fresh examination 

' of the accused obligatory and the omission to ues- 
tion the accused again at this stage does not 
amount to a non-complianc: with the provisions 
of section 342 of the Code and dpes mot vitiate 
the trial. : NS 

Inve Maruda Mathu Vanuian, 71 Ind. Cas. 2523 
43 M. L. J. 402; 16 L. W. 420; (t922) M. W. N. 
601; 44 M, 820; (1922) A. 1. R. (M) 512; 24 Cr. L. 
J. 124, ovegruled, 

The expression ‘after the prosecuti n 
witnesses has been examined” in section 342, 
Criminal Procedure Code, meaus when the 
prosecution has finished calling  eviderce, 
Czoss-cxamination of the prosecutio: witnesses 
under section 256 is not part of the examination 
of the prosecution witnesses within the meaning 
of section 342, nor does such re-examination 
generally amount to giving fresh” evidence for 
the prosecution, but is merely explanatory of the 
cross-examination. If new and material matter 
in support of the prosecution is elicited in cross- 





examination or re-examination, it is desirable. 


that the accused should again be questioned on 
the case and asked generally to ex,lain the cir- 
cumstances, and if fresh evidence on” material 
matte,s in support of the prosacution case ds 
elicited in re-examination it wohld be obligatory 
on the Court to question the accused on that. 
M,Vanmar RowTHHR, In re, 44 M. Ln J. 567; 17 
ase Wa 7223,32 M. Le T. 385: 40 M. 449; (1923) M. 
W. N. 4771. (1923) A. I. R. (M) 609; 24 Cr. l- J 
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— 8, 857— Discretion of Mapistrate to vefuse 
ta summon witnesses, extent of—-Order direcging 
deposit of expenses of witnesses, legality of. 

‘Lhe language of section 257 otsthe Criminal 
Procedure Code is imperative, and a Magistrate 
has no discretion to refuse to issue process to 
compel the attendance of any witness merely 
because he thinks that no useful purpose will be 
served by summoning him as a witrfss to attend 
the Court. The person who appliea for their 
attendance is the best Judge of the matter and 
it is not for the Magistrate to say which witnesses 
shall and which shgll not be of any use to him, 
The only grounds upon which an application tor 
the summoning of witnesses can be refused are 
those enumerated in clause (r) of section 257 
and a Magistrate is not entitled to refuse the ap- 
plication on any other ground, . 

Section 257 (2) of the Criminal Procedure Code 
fuily empowers a Magistrate trying a case to order 
that the reasonable expenses required fot the 
attendance of a witness shall be deposited in Court 
by the person applying for his attendance before 
the witness is summoned. 

Qadu v. Queen- Empress, 7 P. R. 1898 Cr., dis- 
sented from. L GANPAT RAIv. EMPEROR, (1923) 
A. I. R. (Lj 420; 24 Cr. L. J. 686 282 


-——— — — 8, 201—Defence witness, discharged — 
Accused, vight of, to examine. ii 


- The fact that a witness cited by an accused 
peron is discharged before his examination, is no 
ar to his being examined as a witness if he is 
in attendance, and the accused insists on his 
evidence being recorded. O NaGESHWAR vy, EM- 
PEROR, 9 O. & A. L. R. 46; (1923) A. i. R. (O.) 
142; 24 Cr. L, J. 518 54 
B. 807— Tvia] on seversl chay, e$— Ac- 
quiltal by lury—Magistrate agreeing i respect 
of graver charges—— Reference on minor charges, 


propriety of. 


There is nothing to prevent a 
has accepted the findings of the jen eee 
of the innocence of the accused in respect of cer- 
tain graver charges, from making a refere ce 
under section 307 of the Criminal Procedure Code 
with the object of having some of the accused 
convicted on minor charges, where the prosecu- 
tion has failed not because of the evidence happen- 
ing to be false but because of the facts alls ged 
being insufficient to? support the gravet charges 
C EMPEROR v. HARI Das MITRA, 37 C. I. J. 34: 
(1923) A. I. R. (C.) 108; 24 Cr. L. J. 674 770 


s. 808— Jury trial—Discharge 
—Misconduct— Inherent power of Court dup 
whether exhaustive, : 


So far as it deals with any point 
the Code of Criminal Pipers cist be peace 
to be exhaustive and the law must be ascert in- 
ed by reference to its provisions, but where a case 
arises which obviously demands interference and 
it is not within those for which the Code Specifical- 
ly provides, it would not be reasonable to say that 


ghe Court has not the power to make ©. 
eder as the ends of justice require, bos 





— 





“* £096 CI INDIAN: CASES. : "dpa" 
Criminal Procedure Coje—contd. ~--- ~ - Criminal Procedure Code—coritd. ' n 


t Where the question ot misconduct on the part 
of jhe Jury or other similar sufficient cause arises, 
the Sessions Judge has inherent power to dis- 
charge the Jury and empanel. another. 

. The Criminal Procedure Code does not provide 
for such. circumstances, but the presumption 
that Jurors will discharge their duties without 
impropriety may explain tlfe omission. 

"The powes to discharge a Jury on such grounds 
is discretionary, but must not be exercised lightly, 
nor until the Judge has satisfied himself by such 
form of enquiry as, in the circumstances, he can 
adopt that reasonable grounds exist for exercising 
the power. ( RAHIM (SHEIKH v. EMPEROR, 37 
€. L. T. 595; 24 Cr. Ls J. 677 778 


ss, 928, 337, 388— Pardon tendered by 
Sessions ‘Judge—Examination of approver as 
witnes$ by him whether legal— Approver, whether 
must be one "charged with offence triable 
exclusively by Sessions Couri—Evidence Act 
(I of 1872), 5. 14—Previous conduct, admissibili- 
iy of—- Accomplice, evidence of — Corroboration. 


If under section 328 of the Criminal Procedure 
Code a Sessions Judge himself tenders pardon to 
an accused who, accepts, it, he can at once: 
examine him as a witness aud. it is not necessary. 
that such accused should be sent to the Commit- 
ting Magistrate for his statement to be recorded 
on oath. : j j NM: 

. "Under sections 337, 338.0f the Criminal Pro- 
‘cedure Code it is not necessary that the person 
.to. whom a pardon is tendered should himself 
be .charged with an offence triable exclusively 
"by thé Court of Session, allthatis required is that 
ithe personto whom pardon is tendered; who need 
‘not even be an accused, should be. supposed to 
have been directly .or indirectly concerned in or 
privy to an offence triable exclusively by the 
gon of Session with which another.person is 
‘charged. ` 7 ` 


Before the evidence of an accomplice can be 


` caccepted. it is necessary “to be satisfied that the 


‘accomplice himself took part in the crime to the 
-extent that he says and that he is in a position 
«to give.true evidence as to what occurred. It is 
:Blso necessary that -the accomplice's evidence 
.Should: be corroborated: to prove that it-was the 
„accused person and .no one else who .committed 
the crime. .. N EASHIRAM-v. EMPEROR, 6 N; L. T. 
12444 (1923) A. IR. (N.) 248124 Cr.L.].566 262 
: 88, 987, 404 — Approver —Discharged 
* accomplice—Corroboration ^ of | evidence Penal 
` Code ( Act XLV of1860), s. 400— Association foy 
~ habitually ` committing ' dacoity— Evidence of 
accomplice © 0 tee a Mn 





An accomplice witness- against whom the c 
Has. Peen- withdrawn. undér- section 494 of the 


„- Criminal Procedure Code is less reliable than one 


„ta whom a pardon. has-been tendered under sec- 
;tion. 337. of the Code.. The latter is pardoned 
: conditionally and has before him, as an induce- 
ment to stick to the truth, the constant ‘appre. 
hension: that his statement may be used against 
:him in: atrial hereafter if he is proved to” have 
; EDT SEE aa D eu ene wate ne 


* 

given false evidence on any point. "Moreover. 
there is at least one previous statement by which: 
his veracity cau be tested. ‘On the other hand, . 
the accomplice witness, who has not received a- 
conditional pardon, isa freer man in the witness-. 
box since he is not pinned down to a previous 
statement which may be besed on tutored material, 
by the fear of prosecution for perjury if'his de- 
position in Court does not correspond. exactly . 
with that previous statement. . i 
. In any case, the evidence ofan accomplice must 
beregarded astainted,particularly of an accomplice 
who has been discharged under section 494 of 
the Criminal Procedure Code, and it must be 
corroborated in materiel particulars before it 
can be acted upon. 

When persons are charged with belonging to 
a gang associated for purposes of habitually com- 
mitting offences, the only direct evidence that can 
be tendered is that of accomplices. Other wit- 
nesses can testify to association on certain isolated 
occasions, but the man who gives evidence of 
habitual association for a particular purpose 
must almost inevitably be an accomplice. LL 
CHHAPROLIA V. EMPEROR, 24 Cr. L. J. 696 808 


s. 842— Failure to examine | accused— 

Grape irregularity — Re-teíal. 

The failure by a Magistrate to examine an ac- 
cused person for the purpose of section 342 
of the Criminal Procedure Code is .a grave 
irregularity and might,in a suitable case, be in 
itself a sufficient ground for setting aside a convic- 
tion. The fact that the accused was examined 
and cross-examined as a prosecution witness in a 
cross-case would not relieve the Magistrate of the 
dutyimposed on him by the above section 
or lessen the gravity of the irregularity. . Where, 


, however, the jrregularity is not such as to pre- 


vent the Magistrate,from arriving at a correct 
"view of the facts and the accused has said all he 
has had. to say in the capacity of a prosecution wit- 
ness, and no unfair use has been made of any ad- 
mission made by him as a witness, the High 
Court will not order a re-trial. O Nac ESHAR PRASAD 
v. BMPEROR, 90, & A, L.R. 218; 24 Gr. L. J. 
661 693 


B. 845—Penal Code (Act XLV of 
1860), s. 342—- Wrongful confinement of com- 
plainant and anothey— Complainant, power of, to 
compound offence. ! | 

> Where n person is charged under section 342 

of the Penal Code ‘with wrongfully confining the 

complainant and another person, the complainant 

.has authority to compound- the offence as 

“against himself but he has no authority -to 





-“compound “it as against that other person. € 


‘Suis CHANDRA v. RABBANI MONDAN, 27 C, W. 
N. 168; 97 C. L. Ja 254; (1923) A I; Ri (C.) 168; 
724 Cr. L. J7578 a ` -822 
o: 8, MS— Peal Code “(Act XLV of 
.... 1860), s. 498, offence under— Composilion at 
.- wenision stage,» 5 5 e lg 

..A High Court in revision may allow ‘an. offdnce 
under ; section 498, Penal Code, td' be, com 
“pounded, ` : Ep : 


Sao 
e 
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' Lalla v. Emperor, 24 Ind. Cas. 975; 17 O.C. 
92; 15 C. L. J. 567. followed. O CHHOTAISINCH 
V. Emperor, 9 O, & A. L. R. 776; 24 Cr. IL. J. 599 
; : 834 

s. 867— Judgment in ,cPiminal tase, 
contents of—Failuræto consider essential points. 


Accused was convicted ofedffenceg under sections 
» 426eand 447 of the Penal Code. It did pot appear 
from the judgment that the Magistrate had gonsi- 
dered the knowledge or the intention with which 
the accused had done the act complained of as 
constituting mischief, or that he had ¢ome to any 
conclusion as to whether the accused entered into: 
or upon property in the possession of the com- 
plainant or what his intention was, if he did so : 
Held, that the judgment was bad and could not 
be allowed to stand. 


Though a Magistrate is at liberty to refer to the 
evidence in a crimina] proceeding in a manner 
equally appropriate to civil proceedings he 
should not lose sight of the fact that ‘he is. dealing 
with a criminal matter and should ultimately 
dispose of the case purely fromthe stand-point 
of the Criminal law.  ( BHABANI PnRO*AD 
MOITRA v. HARI CHARAN BHATTACHARJEE, 38 C. 
L.J.7; 24 Cr. L. J. 714 938 


— ——— ss, 887, 587— Judgment, place of, im 
criminal trial— Non-compliance with provisions 
of s. 367 of Act V of 1898 whether mere irregu- 
larivy. A 


$ s 

The delivery of judgment and the passing of 
sentence is an integral part of a criminal trial. 
Itisnot a mere formality and, consequently, where 
a judgment is signed and dated before delivery 
and is translated to the accused by the Court. 
Interpreter, the Judge himself being absent, it 
.amounts to a breach of the provisions of section 
367 ofthe Criminal Procedure, Code" and cannot 
be treated as a mere itregularity to be cured by 
section 537 of the Code. L B RAMBIT v. EMPEROR, 
(1923) A. I. R. (R.) 44; 24 Cr. L. J. 584 328 


—— 8 408— Penal Code (Act XLV of 
1860), $. 411—Stolen property, several. articles 
of, found in possession ` of accused— Trial in 
respect of some— Acquittal—Subsequent trial 
in respect of remaining articles, legality of. 


Several articles of property stolen from different 
persons were found in possession of the accused. 
He was tried in respect of some of the articles upon 

“a charge under section 411 of the Penal Code and 
was acquitted. He was subsequently prosecuted 
under the same section in respect of the other 
properties found in his possession on the same 
date, but there was no evidence that the articles 
were received at different times: 


Held, that under section 403 of the Criminal 
Procedure Code the second trial was illegal. 

Queen- Empress v. Makhan, 15 Aedt7; A. W.N, 
(1893) 101; 7 Ind. Dec. (N. S.) g19.aud Ishan 
Muchi v. Queen- Empress, 15 A. 514; 7 Ind. Dec. 
(N. S.) 925, followed. ( ĜANESH Sanu v. EMPEROR, 
32 C, Lo J. 326227 C. W.N. 55450 (1923) A. 1. R. 
(C. 557; 50 C. 594; 24 Cr. Ia J. 707 981 
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s. 408— Trial in, Native — Siaie— Tial 
- for same offence in British India, legality of.- z 


. A dacoity was committed in British India'-and 
the accused were'shortly after caught in a Native 
State with the stolen property. 'Lhey were tried 
and convicted by the State Court of an offence 
under section 411 ofthe Penal Code. After serving 
out their sentence thêy were ‘tried in Biitish 
India on a charge "under section 395 of&he "Penal 
Code, but the evidence only established aud offence 
under section 411 of the Code against them: " __ 

Held, that their trial by the State Court barred 
their trial'by the Court in British India on the 
same facts and for thé same offence, by virtue of 
the provisions: of section 403 of the’Criminat Pro- 
cedure Code. ‘I, TEJA SINGH U. EMPEROR, 24 a 

j 3 


ss. 407, 422—S. 407, appeal under, heaving 
of— Notice to officer appointed by Local Govern- 
~» ment not given— Illegality. ` i 
' Where an appeal under ‘section 407, Criminal 
Procedure Code,isheard by a Magistrate specially 
empowered to hear such appeals, itis incumbent . 
on the Magistrate to give notice of such hearing 
under section 422 of the Code, to the officer ap-: 
pointed by the Local Government in that behalf 
and an omissiou to give such notice before hearin, 
the appeal cannotbe treated as an irregularity. The 
disposalof such an appeal without notice to the 
officer is not a legal disposal of the appeal. `B 
EMPEROR v. SHIVLINGAPPA, 24 Bom. L. R. 1150; 
(t923: A. I. R. (B.) 74; 24 Cr. L, J. 700 1% 
————— 8, Al8— Joint trial— Appealable and 
ble sentences— Appeal. whether lies 
against nan-appealable -sentence. ` 
.Where several persons are tried jointly and 
convicted at one trial, some of them receiving 
appealable and the others non-appealable ser, tences 
the latter do not obtain a right of appeal merely 
owing to the fact of their joint tria] with ti.e others, 
^ Hussain Khan wv. Emperor, 39 Ind. Cas. 690; 
39.293; 15 A. L. J. 136; 18 Cr. L. J. 546 and 
Bhola v. Emperor, 40 Ind. Cas. 332; 39 A. 549; 15 
A. L. J. 574; 18 Cr. L. J. 684, followed. A 
JBAGRU v. EMPEROR, 24 Cx. L. J.679; (1923) A. 
I. R. (A) 609 775 
——— — 8, 486— Revision— Pending case— Inter- 
ference by High Court—Penal Code (Act 
XLV of 1860), s. 4o5—Pleader retaining, fee, 
^ the recovery of which is time-barred— Offence. 

It is inadvisable for a High Court to inteifere 
in revision in a pending case uriless there is seme 
manifest and patert iujuctice apparent on the face 
of the proceed nes valine for ^rompt redress, 

Jagat Chandra Mozumdar v, Quesii-Empress 
26 C. 786; 3 C. W. N. 491; 13 Ind. Dec. (N. s. 
1103, relied on. E 3 

A Pleader retaining fees, the legal recovery 
of which is time-barred, is not guilty of criminal 
breach of trust. N KRISHNARAO y. EMPEROR, 6 
N. L; J. 319; 24 Cr. L. J. 591 |o, 888 


—  g&, 497, 508 — Further. inquiry— Notice 

. ip accused, necessisly of — Additional District 
Magistrale, power of, to issue commission for. 
examination of witness within jurisdiction— 
Penal Code (Act XL V of 1860), ss. 362, 365 


non-appeala 
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— Abduction, what constitutes—Woman, con- 
e finement of, pending negotiations for her release 
. Offence. : f 
. An ordeg under section 437 of the Criminal 
Procedure Code for further inquiry should not be 
passed without notice to the.person accused, and 
then only ifthe order of discharge was mani- 
festly perverse or occasioned a grave mis- 
carriage ef justice. But anorder for further 
inquiry passed without such notice is not illegal. 

An officer appointed as Additional District 
Magistrate and authoriged to exercise all the 

. powers of a District Magistrate as contained in 
Sch. IIT, part V . (18) of the Criminal Proce- 
dure Code is empowered to issue a commission 
under section 503 of the Code for the examina. 


tion of a witness within his own jurisdiction. ' 


R. Ju a youngwoman, was abducted and taken to 
D. K.from where she, after a few days, made her 
escape, and was procceding to a. PoliceStation; on 
her way she met accused who represented him- 
self to be a Police constable and offered to take 
her to the Police Station, but instead of doing 
this he took her to his house where he confined her 
and negotiated with her relatives who agreed to 
pay him for her release ; " 

Held, that the action of the accused in falsely 
representing himself. to be a Police constable 
and the inducement held out by him that he would 
take the woman to the Police Station amounted 
to abduction ,as defined in section 362 of the 
Penal Code, | . RN i 

. Held, further, that in wrongfully confining 
the woman while he negotiated with her relative 
for the payment of a sum of money which was 
practically lier ransom, his act fell under section 
365 of the Penal Code. L BAHADUR ALI v. 
EMPEROR, (1923) A.I. R. (L.) 158; 24 Cr. L. J. 
622 510 
= 8, 438, 4389— Revision — Di sirict Magis- 

trate, whether can make reference against order 
of Sessions Judge—Procedire. 

it is not the practice of the High Courts in India 
to take action under section 439 of the Code of 
Criminal Procedure on a report by a District 
Magistrate which has for its object interference 
with a decision by a Court of Session, 

Queen-Empress v. Korawdl, 23C, 250; 12 Ind, 
Dec. (N. s. 167, Emperor v. Jamna Bai, 28 A. 
91; 2A. L. J. 589; A.W. N. (19045) 198; 2 Cr. L. 
T. 515, Emperor v. John Frgucis Lobo, 36 Ind. Cas. 
577; 41 B. 47; 18. Bom. L R.795; 17 Cr, L. J. 
5*9 In ve Angamuthu Vanathrian, 16 Ind. Cas. 
522; 12M. I. T. 170; (1912) M. W., N. 812; 23 
M. L. J.732; 13 Cr. L. J. 714, relied on, 

The proper procedure for District Magistrate, 
who considers an order of the Sessions Judge 
illegal,is to move the PublicProsecutor to bring 
the matter before the High Court, 

. Jn ye Angamutthu Vanathrian. 16 Ind, Cas. 
322; 12 M, LI. T. 170; (1912) M. W. N. 812; j 





23 
M. L.].732; 13 Ct. I. J. 714, relied on. L 
HMPEROR y, FAZAT, DAD, 24 Cr, D. J. 572 269 





ss. 438, 593 Enquiry under s. 
^ nature of— Revision. a d KR 
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It is not incumbent upon the Magistrate to hold 
a judicial enquiry upon oath, for the purpose 
of passing an order under section 523 of the Crimina 
Procedure Code. The section itself does not 
make any magisterial eüquiry imperative. The 
Magistrate has to satisfy himself, on such material 
as is before him, who is entitled to possession of 
the property ooncernef, and can pass au order 
on Police reports and papers alone. s . 

A High Court has jurisdictjon to revise orders 
passed under section 523, Criminal Procedure Code, 
where a proper case is made out. 

Ma The Nuwv.Ma The Hnit, 57, Ind. Cas. 
81:12 Bur. L. T. 266; 10 L. B. R. 156; 21 Cr. L.’ 
J. 561, followed. L CHUNI LALU. ISHAR DAS, 4 
L. 38; 24 Cr. L.J. 670 ; 708 
———— S, 489— A cquitial— Revision. . 

Per Macleod, C. J.—If the Local Government 
do not exercise their right of asking the High 


‘Court to admit an appeal from an order of acquit- 


tal passed by a Sessions Judge sitting with asses-: 
sors, it is difficult to imagine any circumstances 
which would justify the High Court in interfering 
with the order in revision at the instance of the 
complainant. 

Per Crump, J.—Aíter a regular trial in the 
Sessions Court, it would be only in the most ex-. 
ceptional cases that the High Court would be justi- 
fied in interfering, under section 439 of the Crimi- 
nal Procedure Code, with an order of acquittal, 
when there isno appeal by the Local Government 
under section 417 of the Code. B Jorra BECHAR 
V. PaRsnHorvaM SANKALCHAND, 25 Bom. L. R. 488; 
24 Cr. L. J. 734 974 
———- $, 489 — Acquittal — Reviston— High 

Court, when will pah JAN 

Although the High Court will not, under 
secton 439 of the Criminal Procedure Code, 
ordinatiby interfere with an order of 
acquittal, it will do so where such an order 
is invalid, as where it is passed in an appeal under 
section 407 of the Code of the hearing of which 
the officer appointed ‘by the Local Government 
in that behalf had no notice. B, EMPEROR v. 
SHIVILINGAPPA BASAPPA, 24 Bom... R..I150; 
(1923) A. I. R. (B.) 74 324 CEL. J. 70g 812 
— 88. 439, 476—Magistrate ordering brosecu- 

tion under s. 476—Reviston by District Magis- 

tate- Jurisdiction. 

Where an order to prosecute a person is passed 


"by a Magistrate under section 476; Criminal Pro- 


cedure Code, the District Magistrate has no juris- ' 
diction to interfere, it is only when sanction to * 
prosecute has been granted under section 195, 
that the District Magistrare has such powers” A 
Sita RAM v. EMPEROR, 24 Cr. L. J. 65°; (1923) “A. 
I. R. (A) 507 e. 690 

8. 476,. proceeding 

whegher necessary, 

Ina proceeding under section 476 of the Crimi- 
nal Procedtf&g Code itis not invariably necessary 
that the person to be proceeded against should 
receive notice to show cause against the pro- 
posed action against him’. Y, B GURAV. District 
JUDGE, ARXYAB,, (1923) AI. R. (I, B..79: Cr. L. 
I. 736 oh . 976 


under— Nolice, 


- tain himself, but wants to 
'studies in order to better his prospects, he has 
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` 8, 488—-Order of maintenance—Subse - 
quent civil suit negativing relationship—Stay of 
e main enance order. 

Whe e the reiationship, on whichea maintenance 
order under section 488, Criminaf Procedure Code, 
is based, has been decla ed bythe final decree of 
a competent Civil Conrt hot to exist, the person 
adversely affected is entitled to ask the Magis- 


‘trate to abstain from giving any further effect 


to his order of maintenance. 


Mahomed Abid Ali Kumar Kadarv. Ludden ` 


Sahiba,r4 C. 276; 11 Ind. Jur.296; * Ind. Dec. 
(N.8.) 183, Illath Narayanan Moosad v. Kathil 
Itticherry Amma, 42 Ind. Cas. 331; 33 M. L. I. 
449; 22 M.L.T.293; 6 L. W. 536; 18 Cr. L.J. 
971; (1918) M.W. N. 65,1ollowed. M Mappu 
VENKAYYAv. MADOU PAIDAMMA, 32 M. Lr. T. 3453 
(1023) M. W, N. 42x; 18 L. W. 132; 45 M. L. J. 
104; 46 M. 721; 2, Cr. L. J. 720 944 


—— 8, 488, scope of—Maintenance of son 
during peviod of study. 


The rights conferred-by sectidg: 488 of the Criminal 
Procedure Code are very restrictive. Under the 
provisions of the section, a father is bound to 
maintain his child, ifthe latter is not able to 
maintain himself. But where heis able to main- 
prosecute his 





no right to force his father to comply with his 
wishes. LB ABDUL RAHIM v. Ma Sawa May, 
(1923) A. LR. (R.) 45; 24 Cr. L. J. 590 384 


88. 517,520— Application for restoration 
of property— Limitation—Power of Court. 


No period of limitation is prescribed for an appli- 
cation under section 517 or 520 of the Criminal Pro- 
cedure Code, and such an application cqn always 
be made within a reasonable time of the termina- 
tion of the proceedings in whfch the property in 
dispute was produced. 

"Phe words “make any further orders that may 

bejust" in section 520 of the Criminal Procedure 
Code are intertded to enable superior Courts to pass 
proper orders in eases where property has been 
erroneously disposed of under section 517 of the 
Code. 
' During the investigation into a case of theft, 
certain currency notes were produced before the 
Police by the petitioner. One T. was eventually 
convicted of criminal misappropriation in respect of 
the notes and the notes were made over to the 
complainant under the orders of the Magistrate. 
The petitioner was subsequently tried and convict- 
ed of an offence under section 411 of the Penal 
Code in respecteof the notes, but was acquitted 
by the Sessions Judge on appeal Nearly six 
months after his acquittal he applied to the 
Sessions Judge for restofation of the noteseto him. 
‘The Sessions Judge rejected the application on the 
ground that it was barred by limitefion : 

Heid, (1) that the application was in no sense 
an appeal against the, order of,the Magistrate 
making ofer the notes to the complainant but an 
independent application to the Sessions Judge 
himself with a view to his taking action under sec- 
tion 520 of the Crimingl Procedure Code; 
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(2) that as such, no period of limitation was 
applicable to it; , 

(3) that tinder section 520 of the Code the Ses- 
sions Judge was possessed of very wide powers 
and could pass any order that he deemed “just, 
L KANSHI RAMv EMPEROR, 4 L. 49; 3P. W. R. 
1923 Cr; 24 Cr. I, J. 7X5 à ; 987 
S. 522— Restoration of property — Trial 
Court, refusat of, to make order— Appeal.— 

Revision. ~~ * 

The discretion to pass or not to pass an order 
for restoration of psoperty under section 522 of 
the Criminal Procedure Code is vested in the Trial 
Court, and where that Court declines to make 
such an order in the exercise of its discretion, a 
Court of Appeal or Revision has no jurisdiction 
to compel it to do so. - 4 

Bhagbat Shaha v. Siddique Ostagar, 16 Ind. 
Cas. 176: 39 C. 1050; 16 C. W. N. 81x; 13 Cr. L, J. 
608 and Muhammad Din v. Emperor, 48 Ind. Cas. 
'510; 14 P. R. Zogrg Cr; 20 Cr. L.J. 30; x P. W.R. 
1919 Cr; 33 P. L. R. roro,relied on. A Aziz 
AHMAD v. BUDDHU KHAN, 21 A. L.].459; 24 
Cr. L. ].677;45 A. 5537 773 


Criminal trial— Cognizance taken by different 

Magistrates, legality of. 

Proceedings under sections 120 A and 420, Penal 
Code, were taken against the accused in the Court 
of a Deputy-Magistrate before whom the case re- 
mained pending and no evidence was taken up 
to a certain date, when a formal complaint was 
laid before the District Magistrate by the Police 
on which the District Magistrate took proceedings 
which ended in the committal of the accused to 
the Court of Session: 

Held, that there was no illegality in the District 
Magistratetaking cognizance of the case, as, though 
the law prevents a pérson being tried twice over 
for the same offence, there is no provision that if 





“cognizance is taken by two different Magistrates 


at different times the trial can be béfore one of 
them only. O Harr Sarva BISHNU?. EMPEROR, 
370. L.J. 3275 50C. 482; (1923) A. I. R. (C.) 
652; 24 Cr. Li. J. 710 934 


——-—— Prosecution, failure of, to produce all 


'. witnesses, effect of. 


The mere fact of the non-production of some 
of ther witnesses by the prosecution cannot, in 
any way, affect the eredibility of witnesses who 
are produced. LINDAR SINGH v. EMPEROR, 24 
Cr. L. J. 708 932 
Stay of trial pending decision of civil 

swit—Pvoper procedure—Criminal Procedure 

Code (Act V of 1898), s. 344-—Government of 

India Act, 1915, (5 & 6 Geo. V, C. 6x), $. 107. 

An application for stay of trial in a criminal 
case pending the decision of a Civil Court ought 
to be made iu the first instance to the Magistrate 
trying the case under section 344 of the Criminal 
Procedure Code and if the party fails to get a 
reasonable order, a revision against the order of 
refusal, should be filed to the High Court. 

he High Court will not act under section 107 
of the Government of India Act ọn an indepen- 





* 


X100 ` . 


wit, 


Criminal trial —concft.- : BU za 


qent application for stay of "proceedings. "Xx 
VALAVARTY ÁNKANNAU, PILLAMERI ÁDRIBHOTLU, 
718 L. W. 236; 24 Cr. I. J. 640 528 


Witness deaf ‘but able to speak and 
write— Refusal to examine witness, effect of. 

A Magistrate has no jurisdiction to refuse to 
examine a witness who is deaf but who is able 
to speak dnd write; and such refusal, if prejudicial, 
vitiates thé trial; - 
SRIMANTA GHOSH, 24 Cn L.].688 : : 
‘Custom v, Personal law—Brahmans of Gokalgarh, 

` District Ambala—Burdeh of proof. - — 

The circumstance that afamily or a tribe has 
departed from its personal law in one respect, 
for instance, the incompetency of a daughter to 
‘inheritsher father's property, does not necessarily 
lead to the conclusion that it has adopted agri- 
'eultural custom in all other respects. 

*- The initial presumption in the case of Brahmans 
is that they are governed by their personal law 
-and the onus is on the person whosetsupa custom 
restricting a Brahman 'proprietor's powers o 

alienation to establish it. . 4 

“`The Brahmans of Gokalgarh in the Ambala 
District are not governed by agricultural custom 
in matters of alienation. . . - 

Ambala is, ethnically and by language, more 
connected: with: the United Provinces than the 
Punjab, and theBrahmans of that District follow 
their personallaw and donotobserveany custom 
like that of the agriculturists of the Punjab. 

Kapuria v. Mangal, 149 P. R. 1908; 192 P. W. 
R. 1908, followed. L SALIG RAM v. BADHAWA 
` (1923) A. I. R. (le) 501; 4 L 254 780 


———— v, Personal. law-—Sadozai-royal family, 
“whether governed: by custom or Muhammadan 
Law—Succession— Females, exclusion of. 
Whenever there is a gap in the Customary 
“Law which cannot be filled otherwise, it must be 
filled by arefererce to the personal law of the 
litigating patties. . 
Daya Ram v. Sohel Singh, 110 P. R. 1906; 31 
. P. I. R. 1907; 59 P. W. R; 1907 (F. B.) relied 


M 





on. 
- The Sadozai family, descended from Shah 
Shuja, follows Muhammadan Law in matters of 
succession and- no -custom obtains m.the family 
whereby females are exclüded from inheritance. 
Pesh FATEH MUHAMMAD JOHAN v. WAFA p 


— Non-proprietors, right of, io transfer 
house—Mauza Raja Jang, Tahsil Kasur, District 
Lahore. Q7 : 

' Several previous sales of their houses by non- 

proprietors in a village, even where acquiescence 

by the proprietors is proved, do not necessarily 
imply & renunciation by the proprietors of their 
discretionary right to object to subsequent sales 
or establish a custom recognising such sales as 

authorised by the proprietors. . 

Kharak Singh v. Alladitta, 85 P. R. 1882; Maya 
Dasv. Jan Muhammad, 13 P. R. 1889, Buta 
Malv. Ruldu, 40 P. R. 1^89, Khudayar v. Kapur 
Singh, 50 P. R. 1889 and .Harsahai v. Ganga Kam 
4 P. R. 1900, P, I4 R. 1990, p. 145, followed. 
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Mauza Raja Jang, in Tahsil Kasur, District 


Lahore, is a village and not a town. ‘ 
Non-proprietors of Mauza Raja Jang have not 


` by custom the'right to transfer their rights of resi- ` 


dence in the village without the consent of the 
proprietors. L'MugáwyAD Din v. LABH SINGH 220 


Pyoof — Opinion of iribe, Value of— 
Tribal and family custom—Special custom— 
Burden of proof. ; 
Custom is a mere crystallisation of public opinion 
in matters Sffecting the social and economic life 
of a community, and it is not an unsound criterion 
of the existence of a custom whether or not it is 
to any extent in harmony with general opinion. 
- It is dangerous to hold that a custom, which is 
categorically repudiated and condemned by the 
, majority of a tribe, is actually the custom by which 
they are bound. . . 
There is an overwhelming presumption that 
-a particular family’ follows the general custom 
of its tribe, and, iu particular cases, definitely 
established instances of a mode of succession 
in a family belonging to a particular tribe are 
of enormous value in arriving at a general custom- 
which is simply the aggregate of the custom 
of particular families. . 
Courts have the widest latitude in dis- 
covering and establishing any particular 
custom applicable to amy particular communi- 
ty, and itis for this reason that case-law has been 
particular in distinguishing the customs of various 
tribes, But Courts aré bound to recognise some 
limit to the distinctions which can be drawn among 
different members of the same community, and 
they are obliged to take certain tribes as the - 


. lowest unite regarding which case-law can be 


established as binding, . a » 
Courts mæst, in the interests of justice 
and the discoutagemem of litigation | and, 
uncertainty of tenure, lay down the normal 
tule of succession applicable by custom to -the 
tribe as a whole. In such cases it may be possible 
for special families to prove a special custom 
but the onus will lie heavily on him who asserts a 
departure from the general rule. . ; 
The statement of a custom prevailing among 
Muhammadans as being in conformity with 
Muhammadan Jaw, is no bar . whatever 
to its being a valid and a genuine tribal custom. 
This is particu arly the case where there is any 
confusion or variety in the details of the custom, 
and where it has been, in any way, in a state of 
flux. In such a case it is natural and legitimate 
that members of the tribe concerned should refer 
their custom to the tèst of Muhammadan Law, 
and although this test may not be the ultimate 
vatio decidendi, lt is not one which in any way 
invalidates a statement df custom. Pegh SAFDAR 
Kuan v. MOHAMMAD ZAMAN'KHAN 577 


Adoption — Descendants of adopted » 
son, succession -to natural family. 


Under the Customary "Law the descendants 


‘of an adopted soy who has succeedeg to the prop 


erty of his adoptive father, retain their right 
of succession in the natural family. of the ado pte 
in the presence of and alobg with the other de 


' to theexclusion of other collaterals. 
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_scendants of that family. L ISHAR v.- HUKAM 
- Snes, (1923) A. I. R. (L) 485 


738 


Alienation by female— Consent of vever- 
stoner, effect af—Sons of reversioners, whether 
` bound. . 

The assent of a reférsiones to an alienation by 





: female in possession if made bena fide; without - 


collusion or intention to injure the other rever- 
sioner, is binding upon his sons and debars them 
Írom challenging the alienation. 


Habib Khan v. Muhammad Khan, 16 Ind. Cas, : 
' 463; 68 P. R. 1912; 194 P. W. R.1912; 210 P. L, 


R. 1912, followed. -_L. MAKHANSINGH V. KISHEN 
SINGH | one : ' 273 
ce by limited owner — Female 
veversioner, whether can object. 








Where afemale is in possession of certain prop 
erty with a limited interest, her alienations can. 


be controlled by another female who is entitled 
to succeed to the estate on the death of the alien- 
ot. 


1908;194 P. W. R. 1908, followed. 
v. KHAN ZOHRA JAN 


L MAWAZ 
583 





fov irade— Antecedent debi—Morigage, prior. 

Money borrowed for the purposes of trade is 
not taken for necessity. An alienation, therefore, 
by an agriculturist of ancestral land for such pur- 
poses would not be justified. E 

Where two mortgages, executed within a few 


- days of each otherin favour of the same mortgagee 


form practically one transaction, the mortgage 
prior in date cannot be considered as an antecedent 
debt.” L MOHAMMAD Usman Kuan v. ATA MOEY- 


UD-DIN, (1923) A. I. R. (L.) 142:5 Wala. J. 304 871 . 


———- Ancestral property— Atienation—Sontess, 
proprietor of Rohtak Tahsil, District Rohtak. — , 
A sonless proprietor of the Rohtak Tahsil of 

the Rohtak District has unrestricted powers 

of alienation in respect of ancestral land. 

Giant v* Tek Chand, 64 Ind. Cas. 549; 11 P.L. 
R. 1922: (1922). A. I. R. (I) 69; 4 L. 111 and 
Uggar"Sain v. Telu, 71 Ind. Cas. 829; (1923) :A. 
I. R. (L.) 193; 4 I. 113, followed. 

Budal v. Kirpa, 23 Ind. Cas. 211; 76 P. R. 
1914; 148 P. L. R, 1914; x31 P. W. R. 1914, dis- 
sented from. L Kara v. MAM CHAND,4 RE 

8 


———— Gift in favour of collateral —Gilotar 
Jats of Jhang District. 
Among Gilotar Jats of the Jhang District a 


male proprietor is empowered by custom to make : 


a gift of ancestral property in favour of a_ collateral 
L Samar, 
v. AHMADA, 4 L. 189; (1925) A. I. R. (L.4 517 452 


Hindu Law—Mavrriage between Khatri 
male and Brahmani woman, validity of. 


Itis dangerous to seek to extegd custom by such 
logical processes as analogy. 

Bhambuh Devi v. Naran Singh, 29 Ind. Cas. 
572; 39 P. R, 1915;103 P. W. R. 1915; 8 P, I, R. 
1916, followed. n str wh A : 
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Mag sud-un-nissa v. Kaniz Zohra, 135 P. R. 


Necessity — Money borrowed ` F« (E^) 625; 4 Lr 344 


e ° r 
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Custom—contd. 


The initial presumption in the case of high caste 
Hindusisin favour of their following their personal 
law and the onus of proving any Special or generat 
agricultural custom lies on the person asserting 
the existence of such: m 

A marriage between a Khatri male and*a Brah~ 
mani woman is not valid under the Hindu Law, 


Sahib Dilia v. Bela,50 P. R. 1909, P. L. R. 
1900; p. 154, distinguished. L Pars RAM & 
HUKMAN SINGH e. : 239 
~—« Partition—Widow, whether can claim 
partition— Burden of proof. ue dice: 





, The widow ofa deceased co-sharer has a statutory 
right to demand partition, and the onus is upon 
the party who disputes the widow’s right to obtain 
a partition to prove that such right does not exist, 

Bhag Bhari v. Wazir Khan, 14 Ind. Cas. "451. 
70 P. R. 19012; or P. W. R. 1912; 124 P. I, .R, 
1912, Sant Singh v. Basant Singh, 71 Ind, Cas. 
28; (1923) A. I.R. (Ls) 81, followed. - 

Abdul Qadir v. Rabia, 41 Ind. Cas. 473; 4. P. 
R. 1917 Rev; r P.W. R. 1917 Rev., dissented 
from. IL GHANSHAM v. RAMJI LAL, (1 923) A. I. 

. 441 


Succession— Ancestral property Equal 
holdings— Common. ancestor Paco. mentolned 
in pedigree table—Presumption. 


Where in a suit reldting to succession under 
the Customary Law of the Punjab it was found 
that the holdings of the plaintiffs, collaterals of 
the deceased, were almost equal in area to those 
of the deceased, some of the khatas being still joint, - 
and that the common ancestor of the parties 
was expressly ‘mentioned in the pedigree tables 
prepared at the different Settlements: ~ 

Held, that, in the absence of any indication 
that the property was self-acquired, the presump- 
lion was that it was ancestral. 
| The express mention of a common ancestor 
in a pedigree table furnishes a presumptive 
proof that the land originally belonged to him, 


Jiwan Singh v. Har Kaur, (22 Ind. 
Cas. 415; 41 P. R., 1914; 51 P. L. R. 1914; 34 
P. W. R. 1914, followed. L MARYAM BIBI v. 
GHULAM MAHOMED 881 


—— Burden of proof — Gift in favour 
of sister, validity'of —M. akwal Jats of Isan “tt ahar, 
Tahsil and District Muzaffargarh. . : 


The position of a sister in matters of succession 
in the Muzaffargath District is a strong one. 

In the Muzaffargarh District the burden lies on 
a collateral to show that he has a preferential 
right to succeed as against the sister of the 
last male-holder. 

In the Muzaffargarh District the Jats; especially 
the Muhammadan Jats, have very large powers of 
alienation and gift, 

Among Makwal Jats of Isan Mahar, Tahs( and 
District Muzaffargarh, a gift by a male prop ie tor 
in favour of a sister or sister's son in the presence 

oof collateralis valid. L HAYAT v. ALI MOHAMAD 


:16 
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c mert- Suecession— Collaterals living in another 
: :village-Sisters v. — Collatevals-—Self-acquired 
Lo .préperty— Jets. of Amritsar, District. 


Prima facie, the agnates of a deceased person 
. are eptitled to a share in his estate even though 
^ theylivain another village aed own no land in the 
village in which land belonging to the deceased 

: ds situate. we g 
. Daya Ram y, Sohel Singh, 110 P. R. 1906; 31 
' P. L. R. 1907; 59 P. W. R. 1907 (F. B.) and 


Nanda v. Hira,4x Ind. Cas. .230; 47 P.R. 19175. 


ri; P. W. R. 1917, followed. * 
Among people following Customary Law the 
-. position of a sister of a male proprietor without 
‘issue cannot be assimilated for purposes of inherit- 
, ance to that of a daughter, and she mustin such 
matters.be regarded as a sister of that proprietor 
and not as.a daughter of his father. 
Hamira x. Ram Singh, 134 P. R. 1907; 85 P. 
W.R. 1907 (F. B.), followed. ! 
' — Among Jats of the Amritsar District the burden 
-is on the sister to prove that she has a right to 


succeed to the self-acquired property of her- 


. brother in preference to his collaterals in the 
“third degree, L Sant KUAR v. SHER SINGH, 
^ (1923) A. I. R. (I) 476 786 


eM ——— Collaterals — v. — Sistey—Lah 


ats of Muzaffargarh ‘District. 





Among Lak Jats of the Muzaffargarh District -- 


`. third degree. 

In soatters of succession under the Customary 
' Taw. the position of females generally is very much 
-stronger in the western Punjab than in other. 
UU parts of the Province. L KADIR BAKHSH v. 
CALLAHOITIA 08 


e sister or sister's son excludes collaterals of the 





- Pagwand — Whole blood whe- 

-. ther excludes half — Presumption—Swathis 
Mansehva Tahsil, Hazara Disirict. 

“  *ANhere-the chundawand-rule prevails, the-whole 

. blood would certainly-exclude half-blo: d, but the 

converse would not -necessarily follow; sons 

. might succeed to their father’s estate under the 


`  pagwand rule and still a full brother might succeed. 


to his brother's estate.in preference to a half bro- 


ther, All that can be said is that, where the, re- 


*'1ationship through mothers has been ignored 


‘in the former case, Courts.should not be surprised 
. to find it-ignored in the latter also. 

' Sardar Bakhsh v. Ahmed ‘Yar, 150 P. R. 1888, 
, ;relied on. 


` A pagwand system ‘of succession can be found 
co-existing with a system under which the whole 


' "blood excludes the half in succession to a brother's 


estate. 

‘The presumption, if any, arising fromthe pagwand 
rule of succession, in favour of the rule that the 
half-blood should succeed along with the whole, 
is a very weak one and is easily rebutted, 

The whole blood invariably excludes the half 

.. where the descendants of acommon ancestor have 
* ‘split up into groups according to uterine descent, 
The normal custom among Swathis of the 
Mansehra "Pahsil, District Hazara, -is for whole 


r 


‘brothers to succeed solely to the estate of a 
deceased broth-r to the.exclusion of half brothers. 
Pesh Gur AHMAD v. GHULAM,RABANIKHAN 675 


Suecessiow—Step-mother, right of, to 
succeed step-son—Arotas of Montgomery District 
— Hindu Law—S§uccessten-—Disability— Lunatic 
— Person unable to manage .affairs— Pleadings, 
construction of. ji 
In cases where custom is allegêd, a. duty.is im- 

posed on the Court to endeavour to ascertain the 

existence and nature ofthatcustom, ` ` i 

' Fatima Bibi v. Gul, x27 P. R. 1893, 

Karlar, Singh v. Mathar Singh, 94 P. R. 1898, 

Lorendi v. Krishen Kaur, x49 P. R. 1888 and 

Daya Ram v. Sohel Singh, 110 P. R. 1906; 31 

P.L.R. 1907359 P.W. Ri 1907°(F.B.), followed. 
The fact that a particular tribe has in many 

matters adopted agricultural custom, cannot by 

itself afford a basis for the deduction that in the 





- said tribe a custom exists by which a step-mother 


succeedsto her step-son, 

There is no general custom in. the Punjab re- 
cognising the succession of the step-mother to 
a step-son. On the contrary, a step-mother's right 
to succeed to her step-son according to the general 
custom has been negatived, and it is for the person 
setting up such a right to satisfy the Court by the 
production of instances where step-mothers have 
succeeded that such a custom exists. 

Among Aroras of the Montgomery District 
a step-mother is not entitled by custom to. succeed 
to her step-son. 

Obiter dictum:—-A man may be incapable of 
looking after his affairs without being a lunatic 
within the meaning of that term for the purpose 
"of preventing his succession under the Hindu 

law. - e 3 

The assumptfon of control by the Court of Wards 
of the property of a person dées not imply lunacy 
such as would cause a disability to succeed under 
the Hindu Law. 

Surti.v. Narain Das, 12 A. 520; A. W. N. (1890) 
"x10; 6 Ind. Dec. (N. 5.) 1082, relied orf. L Devan 
v. Hira NAND, (1923) A. I. R, (L) 448; 4 L. 
202 ° 898 

——— Wil—Muhammadzai Pathans of Chars- 
adda Tahsil, -Peshawar District—Sonless 
proprietor—Will in favour of daughters. 


Custom is a mere crystalisation of public opinion | 


in matters affecting the social and economic 
life of a community. 

Where the practice of gift-making has establish- 
ed itself, the effect must be to incline public 
opinion favourably towards the practice of testa- 
mentary bequests, which dre really in the nature 
of deferred gifts which are more easily revocable, 

Restrjctions placed upon testamentary disposi- 
tion with a view to safeguarding the interests of 
sons have little force as presumptive evidence that 
a sonless proprietor is governed by similar res- 
trictions safeguarding the interests of mere rever- 
sioners, T a s 

When the practice of Will-making estabMshes 
itself, it is the sonless proprietor whb obtains the 
first power of bequest, ` . 
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Custom—concld. i . 


A sonless Muhanimadzai proprietor'of the Pesha- 


war District is competent to bequeath the whole 
of his estate to his daughters, married or un- 


married, 


in the presence of  reversioners. 
The history and 'conditions,of the settlement 


of Pathan tribes in the diffetent Districts of the 


North-West 


Frontier «Province are widely 


- dissimilar, and, in asdertaining the customs of 
* the Pathans of the Peshawar District, no useful 
inferences can bè drawn from customs obtaining 


in the other Districts of the Province. 
ABDUL MANAN V: FaroQa 
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Damages; suit for—Cause of action. See AGRA 


AND SECOND 299: 
DEFINITIONS ;— | 

Accessible to the public. See PUNJAB MUNICI-, 
. . PAL Act, 1911, S. 3 (13) 79b . 

Aümixture. See Oprum Act, 1878, S. 9 700 


‘Building. See 
|o 4913, 8. 16 A | 
By right of blood relationship. See PUNJAB i s 


` Gongeq uence. 


TENANCY ACT, I90I, S, 146, CLAUSES FIRST 


All Parties interested. See Civit PROCEDURE 
CODE, 1908, Sew. II, PARA. I 208 


Appellate Court. See Surrs VALUATION Act 


1887, 8. x1 : . 
At the beginning of the tenancy. See Evi- 
DENCE Act, 1872, S. 116 450 
Auladdar aulad. See Construction OF DOCU- 
MENT ` 497 


PUNJAB PRE-EMPYION ACT. 
911 
EMPTION ACT, 1905, S. X2 (a) ` 


Carrying on business. See Civi, PROCEDURE 


CODE, 1908, s. 20 805 
Change of conditions, See -BomBay RENT 
(War RESTRICTIONS) ACT;ror8, s. 4 (6) 819 


Compensation. See 
Scu. I, ART. 101 6 . | 

. Ste CRIMINAL, PROCEDURE CODZ,. 

1898, $. 179 : . 829" 


Defendant, See Civir, PROCEDURE CODE, 1908,; 


LIMITATION, ACT, 1908, 
17 


eS. 10 e 405: 
Demand. See PENAT, CODE, 1860,5. 331 272: 
Dhanihura. See RIPARIAN OWNER 727 - 
Harbour, See PExALCoDE, 1860, 5.216 691 


Illegally ejected. See Ovna RENT Act, 1886; 
5. 108 (10) E 238 
In order of succession. See PUNJAB PRE-EMP-, 
TION ACT, 1905, 5. 12 (a) 594 
Interest. See Crvi, PROCEDURE CODE, 1908, 
$. 92 302 


Loss, See RAILWAY COMPANY 986. 
Malik. See HINDU Law—Winn 530. 


-Market value. See Court FEES Act, 1874, 
s. 7 (v) (d) : 244 
Order filing award. See Civi, PROCEDURE 
, CODE, 1908, S. £04 RR : 820: 
Owner. See PUNJAB: PREEMPTION Act, 
1913. 8. 16 . " 444 
Payable. | See. MánRAs Egrates LAND Act, 


es 


1508, 8, 3 (2) 


GENERAL INDEX. 


TQS: 


DEFINITIONS—concld. c 27 
. 

Person aggrieved by any proceeding, - See MADRAS: 

REVENUE RECOVERY Act, 1804, S. 59 — 108 

Preparation. See OPIUM Act, 1828, 5: 9° 9700 

Proceedings for the recovery of any sum, See 

Excess Prorits Duty Act, *oro, s. 18 ` 106 


Refusal to accept for registration, refusal to 
register, refusing to admit a document for. 
registration, See RKGISTARTION ACT; 1008, 

55.72 . 182 

Robbery. See Rau,way COMPANY - 888 


Seén, See EVIDENCE Act, 1872, 5.63 (5) 654 
Share in eultivatioh. See AGRA rae Act, 


1901,8. 22 e . 3080 
Shop. See PUNJAB -PRE-EMPTION AC, 1913 
Structure, See PUNJAB PRE-EMPTION Fs 

©  I9I3, S. 16 : 911i 
Subordinate Court. Sè LAND : ACQUISITION 

Act, 1894, S: 18 . : 854 

Theft. See RAILWAY COMPANY 986. 


Thirumanam. See MADRAS ESTATES LAND Act, 


1908, S$. 3 (2) 738 

y Town. See PUNJAB PREMPTION Act, 1905, 

s. 3 (2) 855 
Trespass. See PENAL CODR, 1860, 5. 297 986, ` 

. Unable to pay his debts. See- PnovrNcIAL Tn- 

SOLVENCY ACY, 1920, 8. 10 * 594 

Dhardhura, custom of, meaning of. See RIPARIAN 

OWNER - 727. 


Divorce Act (IV of 1869), s;. 15—Gwilly part 
" whether can obtain pa Den on. har adeê 
Cross petition by husband—Separate document, 
whether necessary— Foreigner named as co-respond- 
ent— Jurisdiction. , B 
, Speaking generally, a guilty party cannot obtain 
relief by way of judicial separation any more than. 
it ES antai relief by way of divorce, M 
Otway v. Otway, (1888) 13.P. D. x41; 57 1, J 
P.,81;,59 L. T. did followed. von dh 
. The desertion required to be proved under the. 
Divorce Actis a wilful abstention by the husband: 
agaiust the Pes of the wife. i : 
Bai Kanku v. Shiva Toya, 17 B. 624: " 
Déc.(N. 8.) 460 (P; B) reledan n 9 Indi 
` In a suit for divorce by a wife, the husband can. 
in answering his wife's petition, counter-petition 
for a divorce on the ground of his wife’s adultery 
—a separate petition on a separate document 
is not necessary. . 
N. v. N. (19134 P. 75; 82 L. J. P. 56; 108 L. 
T. 271; 57 8. J: 343; 29 T. In R. 321, followed. 
Wherea husband in a petition for divorce 
charges aforeigner with adultery, the Court has 
jurisdiction to add him as co-respondent. 
~ Rayment v. Rayment, (1910) P. 271; 79 Tj, J. P. 
115; 103 L. T. 430; 54 S.J. 221; 26 T, L. R. 634r 
followed. B Rose Hur v. Luxe C. HILI, 25 
Bom. L. R. 289; (1923) A. I. R. (B) 284; 47 
B.657 ; 304 


Dower-debt, suit for recovery of, nature of. 

A suit to recovery a dower-debt'isa sujt to ena 
force a simple money claim founded solely ón the 
contract entered into by the husband. It is, mores 


. 738 pyer, a suit to recover compensation within. the. 


- to the ownership of -land, 


"4e 
Dower-debt—cqneld. 


meaning of Art. 116 of Sch. I to the Limitation 
Act. JÜ MAHAMMAD MAZHARAIL, AHAD t. MAHAM- 
MÀD Azmuppm, 37€. L. J. 108; 27 C, W. N. 
210; (1923) A. I, R. (C) 5^7 : "39 
Easement— Light, easement of —Measure of right. 

““There-is no rule defining-the measure of a 
dominasit owner's right to easement of light or 


. requiring an angle of 45 degrees through which 


the:rays of th sun are to be received. ‘The 


- principle is that interference with the dominant 


owners right in order to be dctionable, must be 


' a substantialdeprivationof light, enough to render 


the occupation of the house uncomfortable accord- 


ing to ordinary-notions, This would differ in. 


different places and different circumstances, 
Colls v.-Home and Colonial Store Limited, (1904) 
A. C. 179; 73 L. J. Ch. 484; go L T. 687; 53 W. R. 
30;20 T. LPR: 475, followed. A CHANDAN Kunwar 
v. NARAIN, (1923) A. I. R. (A) 542 591 
Privacy, vight of. — 
< The existence of the right of privacy does not 
depend on the caste or the creed of the person 
owning the building “or on the fact whether or 
not the building is used by ladies. It is a custom 
. of the country and is protected as such. 
- Gokal Prasad. v. Radho, 10 A. 358; A. W. N. 
(1888) 135; 6 Ind. Dec. (N. S.) 241 and Jamilud- 
din v. Abdul Majid, 28 Ind. Cas. 674; 13 A. L. J. 
361, followed. A BOHRA TARA CHAND V.!RAYAZI 
Besam, (1923) A. I. R. (A) 404. i 1040 
—Water, right to— Artificial watercourse, 

, The right to ‘water flowing through artificial 
water-cousses is' a right of easement and must 
rest on some grant or arrangement, either proved 
or pon from, or with the owners of the 
land from ‘which the water is artificially brought, 
or on some legal origin, It is quite distinct from 
the natural right, which as a'natural incident 
entitles prima facie 

each successive riparian proprietor to the 

unimpeded flow of water of a natural channel in 
„its natural course, and to its reasonable enjoy- 








ment as it passes "through his land. [| BETA: 


SINGH v. BALI RAM, (1923) A. I. R. (L) 257 489 


Easements Act (V of 1882), ss. 30, 47— Transfer 
', of, dominant heritage— Easement, division of— 
, Discontinuance. of easement — Extent of easement. 
, Under section 47 of the Easements Act, a con- 
tinuous easement isextinguished whenit totally 
"Geasesto beenjoyed as such for ag unbroken period 
of 20 years. ] 
case of a continuous easement from the day: on 
which its enjoyment was obstructed by the 
servient owner, and in the case of a .discontinued 


. “easement from the day on which it was last enjoyed 


by any person as dominant owner. : 

The exact nature of the rightof easememt acquir- 
ed byapartyis determined by the accustomed 
user and where the user proved is only the erection 
of a dam of flimsy structure acrossa stream, there 
isno right toerect a permanent dam. 
> .Bakhtavathsal Ammal v. Secretary of State, 9 


Ind. Cas. 636;9 M. L. T.-375, relied on. M Hora - 


.VEERABHADRAYYA V. VENKATAKRISHNA Rao, 18 
LOW., 40401923) A. I- R. M.) 674 


D 


He INDIAN CASES.’ i 


Such period should be reckoned in the: 


: [ro23 


Enoumbrance—Lease, whether encumbrances ` ) 

Apart from dealings suck as mortgages, 
which create a charge uponsland, there are other 
dealings which amount to an encumbrance. Any- 
thing which interferes with the unrestricted rights 
of the proprietor is an encumbrance, for instance 
the granting of a lease of gerdit lands. A lease of 
such lands granted tå an occupiet,in circumstances 
which would give him aerjght of ocenpancy over 
the land amounts: to ah encumbrance. Pat 
MAHADEO: PRASAD SARU v. GAJADHAR PRASAD 
Sanu, 1 P. I. R. 145 à 359 


Estoppel— incomplete transaction — Conduct. 
Though a party has complete power to resile 
from an incomplete engagement, such a power 
will be denied when the actings and conduct 
of the parties have carried the incompletely exe- 
cuted engagement into effect. But in order to 
exclude the plea of locus penitentiae, a party must 
base his claim, not upon the incompletely executed 
engagement, but upon the ‘equities that arise 
from the actings and conduct of the parties. 
Pat MAN SINAH v. NAWLIAKHBATI, 4 P. L. T. 335; 
(1923) A. I. R. (Pat) 492 ; 822 


Pre-emption suit— Vendee, right of, to 
prove vreal nature of transaction. 

. It is open to the vendee in a pre-emption suit 
to prove the real nature of the transaction against 
a third pee. A f . 

In order to maintain a plea of estoppel in a 
pre-emption suit, it must be proved that the plaint- 
iff believed tlie representation made to him, and 
brought his suit on the basis of it. 

Nawab Begam v. Hamid Ali, 11 O. C. 176, 
relied on. O BANKE BEHARI LAL v. MANNA LAL, 
9 O. & A. L-R. 79 e 372 


Wrong doer, whether can ‘set up his own 
wrong— Person claiming through wrong-doer, 





. position of. . 


A party wHo cleims under a wrong-doer cannot 
be iu a better positién tham the wrong-dcoer 
himself, ot: i 

A person who can oniy claim through 
another is estopped from challénging an adoption 
made by a widow with the consent of éhe later 
on the ground that his judgment, in giving 
consent to the adoption, was vitiated by the 
acceptance of a corrupt consideration. 

The principle contained in the masin nemo 
allegans .suam turpitudinem est. audiendus, that 
no one alleging his own wrong ıs to be heard, 
is applicable to -this country, 

Where it is necessary for a party - who 
wishes to establish a certain .state of things 
to set up his own wrong, he will not be .aliowed 
to do so, E 

Doe v. Roberts, (1819) 2 B. & Ald, 368; 105 
E. R. 401;20 R. R. 477, Prote v. Wiggins, 
(1836) 3 Bing. (m. S.) 230 ; 3 Scott. 601; 2 Hod- 
ges 204; GO I, J. (w. 5.) C. P. 2; 132 E.R | 398; 43 
R. R, 621, Voddina Kamayya v. Gudisa Ma- 
mayya, 43 Ind. €as. 352; 32 M, L. J. 484, Sid, 
lingappa v. Hivasa 31 B. 405; 9 Bom. L. R. 542, 
followed and applied. PARTHASÁRATHY 
REDDIAR v, KANDASWAMI MUDALIAR, 32* M. JL. 
T. 349; (1923) M. W..N. 423; 18 X. W. d 

1 


te 66. M. E. J. 161 
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Evidence, admissibility of —Goods consigned to Rall- 
tay—Damages, suit for— Valuation of goods— 
Invoice, admissibility of. 

In a suit for damages, against a Railway Company, 
on account of the deterioration of goods while in 
transit, an invoice, sent to the claimant by the 
consignor, showing the value ôf the goods, is a 
prima facie evidence of what the claimant was 
charged for them and wifat presumably he would 
have,to pay Tor them, and in ‘the absence of corss- 
examination, it is admissible in efidence and itis 
‘not necessary to put the consignor into the witness- 
box to prove what was the actual value of the 
goods sent. A DuxHI RAM v. R. N. W. RAI- 
WAY, (1923) A. I. R. (A) 145 440 


———, admissibility — of— Identification by 
co-accused — Secondary evidence, whether ad- 
missithle—Evidence by official witness when 
admissible — Identification, mistake in— 
Evidence in, other respects, whether discredited. 
Inasmuch as an accused cannot give evidence 

while on his trial, secondary evidence of an identifi- 
cation of a co-accused by him is clearly inadmissi- 
ble. Evidence by an official witness of identification 
is only admissible, if the identifying witness is 
called to support his identification on oath. 

‘The fact that a witness makes mistakesin identi- 
fication is no reason for discrediting his evidence 
in other matters. A Kuerar, v. EMPEROR, 21 A. 
L. J. 143; (1923) A: I. R. (A) 352; 45 A. 300; 24 
Cr L. J. 526 6 


mn, record of— Vernacular vecord not in 
agreement with English record—Procedure— 

Doubt, benefit of. 

Ordinarily, where evidence is given by a witness 
in his own language, the vernacular record of the 
case is more reliable and entitled to greater weight. 
But where the Magistrate recording the evidence 
jin English is an Indian gentleman of considerable 
experience as a Magistrate, hjs récord, should 
be preferred. Where, however, the record of 
such a Magistrate and the vernacular record 
are at vatiance, the accused is ‘entitled to the 
benefit of any oniissions from the latter and 
the,doubtg created thereby. L SADHU SINGH V. 
EwPEROR, (1923) A. I. R. (1) 167; 24 Cr. L. J. 
625 « 519 


Evidence Act (Lof 1872), s, 18— Admission by 
predecessov-in-title, when admissible. . 
Statements made by persons from whom the- 

parties toa suit have derived their interest in the 

subject-matter of the suit are admissible as 
admissions only when the admissions are oi 

.a date prior to the date of the transfer. Statements 

‘made by persons in possession ‘of property and 

qualifying or affecting their title thereto -are 

recervable agamst the.party claiming through them 

by title subsequent to the admission. Q. 

GALSTAUN v. ABID HUSAIN, 9 O. & A. L. R. 

282; ro O.L J. 263 e 428 


s. 18 (2)—Admission by? ‘vendor subse- 
quent to sale—Purchaser, whether bound, — 
‘A purchaser is not bound ‘by an admission 

made by his vendot "subsequent to the purchase 

by-him. He is not the repregentative-in-interest 
of his vendor, though he claims his title by virtue 
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*tfos 


Evidence Act—eontd, , * 


of the purchase through him. L B MAUNG AUNG 
v. MAUNG BHWE LIN, (1923) A.T. R. (R) 51°1039 


———— S, 8b-— Confession Certificate by Magis- 
trate, whether conclusive, 


A certificate recorded by a Magistrate under 
section 35 of the Hyidence Act as to the voltintari- 
ness of a confession made to him ig good prima 
facie evidence of the fact which it records. The 
certificate, however, is not conclusive and the facts 
may be proved which may lead the Court to think 
that the confession*® was not really voluntary, 


O Nar SINGH v. EMPEROR, 25 O. C. 229; (1922) 
257 - 


A. I. R. (O.) 302; 24 CR. L. J. 56x 


—————88, 68, 91— Document — Secondary et. 
dence. 


Where the terms of a contract are feduced to 
writing, the only evidence which is allowable under 
section gt of the Evidence Act to prove the terms 
thereof is the document itself or such secondary 
evidence as is mentioned in section 63 of the Act. 
Any other kind of documentary evidence is inad- 
missible in evidence. : 

Wherea portion only of a dominant herit« 
age passes to another by a sale-deed, the whole of 
the easement right cannot be deemed to havé been 
transferred, notwithstandiug that no right was 


2 , specially reserved by the vendorin the sale-deed, 


Under section 30 of the Easements Act when a do- 
minant heritage is divided between two or more 
persons, the easement becomes annexed to each 
of the sharers provided that such annexation ‘is 
consistent with the terms of the instrument under 
which the division was made. M Hota VEERA" 
BHADRAYYA V. VENKATAKRISHNA Rao, 18 L1. W. 
404; (1923) A, I. R. (M.) 674 86 


————— 8$. 68 (6)—Secondavy evidence “Seen,” 
meaning of— Illiterate witness. 


Undersection63 (5)ofthe Evidence Act secondary 
evidence of the contents.of a document must -be 
given by a person who has seen the original, If 
a document is read over-to a man because he cannot 
read it himself, and he signs it and signs it as: con- 
taining what has been read over to him, he may be 
said within the meaning of section 63 of tne 
Bvidence Act to have “seen” the contents of the 
document. 

Ghure v. Chalrapal Singh, -23 Ind. Gasx tr; ïz 
A. L. J. 239,'explaimed. A Pupar SINCH v. Bary. 
MANGAL, (1923) A. LOR. (A) 612 654 


—— —— §, 90— Od document — Execulant's signa. 
ture through scribe-— Authority lo scribe—Pre- 
- sumption. : 

In the case of a document more than 30 years 
old produced from proper custody, the legal pre- 
sumption is that it was executed by the 
person who purports to execute it; but if it is 
signed by the scribe on behalf of the executant, 
there is no presumption that the scribe bad. 
authority irom. the. executant to sign. 


Gokul Singh v. Saheb Singh, 38.Ind, Cas. 1625 . 


15 A. L. J. 121 and Lekman Das v. Ganga Sahai, 
E") Ind. Cas. 96, followed. 


Yw6* 
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Evlüence Act~-wortd. 


. Yar Aii v. Hashmat Bibi, A. W. N. (1897) 90, 
distinguished. A BoopHA v. SuKHRAM SINGH, 
(1923) A.I. R. (A) 420 089 


s. 118—Legitimacy, rule of— Rule, ap- 
plicability of. to Muhammadans, 

The rule as to legitimacy contained in section 
i12 of the Evidence Act is ærule of procedure 
and not of gubstantive law, and as such is 
applicable to Muhammadans. 

t Mazshar Ali v. Budh Singh. A. 207: A. W.N. 
(1884) 333; 4 Ind. Dec. (N.45.) 422 (F. B.) and 
Mairaj Fatima v. Abdul Waheed, 63 Ind. Cas. 
286; 43 A. 6731 19 A. L. J. 718, relied on. A 
HAJRA KHATUN V. AMINA KHATUN, (1923) A. T: 
R. (A) 570 983 








s. 114 (0)— Ciil Procedure Code ( Act V 
«of 1908), O. X X I, v. 24 (2)—Warrant signed 
by Serishtadar ''by order "— Presumption, 


Where a Serishtadar signs a warrant “ by order °’ 
the presumption under section 114 (e) of the Evi- 
dence Act is applicable, and he wust be held to 
be the officer appointed by the Court to sign 

rocesses as required by clause (2) of r. 24 cf O. 

XI of the Civil Procedure Code, ( GIRIDHAR 
SARXAK y. HaRisH CHANDRA, 37 C. Ln J. 331; 
(1923) A. 1. R. (C) 594; 27 C. W.N. 1044; 24 Cr, 
L. J. 584 |— 8:8 


———— $.116— Landlord and tenant—Estoppel 
--— AL -the beginning of the tenancy,” 
: meaning of. - 
t.The words “at the beginning of the tenancy” 
_insection 116 of thelividence Act apply only to cases 
in which a tenait is put into possession ot the ten- 
ancy by the person to whom he has attorned 
&nd do not apply to cases in which the tenant 
has previously been in possession. 
- Lat Mahomed v. Kallanus, 11 C. 519; 5 Ind. 
Dec. (N. $.) 1104, Sibu Sant v. Nelui Charan Das, 
9 Ind. cas. 800,15 C. le jy. 114, Yeragunua 
Seshacharlu v, Mukkumalia Chinniah, :5 1nd. 
Cas. 721, rel.ed on. .. : : 
Ketu Das vi Surendra Nath Sinha, 7 C. W. 
N. 390anu Mathra Frasad. v. Gukat Chand, 51 
Ind. Cas. 5485; 17 A.L J. 535; 1 U. P. Li k. A.) 
X00; 41 A. 054, distingu;shed. A 
.. In answer to a suit for rent on the basis of a 
written lease the delendant stated that the house 
to which the lease reterred was really tne joint 
property of hnuseli and the, piaintiti, who was 
his brother and who had agreed to a scheme ot 
partition by which the house in dispute was to 
go to him and another house to tue delendant, 


and that as à guarantee tor carrying out tue rerums’ 


of this arrangement tne delenuaut nad been per- 
$uaded to execute the case, DuL that tue paru- 
tious had 1ulleu Lurougl anu tae doculbelnt Leali- 
ed a mere formals, no rent Davllp ever been pasu; 
| Held, that in ine absence ol jiOoUl Ol any icut 
ever having been paid or tuat Lue uelenüaul was 
inducted as a tenaut by the plaintitt, Lue 10riner 
Was not estoppeu irom denying that he was the 
plainti'stenaut, 1L RIKHl avo v. ». BLA RAM, 
(925) A. 1. X. (L) 403 459 
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— 8 188—Cr-ss-arahination, right of— 
Examin dion-in chief, value of, in absence of 
cross-exumination. 

Section 138 of the Evidence Act merely lays 
down the order in which witnesses will be examined, 
cross-examined and* re-examined. An  exmina- 
tion-in-chief of a witness, without an opportunity 
being offered to «the opposite partyto cross-ex- 
amine, is not, legally acceptable. 
Sincuv. DHANUKDHBARI SINCE, (16235) A. I. R. 
(Pat) 53; 24 Cr. I. J. 595 339 


Excess Profits Duty Act (X of 1918), s. 18, rules 
jramed under, rule 24 (3)—'' Proceedings for the 
recovery of any sum,” meaning of. 

The words “ proceedings for the recovery of 
anysum" in sub-rule (3) of rule 24 of the rules 
.framed under section 18 (1), (2)of the Excess 
Profits Duty Act, mean the proceedings taken 
under sub-rule (1) of that rule after default has 
.been made in payment. L Gran SINGH- 
BAHADUR SINGHU. EMPEKOR, 4 L. 165 108 


Execution of deeree— Assignment of decree Ly 
decree-holder— Transfer of decree for execution— 
Objection to executability of decree, whether 
maintainable. 


Where a decree-holder assigns the decree and 
applies to the Court for the recognition of the 
assignment and for a transfer of the decree to 
another Court for execution, and the Court 
transmits the decree without adjudicating on 
its executability, the mere omission by the 
judgment-debtor to take objection to the assign- 
ment of the decree being recognised and to its 
transmission to another Court for execution, does 
not preclude him from raising in the Executing 
Court the question that the decree is not execut- 

' ble. M NATESA ÜCHETTIAR V, ANNAMALAI CHETTIAR, 
17 L. W. 3f9; a2 M. L. T. 157; (1923) A. I. R. 
(M.)487 ^ . x - 213 

Decree for possession and mesne profits 

—Stay of execution on production a sureties 

Appircation for determinstton of future. mesne 

profits—Step-in-aid of execution—Sureies not 
` made parties— Limitation agaist sureties, saving 
"of— Limitat.on Act ( 1X of 1908), Sch. 1, rt. 182. 

The plaintiff obtained a decree in 1907 for pos- 
session, and mesne profits, past and future, 
In March 1908 be filed a darkhasi tor the recovery 
of possession and past mesne protits, In tne 
meauwhile, the judginent-debtor got t..e execution 
stayed under the order of the High Court atter 
sureties had passed security . bonds for the 
due fulfilment of the decree. The High 
Court confirmed the decree in Septemper 
1915 and the execusion preceedings  tnat 

“had been stayed were continued und tue 
decree-holder recovered possession and past 
mesne Profits in 1916. In April 1918, the plaucitt 
made an application for tae determiuatiwn vt 
the future meste profits from the date of the 
decree, making the judgmtent-debtor - ouly 

“the party. Om ascertaimpg the mesne pronis 
the plauiiff put in the present darkhast ih J anaary 
1920 for recovering trom the juugment-depror 








Pat *Morr. 
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Execution of dveree—concld. E 


or the sureties the 'amount of future mesne 
.profits so determined: < 
Held, that the darkhast of 1920 was time-barred 
as against the sureties, inasmuch as limitation as 
against them ran from 1915, the date of the High 
Court decree, and” though the application to as- 
certain the amount of mesne profits was made to 
' keep the decree alive as against the judgment- 
debtor it would not keep the décree alive as 
against the suretiés. E 
An application for the ascertainment of the 
mesne profits awarded by a decree, eprior as well as 
subsequent to its date is not a proceeding in the 
suit but a proceeding in execution and comes with- 
in Art. 182 of the Indian Limitation Act. B Usur 
ALLI v. AMIN, 25 Bom. L. R. 810; (1923) A. I. R. 
(B.) 366; 47 B. 778 238 


— Money-decree — Judgment-debtor’s estate 
taken over by Court cf Wards— Instalments, 
whether should be allowed. 

The mere fact that the estate of a judgment- 
debtor has been brought under the management. 
of the Court of Wards is not a reason for allowing 
him to pay by instalments the amount of a 
money-decree obtained against him. L Wari 
Dap KHAN v. MANI RAM, (1923) A. I. R. (L.) 296 

i ; 0 


Sale of lemure—Crops, whether belong 

to raiyat or purchaser. " 
“The sale of a tenure in execution of a decree 
would pass all thatis growing upon theland, unless 


the growing crops areexcepted by the notification 





of sale, or else a custom is proved that the out-. 


going raiyat should have the crops, subject to a 
payment for use and occupation of the land while 

they remain on the ground, j 
Afatoolla Sirdar v. Dwarka Nath Moitry, 4C. 
814; 4 C. L. R. 93; 2 1nd, Dec. iy. 5 9516, relied 
on. Pat DuHosr Royv.MABADEO SINGH, 4 P. L, 
T. 318; 1. P.L. R 269; (1923) A. 1. R. (Pat) isi 
` + 1 


Ex parte decree— Appeal— Appellate Court, power 
of? . 1 

Whena suit ie decided ex parte the Appellate 

Court te which an appeal from the decree is pre- 

ferred, has jurisdiction to reverse the decree of 

the lower Court on the ground that such Court 


was wrong in proceeding to decide the case ea parte’ 


and has also power to remand the suit for re-hear- 


ing. - . sol 
Sadhu Krishna Ayyar v. Kuppan Ayyangar, 


30 M. 54; 1 M. L.T. 268; 16 M. L. J. 479 (F. B) 


relied on. O FARZAND ALI v. EKADASHI, 26 
C. 10; 9 O. & A. L.R. 332; 10 0. L. J. 36; (1923) 
A. l.R. (O.) 179 . i 59 


“Family settlement, principles applicable to— 

Minor whether bound. : . : 

A family arrangement might be upheld even 
though there were no rights actually in dispute at 
thetimeof making it, and the Courts will not be 
disposed to scan with much nicety the quantum of 


consideration. , : 


, Tt isa mistake to suppose that the doctrine- 
of family settlement extend3 no further than | 


a e 
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‘ 


BAHADUR SEN v. GANESH. BHAGAT, 


1:6 
Family setilement—concld, | . °. 


arraugements for the settlement of doubtful or 


disputed rights. The principle is applicable@not 


merely to cases in which arrangeme ts are made 
between members of a family for the preservation 
of its peace but also to cases in which arrangements 
are made between them for the preservation of 
its property. n 

` Hslan Dasi v. Durga 
227, relied on. 

In the absence of proof of mistake, inequality 
of position, undue ifidttence, coercion, fraud or 
any similar ground, a family arrangement made in 
settlement of a disputed or doubtful claimis a 
valid and binding arrangement which the’ parties 
thereto cannot deny, ignore or resile from. 
If the parties have settled a dispute, such settle- 
ment willnotbe sét aside on the grouud that it 
gare to one of them more than that *which he 


. 
Das Mundal, 4C. L J. 


‘ought possibly to have recovered if he had taken 


the judgment ofthe Court upon the matters in 
difference between them.. | tot E: 
There is nothing in this doctrine of family arrange- 
ments opposed to the general principle that, when 
it is ‘sought to bind a minor by an agreement 
entered into on his behalf, it must be shown that 
the agreement was for-the benefit of the- minor. 
If improper advanta e has been’ taken ‘of, the 
minor's position, a family arrangement can be 
set aside on the ground of undue influence or in- 
equality of position or one'of the other grounds 
which' would vitiate an arrangement in the’ case of 
adults; but when there is no.defect of this nature 
the settlement of a doubtful claim isof as much 
advantage to a minor as to an adult and where 
a genuine dispute has . been fairly settled, the 
dispute cannot be re-opened solely on the ground’ 
that one of the parties to the family arrange. 
ment was a minor. < > E 
. Keramutulla Miah v. Keramutulla Meah, 49 
Ind. Cas, $&6; 23 C. W. N. 118, relied on,” Pat Ram 
542 


Government of India Act (5 & 6 Geo. V, c. 61), 
107—-Powers of superintendence, when to be 
exercised, ^ i ' 

Semble,—The High Court will not, in the exercise 
of its power of superintendence under section 
107 of the Government of India Act, interfere 
with an order of a lower Court when itis not ‘mani- 
festly erroucous aud unjust M LAGADAFATI VEN- 
KATARANCABUSHANAM UV. KARELIA RAMASWAMY, 
17; L W.375. ( 97239 M. W.N. 244, 4 M. L. J. 75; 
(1923) A. E. R. (M.) 500 181 


Guardian and ward—Ward, whether can 
question act of guardian’ after disability ceases. 
A person under disability is pound by the act 

of his guardian by whom he is represented in a 

proceeding, but such a person can re-open the 

proceeding after the, disability ceases, if he satis- 
fies the Court thatthe actof the guardian has 
prejudiced bim. Pat Man SINGH v. NAWLAXH- 

BATI, 4 P. L. T. 35; ( 923) A J. R. (Pat.) 4 2 822 

Guardians and Wards Act (VIII of 890), ss. 7, 8— 
Apporntment of guardian Notice to interested 
party not given, effect of—Person other than 
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applicant appointed ~~. Separate > application, Adoption — Gift" of only són in 

uMether necessary. ` - adoption—Widow, power of— Adoption by widow 


It is open to a. person who should have been, 
but who has mot been, served with notice of an 
application for appointment as guardian, to object 
in- revision to an order granting such application. 

. . Sections 7 and 8 of the oe pen and Wards Act 
do not necessarily require that, when once proceed- 


ings for the appointment of a guardian of a minor | 


have been properly instituted, a separate applica- 
“tion should be taken from the person whom the 


Court appoints, though in” practice it may be- 


usual to take one. O ISLAMAN v, MAQBULAN, se 


&A L R. 74 55 
oem. Ba 25--Custody. of infant—Eather and: 
mother, sights — of-— Arrangement. transferring 


Mrs, Annie Besant v. Narayamah, 24. Ind. Cas. 290}, 


38. M. 807 at p. 808 ;27 M.L J. 30; 18 C. W.. 
N. 1089; r L. W. 520; (1914) M. W. M. 585 
16 M. L. T. 165; 20 C. L. J. 253; 16 Bom, L. R, 
625; r2 A. L.. J. 1125; 4x I. A. 314 (P. C, 
followed. M SATYANARAYANA v. NARASIMMA, 
18 L. W. 173; (1923) M. W. N. 668 948 


Hindu Law— Father's debi— Sons, pious duiy of— 
^ Death of ‘father, affect of. 

A debt by a- Hindu father which is neither 
antecedent nor for legal necessity, is not binding 
on the' sons on the plea of pious obligation merely 
because of the father being dead on the date of 
the institution of the suit. 

Chet Ram v, Ram Singh, 67 Ind, Cas. 569; 44 
A, 3681 49 I. A, 228; 3 P. L. T. 363; 3x M. I, T. 505 
43 M.L J. 98; 16 L. W. 89; (19221 M. W. N. 455; 
4, U. P, L. R. (P. C.) 64; (1922) A. I. R. (P. C.) 
247;3 P.L.R,1922;24 Bom. L, R. 123; 27 C. 
W.N. 150021 A, L. J. 114; 3&0 E J. 79 (P. C.), 
followed. | ; E 

Gharib Ullah v, Khalak Singh, 25 A. 407} 30 
I. A. 165; 5 Bom. L, R. 478; 7 C. W. N. 651; 8. 
Sar. P, C. J. 483 (P. C.), distinguished. A Raya 
SINGHU, DURGA SINGH, (1923) A. I. R, (AJ) 529 607 


‘Invalid mòrigage by deceased father 

—FPious obligation of - sons. 

A mortgage by a Hindu father, not incurred 
for legal necessity or for the payment of an 
antecedent debt, is not binding on his sons 

-even after his death, on the ground of any 
ious obligation on them to pay their-deceased 
„father’s debts, O RAM Sarur SINGH v. JAGESBAR 


150 


SINGH, 9 O, & A, L- R. 1571 (1923) A. I. R, /O. 
9 571 (1923) ape 


— Adopted son, right of, io contest prior aliena- 
tions. A $ 7 
. A Hindu widow * can make d valid gift of her 
only son in adoption. , - 
Krishna v. Paramshri, 93 B. 53718 Bom, L.R. 
73, followed. , * -| 
Strictly speaking, as soon as a Hindu widow 
takes a boy in adoption, all alienations made 
by her become ineffective against. the adopt- 
ed. son, though it can be shown that they 
were made for necessity. In the case of a 
lease, however, by the widow, -it is good, 
until the adopted son chooses to contest 
it. He may be willing to take advantage of the 
lease and receive rent thereunder. It is only. 
whenhechoosesto contest the lease that he is, 
entitled to mesne profits in addition to the rent. 
B GANPATI SHANKRAPPA HEDGE v. KRISHNAPA 
SHIVRAM HEGDE < 204 
ene —  SásleY's SON — Sudras-~Leva 
atidars of Gujarat, whether Sudras. - 
The leva patidars of Gujarat are Sudras, and 
the adoption of a sister’s son is valid among them, 
Among Sudras, there is no necessity to. prove 
a custom permitting the adoption of a daughter's 
Son or asister's son. 


Manchharam Bhiku v. Dattu Bhiku, 54 Ind. Cas. 
110; 21 Bom. L. R, 1172; 44 B 166, followed. B 
KAHNDAS NARAINU. JIWAN PRAG, 25 Bom. L. R. 
510; (1923) A, I. R. (B.) 427 1028 


Alienation by f !her— Legal necessity 
—J ustificatyon— Immediate necessity. k 
In order to justify an alienation made by a 

Hindu father it is not sufficient in law to show 
that at the ims of the alienation debts binding 
upon the tami¢y were outstanding. It must 
further be shown th$t the aWenation had to be 
undertaken underthe pressure of present neces. 
sity for the discharge nf the debts. ’ 

Where, therefore, a Hindu father sold the joint 
family property in order to pay off debts inctud. 
ing a mortgage-debt which formed the bulk of 
the consideration but which was not to fall due 
"till two yeats and some months subsequent to 
the date of the sale, and the scheme adopted fer. 
.the liquidation.of the debts by the, father was 
not a. prudent one: 

Held, that the sale could not be held to have 
been made for a legal necessity and was, liabie 
to be set aside. A BANDHU RAM y. Ram KISHUN: 
Sonar, 21A, In J. 354; (12923) A TLR. (A.) 535 1010. 


— — —— Charitable endowment— Temple sile 
purchased in name of one Member of'joint family — 
"Other members, right of, to joint trusteeship— 

Family God installed in new. temple—Original 

founder of worship, position of— Usage of. 

institution, evddenital. value of. 

The mere fact fhat a site was purchased in the, 
name of one of the members of a Hindu joint 
family and a tentple was subsequently juilt on. 
that site does not show, that that member Was 
„the founder of the témple and, that, bis descend- 
ants alone, to the exclusion of those of other 

* " 
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members, are'entitled tô. the trusteeship of the 
* temple. EE j 

The site of a temple was purchased in the`name 
of one of the members of one of three branches 
of a Hindu family and a temple was built 


on it. There was no evidence to show. whether ` 


that member acted for gis branch only or for the 
whole foint family consisting of all the three bran- 
ches, or whether they were divided from one an- 


GENERAL INDEX. 


other at that peribd ; nor was there any definite 


evidence as to how the money for the purchase 
of the site and for the building of the temple was 
found. ‘Prior to the building of the temple the, 
common ancestor of all the three branches had a 
place of worship in.a temple-house for a deity which 
was afterwards installed in the suit, temple. 

~ There was also an effigy in the temple of the ori- 
ginal common ancestor, Several temporary 
arrangements had been made in which one 
branch recognised the right of the other branches 
to manage: 

Held, that in view of these facts all the three 
branches were equally entitled to the trusteeship 
of the suit temple either because the original an- 
cestor was accepted as the real founder or because 

. the member in whose name the site was purchased 
was acting on behalf of all the three branches of 
the family. 

Where a family god that is worshipped in a 
temple house belonging to a person is -after- 
wards installed in a newly built temple, 
the new temple must be regarded only as an 
enlargement of the original institution in the 
temple house and the latter must be taken as 

. the original foundation and its fouuder as the 
founder of the new temple. 


Mahomed Ismail Ariff v. Ahmed Moola Davood, 
35 Ind. Cas. 30; 43 C. 1085; 14 A. de J. 741; 
(1916) 1 M. W. N. 460; 20 C. W, jf, 1118; 20 M. 
L. T.1iroi 18 Bom. &. R. 610; 31 M. L. J.2go; 24 
C, L. J. 198; 4 L. W. 269; 2 Bur. L. T. 141; 81, 
B. R. 517; 43 L A. 127 (<. C.), followed. 

Where there is no direct evidence as to who was 
the founde of a temple and what are the rules of 
succession to the*trusteeship, the Court must infer 
them frbm the practice of the institution and the 
conduct of the parties. M NARAYANAN CuHXETTY* 
v. BLAYAPERUMAL 881 


Hindu — Jegitimate offspring by 

Muhammadan mistress, whether Hindu. 

Under the Hindu Law a man cannot be regard- 
el as a Hindu by birth unless both his parents are 
Hindus, consequently an illegitimate offspring of 
a Hindu by a Muhammadan mistress would not 
bea Hindu: , e 


Lingappa Goundan v, Esudasan, 27 M. 13; 
relied on, B SITARAM PANDURANG v. GANPAT 
DAULATRAO, 25 Bom. L. R. 429; (1923)*A. I. R. 
(B.} 384 : 42 

Inheritance, exclusion from — Insanity. 

Insanity to cause exclusion from inheritance 
under the Hindu Law feed not bé congenital, B 
BAPUJI Nagsov. DATTU ANTAJI, 25 Bom. IL. R, 

494;47 B. 707; (1923) A. I. R, (B) 425 279 


1tog* 
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— ——— Joint family— AHenation by manager 
—Minor members, position of— Advantage— 
Necessity, 

An alienation of joint family praperty by. the 
manager would affect the shares of the minor 
co-parceners only if it is proved that the a ienation 
was for necessity. z 

The manager of a*joint Hindu family cannot 
justify the sale of family property neerely on the 
ground that the sale at the time appeared 
to be advantageous.* B VISHNU VISHVANATH 
NIMKAR v. RaMCHANIRA SADASHIV NIMKAR, 25 
Bom. L. R. 508 1017 


Alienation by manager, suit to 
set aside—Purchase-money partly raised for 
binding burposes— Decree, form of. 

In a suit by a Hindu co-parcener to „set aside 
an alienation made by the manager, where part 
of the purchase-money is found to have been, 
raised for purposes binding on the family, the, 
Court should make the decree for possession con- 
ditional ou the payment of the amount. 

Koer Hasmat Rai. v. Sunder Das, 11 © 396; 10 
Ind. Jur. 26: 5 Ind Dec. (N. 8.) ror3 followed, 
L AMIR v., KAHAN CHAND, (1923)A. I. R. (L.) 255 

< : ; 818. 


—-— Decree againil. father— Family . 
property sold in execution—Sons, position of — 
Civil Procedure Code (Act V of 1908), s. 47— 
Decree against father of Hindu joint family— 
Suit to make son's interest liable, maintainability 

' of — Suit, whether maintainable, 


In the absence of any objection by any 








member of a Hindu joint family, ^ when. 
joint, family property is put up for sale 
in execution of a decree against the 


manager, it may be inferred that the intention 
wasto pass the interest of all the members in the 
family, though it may be open to other members 
of the, family to dispute that intention and to 


. satisfy the Court either that the alienation was 


not binding on them or that the debt incurred 
by their father was not binding on them or that, 
iu, any way possible their interest in the family 


property had not passed to the acuction-pur- 


Chaser. i ; 
Sripat Singh v. Prodyot Kumar Tagore, 39 Ind, 


“Cas, 252; 44 I. A, 1; 32 M. Dn, J. 133, 15 A. In Je 


147) 19017) M. W. N. 193] 21 C. W. N. 442; às 
C? L, J. 220; a1 M €,. T. 222; 19 Bom. I. R.1290} 
44 C. 524 (P. C), followed. pate 
Where, in the case of a Hindu-joint family con- 
sisting of a father and his sons, the family property ` 
is sold in execution of a decree against the father. 
the auction-purchaser can, if the sons contest his” 
right, bring a separate suit for recovery of 
ossession. Such a suit is not barred by section 47 
of the Civil Procedure Code as the sons cannot be 
considered: to be the. representatives of their 
father. : 
Sadashiv Mahadu v. Narayan Vithal; II Ind. 
987; 35 B. 452; 13 Bom, In R, 66r, distinguished, 


.B DADA Jinapra VAGIANI v. MESU din SAKHOBA 


Quem 25 Bom, L. R. 494 409: 
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Joint family —Hundi executed by manager 
2cwliabity of  co-barceners — Unsecured debt 
-—liability of  estate——Debt by manager— 
| Prestontiiog— High rate of intevesi-— Necessity — 
Rurden of proof. , 
A hundi executed and signed by the manager 
of a Hindu joint family as such fot family neres- 
sity is binding on the entir® co-parcenary body, 


-6 ' 





o Krishnanaed Nath Khare v. Raja Ram Singh, 


66 Ind. Cas. 150; 20 A. L. J. 233; (1922) A. T. R. 
(A.) 116; 44 A. 393, followed. 

The manager of a Hindu éoint family can incur 
simple debts in his capacity as such manager and. 
on behalf of the family. 


-Dhiraj Singh v. Manga Ram, 19 A, 3005 A. Wo 


N: (1897) 69; o Ind. Dec. (N: s.) 196 and Kaily v. 
Faiyas AU Khan, 30 A. 394; 5 A. L. J. 307; A. 
W. N. (1908) 173, distinguished. ; 

- There is no pxesumption that a debt incutred 
by the head of a Hindu joint family is one incur- 


-red on behalf of the family. The person who 


asserts that a particular debt of the manager is 
binding on the family must prove it. 

* Soiru Padmanabh Rangappa v. Narayanrao, 
x8 B. 520; 9 Ind Dec. (N. S.) 855, relied upon. 

Where the rate of. interest of a loan taken by the 
manager of a Hindu joint family is unduly high, 
the creditor in order to bind the family estate must 
prove not only the necessity for the loan but 
also the necessity to borrow it atso extravagant 
& rate. - 1 : ; 

" Nawab Nazir Begam v. Rao Raghunath, 50 Ind. 
Cas 434; 46 I. A. 145; 36 M. L. J. 521; 17 A. L. J. 
591; 23 C. W. N. 700; 21 Bom. L. R. 484: 26 M. 
L. T. 44; 30 C. L. J. 86; (1919) M. W. N. 498; 
uU. P. L. R. (P. C.) 49, followed. A RAGHU- 
NATH SINGH v. SRINARAIN, 21 Ai; L. J. “323: 
(1923) A. I. R. (A) 424; 45 A. 434 1018 
——————— Joint estate, blending of, with 

separate estale— Preswnption. ; 

"When members of a joint family, who have 
control over the joint estate, blend that estate with 

roperty in which they have separate interests, 
he presumption is in favour of the whole property 
becoming joint. It makes no difference whether 
separate estate is brought. into the joint family 
account or the joint faniily property is brought 
into the separate account. . 

Suraj Narain v. Ratan Lal, 40 Ind Cas. 988; 


, 40 À. 159; 441. A: 201; 21 C. W.N. 1.65; 15 A. 


ud 


L. J. 684;.19 Bom. L R.737; 2$ M. L. T. 121; 26 


'C L. J. 267; 6 I: W. 509; (1917) M. W. N. 4775 4 


O. L. J. 762; 20 O. C. 211; 2 P. L. W. 160: 33 M. L. 
J. 180 (P. C. relied on, P € Rayanixanta Par 
9. J AGAMOHAN PAL (1023) A. I. R. (P. C) 52: 44 M.- 
L: J. 561; 32 M. L. T. 149725 Bom. I. R. 683; 


37 C.L J. 515; (1923) M. W. N. 438; 50 C 430; 
18 L. W, 387; 27 C. W. N. 9975 9 O. & A'L. R. 
805 (P. C), s : 252 





- , litigation . by—Separate re- 
“presentation of minor co-parceners—Manager, 
compromise of suit by, “validity of. . si 
A compromise of a suit by the manager of a 
joint, Hindu family without obtaining the 
consent of minor co-parceners who are separately 
tepresented im the suit is unlawful and fails note 


INDIAN CASES. ——— . 


` Dharam Singh, 68 ind. Cas. 74; 


[1923 : 
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*. 


only as regards the miħor co«parceners but as, 
regards the manager as well. - . 
: Where one of several mortgagors has redeemed a 
mortgage under which all are equally liable, he 
is subrogated to the rights of the mortgagee whose 
debt he discharges and, as an agsignee of -the se- 
curity which he pays olfpgan enforce it-by a suit - 
for sale. O Lorak RAM V. IAL Rant GINGH, 
50. & A. L. R. 677 . . 428 
Joint family—Morigage-decree- 
. father-—Sons, liability of. - 

In a joint Hindufamily consisting of.a father 
and his sons, the latter are not precluded from 
questioning a mortgage-decree obtained against 
their father, so long as the mortgaged property 
is still in possession of the family and no adverse 
proprietary rights have sprung up by a sale held 
in execution of the decree, and the onusis on the 
mortgagee decree-holder to show that the mortgage 
was made for paymient. of an antecedent debt or 
for a valid family necessity. - os 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. 
Cas. 28 ; 44 L A. 1.6; 15 A. L J. 437390 A. 4371 
2r C. W. N. 698; 1 P. L. W. 557; 19 Bon L. R. 
498; 26 C I; J. 1; 33 M: L. J. 14; (1917) M. W. 
N.439; 22 M. L. T. 227 6 L. W. 213 (P. C.) Suraj 
Bansi Koer v. Sheo Persad Singh, o I. A. t8; 5 
C, 148; 4C. L R. 226; 4 Sar. P C. J. 1; 3 Suth P, 
C. J. 58»; 2 Shome L. R. 242! 2 Ind. Dec. (N. 8) 
705 (P. C.), Chandardeo Singh v.' Mata Prasad, 
E O: Cas. 479; 31 A. 176; 6 A. L. J. 263, follow- 





-against 


Sripat Singh Dugar v Pro'yat Kumar Tagore, 
39 Ind Cas.25-; 44 L A. 1; 15 A. L. J. 147; 32 
M. L. J. 133; (1917) M. W. N. 195 2t C. W. N. - 
442; 25 C. L. J. 220; 21 M. L. T. 222: 19 Bom. 
L R. 290; 44 c 524 (P. C), Kalyan Singh, vu 
26 A. L J. 721; 
(1.22) A. I. R. (&) 489; Basdeo Lal v. Mahabir, 
59 Ind, Cas. 570; 8 O T. J. 18923 O. C. 3443.3 U. 
P. L. R. (O) r, Bhagtut Pershad v. Girja Koer; 
15 C. 707; 15 I. A 99; 5 Sar. P, C. J. 185; ro Ind. 


‘Jur. 289; 7 Ind. Dec, (N. $.) 1062 (P. C), distin- 


guished, : . . 
“Gur Narain v. Gulzari Lal, 25»Ind.'Cas. 9i7; - 
170.C.3:18; 1 O. L. J. 503, not followed: 0 
GaNGA BAKHSH SINGH v. RAGHUBAR SINGH, 9 
O. & A L., R. 359; 10 À. L, J. 61; (1923) T 


.I. R. (O) 182 : 


——— 7 ——- Morigage, usufructuary— Neces- 
Sity— Interest, whether can be allowed. 


Where a usuiructuary mortagage of joint family 
ptoperty is challenged by a co-parcener, and a por- 
tion of the mortgage-money is iound to have been 
paid for necessity the moytgagee ig not entitled 
to interest ón that amount as a condition of de- 
livéry to the plaintiff of his sh&re of the mortgaged 
property. e A RAM LALLAN SINGH v. HARAKH 
NARAIN RAI, 20 A. L. J. 641; (1922) A. I R. (A 
4^3 ee 92 
———— Nucleus of — amcestral prop- 

eri —Separale | acquisition se- Durden of roof 

> Nucleus, wheiker must te sulsianliat. — * 

In a joint Hindu fémiy, where there f$ a nucleus 

of ancestral property, with the assistance of which 
. 


` 
' 


^ 


‘ Vol; 4a] x 
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subsequent acquisitions have been made, the bur-, 
den of proving that anf particular prcperty is 
*separate lies on the person who asserts it. 

Lal Bahadur v. Kanhawa Lal, 29 A, 244i 
"9. Bom. L. R. 597; TI C.W.N. 417; 5 C. L. ]:340: 4 
A. L. J. 227; 2 M. E. T. 147; Ip M. L. J. 228; 34 
X. A. 65 (P. C), foltowed. 


There is no authority $ór the proposition that 


in ordef'to raise a presumption abqut the joint- 
ness of the acquisitions ot a Hindu joint family 


the nucleus must be a substantial one; although . 


“a property which is incapable of yielding any 
income, such as an ancestral hcust, cannot be 
treated ss a nucleus. A SUKHNANDAN v. BRIJ- 
N ANDAN, (1923) A. I. R. (A ) 574 1052 


Joint family—Partition, partial, efféct of. 


The very conception of a joint Hindu family 
involves joint ownership of all the family property 
-by its members, and the moment a partition takes 
place betweeen the members, even though it is a 
partition of only a portion of the joint property, 
they cease to be members of a joint Hindu family. 

Gavrishankar  Parabhuram v. Aimaram Raja- 
ram, 18 B. 611; 9 Ind. Dec. (N.$.) 916, dissented 
from. L BENI PARSHAD v. Gur Devi, 5 lya  -J. 
185; (1925) A. 1. R. (L) 497, 4 Le 452 


——————— — ——— Partition — Widowed daughter- 
in-law-—Maintenance, right to—-Cause of 
action when arises—- Limitauon Act (IK of 1908), 
S. 28, whether extinguishes right to maintenance: 


Under the Hindu Law a widowed daughter-in- 
law has no legal right tp maintenance as against the 
self-acquired property of her father-in-law, if, her 
“husband died during the lifetime of her tather-in- 
law. But although the obligation of the father- 
in-law to maintain his widowed daughter-in-law is 
‘only moral and not legal when he has no aucestial 
assets in lis hands, the position of ehe” her who 
takes his estate by inaeritancé is ditterent. What 
was a moral obligation in respect of tne lather ripens 





into a legal obligation when the estate passes into - 


the hands of his heirs who are not -entitled to 
evade liability merely because they do not receive 
the estate by imhesitance but by way of gift or testa- 

‘mentary disposition, : : 
But Parvati v. Tarwadi Dolatram, 25 B. 263; 

2 Bom, L. R. 894, dissented trom, 

` Siddessury Dasee v. ]anaraam Sarkar, 29 C, 
557, 0 C. W. N. 539, Indutala Dassee v. Pan- 
chumani Dassee, 28 Ind, Cas. 578; 21 C. L. J. 2923 
x9 € W.N. 1109; Narayanarao. Ramchandra Pant 
"-. Ramabai, 61. A 114; 3 B 415; 3 lud. Jur. 
332; 2 Shume L. R, 274; 3 Shome 1,..R. 190, 3 
Sutu P, C. J. 617; 4 Ga. P. C. J. 24 6 C. L. R. 
162; 2 Ind. Deve (4, S.) oC (P. C), Kedar Nath 
Goondoo Chówdhry v, Hemangini Dussi, 13 
C. 336; 0 ind. Dec. in. 8.)725, Khetnur Monse Das ses 
v. Masheehuth Dass, 2 5. L. R, A. Cl Ji ig; 10 W, 
R. (P. 5.) 59; 1 Ind. Dec. (N. s.) 659, Meenakshi 
Amimal v. Rama Ayar, to Ind. Ga. 341 37^ M, 
396; 13 M. L. T. 97; 24 M. s. J. 106; (1913) M. 
W.N. 40, J nhi v. Nand Ram, xy A. 194; A, W. 
N. (3859) 39; 13 Ind, Jur. 347; 6 ind. Dec. (N. s.) 
652 and Yamunuoat v, Manubai, 23. B. 608; 1 
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Bom. L. R. 95; 12 In]. Déc. (w. s.) 406, relied 
upon. 

When joint property of a Hindu family is pasti- 
tioned, provision may be made for the mainten- 
ance of such female members of the family as are 
entitled to maintenance from the estate. 

Kedar Nath Coondoo c noWdhury v. Hemangini 
Dassi, 13 C. 336; 6 Ind, Dec. (N. &) 725, and 
Comulmoney Dossee Y. Ramnath Bysach, (1843) 
Fulton 189; r Ind. Dec. in. s.) 758, iailowed. 

Section 28 of the Limitation Act does not ex- 
tinguish a right to mafntenance. The cause of ac- 
tion for maintenance Sccrues from time to time 
according to thé wagt and exigencies of the person 
entitled. LES 

- Rangammal v. Eehammal, 22 M. 305; 9 M. L. ^ 
In the goods of 
Gobinda Chandra, 23 Ind. Cas. 539; 12 C. W N. 
1141, Kedar Nath Coondoo Chowdhury v.» Heman- 
gini Dassi, 13 C.336; 6 Ind Dec (N s.) 775 and 
Siddessury Dassi v Janardan Sarkar, 29 C. 5573 
6 C. W.N. 530, followed. O Gopal CHANDRA v. 
XKADAMBINI DASI | 285 


Joint family-—Sepavation of one member, 
"effect of— Presumption— Insolvency of some mem- 
bers—Shaves of others, whether affected. - 
There is no presumption that where one co: 
parcener in a joint Hindu family separates from 
the others, the others femain united. It must be 
decided upon the evidence in each case whether 
the rest of the members had agreed to continue 
to remain united. : 
Balabux v Rukhmabai, 30 C. 725; 30 I. A. 

130; 7 C. W. N. 642] 5 Bom, L. R. 469; 8 Sar. P. 
C. J. 470 (P. C.), followed. 

It is not open to an Insolvency Court to dircet 
the Receiver in Insolvency to deal with assets 
` other than those belonging to the persons who have 

, been adjudicated insolvents, . 

Sanyasi Charan Mundal v. Asutosh Ghosh, 26 

Ind. Cus, 836; 42 C, 225, relied on. í 
, Where some members of a joint Hindu family 

are adjudicated insolvents the shares only of those 

upon whom the debts of the insolvents are biading 
vestin the Receiver, Consequently, the insolvency 
of some members of a joint Hindu family does not 

. affect the shares of the other co-parceners except 
those who happen to'be the sons of the insolvent 
or insolvents, 

.ı Sanyasi Charan Mandal w. Asutosh Ghosh, 26 
Ind Cas. 836; 42 C. 225, Rangayya Chetti v. 
-Thanikachalia M udati, 19 M. 74; 6 Ind. Dec. (n. s.) 
157, Fakirchand Motichand v. Motichand Hurruk- 
chand, 7 B. 433;8 Ind, Jur, 93; 4 Ind. Dec. (N. s.) 
294, reliel on. - 

` Bih rs Lai v. Sat Narain, 69 Ind. Cas, 486;.3 

'1- 329; 0923) A. 1. R. (L) r, distinguished. L 
BaSaESuAR Nava v. GaNGA RAM, (1923) A. 1. R. 
(9 572 281 


; Simple — money-dcerea agzinst 


jather— Family property sold in. execution— 
j-, Sons, whether can recover their share. 
. Where in execution of a simple money-decree 
against the father, the family property is sold by 
auction, the' sons cannot recover their share of 


"e igra i s Pus 
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" : . D E 
‘it unless they can show thatthe debt for which | 


the property was sold was incurred for illegal or 
inlmoral purposes. i 


Sahu Ram Chandra Y. Bhup “Singh, . 39 Ind. 


Cas. 280; 30 A. 437; 44 T.A. 126; 21 C. W, N.698; 
Y P.L. W 55715 A. ie J. 4371 19 Bom. L-R. 
4981 26 C.L. J. 1; 53 M. L. J. x41 (r917) M. W., 
UN.139:22 M. LD 22; 6 i£. W. 213; (P. C) 
“and Chet Ram v. Ram Singh,67 ind. Cas. 569] 4 
44 &. 368; 3 P.L, T" 363; 31 M. L. T. 501 43 M. L. 
J. 98; 16 L. W. 89; (1922), M. W. N. 455; 4 U. 
LR. (P. C64; 1932) A. !|. R. (P. €) 2475 3 
“PL. R. 1922; 24 Bom. Ye. R. 123,27. C. W. N. 
"Y50; 49 I. A. 228i a1 A. L. jc 114; 37 C. L. J. 79 
. (8. C.), distinguished. 

Sripat Singh Dugar v. Prodyot Kumar 
Tagore, 39 Inid. Cas; 252] x5 A. L. J. 1471 
32 M.L, J. 133; (1917) M. W. N. 193) 21 c: W. 
N. 4421250. L. J..225; 21 M. I. T. 222j 
19 Bom, L.R. 290; 44 C824; 44 L AG (P.C), 

"Girdhavee ' Lall v. Kantoo Lali, 11. A, 321; 
-44 B. L. R. 187; 22 W. R. 56; 3 Sar, P. C. 

J. 380 (P. C), followed. A- RAM CHANDRA V. 
| MUHAMMAD Nour, 21 A, L. J. 485; 45 A. 5458 
. (1923) A. I, R. (A) 591 656 

— — — Joint family—Transfer by fathey —Prop- 
of family—Sons’ . power 


ert assing out 
d aid. private -- Legal 


“to challenge transfer— Transfer, 
necessity. $ : ; 
Where ancestral property ‘has passed out of 
- a Hindu joint famiy either under a conveyance 
executed by the father in consideration of an antece- 
dent debt or in order to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father's debts, his sons cannot recover that 
. property unless they show that the debts were 
‘contracted for immoral purposes, and that the 
. purchaser had notice that they were so contracted. 
A purchaser at an auction-sdle of jcint family 
: property for the father's. debts, in the absence 
of notice that the debts were contracted fox im- 
moral purposes, is not bound to make enquir 
“beyond what appears on the face of the proceed- 
_ ings. 


Suraj Bunst Koer v. Sheo Persad Singh, 5 'C. 
448; 6 1. A. 88; 4 Ser. P.C. J. 1; 3 Suth. P, C. J. 
589; 4. €. I. R. 226; 2 Shome L. R, 242] 
US ind. Dec. (X. 8) 705 (P. C); Nanomi 
`- a Babuasin v. Modhun Mohun, 13 C. 21: x3 L 
A. i; 10 Ind, Jur. xsi; 4 Ser. P. C. J. 682; 
` 6 Ind. Dec. (Ñ. ) 510 (BP. fa oa etary 
Si v. Girja Boer, 15 C. 717; 15 I. À. 99; 5. 
ah €. J 2 186; 12 Ind. Jur, 289; 7 Ind. Dec. 
"(N. $) 1062 (P. C), Saku Ram Chandra v. Bhup 
. Singh, 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 
(1698;1 P. X. W. 557,15 A. L. J. 437i 19 Bom. 
SX. R, 498; 26 C. L. J. 1:33 M. L. J. 14; (1917) 
M. W. N. 439; 22 M. Tu. T. 22; 6 L. W. 2137 44 
"i. A. 126 (P. C.) and Chandradeo Singh v. Mata 
Prasad, 1: Ind, Cas. 4791.31 A. 17616 A. L. J. 
263, fed on. "res 
d agent however, correct to say that m every 
-ense where joint family property has passed cut of 
‘the family for satisfaction of the father's debts 
the sons Cannot challenge it unless they show that 
the debis were contracted for immoral putpotes; 
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Where a property hag been sold by the father 
to pay off a debt and -the sons bfing a suit to 
recover it, and the property has not been soid’ 
‘at public auction, it lies upcn the transferee tq 
justify thealiegation of the estate by-showiny 
that the debt was inlieu Gf some antecedent 
debt or that the alienation was fcr-scime legal 
necessity, A SAHEB “SINGH v. GiRpDHARI LAI, 
454. 576 , : * 1024 


Wita kshara— Joint sfamily— Partition = 


Intention to dlvide—Partial partition—Express 
agreement,, F 
Under the Hindu Law of the Mitakshara, an 
„unambiguous and definite intimation of intention 
on the part of one member of ‘a joint family to 
separate himself and to enjoy his share in several- 
ty has the effect of creating a division of the 
interest which until then he held in jointness. 
Girja Bai v. Sadashiv Dhundiraj, 37 Ind, Cas. 
321; 43 I. A 151; 20 C. W. N. r085; t A. L. J. 822] 
20 M. L. T. 78; x2 N. L. R. 113; (1916) 2 M. W. 
N. 65; 18 Bom. L. R. 621; 4.0. W. 114; 24 C. L. 
J. 25755 31 M. I. J. 455; 43.0. 1031 (P. C), followed, 
Romalinga Annaw v. Narayana Annavi, 68 
Ind. Cas.451:; 24 Bom, L. R. 1209; 30 M. L, T. 
255; (1922) M. W. N. 399; 45 M 489; 26 C. W. N. 
929; (1922) A, L R. (P. C., 221; 43 M. L. J. 428; 
- 16 L. W. 639; 20 A. L. J. 839;37 C. L. J. 15 (P.C), 
disapproved, F 
Where, in the case of a division of property 
among members of a Hindu joint. family, there is 
evidence sufficie.t to show that theparties intend- 
ed fo sever, any property which is not divided by 
"metes and bounds will be “considered to be held 
by them as tenants-in-common, unless there is an 
express agreement between the parties that they 
should treat that property as -belonging to them 
as joint tenants. They will then be joint tenants, 
not as members of the joint family which no 
“longer exists, *but upder a Special agreement made 
~after the severance, 
^ Gaurishankar v. Aimaram, 18 B, 61x: 9 Ind, ` 
Dec, (N. $) 916, mot followed. B DAGADU a. 
SAEKUBAXINANA BODAKE, 25 Bom. L.R. 806; 47 
.B. 773 i AA * 869 
Reversioner, interest of, nature  of— Re- 
. versioner, whether can assignor bindinierest, — 
A Hindu reversioner has no right or iuterest 
in presenti in property which a female owner 
-holds for her life. Until it vests in him on her 
death, should he survive her, he has nothing to 
assign or to relinquish or even to transmit to 


his heirs. His right becomes concrete only on ber " 


.demise; until then it isa mere spes successionis, 
His guardiau, if he happens. to be a minor, cannot 
bargain with it on his bghalf or bind him by any 
contractual engagement iu respect thereto. 


Amrit Narayan Singh v. Gaya Singh, 44 Ind, 
‘Cas, 403; 27 C. L. J. 290; 23 M. L.T. 142; 22 C. 
W, N. 409; 34M. L. J. 298; .4 P.L. W. czar; 16 
A. L. J. 205; (t918):4. W. N. 306; 7 L. W. 581j 
20 Bom, L. R.3546; 45C. 590145 1. A. 35 (P.C), 
followed. * — o S 

When a dispute with ‘regard tothe rights of the 
members of a family bas been settled by a fair conr. 


” 
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promise such compromise will þe upheld by the 
Court, although perhaps resting upon grounds 
. which would .ot have been considered satisfactory 
if the transaction had been.Uetween strangers, 
but it must be established that the right compro- 
mised could at least have formed the subject- 
inatteg of a claim, though a déubtful claim. 
""Areversionary héir, however, who has only a 
Spes successionis cannot enterinto a compromise 
with regard to such interest as he may have in the 
éstate of'the person whose reversionary heir he 
Claims to be. " ^" - ' 


But a compromise of a doubttul claim by the 
holder of a limited interest, binds the reversionary 
heir if itis established that the compromise was 
a fair and honest one and that the limited holder 
entered into the transaction as representing the 
estate and for the protection of the estate and mol 
as tepresenting herself and for her own protection. 
. , Whenever a question is raised whether a transac- 
tion is an alienation or a compromise of a deübtfül 
claim the true test to apply is to see whether the 
alienee derives title from the holder of the limited 
interest. Where a.transaction is based on the 
assumption that there was an antecedent title of 
some kind in both the parties and the agreement 
acknowledges and defines what that title is, the 
transaction is not an alienation but a compromise 
„of a doubtful claim, 

- - Bhagwati Kuer v. Jagdam Sahay, 62 Ind. Cas. 
:933; 6 P. L-J. 604; 2 P. 1. T. 471, followed, Pat 
‘Ram BAHADUR SEN v. GANESH BHAGAT 542 


MTM . Suocession— Ancestral property —Daugh- 
ler's son, position of—Survivorship. 





„The doctrine of survivorship, as understood 
‘by the Mitakshara Law, is not limite to unob- 
structed succession and to the succession to the 
joint property of re-united co-parceners, ^" 

' Under the Mitakshara Law the right of sur- 
vivofshi  willnot preva in favour of a survivo 
as against the ‘male issue of the deceased. * ‘ 

' “Ancestral property," in its technical sense 
in the Hindu Law, means property which de- 
scends upon one person. in such a manner that 
de iSsue' acquire certain rights in it as against 

- “It is true that under the Hindu Law it is only 
the persons who vuffer the funeral cake to the owner 
‘of ‘the property that are regafded as having an 
interest in the property. by birth. ‘But it is well- 
established that as each fresh member takes a 
Sharé, his descendants to the third generation 
below him take an interest in that share by birth, 
Whatever thé positioif of a daughter's son may 
‘have bsen under the Hindu’ Law, before the ap- 
pointment of a daughter to raise up issue for her 
father became obsoléte, under the presént form 
of ‘that law’ he is a member of hig own father's 
famuy and anos be regarded'a$ a member of 
his . maternal grandfather's: family” Pat, Man 
SisGH v. Naweacmaam, 4 P. G. E. 335; (1923),A 
Il. R. (Pat) 492  . $ 823 





—— 


—Succxssiow ^. 808 


: DIM DEDE MM 
:Disability--Iunatic. ee Custom . 


;Succossion— Widow, disqualification eof-—, 
Unchastity— Hostility. : ME SETI 
Under the, Hindu Law unchastity . disqualifies 

a widow from succeeding to, her husband's estate 
but it must be physical unchastity which occurred 
duting the lifetime of the husband. no 
In the absence of finchastity, a widow will be ex- 
cluded from succeeding to her HusMend 'only on 
proof of malignant or unjustified ‘hostility 
towards her husband'ior which she is alone, or at 
least partly, responsible, : 
"Khettermoni Dassi v. Kadambini Dassi, 17 Ind. 
; 16 > N. 964, relied on. Pesh 


Cas, 83; 16 C 
inm Bar '876 


MuxANDIBAIv. JAMNI 
—— Widow— Adoption after death of adult 
-~ son—Consent of Sapindas; — " e 
` An adoption by a Hindu widow subsequent 
to the death of her unmarried adult son'ís' legal 
and valid if made with the consent of her deceased 
husband or ‘of his sapindas. aN : 
"Tripuramba vV.  Venhataratnam, 72 . Ind, 
Cas 278; 44 M. L. J. 349 46 M.,423, 
followed. . E "NE BN 
The onus of proving thatin the case of an 
adoption by a Hindu widow the consent of the 
sapindas was procured by a bribe isstrongly om the 
person who alleges it and the mere fact of a pro- 
mise of payment of money is not conclusive oti 
the question of the consent having been obtained. 
M PARIHASARAYHY REDDIAR y. KANDASWAMI 
MUDALIAR, 32M. L. T. 349; (1923) M. W. N. 423; 
18 L. W. 156; 45 M. L. J. 16r 964 
Gift of estale to next revérsioner 
` m= Accelevation—Provision fof widow's maine 
tenance. m 4 
A gift of the entire estateby a Hindu widow 
in possession, in favour of the next reversioner, 
which operates as an acceleration of the estate 
to the latter, is not vitiated by its containing 
a provision for the maintenance of the widow. 
Rangasami Gounden v. Nachiappa Gounden, 
50 Ind. Cas. 498; 42 M. 523; 36 M. L. J- 493; 17 
“ALL. J. 536; 29 C. L. J. 539; 21 Bgm. L. R 640; 








' 23 C. W. N, 777; (1919) M. W. N. 262; 26 M, L. 


T 5; 1o L. W, 105; 46 I, A. 72 (P. C.) and. Anga- 
muthu Chetti v. Varatharajyulu Chetti, 53: Ind. 
"Cas. 386; 42 M, 854; 37 M. L. J. 384; 26 M. La T, 
“301; (1919) M. W. N. 716; i1 Ll. W. 11 (F. B), 
'foliowed. s 

Bhagwaii Koer v@Dhanukdayi Prashad Singh, 
53 Ind. Cas. 347; 46 I. A. 259; 47 C. 466;°37 M. 
le J. 513; 17 A. L. J. 1036; (1919) M. W. N. 860; 
p P, In È. 1; 2 U. P. Ri (P. C. 27; 22 Bom. 


-In R. 477124 C.W. N. 274; 12 la W, 105 (PC). 


and Sureshwar Misser v. Maheshrani Misrain, 57 
“Ind, Cas. 325347 I. A. 233; 48 C. “100; (1920) 
M. W. N. 472739 M. L. J. 161; 28 M. Ie T. 1545 
-2 U. P. L. R. (P. C.) 128; 12 I, W. 461; 18 A. Ln 


J. 1069,25 C, W. N; r94 (P. C.), reued on, A 
" Ram ADHAR SINGH y. RAM "MASOHAR SIGH, 
E S TE n LE tee 990 


ar Ale J. 548 





Marriage of daughter—-Gift to 

son-in-law—Legal necessity, 7 17100 0 7.7 

ltisthe duty of a Hindu mother to provide a 
fusband for her daughter and for this purpose 


4 
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she as power to make a gift of property to-het 
son-in-law whenever it is necessary,” 

N ‘hard dnd fast rule can be laid down 
as to extent of a Hindu widow's right 
of alienation in this tospeet. If the prop- 
erty ts of large value, probably the alienation 
of moze than q anarter would not be upheld. But 
where the property is very small tn value and 
other circumstances, such as, blindness of the girl, 
also require it the alienation of the whole even 
will be a sheerlegal necessity. A BHAGWATI 
SnmuxuL v. RAM JATAN Tewaré, 21 A. L. J. 232; 
45 A. 297 648 


Widow—Surrender, regutsites of— Bengal 
Court of Wards Act (1 X of 3879), s, 6v, applica- 
bility of eto surrender by Hindu widow of life- 
estate. 


Though actual transfers by Hindu widows 
have, in many cases, been supported by reference 
to the theory of the relinquishment of the widow’s 
entire interest, there .is relinquishment in the 
true sense of the term, when there is disclaimer 
‘by the widow at the time of the death of her hus- 
band, or renunciation of the world by her after- 
wards, or some act by her which might, in the eye 
of the law, justify the inference that the widow 
is civilly dead. It is only where the widow is 
dead, either actually or civilly, that the law steps 
in and gives the estate of her husband to the next 
reversioner. ` On the other hand, there are cases 
which are called cases of relinquishment but which 
are in fact not cases of relinquishment at all, where 
alienations by Hindu widows have been upheld 
by arguing from analogy. But analogy denotes 
only a partial similarity; and it does not follow 
that, because where a widow renounces the word 
the next reversioners take the estate by operation 
of law, there is also a succession by operation 
of law, where, as a result of a transaction not 
amounting to relinquishmentof properly so-called 
but capable of being supported by reference to 





the theory of relinquishment,. the estate comes 


to the next reversioners. 


For instance, a Hindu widow maysell for valu- 
able consideration the entire estate of her hus- 
band tothe next reversioner or to an entire 
stranger with the assent of the next reversioner. 
‘The transaction will be upheld by applying the 
analogy of arelinquishment of her estate by the 
Hindu widow ; butit cannot be argued that there 
is relinquishment, properly so-called, in such a 
case, or that the title of the reversioner arises by 
operation of law. 

The law-on the subject has grown from pre- 
cedent to.precedent and it cannot be argued 
that because, 4 certain legal incident is true of 

.& certain proposition, it must also be true of 
every proposition which may have been logically 
drawn fromthe first proposition or which is 
‘capable of being supported by reference to the 
first proposition. y 


It is one thing to say that because, upon the ` 
death of a. widow, either actual or civil, the estBte 


would at once vest by operation of law in the 
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next heir of her husband, therefore, the widow 
can operate her own death by conveying absolute- 
ly the estate of her husband to one who. at the 
moment of the conteyance, is the next heir of her 
husband; and it is quite another thing to say that 
when the widow does cobwey the estate to the 
next reversioner, the reversioner takes the®estate. 
by operation of law and not by virtue of the con- 
veyance. Inother words, it does not follow that, 
because the heir takes by operation of law where 
there is real rélinqnishment by the widow, that 
is to say, when she elects to die a civil death, he 
also takes by operation of law when, as a result 
of a transaction which may be supported by 
reference to the theory of relinquishment, but 
which is in fact not relinquishment, the estate 
iscarried from the widowtotheheirortoastranget 
with the consent of such heir. 


- In a case of disclaimer by a Hindu widow at 
the time of the death of her husband or of relin- 
‘quishment, properly so-called," afterwards, the 
title of the heir woüid arise by operation of law, 
and if the widow happens to be a ward of Court 
at the time of relinquishment section 60 of the 
-Bengal Court of Wards Act would not, in such a 
case, operate to the prejudice -of the heir. But 
wherever the transaction is one, not of relin- 
quisbment, but capable of being supported by 
reference to the theory of relinquishment,the title 
of the heir arises, not by operation of law. but 
by the act of transfer on the part of the widow, 
and if the latter is a ward of Court, on the date 
of the transaction, the transaction comes within 
the prohibition contained in section 6o of the 
Bengal Court of Wards Act. AS : 

A deed wf surrender executed by two Hindu 
widows in fav8ur of the next heirs of their hus- 
band of their husband's estdte after reciting that 
the widows being old were desirous of spending 
the remainder of their lives in Divine Worship 
at the holy City.of Benares, stipulated for a 
substantial monthly allowance for th widows for 
their lives which was to be a first charge on cer- 
tain properties, Certain other duties weré imposed 
upon the heirs and the deed provided that if the 
heirs neglected the performance of those duties 
the widows would be entitled to eenforce them. 
On the date of the execution of the deed of. re- 
linquishment the widows were wards of Court, 
but the sanction of the Court of Wards to -the 
deed was not obtained: . . 

Held, that the transaction did not amount to 
a relinquishment, properly so-called, but operated 
as a conveyance in ífavofirof thé heirs and feil 
within the prohibition contained in section 60 
of the Bengal Court of Wards Act. A 

A relinquishment by a Hindu widow becomes 
operative only when the .widow acts upon the 
declaration and withdraws herself from the 
estate. Pat Man SINGH v. NAWLAXHBATL. 4 P. 
L.T. 335; (t923) A I. R. (Pat) 492 ., ...892 
Will— Absolute estate bequzathed to widow, 
' legality | of—Construction: of "Will —"Malik, 

import of. t€ 4 s 
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- A Hindu can give*'by Will an absolute estate in -- 
ahis property to his widow. . o l 
* The word malik” employed in a Will has con- 
. siderable force' as indicating that the person 
in reference to whom i + is used should take absolute- 
interest in the properties, conferred. P'O 
SUDHAMANI Das v. Surat LAT, Das, (1923) A. I. 
R. (P. C) 65; 18 L, We 86; 45 M. I. J. ym 
(7923)*M. W. N. 601; 38 C. L. J. 253 80 


—— Will appointing: heir— No provision for’ 
 widow—Presumption——Residence and mainten- 
ance of widow. 


. 

Where a Hindu makes a Will in which he deliber- 
ately makes no express provision with reference 
to his wife, it cannot be assumed that his intention 
was that his wife should be in the same position 
asif he had died intestate, the proper implication, 
if any, to be made is that he was satisfied that the 
maintenance and residence out of his estate to 
which she was entitled would be sufficient main- 
tenance for her. : | 

A Hindu (Jain) made a Will whereby he appoint- 
ed a certain person as his heir and declared that 
he should act under the orders of his wife. The 
Will further provided that if no male issue were 
born to the appointed heir, and it were necessary 
to adoptason, then during the lifetime of the 
` testator's wife the selection should be made 

with her consent. After the death of: the testator 
.the widow brought a suit for declaration of her 
rights as a.Hindu widow, alleging that under the 
terms of the'"Willthe testator did not.dispose of 
his estate during her lifetime: 
|: Held, that the testator had disposed of tne 
estate to the appointed heirand that the widow 
was only entitled to rights of maintenance and 
residence. P O- FooLcoovERBAIUv KxSHRISINGH, 
25'Bom. L. R. 621; (1923) A. I.R. (P, C.); x12; 18 
I. W.153! 45 M. L.J. 249; (1929) M* W. M. 578; 
33 M. L. T. 214; 900. & A* L. R, 799 "^ 942 


Indian Soldiers (Litigation) Act (IX of 1918), s. 11, 
‘applicability of—Plaintiff who has cease« to be a 
icd on date of suit, whether can claim benefit of 

* section. . 


* "Undér section rr of the Indian Soldiers (Litiga- 
tion) Act the time during which a plaintiff has been 
serving under War conditions is to be excluded in 
computing the period of limitation forthe suit 
only in a case in which the plaintiff is an Indian 
So dier. The section does not apply to the case of 
/a'plaintiff who has been a Soldier but has ceased 
to be one at the time when he brings his suit. J, 
MUHAMMAD DIN v. ILAM DIN, 5 l. L.].:74; 
(1923) A. L R. (L.) 455 817 
Yusolvenoy— Assignment of prospective surplus— 
. Assignee, rights of. , 
- “An insolvent can assign any prospective surplus 
‘that may remain over after his estate has been 
fully assignment 





administered in insolvencf, such 
is of a contingent interest and does not give the 
: agsignee the right todntervene until it is ascertain- 

whether or not thereis asurplus. B RAMCHANDRA 
NARAYAN v, NIPUNGE,25 Bom. L«R.499 479: 


L] 
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Claim to :propefiy- sold: as- -insolvent’s 
. dísallowed —Swuit to establish title, whether main- 
- tatnable— Civil, ProcedureCods (Act V-of 1998), 
. Q. XX, v.92 (3), application of, 


Where an Insolvency Court disallbws the claim 
of,& person to property attached and sold as the 
property of the insolvent, a regular suit to establish 
his right to the property is‘ maintainable.” The 
provisions of the Code of Civil Rrocedure do 
not apply to such a case.  . MM 

Ram Piyara v. Bhana Mal, 61 Ind, Cas. 332; 
2.L.147; 3 U. P. L. B. (L) 401. 3 L. L. J. 235, 
relied on. L Harname. GANPAT,5 L. L. J. 9; 
(1023) A. I. R. !L.224 . 987 


Interpretation of Stetutes— Court, duty of. 


Courts cannot read into Statutes provisions 
which are not there, even if they think that 
anomalies are not to be avoided otherwise. 

In the Punjab the Legislature has taken the 
responsibility of embodying the customary rules 
of pre-emption in a Statute and the Courts must 
presume that Statute to be exhaustive and must 
follow it. L  HabAYAT ULLAH v. GHULAM- 
MUHAMMAD BEG, (1023) A. 1 R. (I) 529 444 
Jurisdietion— Civil; or Revenue — Court —Dispwule 

between tenants. A 


The Civil and not the Revenue Court has.juris- 
diction to adjudicate upon a dispute ‘between 
two parties both claiming to be tenants of the same 
land under the same zemindar, where the claimant 
has never held possession of the land, O Gaya 
Din SINGE v. CHAUHARJA PANDE, 9 O. & ALL. 
R. 87; 10 O. L. ]. 178 - 288 


Criminal case pending in: another 
Province, stay of— High Court, jurisdiction of. 


A High Court has no jurisdiction to declare that 
a criminal case pending ina Court not subject 
to its jurisdiction is triable exclusively in another 
Court; nor has it jurisdiction to stay all further 
proceedings in a criminal case which is in course of 
hearing in a Court not subject to its jurisdiction. 

Charu Chandra Majumdar v. Emperor, 37 Ind. 
Cas. 145; 44 C. 595; 21 C. W. N. 320; 25 C. L.J. 
165; 18 Cr. L. f, 8x (F. B.) not followed. -A 
RADHIKA Narna SAHA v. JotisE GHANDRA 
SADHU, 24 Ct L. J. 635 528 ` 


Magistrate issuing rule whether com- 
petent to make % absoluteon report of another 
Magistrate. See CRIMINAL, PROCEDURE CODE, 
1898, s." 133 l 802 

Jurisdiction of Civil Courts. See PUNJAB 
TENANCY Act, 1887, ss. 53, 76 (i), (e), (f) 209 

"Jurisdiction of Civil and Revenue Courts—J urisdic- 
tion, whether can be conferred by consent. 
See PUNJAB TENANCY Act, 1887, ss. 77 (3), è 

i | a 7 








Suit by landlord for declaration of right 
to receive batai—Suit for correction of revenue 
entry. - Se¢-PUNJAB TENANCY ACT, . 1887, Er 


UG. 
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Khoti-nisbat lands-*Iujeli tress, property ii 
Dunlop's Proclamatign, effect of—Kabuliyat, 
«füilure of Khot to execute, Kn of. 


‘Defendants "who “had held: certain Khot- 


nishgt lands astenants of the kot since the intro- - 


duction of the Survey Séttlemeént, subject to cer- 
tain rights in the ndture of occupancy rights, claim- 
ed^.to be the owners of the izjali trees standing 
on the lands,. It was found that, before the intro» 
duction of the Survey Settlement, the lands used 
to be let.out by the Ahot front year to year on an’ 
annual leasé;eTheé trees were’ originally the prop- 
erty of Governinent:;..  . , 

Held, that, by virtue:of Dfinlop's Proclamation 
of 1824, the. khot had become the owner of the 
trees and that, afterwards, there had been no- 
thing to extinguish those rights or to transfer 
them to the defendants. DE g 

Collector of Ratnagiri v. 
C. R. (A. C. J.) x, followed, . 

Per Crump, .J.—The mere failure on the part 
of a vatandar khot to sign the annual kabuliyat, 
can have this result'only, that he would | not be 
entitled for the time being to the right of manage- 
ment of the village. That.would not, however, 
affect any other rights which he might have in- 
dependent, of -that, right of managem nt, such as 
the right to timber growing in Ahoti-nisbad lands. 
. Per Macleod, C. J.—There is no general rule, 

' that, no vatanday khot can claim to be the owner 
of the soil, With regard to khoti hhasgi, and 
khotlemisbai lands he is very much in the position 
of an owner. B AHMED BALLU DABIR v. GANESH 
VISHNU, 25 Bom., Ie R. 521. 1035 


Khoti Settlement Act (I of 1880), s. 10—JZorigage 
. of, Paes land, effect of — Khot, right of, to claim 
and. AP NA 
A simple mortgage of khotiland by the occupant 
thereof, amounts.to a transfer of his interest 
in the land, within the meaning of section xo of 
the Khoti Settlement Act, and entitles the hho 
to cleim the land, even though the mortgage was 
paid of before the hot advanced his claim. B 
Vasu KRISHNA  YEKAVDA v. MADHAVRÀO 
MORESHWAR BHADANEKAR, 24 Bom. L, R. 1160; 
(1923) A. T. R. (8) 33. 880 
Land Acquisition Act (I of 1894), s. 18— 
Application. for veference, essentials of 2 
., The.conditions prescribed by section 18 of the 
Land Acquisition Act are the conditions to which 
the power of the Collector to make the reference 
is, subject and those conditions must be fulfilled 
before the Court can have jurisdiction to enter- 
tain the reference. ‘ * 
‘| Where ona compulsory acquisition of - his 
property, a person sends a letter to the Land 
Acquisition .Officer stating that the compensation 
awarded to him is, inadequate,and that unless 
the property is released or proper compensation 
awarded, he would have the acquisition declared 
‘void in a Civil Court, that does not amount to 
an application for réference under’ section 18 of 
‘the Land Acquisition Act. O SAMUS, BURGE 
v IMPROVEMENT TRUST, LUCKNOW, 9 O., & A. -L. 
R. 925 An. É 127 
ai, 18 Civil Procedure Code( Act Vof 1968), 
" s. 115—-Government of India Act (5 & 6. Geo. V, 


Vyankatrav, 8 B. H. 
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Land Acquistion Aet—coucld. UNES 
"6. 61), s. rog— Collectog; Yefusal by, to make 


reference — Reviston— " Subordinaie" Court; | 
meaning of, | mo . 
The High Court has no' power to interfere in’ . 


revision under section 115 of the Civil Procedure’ 
Code with an order of a Collectorrefusing to make a’ 
reference under séction’ 18 of the Land Acquisition 
Act. . 7 qeov COE S ds k 5 
Macleod, GC. -J—Having regard” to thé pro- 
visions of section 107 of the Government of India 
‘Act, wherein the High Court is said to have 
superintendence over Courts which ate subject to 
its appellate jurisdiction, it may be assumed, in 
the absence of any other statutory direction to 
the contrary, that unless the High Court has 
appellate jurisdiction over a Court, that Court 
will not be subordinate to it within thé meaning 
of section 115 of the Civil Procedure Code. : 
A Collector acting under section 18 of the Lan 

Acquisition. is not a Court, but even if a.Court, it 
is not a Court subordinate the High Court. B 
BALKRISHNA. DAJI v. COLLECTOR ' BOMBAY 
SuBARBAN," 25 Bom, L. Re 398: (1923) A: I. R. 
(B.) 290; 47 B 699 954 


Landlord and tengnt— Agreement tor settle land— 
Payment of salami— Failure io execute kabuliyat,, 
effect of. ` 


. Plaintiff, who was in occupation of certain land 
belonging to the second: defendant, obtaitied a 
settlement of the land from the latter subject 
to the payment of a certain sium as salami and the 
execution of a pala within fifteen dáys. He 
paid the salami and although he continned in 
possession of the land, did not execute the kabuliyat 
till several months after. In the meantime, the 
landlord cancelled the arrangement with the 
plaintiff and settled the land with first defendant ; 

Held, that the plaintiff had acquired the rights 
of atenant*on the date on which the land was 
settled with him, and that the delay in the execu- 
tion of the kabuliyat could not affect the tenancy 
which had already been. granted to the plaintiff, 
and the landlord was not competent to cancel 
the arrangement with the plaintiff 'so' ae'to enable 
him to make anew settlement. Q Buacu Since 
3. MOHESHWAR BARIK e $91 


—— —— Denial of landlord's title; what amounts 
to— Ejectment— Forfeiture— Agricultural tenan- 
M $ 


cy. 3 
in order to succeed in a claim for possession 
of the lands comprised in a-tenancy básed on for- 
feiture resulting froma denial of the landlord's 
‘title by the tenant, the landlord must satisfy the 
Court, first, that there has in fact been a denial 
of the nature contemplated by law, that is to say, 
a distinct unequivocal renurtciation dí the tenancy; 
secondly, that the denial is in respéct of the land 
sought to be recovered; and thirdly, that the 
principle ef forfeitureis applicable to an interest 
inland of the ngture held by the defendant. . . 
In considering* whether what has taken place 
amounts in law te a denial of the landlord's title, 
the Court must have regard not only to the lan- 
guage used and the, circumstances under whith 
t came to be used, ‘but must also consider. what 
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the tenarit intended by using the particular words 
„under the particular set of circumstances: 

Where a portion of the lands comprised in a 
‘tenancy was acquired, by Government and in 
the Acquisition poceeding the tenant put forward 
the claim that he wagthe owner of theland acquired 
with a view to obtain the Iargest possible share 
of the gompensation awarded: * 

"Held, that this did not amount tô a denial of 


the landlord's title; especially with regard to the - 


remainder of the lands, so as to entitle the land- 
lord to resume the possession on the ground of 
forfeiture. 5 à 
Quzre.—Whether the principle of forfeiture 
by denial of the landlord’s title applies to an 
agricultural lease. L ZIA-UD-DIN v. PAKHAR-UD- 
DIN, 4 L. 160; (1923) AST. R. (L) 454 , 981 


Grove-holder— Right to transfer trees. 
The general law is that a person who plants 
a‘grove with the permission of the semindar ać- 
quires a transferable interest in the trees. . — 
Jugdip-Narain Singh v. Jokhan- Akhir, 5 Ind. 
Cas. 250 and Ram Sarupv. Jagan Nath, 25 Ind. 
Cas. 152, distinguished. G : EN 
Haidar Ali Khan v. Gangu, A, W. N. (1905) 
204, Haji Muhammed Ismail Khan v. Mithu Lal 
17 Ind. Cas 956; 11 A. I. J. 649 and Jalesar Sahu 
v. Raj Mangal, 63 Ind. Cas. 437; 43 A. 606; 19 
A.I, J 616, followed. A Lar BAIJNATH SINGH v. 
CHANDRAPAI, SINGH, 21 A. L. J. 457; (1922) 4. 1^ 
R. fA:)553 529 


- Lease fov specific purpose-—Purpose not 
carried out—Lease, determination of—Perpe- 
; tual lease— Lessee, death of, effect of. . 
> Wheré a lease is granted for a specific purpose 
itlapses automatically, if the purpose is not 
Carried out. Me 
' A perpetual lease is determined by, thé death of 
the lessee. Therefore, a lease o§ land to a Company 
for a’ specific purpose, whereby the Company is 
given the power of holding the land as long as it 
pleasés, is determined as soon as the Company 
becomes defunct. : 
Vaman Shripad v. Maki, 4 B. 424; 2 Ind, Dec. 
(N. 5) 788, relief on, N  GOWARDHANDAS V. 
WaHIDEHAN, 6N. L. J, 170; (1923) A. I. R. (N.) 


243 
x Notice to quit —Tenant holding 'over— 
Sub-letting by tenant. at profit — Landlord, right 
Sof, lo recover such profit —Civil Procedure Code 
(Act V of 1908); s. 2 (12). : 
Where after receiving notice to quit a tenant. 
holds over and sub-lets the premises leased to him 
and in addition to the rent receives a premium 
from the sub-tenant, such premium amounts 
to profits received’ by him whilein wrongful pos- 
session within the meaning of section 2 (12) of the 
Civil Procedure Code, and he is liable to pgy the 
sum so, received, together with the rent, to the 
landlord. B GHULAM MOHIUDIN ge DAYABBAI 
CmMAN LAT, 25 Bom. L. R. 447; (1923) A, I. R. 
(B) 398 Á ' 44 


7. 9 š * c 
———s——Decupancy vights, mortgage of—Relin- 
&.quishment in favour of landlofd— Redemption. 
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‘ Where an occupancy tenant relinquishes ` his 
holding in favour of the zeminday, the’ ‘zemindar 
becomes the transferee of any mortgagor's right, 
which, might have been created gn it and js 
entitled to redeem the mortgage. A’ KUMAR 
SAINTHWAR v. BISHUN MOHAN SAHAL 2t AL L. 
J. 120; (1922) A. I. R. (A) 263. . 851 


——— Surrender of tenancy —Sub-lenancy, deter” 
mination of—C. P. Tenancy Act (XI af 1898), 
85:47, 95—OC. P.Tenancy Act (I of 1yo), ss. 13,. 
105—Swit to eject sub-tenant after surrender of 

~ denancy— Juvisdictio? of Civil Courts. : 

If a tenant surrenders his holding, the sub= 

tenancy created by him is also determined. M 
Bhopal Singh v. Thakur Borelal, 6 C. PL, R. 

74, telied on. . 

. A Civil Court’ has jurisdiction to try à suit 

to- eject a sub-tenant after a surrender of the 

tenancy by the tenant. Such a suit is not 
between a landlord and a tenant but between 

a landlord and a trespasser. 

Ganesh Das v. Shankar, 13 Ind, Cas. 909; 8 N 

L. R. 22, distinguished. N GOPALA v. SAKHA- 

RAM, ON. L. J. 224; (1923) A. I R. (x) 261° 15 


—— — Tenancy nature of —Proof— Presumption. 
Where the origin and the original purpose of,a 
tenancy are not known, the facts that the rent has 
never changed, that there have been several devo: 
lutions by inheritance in the family of the ténant 
and that the land of the tenancy is used in part 
for dwelling purposes and in part as a garden, 
point to the conclusion that the tenancy ‘is a noñ- 
, agricultural permanent tenancy of a transferable 
‘character. ; : 
' When the origin of a tenancy and the circum- 
stances attending its creation ate not known, 
-evidence of the mode of dealing with the land 
-demised and the acts and condition of the parties 
generally constitute the evidence, and may be 
'the only evidence, available to prove the nature 
of, the tenancy. ! 
. Moharam Sheikh v. Talemuddin Khan, 13 
Ind. Cas. 608; 16 C, W. N, 567; 15 C. I. J. 220, 
followed. e 7 
The purpose of a tenancy may be altered by 
consent of the eontracting parties and when such 
-alteratiou takes place the incidents of the tenancy 
may not be identical with those at its inception, 
‘O MAKHAN LAL DE v. ARUN Bara DEVI 2 


———Tender of rent— Amount not including 
interest on arreavs—"Tender, refusal of—Tender 
and appropriation. ' i ; 

A landlord is not bound'to accept the princi- 
‘pal amount of rent when the interest due thereon 
is not tendered' in full. "As the principal and 
ánterest constitute one indivisible and entire 
claim, the landlord isentitled to refuse a tender 
by which what is due as rent is transmitted but 
whatis remitted ds the entire amount due on 
account of interest on rent, cesses and interest 
on cesses is-less than what “is legally due. 

A creditor is not bound to accept less than His 





though ‘a tender of a smaller amount than- that of 


` 
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‘which an-indivisible and entire claim consists will 
‘be invalid as a tender there is nothing to prevent 
‘the creditorfrom: accepting the amount tender- 
ed in part payment, and his doing so will not 
preclude him from afterwards claiming the resi- 
Que.of.his account,- always provided that the 
debtor did not make ita condition of his tender 
that it.be accepted in distharge of the whole. 

The caus of action where principal and interest 


‘thereon are both due, is only one, so that if the. 


creditor sued to recover only the interest he could 
not sue to recover the psincipal and subsequent 
' interest in a second suit. . 

A tender must be unconditional, or, at all events, 
free from any condition to which the creditor may 
rightfully object. Q BEHARI LAL v. NASIMAN- 
NESSA BIBI, 37 C. L. J. 222; (1923) A. I R. (CJ) 
527  *. 482 

< Transfer of holding— Demand 
+ from transferee-of holding, effect of. 
: A demand by the landlord for rent from the 
transferee of a holding professing to bein occupation 
of the holding as a tenant is good evidence of mu- 
tual consent to the creation of a tenancy unless 
the landlord is. able to explain that the demand 
was not unqualified and should be differently inter- 


preted. 


. .Underhay v. Redd (1888) 20 Q. B. D. 209; 57 
L.J Q. B. 129; 58 L. T. 457, 36 W. R. 298; 
Brown v. Siorey (1840) t M. & G. 1175 1 Scott 
T (Nis) 9; OL. J. C-P. 225; 4 Jur. 319; 133 E. R. 
270, relied upon. 3 

Deonandan Pershad v. Meghu Mahton, 5 C. L. J. 
i8xr: 11C. W. N. 225; 34 C. 57, distinguished. Q 
MoNMOTHA NATH v. PROBODH CHANDRA, 37 C 
L.-J. 52; (1923) A. I. R (C) 102 ; 416 
i Tress, whether belong to tenani— Burden 
" of: proof—Pleadings and proof. 
: “Under the general law trees standing on land 
held by a tenant on cash-rent belong to the land- 
Jord and if any custom: deviating from this genera 
proposition ‘is alleged, it'must be proved conclu- 
sively Ly those who maintain it. Pat NATHUNI 
Rar v. RAMESHWAR SiNGH,I P. L. R. 289 6029 


Wrongful exclusion of tenant— Rent-suit, 
dismissal of Subsequent suit for possession and 
: mesne profits by tenant—Landholder's right to 
. Claim deduction for — rent. - 
. In calculating the mesn@ profits to be allowed 
toatenant inasuit by him against thelandholder 
for wrongfulexclusion, the landholder is entitled 
to deduct from such profits the rent payable to 
him during the period of exclusion, notwithstand- 
ing that.a suit by him for rent in the Revenue 
Court was dismissed on the ground that the 
relation of landlord and tenant was notsubsisting 
between the parties. M RAMACHANDRULU y. 
VENKATA NARASIMBA, 44 M, L. J; 486.. x? In 
W.545132 M. L. T. 364; (1923)M. W.N, 437;(1923) 
A.I. R- (M.) 557 > ; : 670 
Legal Practitioners Act. (XVIII o£ 1879), s. 18 (b) 
- (g)- Giving wrong information to client —Profes- 
- sional misconduct — Absence of : fraud—Cosis.. 


of veni 
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Wherea Pleader, who was in possessiotr of docu- 
ments belonging to his client, from some, motive, 
of fear and self-interest, caused by certain cir- 
cumstances, concealed the fact from him and. 
denied being in possession of them, butit appeared 
Bis conduct was in no way ‘fraudulent and there 
was no intention to Hurt the client: , — . 

Held, (1) that:the donduct of the, Pleaderin , 
telling a lie tb his client, from whatever motive, 
amounted to professional misconduct; 

(2) that in the absence of any fraudulent inten- 
tion, it was nqt necessary to take any action against 
the Pleader beyond expressing strong disapproval 
of his conduct, especially in view of the fact that 
he had to defend himself against very serious 
charges of fraud which had not been made.out ; 

(3)that having regard to the vindictive con- 
duct of the petitioner and thefactthat the charges 
of fraud brought by him against the Pleader had 
dot been substantiated it was: not necessary to 
direct the Pleader to pay the costs of the peti- 
tioner, M A First GRADE PLEADER, In the 
matter of, 171, W. 338; (1923) A-I R (M) 485; 24 
Cr. I. J. 585 829 
s. 98 — Pleader, professional services by 

—Suit for recovery of remuneration, maintain- 

ability of. : 
` The Courtis reluctant to restrict the provisions 
of section 28 of the Legal Practitioners Act by plac- . 
ing a narrow and restricted interpretation thereon. 

Sib Kishore Ghosh v. Manik Chandra Nath, 29 
ind. Cas. 453; 21 C. L. J. 618 a: p. 620, Kamini 
Debi v. Khetira’ Mohan Ganguit, 11 Ind. Cas, 
382; 15 C. L. J. 690; 15 C, W. N. 631, Ishan 
Chandra Kar v. Ram Chivan Pal, 26 Ind, Cas. 
960; 20 C. L. J. 445 and Mohendra Lal v. Akhil 
Chandra Pahrashi,20 Ind, Cas. 47; 20 C. L. J. 
424, followed, ; 

Where therg is no agreement between a Pleader 
and his client, the Pleader is entitled to maintain 
an action for recovery of reasonable remuneration 
for services rendered, But where there is a contract 
between the parties such contract to be enforceable 
must fulfil the requirements of section 28 of the 
Legal Practitioners Act, ‘namely, “the. cóntract 
must bein writing and the writing must be deposited 
in Court within the. prescribed, perio, ^ | 

Plaintiff, a legal practitioner, rendered certain 
professional services -to the defendant. There 
was an agreement between the parties as to the 
remuneration to be paid to the plaintiff but it was 
not filed in Court. On accounts being adjusted 
between the parties a certain sum was found 

due to the plaintiff on the basis of the agreement, 
He sued to recover this amount: i 

Held, that the suit was in its essence to 
enforce the agreement afid was ndt maintainable on 
account of failure to comply with the provisions 
of section 28 of the Legal Practitioners Act. 

Kanini Debi v. Khetira Mohun Ganguli, x3 Ind. 
Cas. 43; 156, L. J.660; 17 C.W. N. 45, Krishna- 
samt V. Kesdra, 14 M. 63; 5 Ind ec, (N. &), 
45 and Anantayya v. Padmayya, 16 M. 2-8;.2 
M, L. J. 247; 9 ind. Dec. du. S.) goo .relied upon. 
Q KALIPADA Das v. DURGA Das Rov,27 €. W. 
N. 7691 (2023) ACT. R. -(C) 6772-7. * 5. 10 
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Letters Patent (Bom.)* ol 
for costs— Principles applicable. 

* In an appeal under clause 15 of the’ Bombay 

Letters Patent it is open to the High Court to 

demand such further security, beyond the 

Rs. 500 deposited by the appelant under High 


Court Rule 736, for the costs of the appeal as it. 


may think fit. Pid . 

Xn order to justify the exercise ,of the power 
tu demand security for the costs of an appeal, 
there must be some evidence at least of facts which 
cast doubts on the honesty and bona fides of the 
appellant, such as obstruction to the execution 
of the decree in “the lower Court, or the fact that 
the appellant is not the real litigant, or if in 
any way it can be shown that the appeal is vexa- 
tious. B RaTrANCHAND DaAVACHAND v. DAMJI 
DHARSEY, 25 Bom, L. R., 468; (1923) A. T. R. (B) 
399 f 474 


Letters Patent (Mad), els. 11, 15— Transfer of 

suit from District Couri to High Court, by 

Original Side Judge—Order, whether “‘judg- 
ment.” 

An order of a Judge sitting on the Original Side 
transferring a suit from a District Court 
to the High Court under clause r3 of the Letters 
Patent of the Madras High Court is a judgment 
within the meaning of clause 15 of the Letters 
Patent and is, therefore, appealable. | 

Tuljavam Row v. Alagappa Chettiar, 8 Ind. 
Cas. 340; 35 M. 1; (1910) M. W. N. 697; 8 M. L. 
T. 453; 21 M. L. J. 1, DeSouza v. Coles, 3. M. 
H. C. R. 384, Vaghoji Kuverji, v. Camaji Bomanjt, 
29 B.249; 6 Bom. L. R. 958 and Kanalal Bhoya v. 
Balaram Paramaswhdoss, 68 Ind. Cas. 921; 16 L. 
W. 608; 31 M. L. T. 284; 43 M. L. J. 480; (1923) 
A. I. R. (M) 44, followed. 

Justices of the Peace for Calcutta v. The Oriental 
Gas Co., 8 B. L. R, 433 at p. 4353 17 "W. R. 364 
and Khatizan v. Spnaivame Daulatram, 60 Ind. 
Cas. 963; 47 C. 1104, not followed, M EmX8SHNA 
REDDY v. THANCKACHELA MUDAL, 45 M. L. J. 
153; (1923) M. W. N. 681 1054 


| Limitation Act (IX of 1908), ss, 8, 88— Limitation 

Act (X of 1922), s. 3— Limitation under special 

law—Waiver. 

A waiver of the question of limitation under 
any special law is no longer permissible under 
section 29 of the Limitation Act as amended by 
Act X: of 1922, read with section 3 ofthe Act. O 
SAMUEL BURGE v. IMPROVEMENT Trust, Loc- 
KNOW, 9'O & A. L. R. 925 197 


s. 5—Appellant having good case on 
meriis— Admission of appeal after limitation. 
The fact that, an appellant has a good case on 

the merits, is not a good ground for the exercise 
.of the Court’s discretion under section 5 of the 
Limitation Act for the admission of thg appeal 
after expiry of limitation. L. LaAxuwri Das v. 
MEHR CHAND, 1923) A. I. R, (L4 910 


——-— 8, b, application of, Se Crvm, PROCE- 

DURE Cope (Act V or 1908), Os XXII, r.9 215 

"—— g, 12—Ctvil Proceduge Code (Act V of 

1908), O. XLII, y. 2— Appeal, second~~Time 

. , Spent in obtaining copy of Trial. Court's judg- 
nent, Wheshey can bé excluded. 





* 
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-pense while a plaintiff 
' his rights in a Court of Justice. 


e e’ 
“rig 


‘Under section 12 of the Limitation-- Act” daly 
the time requisite for obtaining -copies ‘of the 
judgment. and decree appealed again can be 
excluded in computing the period of limitation 
prescribed for the appeal. In the case of a 
Sécond appeal the appellent is not entitled to 
the exclusion of the time spent in obtaining a 
copy of the Trial Court's judgmeMt although 
under r. 2, which has been added by the Lahore 
High Court to O. XIII of the Civil Procedure 
Code, a copy of the TrMi Court's judgment must 


-be filed along with, the memorandum of appeal. 


L Cuunar MAL v. Bira Ram, (1923) A. I. R. 
(L) 461 ~ 919 
— — Sy 19— Time requisite for obtaining copies, 

what is— Appeal, second— Finding of fact— 

Revision. i i 

Under section 12 of the Limitation Act only 
the time from the date of making the application 
for copies up to the date on which the copies are 
ready for delivery can be excluded. : i 

A finding as to the time requisite for obtaining 
copies under section 12 of the Limitation Act is 
one of fact and cannot be attackedin second appeal, 
much less in revision. 

Sher Singh v Pem Raj, 48 Ind. Cas 31; 108 P, 
R 1918; 185 P. W. R, 1918, Bawa Singh v. 
Thukur Singh, 67 Ind. Cas. 478; 4 U. P.L. R. (L) 
80; (1922) A. I. R. (L) 423, followed. L Ram 
SARUP v. ZORAWAR MAL : . 7447 


8. 14—Dismissal of suit fov non- joinder 
of necessary parties—Lxclusion of period of 
itigation. i 


Sorne of the trustees of a mosque sued for the 
appointment of a Receiver for the properties be- 





, longing to the mosque and for the removal of 


the manager who, it was alleged, was indebted 
in a large sum to the mosque. The manager 
disputed plaintiffs’ right to sue and claimed that 
the mosque was indebted to him.’ Issues were 
framed as to this liability and the Court found 
that a certain sum of money was owing by the 
mosque tothe manager. A Receiver was appointed 
and was directed to settle accounts with the mana- 
ger who was thereafter paid a portion of the amount 
found due. On appeal, however, the plaintiff's 
suit was dismissed on the ground that some of . 
the trustees alone were not competent to sue. 


“In a subsequent ‘esuit by the manager, for 
“recovery ofthe amount due to him from the 


mosque: E - 
Held, that during the whole period of the pre- 
vious litigation in the Court of first instance 
aud in appeal, the plaintiff was bona fide litigating 
his rights and that that period must, under' section 
14, of the Limitation Act be excluded from the 
period of limitation prescribed for” the suit. 
The interpretation to be put upon section r4 
of the Limitation Act must be a wide one , the prin- 
ciple being that limitation would remain in sus- 
is bona fide litigating. 
Nrityamont Dassi v. Lakhan -Chunder Sen, 33. 
d. Cas. 4521,30 M. le. j. 529 at p. 5411 20 CW., 
N. 522; (1916) x M. W. N. 3325 avd, We 4711.18 


of iprisdiction within the meaning of section 14 
. of the Limitation Act; M THURUTHEELAKATH 
THOPLINARKARA  PUTHIA PURAVIL V. THARAYIL 
.PunriKAvIL KUNHAMMAD, 44M. L. J. 179; (1923) 
AT R. (M) 347... * 5. |. 388 
—— ss. 14, 99 (b)—C. P. Land Revenue Act 
[TI of-1917), s. x69 (1) (by—Partition proceed- 
ngs—Title suit —Limitation—Suit filed in wrong 
. Court — Exclusion of period. ` - 
, Beforeits amendment by Act-X. of 1922, section 
“29 (b) of.the Limitation Act of 1908 operated to 
exclude*the applicability of section 14 of the 
Act to a suit filed in, accordance with an.order 
passed under clause (b) .of section 169 (1).of 
the C. P, Land Revenue Act. — 
` Abdul Hasim v. Lahfunnsssa Khatun 30, C. 
532; 2 C. W. N. 550, Kalimuddin Mollah \. 
Sahabudd*n .Molla; 541nd..Cas. 705;47 C.. 300; 
ag. W.N. 4; 30 C.L.]. 455 and Kopparthi 
"Lingayya v. Avavetl  Chinnarayana, 44 Ind. 
, Cas..805; 41. M. 169; 33 M. T,. J. 566; 7 L W. 443 
(F..D.) ‘relied on. N 'LAESHMAN v. KESHOA 
Rao, 6 N. Li]. 205 P 1021 
—— 8. 19—Statement admitting- -execution of 
. :sforí(gage-bond— Acknowledgment of liability. 
.,, A mere statement by a person that he executed 
4a mortgage-bond for the balance of the sale price 
due under a sale-deed does not amount to an ac- 
knowledgment under section 19 of the Limitation 
‘Act..of a liability subsisting at -the time when 
the statement. was made. - f 
1 Kandasami Reddi v. Suppammal, 70 Ind. Cas. 
“570; 45 M. 443 ; 15 L. W.325 ; 42 M. I. J. 2.85 
(1922). M. W. N. 168; .(r922 A. I. R. (M) 104; 
'32 M.L. T..166, Itappan Kuthirasattat! Nayer 
iw. Manu Sastri, 2» M.- 34; 12 M. Lr. J. ror and 
~ Venkata v. Partha aradht, 16 M. 220 ; 3: M. I. J. 
35; 5 Ind. Dec. (Ni s$.). 860, followed. 
~ .Swbramania. Iyer v. .Veeratadrya - Pillai, 70 
Ind, Cas. 5933-14 L. W. 148; gom) M. W.N. 
-475$ 41.M.-L J. 217, doubted. -M MurHUKU- 
‘MARA MUDALIAR 9. CHOCKALINGA'MUDALIAR, 17 
. y.-W.674; (1923) A. I. R. (M) 634 - 952 


; 8.29 — Pré-empliotiesuit for—One of seve- 
rak vendees impleaded',afler expiry of limita- 
~ tion, effect of. °~ ae Dp Oe. 

, In asuit;for pre-emption oneof several vendees 
, Was, owing to the, negligence and carelessness 
of the plaintiff's next friend, not impleaded as 
defendant till after the expiry of the period of limi- 
‘tation for the suit: a ! ! 

o, Held, that the suit had become barred by time 
“end. the mere fact that, the plaintiff was a 
“minor was no .gronud for’, condoning the negli- 

. gence and carelessness of his next friend. L Niaz 
JALI KHAN:v. MUHAMMAD, AFZAL KHAN `, 864 
I g, 28; whether extinguishes right io main- 
Nm MERE LP DL h 

* ; Section 28 ofthe Limitation -Act does nof. ex- 

tinguish à: right to maintenance. ‘The cause of at- 

ell ge AS PEGE ara ie en E 
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tion for maintenance .aceriies from time to time. 
according to the want:and exigencies of thé person 
entitled, d ee ei wee at t 

Rungammal Y., Echammal, 2 M. 305; 9 M. L. 
„J. r4; 8 Ind. Dec. (N. 8.) 217,*In the goods of Go- 
"inda Chandra, 23 Ind. Cas. 539; 12 C... W. N. 
1141, Kedar Nath Coondoo — Chowdhry: y. | Hem- 
angini Dass 13 C. 336; 6 Ind: Dec. (N. $u .725. 
and Siddessary Dassi v. Janardan Sarkar, 29 C. 
557; 6 C. W:N. 530, followed. 6 GOPA, CHANDRA 
V. KADAMBINI DASI oU 285 


— —— Sch. I, Art. 10—Pre-emplion, suit. for- 
. Property in possession of tenanits—Physical 
possession — Limitation. m "P 
Whether the subject of a sale does or, does not 
admit of physical possession must be determined 
with reference to the date of the sale, and it is 
immaterial whether the property afterwards became 
susceptible of physical possession. . Z 
Property which is in the possession of a tenant 
does not admit of physical possession within' the 
meaning of Art. ro of Sch. Ito the Limitation 
Act. L Ganwav. JOTI PRASAD 908 


Arts, 48, 49—Provincial Small 
Cause Courts Act (IX of 1887), “Sch. TI, 
Art. 35 (li) —Swit to recover compensation for 
trees wrongfully cut and removed—Small Cause 
Court, jurisdiction of —Limitation. 

Defendant sold certain standing trees to the 
plaintiff which were to be cut and removed by the 
Pitter, Subsequently, the defendant sold the lahd 
to a third person, who sold the trees which were 
cut and removed by the purchasers. Plaintiff 
sued to recover the trees or compensation for 





them; 1 
Held, (1) that the suit fell within the purview 
of Art. 3€ (ii) of Schedule II, to the Provincial 
Small Cause Courts Act, and was, therefore, not 
"cognisable by a Court of Smal? Causes; ' 
7 "(2) that the suit was governed by Art..48 or 
“Art. 49 of Schedule I to the Limitation Act and 
“that limitation began to run from the date on 
‘which the trees were cut and misappfopriated, -L 
-BIR SEN v. RAJA RAM ° 88 


r . 
-c Arts, 57, 59, 60—Loax and 
deposit, distinction between-—Bwrden of proof. . 

A plaintiff relying upon Art. 6q 0f Schedule .C 
to the Limitation Act must prove thatsomething 
.took place between the parties at the time the 
money passed which would constitute the handing 
‘over of the money “a deposit" and not “a loan.” 
“That might arise from a direct agreement or might. 
be implied from the circumstances in; which the 

money came to the handa of the borrower. 

Ordinari y, when one person hands over money 

to another on the understanding that it is not'a 
gift, but has to be re-paid when demanded, 
that would be considered in law “a loan”; 
and if the fender seeks to prove that -the 
“money so handed over was a ''deposit," the onus 
-would lie upon him,to prove that there weré addı- 
‘tional cifcumstances ‘which ‘turned ‘the “pan” 
‘into.a "deposit," «B “Govinp CHINYAMAN-BHAT 
v. KACHUBHAL GULABCHAND, 25. Bom, Ly R.i 503 
CUR TAE a OE eras btc 
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— Soh. I, Arts. 61; 88—Contract Act (IX 
of 1872), s. 222— Principal and agent—Suit by 
agent to recover, amount of loss incurved— 
Limitation, commencement of. , 

Plaintiffs agreed,to purchase% certain amount 

‘of grain, to hold it'for the defendant, and. to re: 





sell it under his instructións at euch. times and in’ 


guch lots as he might think fit. The grain was 
purchased and sold in accordance with this agree- 
ment and there was a loss on the whole transaction. 
Plaintiffs sued to recover the amount of the loss 
from the defendant; $ 

Held, (1) that the-transaction between the par: 
ties amounted to a contract of agency carrying 
with it the right.to indemnity conferred upon 
the agent by section 222 of the Contract Act; | 

(2) that, therefore, the suit was governed by 
Art. 83 and-not by Art. 61 of Sch, Ito the Limita- 
tion Act; 

Manghi Ram v. Ram Saran Das-Maman Chand, 
26 Ind. Cas. 415;23 P. R. 1915; 100 P. L. R. 191 5; 
218 P. W.R. 1915; followed: 

Kandaswami Pillai v. Avayambal, 7 Ind. Cas. 
399; 34 M’ 167i (1910) M. W N.316; 8 MLT 
194; 20 M. L. J. 989, dissented from. 

(3) that limitation began to run from that date 
when plaintiffs paid for the grain and not irom 
‘tthe date when the loss was ascertained after 
Te-saje. < 

Kadari Pershad-Cheddl Lal v. Hav Bhagwan, 
66 Ind. Cas 900; 31. L.J 65, followed. L 
Devisan Al-Ramyi Das v. TIRATH RAM, (1923) A. 
DR. (L.) 473 148 


open and 





~ Art. 85— Mutual, 
current account, whatis, 


An open account is one which is continuous 
or-current, uninterrupt: dior, unclosed, by settle- 
ment or otherwise; consisting of a series of trans- 
actions. - Sy * : 

A current account is an open or running, account 
between two or more parties, or an account which 
contains items between the parties from which 
the balance due to one of them is, or can be, as- 
certained. " « i 

A mutual account is.an account whi h shows 
reciprocity of dealings:between the parties and 
not an account having items on one side only 
though made ap of debits. and credits, 

Ram Pershad v Harbans Singh, 6 C.L. J. 158, 
relied’ on. as - 2E 

In order.that an account might be-mutual, there 
must be transactions on each side, creating inde- 
pendent obligations on the other, and not merely 
trausactions.which create obligations on the one 


side, those on,bhe othem being merely complete 


or partial, aischarges. ofiguch obligations. 

Hirada v. Gagigi, 6 M. H. C. R. 142, relied on. 

A mutual account is made up of mattess of set- 
off, or, in other, words, an account between parties 
who have a mutnal:and alternate cefrse of dealings 
under, an implied agreement that one account 
nah and shall: be set-off, against, the other pro 

ante. °, — ae abis 

The plainbiff firm, was employed by the defend- 
ant firm to buy grainand sell it atd; rofit on be- 
half of the latter, The plaintiff firm was to supply 
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funds for making these, purchases, the de- 
fendant firm making a few advances in the begin- 
ning by way of margin money. The plaintiff 
firm was entitled to charge commiesion omn the 
sales and purchases made on the defendant firm's 
behalf. In a suit by the plaintif, firm to’ re- 
cover.a Certain amount as balance due fromthe 
defendant firm on the transactions, it was fonnd 
that, except in the beginni.g, when the defendant 
firm madesome advances by way of margin money, 
the balance of the, &ccount had never been in 
favour of the defendht: g li 

Held, that it coulji not be said that the account 
between the parties was a mutual account within 
the meaning of Att. 85 of Schedule I to, the 
lámitátion Act, and the suit, therefore, was not 
governed by that Article. L Fim Rpr CHAND- 
JIWAN SINGH v. Firm Pono Mar-NavTEU Mar, 
(1923) A. I. R. (L.) 347 916 


Sch. I, Arts. 108, 104, 116, applicability 
of—Dower-debt, suit for vecovery of, nalure of— 
Registered dower-deed— Limitation —': Compensa- 
Hon," meaning of— Legislative vecognition of 
judicial construction. 

Article 116 of the First Schedule to the Limita- 
tion Act is applicable to all cases where the 
position can be reasonably maintained that the 
claim sought to be enforced is a claim for com- 
pensation for the breach of a contract in writin 
registered. G 

A suit for recovery of dower-debt when there is 
a registered dower-deed.is governed by Art. 116 
of the First Schedule to the Limitation Act, 
although Arts. 103 and 104 of-the Schedule would 
apply when there was no such registered instru- 
ment, . 





‘Cas, 87; 43 I. A. 204; 38A. 581; 25, C. I. J. 517; 
Ig A. Li. J. 1055; 21 C... W. N., 15 68 Bom, L. R. 
999; 31 M. L. J. 799; 20 M. L. T. 505;4 L. W. 
602; (1916) 2- M: W: N: 5515 x P.L. W.57 
25-0. L- J. s17 (P.C), Nurwinissa Khanum v. 
Muhammad Sakru;:56 Ind: Cas 8; 47 C. 537; 31 
©. L. J. 14: 24 €. W. N. 335, relied on. E 

- Theterni "compensation" as. used: in. Arts, 
115 and 116 of the Schedule to the Limitation 
Act is not sufficiently, precise, but the technical 
distinction Between a debt and damages is too 
refined for the purpose. 

4 Ordinarily, ‘the term 


1, Compensation is 
fot used 'as' equivalent 


to "damages al- 
| 


* ite : 
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“though compensation may often have to be  — alienation—Limitation—Collateral, right of, 


measured by the same rule as damagesin an action 
_for the breach, It signifies that which is given 
, in fecompenfe, an equivalent rendered. Damages, 
_on the other hand, constitute the sum of money 
, claimed or adjudged to be paid in compensation 
for foss or injury sustained; the value estimated 
in money of something lost or withheld, 
The term compensation etymologically suggests 
‘the image of balancing one,thing against another 
its primary signification is equivalence, and the 
secondary and more common meaning is something 
given or obtained as an equiwalent. 
,, The Legislature is presumed to know not only 
the general principles of law but also the cons- 
- truction which the Courts have put upon parti- 
"eular Statutes. a 
Wheré a sectionof an Act which has received 
a judicial construction is re-enacted in the same 
‘words, such re-enactment is treated as a legis- 
‘lative recognition of that constrnction.. 
JogendraCnandra Roy v. Syam Das, 1 Ind. Cas. 
.168; 36 C. 543: 9 C. L: J. 271, Kamini Debi v. 
Promatha Nath, xo Ind. Cas. 491; 39 C. 33; 13 C. 
.L. J. 597 and Nogendra Mohan Roy v. Pyari 
Mohan Saha, 30 Ind. Cas. 420; 43 C. 103; 21 C. 
L.*J. 605° 20 C. W,N, 319, relied on. (! MAHAMMAD 
MAZHARAL AHAD V. MAHAMMAD AZIMUDIN, 37 
C. L. J. 108; 27 C. W. N, 210; (1923) A. I. R. (CJ 
507 17 


> Sch. I, Art. 116. See REGISTRATION 
Act, 1908, $$. 17, 28, 29 188 


Arts, 123, 144— Muhammadan 
Law—Successton—-Suit, to  vecover share— 
Limitation. N 

"The joint family is not an institution 

‘Muhammadan Law. pom 
On the death of a Muhammadan each of his 

heirs | becomes entitled to claim his or her share 

„and limitation begins to tun against each under 

Art. 144 of Sch. I to the Limitation Act. 
There is no presumption in such a case that 

themale heirs hold the shares of the female heirs 

“on behalf of the latter as managers of a joint family. 
Nasiruddin Shah v. Lal Bibi, 89 P. R. 1888, 

Murad Khatun v. Muhammad Bakhsh, 33 Ind. 

Cas. 742; 85 P. R. 1916; 85 P.W. R. 1916 followed. 

L ZAINAB v. GULAM RASUL, (1923) A. I. R. (L.) 

$19 i . 426 

Art. 144— General Clauses Act 

8 (25)—Materials of standing 

af — uit for possession — 








.. (X of 1897), s. 
house, transfer 
AA 

transfer of the materials of a i 

Aouse,isa transfer of immoveable an onde 

suit for possession of such materials is governed 

by Art. 144 of Sch. I to the Limitation Act 

LSHANCHI KHAN v. KARAM CHAND, (1525) A. I 

R. d4)150 . s ` 705 

Donal ss 


Tia Art, 144— Punjab Limitaii 
(Ancestral Land Alienation) Act (i 57 ood), 

o4. X, applicability of—Custom— Alienation by 

. grandfather-—Swit by grandson to challenge 


tr. 
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nature of. 

A collateral governed by the Customary Law, 
of the Punjab dees not derive his right to challenge 
an alienation of atfcestral property from or through 
his father, but irom o» through the common ances- 
tor who owned the lan 

Sunday v. Salig Ram, 9 Ind, Cas. 300; 26 P. R. 
10911; 33 P. W. R. 1911; 34 P. L. R. xox1 (F. B.), 
followed. 

The Punjab Limitation (Ancestral Land Aliena- 
tion) Act dbes not affect any prescriptive 
right or title which had accrued dr was acquired 
before the Act came into operation. 

Sahib Dad v. Rahmat, 9o P. R. r904; 88 P. 
L. R. 1904 (F. B.), followed, 

Plaintiff sued to recover possession of certain 
land which had been sold to the defendants by their 
grandfather in 1887. The alienor died in 1898. 
Plaintiff's father had not been heard of for ten 
years before the institution of the suit and was 
presumed by the Court to have been dead; 

Held, (1) that the suit was governed by Art. 
144 of Schedule I to the Limitation Act and 
not by the Punjab Limitation (Ancestral 
Land Alienation) Act; 

Sahib Dad v. Rahmat, 90 P. R. 1904; 88 P. L. 
R. 1904 (F. BJ), Tulsi v. Madho Ram, 13 Ind. Cas. 
343; 30 P. R. 1912; 72 P 1.. R. 1912; 133 P. W.R. 


1912 and Arur Singh v. Solakhan Singh, 37 Ind. ' 


Cas. 412; 174 P. W. R. 1916, followed. 

(2) that limitation under Art. 144 of Sche- 
dule I to the Limitation Act began to run against 
the plaintiffs when the possession of the defendants 
became adverse to the former, that is to say, on 
the death of theirfather, when theirright to pos- 
session accrued; 

(3) that the plaintiff's father not having been 
proved to havetlied more than twelve years before 
the institution of tife suit, the suit was within 
limitation. 

Roda v. Harnam, 18 P. R. 1895 (FE. B.) and 
Arur Singh v. Solakhan Singh, 37 Ind, Cas. 412; 
174 P. W. R. 1916, followed. . . 

The terminus a quo under Art.144 of Sche- 
dule I to the Limitation Actis the date when the 
possession of the defendant becomes adverse to 
the plaintiff L Saror SINGH v. Par, SINGH, 
(1923) A. I. R. (L.) 642 " 357 


— — —— Soh. 1, Art, 176—Xxecution of decree— 
Compromise—Agreement to pay by instal- 
ments, effect of—Limitation. See Crvu, 
PROCEDURE CODE, 1908, 5.48 671 

Arts, 177, 181-— Civil Procedure 
Code (Act V of 19084, O. XXII, v. 4— 
Appeal — Death of defendant — Failure to 

` apply within: time for substitution—- Abatement 
—Faflure to object, effect of. , : 
Where no application is made within the time 

prescribed by law for bringing the legal representa- 
tives of a deceased respondent on the re. ord, the 
appeal abates, amd no failure by the persons con- 
cerned to object to actiontaken on an application 
presented after expiry of the time limited by law 
would alter the fact of abatement, s 


* 
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Art. 177 of Seh.” I,to the Limitation Act 

. has no applicability to an application for bringing 
on record the legal representatives of a deceased 

: person who was not a defendant or respondent 
on the date of his, death. Such an application 
is governed by Arf, 181 of Sth, I to the Act. 
L WAHID BAKHSHv. LALTA«PERSHAD 387 


—— —- Soh. L Art.” 182—Application for 
* determination of future mesne profits —Step-in- 
aid of executione See EXECUTION OF DECREE 
238 





—- Art. 189 —Civil Proceduye Code 
(Act V of 1908), O. XXXIV,v.4—Morigage 
suit Preliminary decree — Application. to make 
decree final—Limitation, operation of. 

A preliminary decree in a mortgage suit must 
be made final before it can be executed, and an 
application to make such a decree final must 
be made within three years and six months from 
its date. Such an application cannot be looked 
upon as a proceeding in execution, and the fact 
that a previous application, made within the period 
prescribed, is dismissed for want of prosecution 
will not avail to save limitation for a subsequent 
application made after the expiry of that period. 
B HARJIWAN DEVRAJ v. GAJANAN KASHINATH, 

' 45 Bom. In R. 459; (1923) A. i. R. (B) 420 18? 


- Art. 182-—Step-in-aid of execu- 
Pis —Talbana, payment of, whether step-in- 
aid. 

‘The mere payment of talbana in compliance 
with an order of the Court is not a step-in-aid of 
execution which would extend the period of limi- 
tation for the execution of a decree, O MOHAMMAD 
AtAM V, BACHCRU, 9 O. & A. I, R. 68 211 


Art. 182 (4)—Evxecution of 
decree— Amendment of decree afier execution 
has become barred, effect of. e` * 

A decree which 4s capable of execution and is 
not executed within the period of limitation be- 
comes dead and cannot be revived by asubsequent 
ER for amendment. 

-~ Rabiuddin v. Ram Kanai 
rA pie A Sen, 59 Ind. Cas. 

Where a decreeis quite capable of executj 
as it stands, its amendment poer entitie the 
decree-holder to a fresh period of limitation under 
.clause (4) of Art. 182 of Schedule I to the Limi- 
tation Act. 





Anandvam v. Nityananda Barham, 32 Ind. 
Cas. 744, relied upon. L JHAMMAN LAL v. 
Daunat RAM 461 


~ Art, 182 (5) — Execution of decree 

— Appeal against order in execution, iiia 

Step-ini-aid of execution, 

The prosecution of an appeal from an order 
made in the course of a proceeding in execution 
of a decree cannot be looked upon as an appli- 
cation in accordance with law tpethe proper Court 
for execution ot to take some step-in-aid of exe- 
cution within the meaning of Clause (5) of Art 
482 ofeSch. I to thé Limitation Act. EE 

Kristo Coomar Neg v. Mahabat Khan,5 C. 595; 


2 Ind. Dec. (N. S.) 986, Nand Kishore Y, Sipahi " 


» GENERAL, INDEX. 
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Limitation Aet—contd. E eop Lan 
Singh, 26 A. 608; A. W. Ne (1904) 159; I A. L.. 
J. 336, relied on. B Govinppasv. GANPATDAS, , 
25 Bom. L. R. 518; (1923) A. I. R. ;(B.) 431; 47 B. . 
783 1080 
— — Soh. I; Art, 182 (5) —Execufion of degree 
-— Application for postponement, whether stef- 
in-aid of execution. . 
An application made by the decree-holder and 





. the judgment-debtor to the Executing Couft to 


postpone the execution proceedings with a view 
to a compromise being arrived at between the. 
parties, does not con$titute a step-in-aid of exe- 
cution within the meating of clause (5) of Art." 
182 of Sch. I to the Limitation Act. 

Abdul Kadir Rowther v. Krishna Malamal 
Nair, 23 \nd. Cas. 533; 38 M. 695; 1 L. W. 2714 
(1914) M. W. N. 563; 26 M. L. J. 433; 15 M. L.T, 
305, relied on. tí 

In order to be regarded as a step-in-ajd of exe- - 
cution, an appli"ation must ask the Court to do 
something which would assist the decree-holder 
in furthering the execution ofthe decree. f 

An application for postponement of the pro- 
ceedings with a view to a compromise being 
arrived at is not intended asa step towards exe-. 
cution but as a step which, if successful, would 


avoid the necessity for execution. B VisuNv' 
NAGAPPA VENKATESH  BHAT v.  NARASINHA. 
PANDURANG, 25 Bom. L. R. 490 1011 ' 


Limitation Act (X of 1922), 5.3. See LAND AC- 
QUISITION ACT, 1894, S. 18 197 
Lunacy Act (IV of 1912), s. 14— Civi] Procedure 

Code (Act V of 1908), ss. x15, r5r— Letters ' 

Patent (Lahore), cl. 12—0Ovder by District Ma- 
Rigistrate under $, 14-—Revision— Remedy. | 

. The Lunacy Act’ deals specifically and under 
separate headings with the two branches of pro- 
ceedings, executive and judicial. 

An order passed by a District Magistrate under 
Part II of the Lunacy Act is a purely executive 
otder and cannot form the subject-matter of a 
revision application to the High Court, nor has the 
High Court the power to interfere with such an 
order under clause 12 of the Letters Patent or in 
the exercise of its powers of superintendence. 

Any person considering himself aggrieved by an 
executive order passed by the District Magistrate 
under section 14, Part IT of the Lunacy Act may 
apply under Part III of the Act for a regular inquisi-. 
‘tion conducted by a judicial officer. The result of 
such inquisition is conclusive and overrides and 
overrules any order which may have been passed 
summarily by ‘the executive authority. U 
DOUGLAS DONALD, Inthe matter of, 4 Ye. t324 Cr. 
i. J. 664 : . 696 


Madras Agency Rules, rr. 8, 94, 25—Order of 
Assistant Agent in. execution — Appeal, whether 
, lies—— Remedy. . . 
An order of an Assistant Agent in executiom 
proceedings is not a decree within the meaning 
of the Agency Rules and no appeal lics therefrom 
to the Agency Commissioner. i ; i 
Sri Sri Sri Vikram deo Maharajuiam Garu v. 
-Sri NeladeviPottamudhedevi Gay ,2 M. 260, Laga- 
dapati Venkatanagabushanam v. Ovilapati Maha- 


jaxmi, 42 Ind. Cas. 555i 41 M; 3254 34 Mil. J, 
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524, Rani of Tuni v. Mahavaja of Jeypore, 66 Ind. 
Cas. 145; 16 L. W.8; 42M. L. J. 487330 M. L. 
T. 3391 (1922) M. +W: N. 314; (1922). A. I. R. (MJ) 
271, followed. : 

; The remedy in such a case is for the aggrieved 
patty. to move the Agency Commissioner under 
f. 25-0f the Agency Rules to make a reference to 
the Government. M LAGADAPATI VENKATARANGA 
BUSBANAM v, KARELLA RAMASWAMY, 17 L. W. 
3753 (1923) My W. N. 2441 45 M. I.]. 781 (1923) 
A.I. R. (M) 500 , 181 
Madras District '*MunicipalifiesAct (V of 1920) 

'— Local Rules—Rules 23,14, :15——Municipal 

- Election— Absence of tnitialsgof Polling: Officer 

on ballot baper— Vote, validity -of. 

Under the'rules framed by the Governor-in- 
Couricil for the conduct--of Muricipal elections 
under the.Madras District Municipalities Act, a 
properly recorded vote by a dilly qualified voter 
cannot be treated ‘as invalid and rejected on the 
sole ground that the ‘ballot paper did not: bear 
the Polling Officer’s initials as required by. rule 14 


1). : < 

ER 14, Clause (f£); is not a mandatory rule, the 
infringement: of- which will render the vote ne- 
cé&safily invalid. The rule is intended to identify 
the ballot paper as one given by the Polling 
Officer arid where such identity canm -be established 
by other evidence, the -absence of intitials 
may be disregarded. 

. Rules 13 to 15 are intended to enable a duly 
qualified voter to give his vote secretly and freely 
on the ballot paper supplied to him by the Polling 
Officer to the candidate he approves of. Where 
this object is shown to have been attaind in spite 
of the infringement of a ny rule, such infringement 
cannot justify the rejection of the vote more 
particularly when the infringement is not by the 
voter but by the Polling Officer. 

Shyam Chand Basak v. Chairman of the Dacca 
Municipality, 53 Ind. Cas. 7413 47 C. 524; 30 C. 
In 1J.'270; 24 C. W. N. 189, distinguished. | 

. Ackers v. Howard, (1886) 16 Q. B. D. 739; 55 L» 
J. Q. B. 233; 54 L. T. 651; d4 W. R. 609, Isling- 

“ton case, (rgor) 5 O. M. & H. 125, relied on. M 
KANNIAPPA MUDALIAR V. ÜHINNASAMI CHETTIAR, 
18.1, W. 160; 45 M. L. J. 329; 33 M. L. T.37 540 

s. 852—Specific Relief Act (I of 1877). 

‘s. 42——M unicipal Election-—- Rejection of Nomina- 

‘ton Paper by. Chairman— Local Government 

declining jurisdiction to decide as to validity of 

, Nomination — Paper — Injwffction restraining 

* holding of election pending decision of civil suit— 

Jurisdiction of Civil Courts—Election held — 

Injunction restraining Councillor elected ' from 

.acting, whether can- be granted —— Civil smit, 

maintainability of— Remedy. 

. A. Nomination Paper put in on behalf of a 
candidate for election as a Municipal Councillor 
was.wrongly rejected by the Chairman of the Muni- 
cipal Council and on the rejettion of the Nomination 
Paper, ‘the only other candidate was declared 
under the rules to have been duly elected. In 
a-suit by the candidate whose nomination was 
rejected for ait injunction to restrain the elected 
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candidate from acting as-Gouncillor and the Chair- 
man of the Council from holding ameeting ofthe , 
Council as then constituted for the purpose of 
electing a new, Chairman: : . 

Held, (x) that the plaint ‘disclosed no cause of 
action against eitlfer of the defendants; the suc- 
cessful candidate did nothing wrong, ashe simply 
found himself elected and proposed to take his seat, 
nor could the Court be properly asked to restraifj 
the Chairman from holding a, meeting of the 
Council; : | 

(2! that the proper remedy of the plaintiff was 
to proceed by zn Election Petition £o set aside the 
election which had already taken place. 

Where after the rejection of the Nomination 
Paper of a candidate for a Municipal Council.the 
election regarding the other candidates validly 
nominated was to bé held and the candidate whose 
Nomination Paper was rejected attempted under. 
tule 31 of the Madras Municipal Election 
Rules to refer the question of the rejection 
of his ‘nomination tothe Local Government 
and'the Local Government wrongly declined 
jurisdiction and therenpon he’ brought a-suit for. 
a declaration that his Nomination Paper was 
wrongly rejected by the Chairman and for an 
injunction to restrain him from holding the elec- 
tion without the plaintiff as .duly nominated 
candidate and also to compel him to hold an 
election with plaintiff as a candidate: 


Held, (1) that the plaintiff was not bound'to 
wait till the election was held ; he had'a/cause of 
action to prevent by injunction the carrying out 
of the threatened action which would have the 
effect of illegally interfering with his rights; 

(2) that section 352 of the Madras District 
Municipalities Act did not preclude. a suit for an 
injunction to restrain the doing of a threatened 
wrongful act to he detriment of the plaintiff ; 

(3) that'the Local Government having declined 
jurisdiction to interpret the rules and there being 
no conclusive ruling on the point, notwithstanding 
rule 31 of the Madras Municipal Election Rules, 
the Civil Court had jurisdiction to imquire imto 
and decide the matter. . 

Per Schwabe, C. J.—If a man entitled to vote 
or be a candidate at an election. is wrongfully 
deprived of that right, an action for damages 
lies against the person so deptiving hip ; but if the 
act by which the right is interfered with is done 
in a judicial capacity, no action for damages will 
lie unless the act is done maliciously, i.e., dis- 
honestly. 

Ashby v. White. x Sm. L C, (zxxth Ed.) 240 at 
p.295 and (roth Ed.)231; 2 Ld.-Raym: 938; x4 
Howel St. Tr. 695; 92 E. R. $26, Musicipal Board 
of Agra v. Asharfi Lal, 65 Ind. Cas. 954; 44 A. 
202120 A L. f. 1, (1922) A. I. R, (A) 1, Pickering 
v. James, (1873) 8 C. P. 489 at p. 5«9, 42 L. J. 
C, P.217, 29 L. T 210; 21 W.R. 786, reliéd on. 

Apart, howewez, from an action for damages > 
in respect of past acts, there is also a cause of 
action of a different nature to prevent by injune- 
tion the carrying Qut of any threatened? actign 
which would have the effect ‘ofe illegally 
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iaterfering with the'plainfiff's rights: Where 
there is a legal right which can be asserted in law 


. or equity, a Court of Equity can grant an injunc- 
" tion in protection of that right.» i 


Aslait v. Soutkampton Corporation, (1881) 16 Ch. 
D. 143; 50 L. J. Ch. 31; 43 14 T. 404; 29 W. R. 117 
45 J. P. 111, Richardsow v. Mefhley School Board; 
(£893) $ Ch. 510; 62 L. J. Ch. 943; * R. 701; 69 T. 
^t. 308; 42 W. R. 47, reliedon. ` pap 

"Per Wallace, 'J.—The right of being nominated 
to stand as a candidate for a Miunjcipal ‘election, 
is a legal character within the meaning of section 
42 of the Specific Relief Act; but this legal charac: 
ter is itself the creation of a specific Statute and 
where the Statute itself sets up a proper Tribunal 
for trying cases ofthe ihfringement;oithe sight 
to such a legal character and. that. Tribunal has 
functioned judicially, . the- Civil : Court ‘has no 
jurisdiction to deal with a-case of an. alleged 
infringement of that right. 


"But where. the duly constituted tribunal has 


' declined jurisdiction and refused to try the.ques- 


tion of the right.of a party. to a: legal character 
the aggrieved party is thus bereft of his.statutory 
and. constitutional: remedy, and it:is the pro- 
vince of the Civil Court:as a Court.of Equity 
to fill'the.vaccum created-and to exercise the 
jutisdiction which the proper tribunal has! failed 
to -exercise. : : I : 
Accordingly, where the Local Government 
which.is the statutory. tribunal in..a particular 


case, misinterprets its own, rules as.giving it. no" 
: jurisdiction to decide the validity of a Nomina- | 


tion Paper at s, Municipal election, the ordinary 
Civil Court has jurisdiction to entertain a suit 
for that relief and to grant a proper temporary 
injunction retaining matters in status quo ante 
until the suit is tried. "E. ' 
(Case-Law English and Indian, considered.) 
M SARVOTHAMA Rad v. CHAIRMAN MUNICIPAL 
Councm, SAIDAPEN, 17.1. W. 431; (1923) M. W. 
N. 265:,32 M. I. T: 178: 45 M. L. J. 23; 41923) A. 
I. R. ML.) 475 d 619 
Madras Estates Land Act (I of 1908), 5. 3 (2), (5), 
(H2)  (15)—Ma8&ras Regulation XXV of 
by zemindar free .of 
1802— Pre-settlement 


1802, el. 4—Gyrént 

kattubadi prior to 

inam or “estate” —— Assignment of inamdat’s 

interest in holding for term of years for. money 
nsidevation with. proviso for surrender—Mort« 

gage or lease—Thirumanam, meaning. of. 

. A sara dumbala inam free “of  kattubad; 
granted by a landlord prior to his lands. being 
constituted a zemindari by a sannad issued under 
Regulation. XXV of 1802 is not .an “estate” 


within the.meaniwg of section 3 (2).0f the Madras ` 


Estates Land Act, even though 'the accounts 
2 which the paishkush on the partof the. semin- 
ay 
Committee prior to.the grant.of.the said inam. 
Sri Raja Rao Venkata Surya Dp 
Rrishna Rao Bahadur v Cour’ of Wards, 22 M. 
383; 1' Bom. L. R. 277; 3 C. W. N. 415; 26 'L A. 
83; 7 Sar. Pe C. J. 491; 9 Mi I, J. Sup. 1; 8 Ind. 
Dec. (N. S.). 276 (P; C.), Brahwiayyt.v.. Achiraju, 75 


Ind. Cas. 615; 45 M. 716;.(1922). M. W. N: 2807.31. 


„taxes. leviéd' thereafter. ahd Was 


was fixed: were those taken by -a .Circiit . 


ipati "Rama. 


M. EU 025-43 M. L, J:229; (£922) A. I RSM) 
373, Suryanarayana v: 'Patanna, 48 Ind; ‘Cas. 689; 
4I M. 1012; 25 M. LT. 50; 23 C. We N. 37350: 
W.126; 29 CLJ. 153; T Us Pod. R. PE Il; 
36 M) Lê). 585;:21: Bom. L. R. 547; (1919).M. W.N. 
463; 45! EA. 209 (P.Q.), Secretary of State v. Rajah. 
of Venkatagiri, 73 Intl. Cas. 741 Infra; 44 M. 864; 
41 M. L. J.624; (1922; M. W. N. 1230. M; L. IT. 
164; 26 C. W. N. 809; (x922) A. I. R. (P. C.) "168 
(P. C.), Venkatarangayya . Appa Row v. Poranki. 
Appalarazu, 8:1nd. Cas. 546; 207 M, $.. J. 728 
at p. 734,8 M. L.'J.,429, Sri “Rajah. Sobhan 
nadri Appa' Rao Bahadur v. Sti Rajah Venkata- 
narasimha, Appa. Rao Bahadur, 26.M.. 403,.at pp. 
404, 400; Venkata‘ Natusimha Appá' Rao. Bahadur. 
v.Sobhanddri Appa .Rgo “Bahadiir,. 29.M.,52; 8. 
Bomi L'R. riro C W. N. 163; 3 Á.1.]555; 3 C, 
Lit]. 1; TM. Lj T. 3; 16 M. La, Ja; 33.1.A..46; 8 
Sari P.-C. J:807 (P. C.), Rajah Nilimonby Singh x. 
Lhe" Government, .6 W. R. 121, Nilinont Singh va, 


' Bakränath Singh, 9. I. A..xo4. at. p..121; 9.C.. 1875 


5'Shohnie'L.'R. 68; 4 Sar. "P. C. J. .335; .4:Yàd. 
Dec. (N, 8.) 777 (P: C.) and Secretafy ôf State-- for: 
ládiav. Kivtibas Bhupati , Haricháudan . Maha- 
pakra; 26 Xnd'Cas..676; 42. C. 710 dt p. 727; 19.C., 
WEN. 65; zL. W-1i1:27 ML. T. ret Col sJs 
31;17"Boin-l.-Ri:32; 28M; L.].457;421. À..20 | 
(P: C.); considered. dore i 
: Both the*Madtas Regulation. XXV. of 1862 atid’ . 
the -satiiads isSüed;;under it speak ftom . théir 
dates so that ‘all grants of inam made by zemindars. 
prior to. 1802^are prima facie exclidéd, from the 
Petmanent Settlement. s 

Where in:the case .ofan . inam granted. by «a; 
gemindar: priotito 1802 the inamdar assigned! his ` 
interest it-his.holding to a third person under ra 
document styled. 'Shirumanam'" by which the.latter 
was placéd in posséssion.of the holding. for a term 


- of, years. in, consideration’ of certain:.money pay- 


ments arid was to pay. all-dues other than extra 


ter. ah bound ‘at the 
end of the term to surrender without any separate 


_ relinquishment; 


‘Held, . (1) that iiotwithstanding the absence 
of any provision for payment of a-periodical rent, 
the'documenit wis not a -mottgage .but.a.lease; 

Basant Lal v. Tapeshri; Rai, 3. A. 1; 1Ind.: Dec. 
e . $).056, Bengal. Indigo. Company v. ‘Roghobur- 

as, 24° C. 272; C: W. N.:83;.23 I.A. 158; 2. Sar. 
P. C” J94; 12 Ind, Dec. (NS) 848,(P..C.) and 
Nidha Sah v: Mw; Dhar, 25.A.. 1153.35 I A. 54; 5 
Bom I, Rotin, 7 C. W..N: 289; 8, Sar., P.C.. Ju, 
435. (P; C.) relied on." ; as 
“"(2) that thé lessee was „nota riyatsholding 
an “estate” within the meaning of “section 3- (2), 
(15)^of"the"Maüdras;Estates Land Act and had, 
no occupancy tights in the land. | AES 
.., Chidaibara Sivaprakasa ‘Pandava Sannadhigat 
vi ‘Veerama Reddi, 68 Ind. Cas, 538; 45 M; 586; 
16; L, W:a02; 31 M. LT. 54; (19022) MEWN: 749; 
43 M. L. J.:640; (1922) A. L-R: (Pi Gy 202; 37 C. 
L. T. 199; 27-C. W..NZ245 (P: GO); :distinguished, 

"Per -Oldjield,. :J.—<The word ‘‘payable” in 
section 3 (rx) of the Madras Estates Land “Act 
means “payable: according: to the terms: sf the 
contract ,betweern.the. parties: to it," and section 
3, (19) and. (15).0f the &kcbareapplieable whatever 
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Madras Estates Land Act—concld, — 


the etage or the stages at which those terms, so 
far as they relate to payment for the use of the 
land,.have to be or have been fulfilled. 

. Although etymologically a thiruwmanam docu- 
mentis one executed in discharge, the term thiru- 
manay has acquired a wider meaning as importing 
merely a settlement. M €uppu REDDI v. 
MaNDALUKAe (1923) M. W, N. 176; 17 L. W. 712; 
(1923) A. I. R. (Me 454; 44 M. L. J. 91 733 


. 
- ss. .19, (8), 187.— Improvements made 
‘by ryots after  Aci— Landlord, right of, to 

*“yecover vent at wet vales under contract made 

~ before’ Act. 

: Under section 13 (3) of the Madras Estates Land 
. "Act, a landholder is not entitled to recover rent 
at wet rafes from his ryots for land which the latter 
has been able to cultivate wet in consequence 
of improvements made at his ‘own expense 
after the Act came into force but on the strength 
_ of a contract made before the Act was passed. 

"Dictum of Venkata Perumal v. Ramudu, 27 

Ind. Cas. 688; 39 M. 84; 28 M. I, J. 81; (1915) 

M. W. N. 132; x7 M. L. T. 129, not followed. 
`The intention of the Legislature in framing 
sections 13 and 187 of the Madras Estates Land 

Act was to refuse to contracts made before, equally 
with’ contracts made after, the passing of the Act 
any efiect on the relation between the yot and 
the landholder M CsoxanmGAM CHETTIAR v. 
PALANI AMBALAN, 32 M. L. T. 377 (1923) M, W. 
N. 411; 45 M. L. J. 124 (1923) A. I. R. (M.) 685; 46 
M. 712; 18 L. W. 646 A 926 


Madras Permanent Settlement Regulation (XXV of 
1802), ss. 8, 4—Permanently setiled zemindaris— 
^ Venkatagiri zemindari— Resumption of inam or 
lakhiraj:- lamds-— Government, powers of. 
- The -eversion in respect of inams or lakhivaj 
lands situated within the zemindari of Venkatagiri 
belongs to the- zemindar and the Government is 
not entitled to resume or assess them to public 
revenue. . - ` 
Under the sanad granted to the Venkatagiri 
zemindari in 1802, when it first came under the 
East India Company, the Government fixed a 
definite specific assessment on the whole zemin- 
dari ixrespective of the particular assests derived 
from each particular unit of property within the 
estate and the: zemindar, on his side, accepted 
that arrangement on that special understanding. 
., In view of section 3 of Régulation XXV of 1802, 
section 4 of that Regulation has no application to 
cases of permanently settled zemindaris such as 
the Venkatagiri zemindari. P O SECRETARY OF 
STATE For INDIA v. RAJAH oF VENKATAGIRI, 30 
M. T, 1. 164; 44 M: 864; 41 M. L.-J. 624, (1922) 
M. W. N. 1; 26 C. W. N. 809; (1922) A. I. R. 
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when. a demand.is made -and . then -claims.” t 
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recover it back by suitisfota “person aggrieved 
by any proceeding” within the meaning of section 
59 of the Madras Revenue Recovery Act. 

The period of limitation for such a suit is one 
yearunderArt. 16°0f Schedule I tothe Limitation 
Act and not six months unde? section 59 of the 
Madras Revenue Recovers Act. 

Ruvula Vengala Reddi v. Secretary of State, 15 
Ind. Cac. 328, followed. : 

Orr. v. Secretary of State, 23 M. 571110. M. I. 
J. 261, dissented from. M SECRETARY OF STATE 
FOR INDIA V. *CBELLASANI VENKATARATNAM, 32 
M. L. T. 236; (1923) M. W. N.258917 L. W. 683; 
45 M. L. J. 12; 46 M. 488; (1923) A. I. R. (M) 
652 
Madras Village Courts Aot (I of 1889), ss. 66, 67 

—Civil Procedure Code ( Act V of 1908), s. 39— 


106 ' 


Village Court decree— Transfer for execution— | 


District Munsif, power of. 

A District Munsif receiving by transfer ad ecree 
of a Village Court under section 66 of the Madras 
Village Courts Act or withdrawing execution of 
a decree to his own fileunder section 67 of the 
Act has no jurisdiction to transfer it for execu- 
tion to another District Munsif under section 39 
of the Civil Procedure Code. M Kannpots 
SANKARAN v. Karavi KUZHAKEPROTH ÁTCHUTHAN, 
44 M. L. J. 643; (1923. M. W. N. 353; 32 M. L. T. 
403; 18 I. W., 191 (1923) A.I. R. (M.) 651; 46 M. 
734 | 798 
Malabar Law—Stanom—Grant by stanomdar— 
` Benefit of institution-~Burden of proof— Recitals 

in deed, value of. 

If a Malabar stanomdar, who is also the manager 
of the family for the time being, grants a lease or 
makes an alienation to enure beyond his lifetime 
which is for the benefit of the family, it will be 


“upheld; ad on éhe other hand, any such transaction 


if prejudicial to the family, will be set aside. 

Kailhal Kuttiyan v. Kuzhatte Puthen Veetil 
Thirumangalath Kunharatan Ummama, 62 Ind. 
Cas. 62; 44 M. 509 at p. 512; 13 L.W.zo8;.29 M. 


I.T. 172; (1921, M. W. N., 169; 41 M. L. J. 202, 


followed. ; 
. Ordinarily, the recitalsin a dofument upon which 


such a grant depends would not by thenfselves be 
sufficient without reference to other evidence, to 
prove that the grant was made for the benefit 
of the institution orthefamily represented bythe 
grantor even though the document is more than 
70 years old. The grant must besupported by proof 
aliunde that it was made for an unavoidable 
necessity or for the benefit or preservation of the 
institution of the estate. - 

Hari Kishen Bhagat.v. Kashi Pershad Singh, 
27 Ind. Cas. 674; 42 C $76; 17M. L. T. i15; 19 
C. W.N. 370; 13 A. L. J. 223; 2 L. W; 219; 21 c. 
L.].225; 28 M. L. J. 565; 17 Bom. L. R. 426; 
(1915) M. W., N. 511; 42 I. A.84 (P. C, followed. 

Magnivanm , Sitaram v, Kasturbhai Manithai, 
66 Ind. Cas. 162; 49 I. A 54; 26 C. W. N. 473; 42 
M. L.J. 501; 40 M. L. T. 208, 20 A. L. J. 371; 35 
€. L. J. 421, 24 Bom. L. R. 5841 (1922) M. W. N. 
313; 46 B. 481; (922) A.I, R. (P. C.) 163 F. C), 
Chockalingam Pillat v. Mayandi *Chetliar, 19 M. 
485; 6 M. L. J. 2471 6 Ind. Dec. (N. S.) 1043 on 

. " 


s 


. fa 
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. appeal Mayandi Cheliiar v. Chochalingam Pillay, 
27 M. 291; 8C. W N.545»3r I. A. 83; 14 M. L.J- 
: 200; § Sar P. C. J. 58% (P. ©), distinguished. M 
MxETHALE CHALI PAEKUM 'LEIRUMANGALATH UV, 
Kanpryn, Parkom PowGoT RAMAN Nam 275 


Tarwad— Tyusieship— Minor, competency 
« of —"Uraima right, transfer of. . 
A minor is not incompetent to be an Uralan 


of a Malabar Illom or Tarwad when the trustee- 
ship belongs to it and the duties of the minor 


trustee may he performed by a properly con-- 


stituted guardian, 

Somasundra Mudaliar v. Vythilinga Mudaliar, 
19 M.285, 6 M. L. J. 92; 6 Ind. Dec. (N. 5.) 904 
Muthu Kumara Mudaliar v. Pataniappa Chettiar, 
10 Ind. Cas. 309; (1911) 1 M. W. N. 303; 9 M. L. 
T. 495, distinguished. 

A renewal of a Kanom by some only of the 
Uralars of a Devaswom without consulting the 
rest is invalid, ; 

Itisincompetent for the last male member ofa 
Malabar lllom to alienate the trusteeship of a 
temple by vesting the Uraima right by a Will in 
his sons. M SUNKARAN NAMBI v. DEVAKI AN- 
THERJENAM, 161, W. 26; (1922) M. W. N. 428; 
(1922) A. I. R. (M) 259; 43 M. L. J. 572 491 


Malicious Brosecution— Charge absolutely false— 
Probable and veasonable cause—- Further evidence, 
whether necessary. 


Where in a suit for damages for {malicious pro- 
secution it is found thatthe charge made by the 

' defend.nt was absolutely. without foundation, 
further evidence directly going to show that there 
was no reasonable aud probable cause for making 
the charge is not necessary; as, in such a case, it is 
legitimate to infer that the defendgnt Mad no pro- 
bable or reasonable cause. A BISHUN SARUP v. 
BINDRABAN, (1923) Æ Y. R. (A) 531 446 





— Right to continue suit, whether survives. 


An*action for damages for malicious prosecu- 
tion being personat to the plaintiff does not survive 
beyond Mis lifetime, and the action, so far as it 
telatesto the expense incurred by the deceased 
plaintiff in defending himself against the prosecu- 
tion, cannot bestransmitted to his personal repre- 
sentatives. 

Rustomji Dovabji v. Nurse, 62 Ind Cas. 260; 

e 44 M. 357; 40 M. L. J. 173: (1921) M. W. N. 12x 
29 M. L. T. 121; 14 I, W.200 (E. B.) and London 
v. London Road Car Company, (1888) 4 T. L. R. 
448, relied on. 

Twycross v. Grant, (1858) 4 C. P. D. 40 at p. 
45:48 L J. C. P. 355 39 L. T. 618125 W.R. 77, dis- 
tinguished. 

Krishna Behari Sen v. Corporation of Calcutta, 
31 C. 993; 8 C. W. N. 745, not followed. B MOTILAL, 
SATYANARAYAN v. HARNARVAN PREMSUKH, 25 
Bom. L.R.435; (1923) A. I. R. (B) 408; 47 B. 
716 . . . 865 


. 

Mesne profils," application for ‘determination of 
. future Step-in-aid of execution. See EXECUTION 
COP DECREE - “e 7° o’ 238 

: A 
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Damages, action for— Death of plaintiff 


$127 
e 2. 
Minor, tvansaciion wilh--Faivness of ivansaction 
—Partition— Adult co-owner, position g— 
. Partial partition. 2 
It is the duty of an adult person dealing with 
a minor through his guardian to show that tlie 
transaction is a fair one and the minor is not pre- 
judiced in any way by any act or omission on his 
part. : A MI Dl 
- Yeechuri Ramamurthy v. Yeechuri Ramamma,33 
Ind. Cas. 961; 30 M, L.]. 308; 3.%. W. 322, 
Nallappa Reddi v. Balammal, 2 M. H. C. R. 182, 
relied on and followed, ' 
A Hindu co-patceudt seeking to set aside apar- 
tition effected duripg his minority must ege 
and prove that the partition is unfair or prejudi- 
cial to his interests. An alienee from the guardian 
of a minor has to prove necessity or benefit to sus- 
tain the alienation. But the case of a co-owner 
who wishes to sustain a partition between him- 
self and a minor occupies a position midway be- 
tween the above two cases. 


Where in a partition between one co-owner and 
another minor co-owner represented by his mother, 
it appeared that the land allotted to the adult was 
twenty times the size of that allotted to the minor 
aud was situated in a locality of growing commer- 
cial importance and the mother had not independ- 
ent advice and important facts were suppressed 
from her knowledge: i 

Held, that the onus of proving that the trans- 
action was fair or beneficial to the minor was on 
the co-owner and the transaction on the above 
ae was an unconscionable one and must” be set 
aside. ds ` 


In a partition between co-ownersit is proper that 
each co-sharer should ordinarily be given his share 
in every item of property ‘belonging to the co- 
owners unless the items cannot be- divided either 
conveniently or without prejudice or without 
affecting their utility or commercial value. 
' Mahomed Ibrahim v. Haji Mahomed Ibrahim, 7 


‘Bom. L, R. 482 at p. 485; 13 C.L.J. 322; 15 C. W.N. 


552, Ashanullah v. Kali Kinkuy Kur, ro C. 675; 
5 Ind. Dec. (N. S.) 453, relied on. M PARAMA- 
SIVAM PILLAI v. MINAKSHISUNDARAM PILLAI 16 
L. W. 721; (1922) M. W. N. 732; (1923) A. 1. dE 
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Mortgage--Morigagees, prior and subseguent— 
Decree obtained by prior mortgagee-—Subsequent 
` morigagee not made party, effect of— Release of 
` property from mortgage-lien, effect of— Apportion- 
: ment—Equity of vedemption, whether extinguish- 
ed by morigage decree. 4 


A decree obtained by a prior mortgagee on the 
basis of his mortgage is not binding on a subse- 
quent mortgagee who was not made a party to the 
suit on the prior mortgage and does not affect 
his right of redemption. . er 

A prior mortgagee cannot by releasing a portion 
of the mortgaged property from his mortgage- 
lien throw the’entire burden of his mortgage-debt . 
on the remaining portion so as to affect a subse- 
‘quent mortgagee with whom that portion is mort- 

aged. . : ' , 
5 The equity of redemption in a mortgaged prop- 
e&y is not extinguished merely. by the passin 
of a decree on the mortgage. It subsists until 


*. : 
Ir28: 
: : 


Morigaga—concldu 2. 1. 


the Sale is held and the sale-proceeds are dis- 
tributed. - on a ; 

` Bibijan: Bibi v: Sachi. Bewah, 3u C. 863; 8. C. 
W:. N. 684; .Muhammid Musa v. Babw 
Aidat Singh; 65-Ind. Cas; 801; 3 P. L. T, 232: 
(19225 A. I. R. (Pat) 92, relied on, Pat SARJUG: 
PRASAD v. HARISHCHANDRA. 667 


5 


by, the pensum, the remaining, heirs are, not 
"bound? by"the" decree, nor. do: their iiüterests 


Md entitlin tife: to. divorce on, husband's. expulsion 

„Jom community — Public policy, > 
M 

should be, ent ited, to, get a divorce pronounced 


Sonttact is. iiot.void.as being opposedito, the. prin- 
Bes or policy, ofithatlaw, thovigha Court marmot 
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“with 


c (1923 
Muhammadan Law—contd, ^. j 


to a divorce if the husband forsakes the faith .of 
the community to which both the husband and 
wife belong. or:is.expelled from it. by its-Spiritual 
Head.is not:an urtresonable condition and the wife 
ig.entitled_ta a. divorce for a breach: of the: con- 
dition. “ 

Budrunissa Bilte v. Nufeeutcollah; 5, W. R 
555; 7 B. L. R. 442, Meer Ashruf Ali v. Meer? 
Arshad Ali, 16. W. R: 260, Ayatunnesa Beebee 
v. -Karane Ali, 1 Ind, Cas, 513; 36 Q. 23; r2 C. 
W. N.:907, Maharram. Ali. v` dyessa Khatun, 
grdnd. Cas. 562.; 19C. W. N..1226, Hamidoolla 
v. Faizunnissa,8 C. 327; 10 C. I. R. 2915 6 
Ind: Jur: 414; 4 Ind. Dec. (N. S.) 209, Nuruddin 
v. Chanuri, 3 C. L. Js 49, relied on. 

Under the Muhmmzcdan Law -a husband cau 
authorise another personto pronounce a divorce 
between him and his wife, and when. this is donc 
unconditionally, the person so appointed can 
pronounce. a divorce for any reason that would 
entitle the husband himself to do so, with the ex-. 
ception of a mere whim orcaprice of his own, 
a divorce by an agent forsucha cause being an 
unreasonable and unjustifiable use of his powers. 
N: Fipa Ani. Sanat BADAR, 6 N. L. J. 166; 
(1923) A I. R. (N.] 202 1042 


Legitimacy. 


.* 


The Muhbamunadan Maw raises a strong presump- ^ 


tion iu favour of legitimacy where a child is born 
under a man's roof and continues to be maintained 
in his house without any steps being taken on the 
fatler's part to repudiate his title to legitimacy 
as his offspring. GALSTAUN v. AID Husatn,, 
9 O. & A, E R. 282; xp O. LJ. 263 498, 


aé Marriage—Iddat:on.death —Pregnancy, 

effect of —Marriage. during iddat, validity of. 

The pesiod prescribed by the. Muhammadan 
Law.for-the Iddat ofa widow, on the death of a 
regularly married husband,"if not-pregnant; is 
four. months and ten days, and if. pregnant, four. 
months aüdfendays or until delivery, whichever 
is longest. 
- The marriage of a Mnhammadan:Woman Vefore 
theexpiry ofthe period of. Iddat‘s illegal. 

llahia v; Imam Din; 1. Ind. Cas. 894729 P. R. 
1909;34.P. W. R: 19097 47 P. L, R, 1909, followed. 
LJEHANDU v. HUSAIN BIBI; 4 L. 192; 11923) A’ T; 
ki (is) 499 : . 590 


Option. of, — puberiy— Ignorance of 
marviage, effect of. 








Under the Muhammadan Law a girl. who i8 


unaware. of her marriage at the time when she, 
attains puberty retains her option of, repudiation 
until she becomes, aware of thee marriage, and 
the option. is prolonged until she is acquainted 
he fact that she has the right to repudiate’ 
the masrisge. i 
“Bismillah Begam v. Nur Mohammad, 63 Ind.. 
Cas. 702; 19,80 L. J. 845;.3 U. P. L. R. (A,).186;: 
a4, A. 61; (1922) A, Y. R. (A) 155. relied on. L 
SULTAN v. WARyAM, (1923), &. I. R. (L-) 502 885- 
Pre-emption—Several vendees——Talab-i- 
: istishhad; performance of. ` . o i 





‘The Muhammadan Law of Pre-emption requires : 


that the econd demand should be mede. either ia 
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the presence of the vendor or the vendee or ou creditor of husband—Widow, whether can 


the property sought to be pre-empted. The 
singular words '' vendor and vendee " include the 
plural aso. 

. Therefore,  talab-i-istóshhad, eif it is made 
in the presence of, the vendee? cannot, in case 
there are more vendees than one, be said to be 
properly made, unless itis made in the presence 
of all*lhe vendees. A ATIMAN BRGAM: v. ALI 
Hasan, (1923) A.J. R. (4. 3555454. 449 1029 


Restitution of conjugal rights—Marriage 
by way of exchange—Puberty—Presumption. 


The father of fhe defendant, a Muhammadan girl, 
married her to plaintiff while she was still an infant 
in order to procure for himself the hand of the 
plaintiff's sister by way of exchange. Several years 
after the marriage and nearly two years after 
defendant had attained puberty, the plaintiff sued 
for restitution of conjugal rights: ` 

Held, that under the circumstances the de- 
fendant was justified in denying the plaintifi's 
right to restitution of conjugal rights, which could 
not, therefore, be enforced. 

The age of puberty is generally fixed at 14 in 
the male and 12 in the female but according to 
Muhammadan Law a girl must be presumed to 
have reached puberty on completing the fifteenth 
year of her life. L Nawaz BIBIv. ALLAH x 


———— Suceocession—Swi? by heir against widow 
for share—Dower-debt, payment of. ; 

The liabiltiy of the heirs of a deceased Muham- 
madan to pay the dower of his widow 1s not per- 
sonal, and an heir who sues the widow for posses- 
sion of his share of the estate of the deceased is 
liable only to pay a proportionate part of the dower- 
debt, ` 

Muhammad Karim Ullah Kham %. Amani 
Begam, 17 A. 93; A.W. N. (1895) 16; 8 Ind. Dec. 
(N. S.) 385, Hamira Bibi v. Zubatda Bibi, 7 
Ind. Cas. 497; 33 A. 182; 7 A. L. J. 1025, reiied on. 

Section 212 of the C. P. Land Revenue Act 
makeg it clear that the right of a raiyat to hold 
raiyatwari land dewolves as if it were land. 

There i a presumption that when such land 
passes from father to son and from the son to 
his widow it passes by heirship. Where ratyatwart 
land forms pup of the estate of a deceased person 
it is liable to the claim of his heirs along with the 
rest of his property. UA 

Gulabrao v. Sitaram, 8 C. P. I. R. tr, distingu- 
ished. N RAHMAT Bi v. BHURI Bi 6 N. L. J. 
161. 5 : 959 


Waki—Dedication, proof of—Burial of 
sainily person, whether venders land trust property. 
In the absence of proof of a dedication, express 

or implied, of a plot of land to public teligious 

uses, the mere burial in it of a saintly person 
cannot have the effect of converting fhe land into 
trust property. L ALI MOHAMED KHAN v. ALI 

AKBAR KEAN, 4 L. 133 e 813 

amangan Widow—Dower-debi— Isherited property 
—Creditor. of husband, rights . of-—Suti - by 
widow fer  dowtr-debi--Suosaquant. snil: by 








clam remaining poriion of dower—Cintl Precs- 
dure Code (Act V of 1908), O. II, v. a. 


Under the Muhmmadan Law a Sower-debt ‘is 
not a secured debt but a simple debt ranking 
equally with other debts due from the estate of 
the husband. e 

The widow's lien for dower, e, under the 
Muhamtmadan Law, is the right which she has, 
where she has taken peaceable possession of 
her husband's estate, to hold that estate as 
against the heirs of her husband until they 
satisfy her claim to dower. It has no appli- 
cation to the share which she holds in her 
own tight as heir of her husband, still less can it 
give her a right to prevent another creditor against 
her husband’s estate from recovering the amount 
which is due to him by proceeding against 
the share of the estate which the widow has 
inherited. 


A Muhammadan widow sued the other heirs 
of her husband to recover her dower-debt, 
but she deducted from her claim a sum. pro- 
portionate to the share which she had inherited 
from her husband as his heir. Subsequently, 
a creditor of the husband who had obtained a deeree 
against his estate sought to sell in execution 
of the decree the share which the widow had 
inherited from her husband. The widow object- 
ed. that she hada charge on that share to the 
extent of the amount of the dower which she : 
had excluded from her claim against the other 
-heirs in the, previous suit. 7 

Held, .(x) that the dower-debt was not a secured 
debt and could not, therefore, operate as a charges 

(2) that the widow's claim to the portion of the 
dower-debt which she did not include in her suit 
against the other heirs was barred by the provi- 
sion contained in O. II, r. 2 of the Civil 
Procedure Code. : , 

Inayat Ali v. Jattun Bibi, 32 Ind. Cas. 362 
18 O. C. 2603; 2 O. L. J. 579, relied om. A 
KANEEZ FATIMA BEGUM V. Ram NANDAN DEAE 
DUBE, 21 A. L. J. 209; (1923) A. I. R. (A) 33x: 
45 À. 384 977 


Opium Act (X of 1878), p. 9—Punjab Excise 
Manual, v. 37 (d)—'' Preparation” and “ ad- 
mixture," meaning of—Opium mixture in Drczess 
of preparation, possession of--Total weight ox- 
ceeding prescribed *limit—Offence. 


The word. “preparation " in rule 37 (d) of the 
Punjab Excise Manual designates a ` completed 
or manufactured article and not an article; in 
process of ‘manufacture, the test being whewher 
the stage has been reached at which it can be 
used. In the same way the word ‘admixture ” 
refers also to a completed article and can only be 
applied to a thing after the mixing has been finish- 
ed, and not earlier : 

In the intermediate stages of a preparation of 
opium an offence is committed only if the amount’ 
of opium used in the manufacture is more thax 
that permitted by law. L HAMIRI V. EMPEROR, 4. 
Le 13; 24 Cr. L.-J. 668 EE “300° 


*eiSo 
. 
Oudh: Rent Act (XXII 0D1888),:s; 108 '(10)— 
“ Illegally ejected,” meaning of. 

, Thewords “ illegally ejected "^in section 108 (10) 
ofethe Oudh ‘Rent Act imply that ithe plaintiff. 
must have been in possession, and are nót'applicáble 
to a case in which he had never been in possession. 
10 Gava'Din SINGH v: CHAUR ARJ A PANDE, 9 O. & 
ACOR. 87) x00. J. 178 238 
8.108 (16)—Suit „by member of joint 

Hindu family against -another -for profits, 
whether -*Paintainable. 
` A suit, for profits under section 108 (15) of the 
‘Oudh Rent Act, brought by one member of ajoint 
‘Hindu family ‘against aflother is maintainable, , 
if ‘the pláintiff'is a recorded co-sharer, recorded 
in-respect of à spécific share. O SogBAT KUAR V. 
‘Ray DEVI, 90. & A. L. R. 236 888 


“Ownership, transfer of-—Principlé applicable. See 
"RIPARFAN OWNER 727 


"Pardah ‘nasghin lady, iransachon with—Undue 
‘influgnee- hin dari advice— Burden of proof. 
The jurisdiction of Courts of Law to afford pro- 
tection to pardah nashin ladies rests‘on a presump- 
tion of the imperfect knowledge of the world 
‘and exposure to undue influence, making it the 





‘duty of a person taking a beneficial grant or ` 


contract from a 'pardah nashin lady to show that 
T dee was explained ‘to her and understood 
by her. 

Starting from the élementary principle that 
every person taking a document from a pardah 
nashin lady is bound to- show affirmatively that 
the document .is her document, that is to say, 
that she understood the nature of the transaction 
and the effect of it, Courts of aw-have laid.down 
certain rules for assisting them in determinin 

oint ; but the rules so laid-down are rules of 
i ence rüther.than.rules of law, and their ap- 
plication depends on the -particular facts of each 
case. Thereris-a grave.risk of a failure of justice 
if these-rules ate moulded into inelastic formulas 
or crystallised into inflexible rules and treated 
as.of universal application, regardless of the special 
facts and.surrounding circumstances .of the con- 
crete- case which requires adjudication. | 

‘A Court when.called upon to ‘deal with -a deed 
executed by a pardah nashin lady mustsatisfy itself 
upon th evidence, first, that the deed was actually 
‘executed by-het or “by some'pérson duly authorised 
by her, with ‘a‘full understanding of what she 
was‘about'to do ; secondly, that she had.full know- 
ledge .of-the nature and efíget of the transaction 
into whi-h sheis said'to have entered; and thirdly, 
that she had independent.and disinterested advice 
in'thé matter. — A 
- Cases in which thèse questions arise fall ‘broadly 
into two groups, viz., first, cases where the person 
who seeks to hold the lady to the terms of her 
deed ‘is one who stood towards her in.a fiduciary 
character oi in some relation of personal confidence; 
and, ‘secondly, cases, where.the , person who seeks 
to eüforce the deed was an absolute stranger and 
dealt with her at arm's length. In the former 
class Of Cases, the Court will act with great caution 
and wil presume confidence put and influence 
exérted; in-tlie latter class of. cases, the Court will 
require’ the’ confidence and influence to be provgd 


ithe, 
pra 
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x ; 
intrinsically. The Court must 'in such cases 
have regard to the intellectual attainments ofthe, 
lady concerned and will be disinclined to set aside 
the deed where she is proved to have been of busi- + 
ness habits, to have been literate ‘and to have 
possessed a capacity to judgeefor herself. 

What is meant by ndependent advice in this 
connection is that a paraha nashin lady should re- 
ceive advice as tothe legal effect of a particular 

“document whith she is about to execute and her 
position under it as compared  with.the position 
which she would occupy if she does not -execute 
the document. " 

Pardha nashin ladies-have a claim: to special con- 
gideration ‘where they deny on oath an -effeca 
‘tual knowledge of documents which they “ate 
said 'to have.executed. 

-Where the question.is whether a pardha nashin 
lady has operated.her.civil.death, which she was 
not bound to do, the Courts will.act with great 
caution; and will not deprive her of her property 
uriless.compelled:to do -so. -Pat Man SINGH v. 
JN AWLAKHBATI 4 P.-L. T. 335; (1923) A. I. R. (Pat) 
492 ‘822 


‘Parties—Morigage  suit-—Person title 

paramount, whethar proper pariy. 

A plaintiff mortgagee cannot be allowed so to 
‘frame his suit as to draw into controversy the title 
óf a third party whois notin any way connected 
with. the mortgage, and who has set up a title 
paramount .to'that of the-mortgagor and mort- 
gagee. i 

This rile is not one of convenience merely, 
and where the'holder of a'title paramount objects 
to’ being made a patty to the mortgage-suit he must 
"be discharged, even where it would be convenient 
to try'his title in' the mortgage-suit proceedings. 
At the seme, time, where no clear and distinct 
claim is mad@‘in the pleadings by such a party 


claiming 


: defendant anda prayer if express terms to "be 


distiissed from the suit not being made the Court 
‘Ig permitted to “proceed to a ‘trial on the merits 
without protest the party cannot during argu» 
ments in the First Court after a pfotractefl trial 
demand ‘that he should be dismissed from the 
suic."OQ GALSTAUN v. ABID Hussain, 9 ©. & A. L. 
'R. 282; 19 O. L. J. 263 428 


Suit for possession against joint holders, 
dismissal of— Appeal in presence of some only of 
respondents, whether competent——Civil Procedure 
Code ( Act V of 1908),:0. X X II, v. 4—Suit for 
possession against joint holders, dismissal oj— 
Appeal, abatement of, against one respondent— 
Appeal, entiye, whether abates. 

An ‘appeal against the dismissal -ofa suit for 
‘posession against several persons ‘who Lold the 
“property "jointly cannot proceed in-the presence 
“of some only of the respondents. 

Bejoy.Gopal ‘Bosev. ‘Umesh Chandra Bose,'6 C. 
‘WN. 106, ‘Basir Sheikh v. Fasle Karim: Biswas, 
-28 Ind. Cas. 793719 C. "W. N. 290: and dzimuddin 
Mandal v. Tara Sankar Ghose, 47 Ind. Cas. 638; 28 
‘CL. J. 201, réflied on, ° . . 

. Auvappeal against the dismissal. pf .a sult for 
‘Possession against several persons who hold tha 
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property. jointly abates in its entirety, where one 
of the respondents dies and his legal represen- 
tativea are not ‘brought on the record ‘within 
time, . A . . 

Khuda Bakhsh sv. Mathra "Das, 18 Ind. Cas, 
182; 62 P. R. 1913; 85, P, E; R. 1913; 89, P. W. R. 
1913: Hadu Lala, 21. ind; Cas. 951; 41 P. R. 
:1915; 1:5 P.,  R.' I914; 16 P. W. R. 
X914, Inayat v. Ganga, 32 Ind. Cas, 829; 3.P. R. 
1916; 260 P. W. R. 1915, Daya Singh v. Buta 
Singh, 38.1nd. Cas. 7; 118 P. R.1016; 189 P. W. 
R. 1916, Fatey v. Bhanju. Ram, 41 Ind: Cas, 730% 
96 P. R. 1917! 49. P.. W. Ri 1017, Jamma vy. 
"Sa fit, 52 Ind: Cas, 5105. 67 P. R. 1919, Sardavi 
Lal v. Ram Lal, 57 Ind. Cas: 199; 1 G. 225; 11, 
L. J. 225; 143 P. L. R. 920. and. Fatta v, 
Sthanday, 56 Ind. Cas. 927; 2 I. L.J. 442; 2 
U. P. L, R. (L.) 122, relied on. U 

Gajo Singh v.. Amrit Narain. Singh,. 60. Ind, 
Cas. 722; 2.P. L. T. 234, distinguished. L SARDARA 
y. ÁLLAYAR; (1923) A. I. R. (L.).132 .604 


Partition Act (IV of 1883), s. 4, applicability of.: 
Section 4 of the Partition Act refers to, cases 
where a share in a dwelling-house belonging to an 
undivided family has been transferred to a. person 
who is not a member of such. family, but. even 
where the section does not apply the principle is 
that on partition property must, so far as possible, 
be left in possession of the person in occupation, 
An Executing Court, should. have, -regard.to the 
principles of équity.in adjusting the, mode of, parti« 
tion. : ; 
Basunta: Kumar Ghosh: v. Moti. Lal, Ghosh, xx 
Ind. Cas. 370; .15:C. W. N, 555 Note; 6.C. In J; 
8. Note, Debi Sahai v. Tara Chand, 44. Ind, Cag; 
135; 44 P. W. R. 1918; 22. P. L, R. 1918, Fatteh 
Chand. v. Bilas. Rai, 34 Ind, Cas. 587; 61 P.L. Ra. 
1016; 89 P. W. Ri 3916; 96-P: R.1916; 140, P. W. 
R. 1916, relied on. ePesh GAOL AM ‘Hamar: Kaan 
v. SARDAR ALI. KHAN 748. 


Penab Code:(Act XLV. of 1860), s. 84—~Conmon 
intention —Swudgden quarrel, : 
Where several’ persons go to the house of'another 

and ọna quarrel tnsuing there, one of the party 

calls on fis. companions to beat the latter, and 
they do so, section 34 of the Penal Code applies to 
impute, common intention to ali of them ever. 
though the pasty did not come with the intention 
of beating the men in the first instance. O Mraw 
Jan. v. EMPEROR, 24 Cr: L. J. 525. 61 
-—— — sg. 84, 149— Riol— Common object- 
' Liability of persons present at different times: 

In cases of convictions of members of a riotous 
mob, for a specific act of violence, if persons found 
at particular points of time to be members ofthe 
mob, but not shown to have-taken part in the speci- 
fic act, ate to be held guilty of that’ act-hy- force 
of sections, 34,01 149 of the Penal Code,, it must 
be clearly found:that that act evas done im 
furtherance of the common.intention of the-mob' 
.while the, accused’ were in it or that the act was: 
such as,these accused Enew to be. fikely to'becom- 
mitted.in, prpsecntion of their object; — >. 

“Where the common abject’ ofa crowd innocent. 
at first develops by degrees into something heinous. 


GENERAL 


1131 
` . E 
Penal Codo —centd. E M gi QUE 


and culpable and such, developments. are: nct. in 
herent-.in its. original common object but:are merely 
ebullitions.of spasmodic fury in a direction which 
none at first in the crowd could haye contemplated, 
members originally, present but absent at. the 
time of the latter acts are not liable.fom these 
latter acts, A Corfrt cannot presume, that any 
and every person who is found to hay been present 
in a. riotous mob at. any. time or. to.have joined 
it at any stage during its activities.is in law.guilty 
-of eyery act committed, by. it from the: beginning 
to the end. In,such cases the Court should con- 
Sider, first, what was the original intention ofthe 
mob.and which of. its offences naturally. were.in- 
herent, or Ukely tp-haye. oecurred. in, the: proses 


INDEX, : 


- cution of. that intention and, which, were not: 


secondly, at, what stage of- the rioti* were. the 
ageused present, and. what was the temper, the 
intention, and, the common object of: the mob 
while they were present, what acts was it likely 
to go on to,commit in furtherance of that common 
object; and thirdly, whether if they had left the mob 
at any -stage, they. could nevertheless be con- 
structively held guilty of any of-the acts committed 
bythe mob. after they hadleft. M GANAPATHI 
SARMA v; EMPEROR, 17 D. W. 197; (1923) M.e W. . 
N. r04; (1923) A. Et R. (MJ) 369; 24, Cry L. J. 
53r : | 147 


7717 88,88, DB Chaining, up insane; person 
. , Good faith, | : 
" Where. a person, of: education: and wealth, and 





| liyingrinia town, Where: medical ‘attendance; can 


easily be procured, chains up Bis occasionallvinsane 
brother in an unnecessarily’ cruel way for.over 
.3 months and apparently would have continued 
so to.confine him indefinitely; if the-District, Judge 


, had not interfered, he cannot be said to have acted 


in good faith, 4.&., with due care and attetition 
and cannot:be given the benefit of sections 88-and 
g of! th penal Code. A SHIMBHU NARAIN- v 

MPEROR, 21 A. L. J. 395; 45 A. 495; 24 Cz. E. J. 
638; (r923) A. I R. (A). 546  " 7 4686 


—— 88." 96, :97, 102; 105, 340— Righi. of 
citizen. to arrest another— Apprehension, of 
commission. of offence: Common Law, principles 
of, whether, applicable to British. India, 

In India, the-Criminal Law. has been, codified 
in the Penal.Code aud in, the Criminal,Procedure 
Code, and where the {odes specifically deal. with, a. 
question, Courts are not. entitled, to; invoke. the 
Common Law: of England.  ' 
^ Under the Penal Code, every citizen has. the, 
right to arrest or. confine another where there, is 
genuine .and. reasonable: apprehension of, danger, 
to person, or; property; from: that other; |. . . 

The degisionin I» re Ramasumi Iyar; 61, Ind. 
Cas.652; 44 M, 913; 14 L. W..189;,22. Cr. Ae. [ing 
412 approve! bnt not:ithe grounds. of decision. | 
. Per Schwabe, O. f.——Under section 340 of the, 
Penal.Code.the arrest of any person who has not... 
been guilty of.any.offence for which arrest without, 
warrant is pos prima, facie wrongful con- 
finement of the person, but sections 96 and 97 of 
the Code give a right: to every. person.to defend. 
h@s own-bédy-and the body-of'every-other person 
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‘and the property of himself and every other person 
‘against certain offences and this right of private 
.defence commences under sections 102 and 105 
.of the Code, when a reasonable apprehension of 
danger to the person or property commences, 
“Therefore, à person whohas/g genuine and reason- 
able apprehension that to allow another to remain 
‘at large will fndanger the person and property of 
others is entitled, to arrest or confine that other. 
H Goran Narpu, In ve, 17 L. W. 592; 44 M. I. 
‘J. 6551 32 M. L T. 353; (1823) M. W. — N.425 
(1923) A.I. B. (M) 523; 46 M.,605; 24 Cr. L. J. 
1599 ^ 343 


8. 9B— Right of private defence, extent of. 
"^ When exercising the right of private defence, 
dt is difficult to expect the person to weigh “with 
-golden scfiles’’-what maximum amount of force 
is necessary to keep within thatright, A RADHEY 
9. EMPEROR, (1923) A. I. R. (A) 357; 24Cr. L. 
“735 - 9 
-— 13. 147, 326 — Unlawful assembiy— Rioting 
. and grievous hurt — Rioting not complete without 
huri-—Separate sentences whether can be inflicted. 
- Separate sentences for the offences of rioting 
and grievous hurt cannot legally be imposed upon 
a member of ati unlawful assembly where the offence 
of rioting is not itself complete until the grievous 
hurt is actually inflicted, that is to say, where 
the causing of the hurt is itself the form of force 
or violence which constitutes the offence of rioting, 
Bhagwan Singh, v. Empress of India, 4 P. R. 
1901 Cry 59 P. L. R. 1902, relied on. T, BISHNA 
v. EMPEROR, (1922) A. I. R. (L) 405; 24 Cr. RI 


J. 629 
r———— s3, 147, 426—Damage to property of 
another—Mischief— Rioting. 
, in a Collectorate partition a certain building 
which was in the possession of the complainant 
fell to the share of one A. Subsequently, 
there was a compromise between 4A and the 
complainant whereby the former agreed to give 
up the building to the latter in exchange of 
a plot of land.. This compromise was fled 
before the Collector who gave effect to it 
` in the Collectorate partition. Complainant con- 
tinued in possession of the building. Accused, 
a servant of A, along with others, demolished 
the building and ploughed up the site asserting 
that the building belonged to his master 4 and that 
the compromise was ineffective as no deed of ex- 
change has been drawn up in accordance there- 
with: ; : 
`- Held, (x) that the compromise having been given 
effect to by the Collector in the partition the title 
in the building had passed to the complainant; 

(2) that'the. accused was, therefore, guilty of 
mischief, and consequently of rioting. 

Ram Krishna Singh v. Emperor, 66 Ind. Cas, 
817; 5 P. L. T. 335: (1922) A. I. R (Pat.) 197; 23 
Cr. L. J. 321, distimguished. Pat TANAK CHAUD- 
HRY 9 EMPEROR, (1923) A. I R. (Pat) 36r: 24 
Cr. L. J. 542; 1 F. L. R. 242 Cr. 158 
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—4. - 186— Obstructing public servant — As- 
-sauli on persons summoned by public servant ® 
aid in investigation. 
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A Naib-Tahsildar of Income Tax visited the 
‘village of the accused where he was told by the 
Lambardars that, the accused kept several shops 
and ought to be assessed to In¢ome Tax. A dis- 
pute, thereupon, took place befween the Lambar- 
dars and the accuged and,in the course of the 
quarrel thelatfer assaulted and beat the fermer, 
who, as a result, declined to render any help to: 
the Naib-Tabsildar in his investigation : 

Held, that the action of the accused did not 
‘amount to obstructing the Naib-Tahsildar in the 
discharge of his public functions within the 
‘meaning of section 186 of the Penal Code. y 
“MATU Ram v., EMPEROR, 24 Cr. 1. J. 594 388 


8.216, offence under, when complete 
“ Harbour,” meaning of. | . 
There is no time limit for the completion of an 

offence under section 216 of the Penal Code, 
which is complete as soon as it is committed, 
and it is immaterial whether the evasion of 
apprehension of the offender lasts six hours or six 
years. 

The word ''harbour'' in section 216 of the 
Penal Code includes ''the assisting of a person 
in any way to evade apprehension," and is not 
confined to providing shelter, food and clothing. 
JL EMPEROR v. SARWAN SINGH, (1923) A. I. R, 
(L) 223; 5 L. L. J. 329124 Cr. L. J. 659 691 


s. 297—-Trespass in place of worship— 
- Trespass, meaning of—Sexual intercourse in 

mosque— Offence. t 

The word‘ trespass’ in section 297 of the Penal 
Code does not mean criminal trespass as defined 
in other parts of the Code. In this section it 
must be taken to have been used in its original 
meaning as, covering any injury or offence done 
coupled with egtry upon property. 

Queen-Empress v. 3ubhan, 38 A. 395; A. W. N. 
(1896) 119; 8 Ind. Dec. (N. S.) 969, Ram Prasad 
v. Emperor, 12 Ind. Cas. 300 ; 33 A. 773; 8 A. L. 
J. 927 ; 12 Cr. L. J. 532, Inve Ratna Midali, 
ro M. 126 ; 1 Weir 256; 3 Ind. Dec. oN. S.) 9839, 
relied on. à * 

Where a man and a woman enter a emosque 
and have sexual intercourse in it they are 
guilty of an offence under section 297 of the 
Penal Code. A Magsup HUSAIN v., EMPEROR, 21 
A. ty. J. 4551 45 A. 529; 24 Cx T. J. 71x 935 
ss. 299, 800, 326—JMwurder— Intention — 
. Wound causing death-—Grievous hurt. 

Section 300, paragraph 2, of the Penal Code is 
only intended to be invoked when some injury 
which wonld not in the ordinary course of nature 
cause death was known to ffe likely *to cause death 
by the offender in consequence of the latter being 
aware of some abnormal condition of the deceased. 

Sectio 3co, paragraph 4 of the Penal Code can 
never be invoked in a case where there was an 
intention of casing specific bodily injury to a 
particular person; it only applies to a cae of 
dangerous actionewithout ag intention cause 
specific bodily injury to any person. As this 
paragraph is the mést difficult paragraph in the 
section it is very undesirable toinvokeit where it 
is not applicable. E 
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+ Rama Singh v. Emperor, 58 Ind. Cas. 463; 42 
A. 302; 18 A. L. J. 224; 21 Cr. L. J. 783; 2 U. P. 
* L.R. (AJ) 407, dissented from. i 

The words “or with the knqwéedge that he is 
likely by such act to cause death " in section 299, 
of the Penal Code, must be fead in the light of the 
language of section 300 *of the*Penal Code, and 
so read they are not applicable to & case where 
specific bodily injury is intentionally caused to a 
particular person. 

In the absence of any evidence to, indicate that 
a blow on a particular part of a person was intended 
to bea blow on a more vital part it must be held 
that the offender inflicted the blow where he 
intended. 

The expression “I shall kili you,” used by an 
assailant does not necessarily show an intention to 
commit murder. 

Wounds which actually causedeath must be held 
to have endangered life within the meaning of 
section 326 ofthe Penal Code. 


- Obiiey.—1f there was an intention to cause death . 


and death was caused by a wound or wounds 
inflicted in pursuance of that intention, the case 
would be one of murder, even though none of 
the wonnds which the accused inflicted were of a 
character which would, within the knowledge of the 
accused or in the ordinary course of nature; have 
proved fatal. O Ram Asre v. EMPEROR, 9 O. L. 


J. 490; (1923) A. I. R. (0) 97; 260, C. 18; 24 


Cr. L. J. 513 49 


—— —— ss, 900, Excep/X, 826—Death caused by 
single thrust of pen-knife without premeditation— 
Offence—-Grave and sudden provocation. 

In connection with the marriage of accused with 
one Afusammat I, a certain ceremony was to be per- 
formed on a certain date. On the day so fixed, the 
accused found one Musammat N taking? Musammat 
I away from her village, and ewhen he remonstrated 
with her she told him that the ceremony would not 
take place on that day and abused him. The accused 
thereffbon attacked the women with a pen-knife 
and inflictedone injury on each in the abdomen, 
as the result of which Musammat N died, but 
Musammgt I survived: 7 

Held, (x) that the conduct of Musammat N 
amounted to the giving of grave and sudden pro- 
vocation within the meaning of Exception 1 to 
section 300 of the Penal Code; 

(2) that having regard to the facts that the 
accused acted without premeditation, used only 
a pen-knife and inflicted each woman only one 
injury, there was a very strong presumption 
that he neither intended to cause death nor 
such bodily injury as he knew to be likely to 
cause death; 

(3) that, however, it must be presumed that the 
accused intended to cause grievous hurt to the 
women and was, therefore, guilty of an offence 
under section 326 of the Penal Gale. L ALLAH 
Din v. EMPEROR, 24 Cr. L. J. 663 695 


ss. 302, 904 - Death caused by violent kick 
—sInteition— Offence. 
Accused taxed his wife with consorting and 


flirting with other men and she replied “what does - 
it.matter ;” he, thereupon, struck her on the- 
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cheek and she fell down abusing him, The accuged 
then gave a forcible kick on the prostrate body 
of the woman on her side which caused her immedi- 
ate death: . J ' 

Held, though the accused could be exonerated 
from the intention or knowledge requisite for an 
offence falling under esection 502 of the Penal 
Code, the circumstances fully justified &he inference 
that in kicking the deceased, accused knew he 
was likely to cause death so as to render him 
guilty of an offence ander the latter part of 
section 304 of the Code. 

Empress of India*v. Idu Beg, 3 A. 776; A. W. 
N. (1881) 132; 6 Ind. Jur. 264 ; 2 Ind. Dec. (N. $.) 
697, distinguished. M MARIMUTHU, In re, 18 [. 
W. 188; (1923) M. W. N. 796; 24 Cr. L. J. 721 961* 


ss. 904, 825—Culpable homicide— Joint 

attack by several persons— Offence. ; 
Where several persons jointly attack another 
with lathts fracturing his skull and inflicting a 
number of other injuries which result in his death 
they'areyall equallyiguilty of culpable homicide even 
though it may not be possible to prove which of 
them inflicted the fatal blow. ; 
Emperor v. Ram Newaz, 21 Ind. Cas. 663; 35 
A. 506; t1 A. L. J. 804; x4 Cr. L. J. 615, relied 
on. A GnuLAM HUSSAIN V. EMPEROR, 24 Cr. L. 
J. 673 769 


s. 881—Causing grievous hurt to extort 
confession—Promise to restore abducted woman 
—" Demand," meaning of. l 

-The accused compelled the complainant by 
causing grievous hurt to him to execute an agree- 
ment to restore 4 woman whom he was alleged 
to have abducted; 

Held, that the accused could not be said to have 
committed an offence under section 331 of the 
Penal Code, inasmuch as the extortion of the pro- 
mise for the restoration of the woman did not 
amount to the extortion of aconfession or informa- 
tion which might lead to the detection of an offence 
within the meaning of the section, 

The “ demand ” referred to in section 331 of 
the Penal Code must be with respect to property, 

Queen- Empvess v. Ella Boyan, 11 M. 257; 1 
Weir 336, 4 Ind. Dec. (N. s.) 179, relied on, L 
MAULA BAKBSH v. EMPEROR, 5 L. L. J. 373; 24 
Cr. L. f. 576 272 


ss. 342, 500, —Defamation — Evidence as to 
veputation of complainant, admissibility of —Publi- 
cation, proof of—Prosecution, duty of —Examina- 
tion of accused, value of. 

In an action for damages for libel or slander 
evidence may be given in mitigation of damages 
to show that the plaintiff has a genera] bad charac- 
ter, 

Scott v. Sampson, (1882) 8 Q. B. D. 491; 51 K. J. 
Q. B. 380; 46 L. T. 412; 30 W. R. 541; 46 J. P. 
408, relied on. 

Similarly, ina criminal prosecution where it is 
essential, in orde; to constitute the offence of de- 
famation, that the person who makes or publishes 
the imputation complained of should intend to 

aim, or know or have reason to believe . that the 
finputation will harm, the reputation of the per, 


< 
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Sof» concerning whom it is made or published, the 
question what reputation the complainant has 
iş relevant. 
ere e imputation complained of is 

that: the complainant, an official, had com- 

pelled the accused to. pay him a bribe, 

the accused is entitled to prove that the 

complainants has a notoriously. bad reputation 

88 a, bribe-taker, so that the imputation 

made as to'his having taken a*bribe on the particular. 
occasion in, question, even i$ false, could not dam- 

age his reputation as he had none to lose. In any: 
case, proof of. the complaindnt's bad reputation 

would affect the sentence to.be passed in case of 
a conviction. 7 

* Itiis the duty. of the prosecution in every case to. 
make out.its case. by evidence. and a gap in the. 
evidence cannot he filled. up by any statement 

made. by the accused in, his examination under 

section 342.0f. the Criminal Procedure Code. 

Mohideen Abdul Kadir v. Emperor, 27 M. 
2, Weir.408; r.Cr. I. J. 566, relied on. 

A Magistrate is not entitled under section 342 
of'the Criminal Procedure Code to put. questions, 
to the accused if the prosecution has not let'in evi- 
dence implicating him in the offence with which 
he is charged, and answers to, questions put by a 
Magistrate in contravention of that section are 
not admissible in evidence against the accused, 

Inve Ablbulla. Rowthan, 30 Ind. Cas. 447; 39 M; 
770; (1915) M. W. N. 4x3: 2 Le W. 9395 16 Cr. L. 
J. 623, relied on. 

Where in.a prosecution for: defamation no evi- 
dence isletin on behalf:of the prosecution to proye. 
the making or the. publishing by the accused ofi 
the imputation complained of, the accused is entitled; 
to an: acquittal, and the prosecution.cannot claim 
to have proved their.case by. virtue of any admission, 
made by.the accused in his exam nation. L Dvr 
DIAL v. EMPEROR, (1923) A. I. R (L) 225; 4 L, 
55; 2:B. W. R. 1923; 24 Cr. U..J. 693 805; 

——- 8; 968 — Kidnabping-—Minor voluntarily. 

leaving home. 

If a minor girl leaves. her:-husband's home with- 
out any: persuasion, inducement or blandishment: 
held-out to her,soithatishe: gets fairly. away from 
home:andithen goes to:a man, the. latter. cannot 
be deemed to have infringed. the law. even, if he, 
does not restore her to her lawful guardian, Ly, 
LacHur RAM v. EMPERER, (1923) A.I. R. (L) 330; 
24. Cred. T. 564, .c 260 
B. '909— Kidnapping—Muhammadan 
minor wife— Custody of: husband— Lawful cus- 
tody— Removal of wife—Offence. 


The-husband’of’a Muhammadan girl who has 
not attained puberty is not the lawful guardian 
of her person under the Muhammadan Law, and 

'in,the absence of proof that'he, was lawfully en- 
trusted with the care aud custody of the minor 
so as to make the explanation to section 361 of 
the Penal Code applicable, the forcible removal of 
sucha.gitlfrom His custody, is not an offence 
punishableunder section 363 of that Code. (* 
DARAJUDDIN AKANDA V EMPEROR, 37 C. L, J: 
329; 27°C. Wi N: 53%; (1923) A. 1. R. (C) 6721 246 
Cr. G. Ja 712 i 986- 


238; 
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-—— 88. 379, d11— TRhefi— Receiving. stolen « 
properiy.— Accused pointing. out place of conceals 
ment, 6 U : 
The -mere poititjng out by an accused person 

of the place where stolen property is concealed, 
wich place is not in hfsepossession, is not: of itself 
sufficient evidence to m&intain a convictjon for. 
theft, or for di¢honestly receiving stolen. property; 


L INDAH SINGH V. EMPEROR, Se L. L. Ji 87; 24 
Cr. L. J. 587 , 33] 
——— $8. A00- Association for habitually 


commiting dacoity— Evidence. ofeaccomplice. 

When persons are charged with- belonging to 
a gang associated for purposes of habitually: com- 
mitting offenees, the only direct evidence that can 
be tendered is that’ of accomplices. ` Other wit- 
nesses can ‘testify to association on certain isolated: 
occasions, but the man who gives evidence of. 
habitual association for a particular purpose 
must almost inevitably be an accomplice. L 
CHHAPROLIA v. EMPEROR, 24 Cr. L. J. 696 808 
-8. 401— Associating. for: habitually com- 

mütting theft, requisites of—Proof: : 

To sustain a conviction on a.charge under section: 
401 of the Penal Code, it is necessary.to prove,— 

(x) that there existed a gang of persons ; 

(2) that:those. persons were associated for.the 
purpose of'committing theft or robbery ; 

(3): that-theft: or robbery was to.be committed 
habitually; and 

(4) that the accused was a member of such gang. 

Beja v. Emperor,26 Ind. Cas. 625; 13 P.R. 
1914 Cr; 16 Cr, L. J. 33; 223 P.L. R. 1915; 
63 P. W. R. 1913.Cr., followed. 

The associating and the purpose of the associa- 
tion may be proved by direct evidence, such 
as that the accused or the accused and others, 
met and determined to join together for the purpose, 
of habitually dómunitting theft or robbery. In 
the absence of direct eyidefice, the associating 
and the purpose of the association may be es-. 
tablished by proof of acts from which theses may. 
reasonably. be inferred. 

Public Prosecutor v. Bonigivi Pottiftidu, 2 Ind, 
Cas. 307 ; 32 M. 179; 9 Cr. L. J. 567; 5 M. L. T. 
100, relied off. 4 ° 

For instance, the commission ofa large num- 
ber of thefts by the accused within a comparatively 
short time gives rise to an inference that they must 
have been associated for the purpose of habitn- 
ally committing theft. I, Prr.Buxusy v. EMPEROR, 
(1023) A I. R. IL.) 327; 24 Cr. L. J. 703 815. 
— 8. 406— Criminal.breach of trust— Hire- 

purchase — agreemeni— Purchaser, vights of— 

Transfer of article during cwrrenoy of agreemen 

— Offenee, nature of, 


The purchaser of-an article under a hire-purchase 
agreement has no title to the article other than 
that ofa hirer with a right to become the owner 
if he choose to bey the last instalment, and” if he, 
transfers the artjcle to a third person before all 
the instalments have been p id his.act. amounts. 
to the offeuce of criminal breach of trust unger 
section 406 of the PenalCode. A CADD.v. EMPEROR, 
21 A, L. J, 510) 24 Cr, L. J, 620; 45 A, 588; (1923) 
A.i. Ra (A. 598, : 508; 
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‘Penal Code—contd. j $ 


—— —— s. 412—Retention of ‘property obtained 
in ddcoity—Property belonging to different owners 
Separate convictions, 

A ‘person found in possession of propetty which 
he knew or had reason to béliéve was stolen'in ‘a 
‘dacoity, and whigh property"is identified as be- 
'"longing'to different ownets, cannot be convicted 
“separatély in respect of the peoperty ‘identified 

‘by each owner unless there is evidence to prove 

that it was received by him at different'times 

or ‘from different persons. 

Queen-Enipress v. Makhan, 15 A. 3171 A. W.N. 
(1893) tor; 7 Ind. Dec. (N.S) 9x8, Ishan Muchi 
v. Queen- Empress, 15 ©. 511; 7 Ind. Dec. (w.s) 
925, followed. A SHEO CHARAN V. EMPEROR, 
21 A L. J. 389; 43 A. 485; 24 "Cr. L. J. 632 
(1923) A. I. R. (AJ) 547 ‘520 


—7 — — ss. 415, Al?— Despatch of insured cover 
‘purporting ta contain notes, bui tin. fact.empy, 
whether cheating. 


Accused sentan insured cover to the complainant 
‘through the Post Office purporting to contain.a 
‘number ‘of Government Currency Notes. On re- 
ceipt the cover was found to contain only a'letter 
advisiug the despatch of the notes and some bits 
of waste "paper: i 

Held, that the conduct of the accused did not 
‘amount to cheating inasmuch as the complainant 
was not subjected to any of the consequences 


‘detailed in section 415 of the Penal Code. € 
Raman BEHARI Roy v. EMPEROR. 50 C. 7849;:24 
"Cv. L. J.°684 . 280 





8. 426— Mischief— Removal of earth by 
tenani in exercise of bona fide right—Dispule 
of civil -nature— Criminal Courts, duty of. 

, Criminl.Courts are not-meant ‘to decide ques- 
‘tions which are of a civilnature' between a land- 
-Jord and his tenants. e t c 7 

Accused rem ved someearth froma “plot ‘of 


-land belonging to his landlord in the exercise - 


ofan alleged customary tight under which 


“all “residents ‘df the “village were entitle ! to 


rempve earéh when they wanted it, He was con- 
victed under section 426 of the Penal Code: 
Helá,that the dispute, if any, between the 
accused and his landlord was of a civil nature and 
the conviction of the accused was not, therefore, 
justified. A HUKAM CHANDv. EMPEROR, (1923) 
A. IR. (A) 544 *806 


s 441—Criminal 

to cause annoyance. 
, Where, with a view to attach the property 
of his judgment-debtor, a decree-holder enters 
the premises of a third;person without having 
any right to do so, his*act amounts to an invasion 


trespass— Intention 


.of the privacy of that person which would neces- _ 


-sarily cause great annoyance, and comes within 

the definition of section.441 of the Penal Code, 

‘even though his primary object may not have 

been to cause annoyance, as-he tfould be deemed 

to have intended the natural consequences of his 
ct, ji 


. . 
Tam. Saran v. Emperor, 12 P. R. 1906 Cr, 4. Cr. 


le J. 2933 54 P. L, R. 1907relied on. 
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Bhikam Singh v. Emperor, 42 Ind. Cas. 1006) 
I5 A. I, J. 808; 19 Cr. L. J.'46, not'followed. 

_ Akshoy Singh v. Rameshwar Singh, 35 "Inā. 
Cas. 515; 43 C^ 1143; 20 C. W. N. 1071; 17 Cr L. 
J. 339, distinguished. L'LaAxnwr'Daáso. EMPEROR, 
4 L.L.-].532;24 Cr'h.].639 — . 597 
— —— — $8.498— Criminal Procedure Code (-Act V 

of 1898), s. 403—Detaining ‘married *women— 

‘Offence, nature.of — Previous acgutital, whether 

bars prosecution for subseqint act of 

detention. š 

The detention of a married woman is a continuing 
offence, and the fact'fhata person has been ac- 
'quitted of such an offence on one occassion, 

does not'operate'as a bar 'to:his "prosecution for 
any subsequent act of detention. Tosuch subse- 
‘quent prosecution the provisions of ‘section '403 
of ‘the Criminal -Procedure Code do -not 
‘apply. . 
Emperor v. Haynam Singh, 6 Ind. -Cas. 497; 22 
"P. L. R. 1910; 11 Cr. L. J. 366; 53 P. W.R. 1910 
` Cr., distinguiehéd. L-Napars: EMPEROR, 4 L. Lr 
J 535; 24 Cr. I. J. 636 524 
Pleadings— Appeal— New case. 

The Zemindars of a village sued -for possession, 
of a house alleging that it was a Thakardwara, 
"where the ‘villagers ‘worshipped -and ‘that, -it-had 
recently been unlawfully taken possession -af by 
the defendant. The suit was dismissed cn the 
finding that the place had 'long.ceased to be a 
Thakardwara and that the defendant thad been 
‘in -adverse ‘possession for over'/twelve years, "In 
appeal the plaintiffs gave up their ‘previous -posi- 
tion and sought to urge that. on thehouse ceasing to 
'be:a T hakardwara, it became shamildt vor common 
property of the village and-that, ‘therefore, the 
'possession'of the defendarit could not-be:edverse ; 

‘Held, that this amounted to ‘sétting up -an 
entirely new case which could ‘not be permitted 
to be done in appeal. L Drok Ram v. DUm 
CHAND, 5 L.-L. J. 97: (1923): A. TR. (L.):259 817 

Appeal, | second— Inference from facts 

-~— Question of law. . 

Although a decision by an Appellate Court as to 
the effect of the evidence,produced ina case is 
“final as to the“facts, the soundness of conclusions 
may involve. matters of law and may be ques- 
-'tioned in second appeal. The-proper legal effect 

of a proved fact is essentially a question of ‘law. 


L PURAN v. LALA, (1923) A. l. R. p ro 
Cuir ppeal, sfcond— Question of fac —Wager- ` 


ing contract, . 
-‘The question whether.a contract:is ‘ofa wager- 
ing nature'is a pure quéstion :of!fact,:that is to 
-say, the party-disputing ‘that -he is liable under 
the coritraétibas to show-that,'at the time :the‘con- 
traét-was ertered.into; the :parties‘did-not-ixttend 
‘to carry out the contract, but agreed ‘to abide 
by the prices:rüling at:ithe'due dates, when differ- 
.ences would be paid-or ‘received. . B.GANGADAS 
C'NARAYANDAS V. “JEKISONDAS MANCHARAM, 25 
‘Bom. L. R. 7520 1032 


eo : 
construction of. See Costo Src 





;SION 
LÀ 
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Pleadings-and proof—Custom setup not proved— 
oe whether can fiyd portion of custom set up 
proved. ; 

Semble:—Enquiries as to the existence of a cus- 

` tom ate not on the same footing as those relating 
to a contract, and yet in modern times, since there 
has been attgched to the form of pleadings less 
rigid adherence than in former days, a Court would 
have little hesitation in finding on the evidence 
in a case that, although an entire custom set up 
by a defendant does not exist, yet a material patt- 

of it does. e 
Eshenchunder Singh v. Shamchurn Bhutto, 

11 M. L A. 71 6 W. R. P. C. 57; 2 Ind. Jur. (N. 8.) 

87;2 Sar. P. C. J. 209; 90 E. R.3, Bhagwan 

Singh v. Bhagwan Singh, 2x A 412; x Bom. L. R. 

.311; 3C. W. N. 454; 20 I. A. 153; 7 Sar. P. C. J. 

474: 9 Ind. Dee. (N. s$.) 971 (P. C.) Ward v. She- 

.Dherd, (1817) 146 E.R. 367; 3 Price 608 and Desa? 

- Ranchhodass  Vitholdas v. Rawal Nathubhat 

Kesabhaà 21 B. rro; ir Ind. Dec. (N. 8) 75, 

distinguished, Pat NATHUNI Rar v. RAMESHWAR 

SINGH, 1 P.L. R. 289 629 

Police Act (V o£ 1861), s. 4, See CRIMINAL PRO- 
.CEDURK CODE, 1898, 5. 10 341 


Possession, transfer of, effect of. See TRANSFER 
OF Property Act, 1882, ss. 6, 43 120 


Practice—Criminal appeal— Absence of appellant 

Procedure. 

When once a criminal appeal has been admitted 
and a date fixed for its hearing, the Appellate 
Courtis bound to peruse the record and to decide 
the appeal judicially. It cannot dismiss it for 
default of appearance. 

> Queen- Empress v. Pohpi, x3 A. 171; A. W. N. 
(1891) 48; 7 Ind. Dec. (N. 8.) 107 (F, B.), followed. 
A RAM CHANDAR yv. EMPEROR, 21 A. L. J, 1004 
(1923) A. I. R. (A 175; 24 Ct. L. J. 662 694 

Notes of arguments ` by Pleaders-— 
Couri, duty of. 
. When a case has been fully argued before a 
. Judge, it ought not to be necessary for the Pleaders 
to submit notes of their arguments. Itis the duty 
of the Judge to take such notes of the arguments 





as he thinks fit when they are being submitted 
to the Court; and, if he feels that he has not fully . 


appreciated any part' of the arguments which 
have been submitted to him, it is open to 


him to call the parties before him so that any | 


"further argument may be presented in open Court 
in the presence of the other side. If it becomes 
` necessary, ss in some exceptional case it may 
. "become necessary, for the Judge either to require 
-or'to receive notes ‘of. the Pleader's arguments, 
such notes ought not to be submitted to the Judge 
by the Pleader on one side, without first submitting 
. the notes to the Pleader on the otherside. If in 
-~ any case a Pleader desires to submit to the Court 
the notes of his arguments ot of any further argu- 
. ment, which he thinks iu the interest of his clients 
.ought to be put before the Court, he should sub- 
mit them to the Pleader on the other side, so that 
the jatter may have an opportunity of making 
. any remarks or any criticism in respect there- 
_ of. But in no case should the arguments be sub- 
mitted in the form of a draft judgment. -¢ 
, AMjaD ALI 9, SURESH RANJAN PAL, 37 C. DNE 
eo . n 
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-specified in the decree but failed to pay 


[i923 | 


Pre-emption—Death of pre-emplor aftey decree, 
effect of—Sale of land of value of Rs. 100.by 
unvegistered-deed, whether liable to pre-emption— 
Registration Act (X V2 of 1908), ss. 17, 49— 
Evidence Act (I of 1872), ss. 58, 91. 

A pre-emption decree cannot be affected by 
anything which happens after it is made. 

Niaz Ali v. Muhammad Ramzan, 37 Ind. Cas. 
227; 130 P. R. 1916; 193 P. W. R. 1916, Thamman 
Singh v. Sania, 53,Ind. Gas. 457; 119 P. R. 1919; 
80 P.I. R. 1920 and Aima Singh v. Hem Raj 
Shah, 59 Ind." Cas. 939, followed. . 

After a decree had been passed in a pre-emption 
suit the pre-emptor died and.the original vendor 
was his only legal representative: j 

Held, that this did not affect tite decree which 
had been passed and did not involve the dismissal 
of the suit on appeal. l 

In an appeal against a pre-emption decree the 
Appellate Court has oniy to see whether the decree 
was correct when it was passed. : 

In the Punjab the law does not require a sale 
of immoveable property of the value of Rs. zoo 
or upwards to be by a registered. instrument, 
but merely prevents an unregistered deed of sale 
for Rs. 100 or upwards from affecting the property 
dealt with or from being used as evidence to affect 
it, 

A sale of immoveable property of the value of 
Rs. 100 or upwards effected by means of an un- 
registered deed of sale is, nevertheless, a sale and 
is liable to pre-emption. 

Janki v. Girjadat, 7 A. 482; A. W. N. (1885) 
97; 4 Ind. Dec. (N. S.) 749 (F. B.), relied on. 

In a suit to pre-empt' a sale of land sold for 
Rs. roo, the sale was admitted in the pleadings 
and the vendee subsequently produced-an un- 
registered deed of sale: 

Held, that the sale havin, 


been admitted in 


. the pleadings no further proof of it was required 
. under section 58 of the Evidence Act, and the 


provisions 8f section 91 of the Act could not, 
therefore, come into splay. L Ganca SINGH v. 
Bran, (1923) A. I. R. (L.) 310 758 


Decree directing payment of ceriain 
sum and costs— Failure to pay costs, effect of— 
Civil Procedure Code (Act V of 1908), s. 148, 
applicability of, to pre-emption. decrees. 


e 

It is the duty of the decree-holder in a pre- 
emption suit to take all precautions and make 
sure that the decree passed in his favour is strictly 
complied with. f 

` Kankaya Lal v. Mohammad Shaf Khan, 
18 Ind, Cas. 600; 141 P. I, R. 1915; 3 P. W. R. 
1913, followed. , 

Section 148 of the Civil Procedure Code is not 
applicable to decrees in pre-emption suits. 

Suranjan Singh v. Rambahal Laj, 21 Ind. Cas. 
5851 35 A. 582; II A., L. J. 659, relied on. 

A decree in a pre-emption suit directed the 
pre-emptor to pay into Court a certain sum of 
money tézether with the costs of the suit within a 
certain time. ¿Che pre-emptor paid in the amount 


in the 
costs within thé time fixed; | 
Held, (1) that the decree being perfectly clear, 
the pre-emptor was not entitled to any extention 
of time for payment of the comis i i 


fe 


' chase-money after decree. 
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Pre-emption—concld.. ^. | 
(2) that: having failed £o comply with.the decree, 
his suit must stand dismussed.' 
Kanhaya Lalv. Mohammad Shafi Khan, 18 nd. 
Cas. 600; 141 P. W. R. 1913; 3 P. W. R. 1913, 
distinguished. TU KEAAN MUHAMMAD v. AHMAN 891 


Pre-emptor, fief, whether relates back 
to date of sale—Civil Proceduwe Code (Act V of 





f 1988), O. XX, v. 14. . 


There is notlting in the Punjab Pre-emption 
„Act, which decalers that a pre-emptor’s title vests 
at the date of the sale or which modifies the ex- 
plicit direction contained in O. XX, r. 14 of the 
Civil Procedure Code that Courts shall declare 
the title of the pre-emptor to be deemed to accrue 
from the date of payment into Court of the pur- 
A successful pre-emptor is vested with the rights 
of the vendee whom he dislodges, not from the date 
ofithe sale but from the date.on which he enforces 
‘his rights, ‘thatis, from the date-on which he satis- 
fies the conditions of the decree and brings it into 
operation, : 
Kehr Singh v. Mahman Singh, 25 P. R. 1908; 
128 P, I. R. 1908; 51 P.'W. R. 1908.. dissented 
from. , ` 
L. Beli Ram v. Hari Chand, 59 Ind. Cas, 744; 
128 POW. R. 1921; 3 L. L. J. 205, Deonandan Prasad 
Singh v. Ramdhari Chowdhuri, 39 Ind. ‘Cas. 958; 
4 0.675; 32 M. L.J. 459; I PiL. W. 527; 15 A. 
1 J+ 375; 21 C.W. N. 786; 25 C. T. J. 573; 19 Bom. 
L. R. 437; 6L. W. 65; (1917) M. W. N.470 and 
Sxr; 22 M. T, T. 196; 44 I. A. 8o (P. 'C.), followed, 
L Hapayat ULTAH v. GHULAM MUHAMMAD BEG, 
(1923) A. I R. (L) 529, 444 


Substitution, date of. 


' A successful pre-emptor is vested -with the rights 
Sr ite S dme won ke dislodges flot from the 
date of the sale but fromethe date when he en- 
forces his rights, ‘that is, from the date on which 
he gatisfies the conditions of his decree and brings 
it into operation, No doubt the is substituted 
forethe veadee in all the rights that were trans- 
ferred by the sele, but the process.of substitution 
does net take place.on-any date prior to the satis- 
faction by the pre-emptor of the conditions on 
. which his decree has been granted tohim. — 
Hakam Siggh v.Indar, 40 P. R. 1902, dissented 
‘from. 

j A snit to pre-empt on the ground of possession 
of other property is open only tọ persons who 
at. the time of sale have an established title in 
that property. L MUHAMMAD AKRAM KHAN v. 
MUHAMMAD AZM, 4 L. 137; (1923) A.I. R. (L) 
451 | . e f 918 


‘Presidency Small Cause Courts Aob AN of 1882), 

gaa a Proceauye Code (Act V at 1908), 
O.XXI, v. 98—Execulion of ejeciment decree— 
Removal of obstruction—Smdil Quse Court, power 
of. : 

Under section 48.qf the Presidency Smati.Cause 
Courts Act, a Small Cause Court has jurisdiction 
dn exeoution.of œ decree in ejectment, to act un- 

‘der O. XXI, r. 98 of the Civil Procedure Code and 
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Presidency. Small Cause-Courts Act—rconcld, - -- 


remove any improper obstruction to the carry- 
ing out of its own order. i 
Baggiammal x. Appadurai Gramany, 6 Ind. Cas. 
722; 7M. L.T. 385, followed. 4M MUZAMMAD 
GHOUSE v. MoHIDEEN, 18 L.W. 735; 45 M, L.J. 
66; (1023).N. W. N. 832 - 985 


Presidency Towns dnsolveney Act (III 0£*1909), 
8.:56—Dominant motive to -aupid banhruptcy— 
Fraudulent preference—Procedure, 

To constitute fraudulent preference under sec- 
tion 56 of the Presidency Towns Iusolvency Act, 
the giving of preference to a particular creditor 
must have been tle dominant view of the debtor. 
Where the dominant motive of the insolvent was 
to keep a particular creditor quiet and ayoid bank- 
ruptcy altogether and the desire to prefer and the 
giving of preference were incidental only, the obli- 
gation incurred by the debtor is lawful end the 
transaction does not offend against the Laws of 
Bankruptcy and must be upheld. 

Sharp v. Jackson, (1899) App. Cas. 4x9; 68 L. J 


. Q. B. 866; 80 L. T- 841; 6 Manson 264; 15 T. L. R. 


418, Official Assignee of Madras v. T. B. Mehta 
& Sons, 49 Ind. Cas. 968; 42 M. 510; 36 M. L. T. 
190; 25 M. L. T. 265; (1919) M. W., N. 293, followed. 

Ina motion by the Official Assignee to set aside 
a transaction of the debtor as being a fraudilent 
preference, the onus of proof is ou the Official 
Assignee to make out his case before the Garnishee 
can be called upon to meet it. M Samu PATTER v. 
Wirson, 18 L. W. 696 532 


Press and Registration of Books Act (EXV of 
1867), ss. 4, 14—False statement! ın making 
declaration, what constitutes. 

A false statement in a declaration which is 
not made and subscribed before a Magistrate 
as provided by section 4 of the Press.and Kégistra- 
tion of Books Act, cannot be said to have been’ 
made “in making a delcaration" within themean- 
ing of.section 14,0f the Act. . 

The mere presentation of a declaration to a 
Magistrate is not equivalent to making it before 
him wi.hiu.the meaning of section 4,of the Act, 
Therefore, it is no offence to merely present a 

false written statement or declaration to a Magis- 

frate. L EMPEROR v. INAYAT, (1923) A. I. R. 

He) 440; 24 Cr. L. J. 657 689 


Principal ‘and  surety— Decree against principal 
only— Appeal—Execution of decree— Limitation 
terminus a quo 
Where in a suit against a principal and his. surety 

a decree is passed ‘against the prinoipal only, and 

the plaintiff appeals against that part of the 

decree exonerating the surety and the appeal 

‘is dismissed, the decree to be executed is the decree 

of the Trial Court, and limitation, for the purpose 

of execution, runs from the date that decree" was 
passed. B K'ALYANCEAND LALCHAND v. BHOGILAI, 

TAYACHAND, 25 Bom. L. R. 371; (1923) A. I. R. 

(B.y 490 310 


- 


` 


" " "INDIAN CASES. * 


. 9, a 
1138 
Prior and subséquént purohagér—coticld ; 


prove that the latter had notice of the prior pur- 
chase—mere registration by itself is no notice. 

H wnillal Motilal v. Vasudeo Ganesh, 16 Ind. 
Cas: 680; 36 Be446; 14 Bom. I. R. 634, distin- 
guished. B PEERKHA LALEKHA UV. BAPU KASHIBA 
Marr,'25 Bom. L. R. 375; (1923) A.» I. R. (B.) 
.410 87 , ` oe : 2831 
Provinoial Inselveney Act (III of 1907), ss. 2 (e), 

16 (2), (0), 88—Rtght to veceive debt, whether 
` property—Payment of debt*to insolvent, before 
+ order of adjudication, effe of. 

A right to receive a debt is property within the 
meaning of section 2 (ej of the Provincial Inso: 
vency Act and vests in the Receiver under section 
16 (2) of the Act from the date of the application by 
theinsolvent to be adjudged an insolvent. 

The prowisions of section 16 of the Provincial 
Insolvency Act as to the vesting in the Receiver 
of the insolvent’s property are controlled by those 
of section 38 of the Act and by virtue of the pro- 
visions of the latter section a debt vested in the 
Receiver may be discharged by a bona fide pay: 
ment, without notice, made to the, insolvent after 
the date. of the-application for being adjudged 
an insolvént and before the. date - of the adjudi- 
catign order, . 

Section 38 of the Provincial Insolvency Act 
is meant to protect debtors who have paid their 
debts to their creditors without knowledge of 
the latter’s insolvency. N ONKaARSA v. BRIDI 
CHAND, 19 N. L R. 144; 6 N. L. J. 213; (1923) 
A. L R. iN.) 290 1037 


————88. 16 (2) (b) 45 (2)—Execution. of 
decree aguinst insolveni— Leave of Court, whether 
essential. MEN $ 
Section 45 (2) of the Provincial Insolvency Act 

of 1907 gives a release to the insolvent at the 

time of his discharge, from. debts entered in t.e 

schedule. But after adjudication and before 

discharge, section 16 (2) (b) of the Act absolutely 
prohibits all creditors, whether on the schedule or 
not, from taking execution proceedings against the 
person and property of the: insolvent except 
with the leave ofthe Court. M NATHSA CHTTIAR 
v. ANNAMALAI CHETTIAR, I7 L, W.319; 32 M. L. 
UT. 157 (1923) A. I. R. (M) 487 218 


Provincial Insolvenoy Aot (V of 1920), ss. 10, 
24 (1) (&), proviso, 85— Jurisdiction of District 
Couri— Residence, what amounts to—" Unable 
to pay his debis," meaning of. | — 

A debtor who remains within the limits of the ju- 
risdiction of a District Court is resident therein 
and is entitled to present an application to that 
Court to adjudicate him an, insolvent although he 

. has no permanent or continuous residence within 
the District and may have even occasionally gone 
outside the District anu returned. : 

Where all.the properties of a debtor are under 

.attachmentto a creditor and his petition for permis- 
sion to execute’a,private sale of the properties is 
negatived, tbe mere fact that there is an apparent 
surplus of assets over the gross debtsdoes not prove 
that the debtor is not unable to pay his debts with- 
in the meaning of section 10 of the Provincial In- 

' solvency Act. : y 5 


622; (1923) A. I. R. (M) 350 


e . NG 
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Under the proviso to section 24 (1) (a) of ' the 
Provincial Insolvency Act, a debtor is required 
tofurnish only prima facie proof of thefact that he 
is unable to pay his debts for'the purposé of being 
adjudicated insolvent. M  LAKSHMINARAYANA 
ATYARU SUBRAMANIYAe ATvAR, (1923) M. .W..N. 
“328; 45 M. L. J. 149; (1988) A. I. R. (M) 585 :74 


ss. 28 (5), 68 (2) — Civil. Procédure Code- 

(Act V of 1908), s. 60 (1) (i (iii)— Insolvent 

— Half-salary divisible amongst creditors — Allow-, 
* ance to insolvent. e 

Where the property of an insolvent which 
becomes divisible amongst the creditors is his 
half-salary, the other half being protected by 
section 28 (5) of the Provincial Insolvency Act and 
section 60 (1) (/) (iti) of the Civil Procedrue Code, 
read together, it is open to the Insolvency Court 
under section 66 (2) of the Insolvency Act to 
make, out of the divisible half of his salary, such 
an allowance as it may think just to the insolvent 
for the support of himself and his family. 

Debi Prasud v. J. A, H. Lewis, 43 Ind. Cas. 
984; go .À.213;: I6 A. ia J. 107, dissented from. 
'A. RADHA, MOHAN v., M. C. WHYTE,21 A. Lc]. 
216; 45 A. 364; (1923) A. I. R. (A) 466 418 


— ——— gs. 86, 68—Sale held by Recéivey — Court, 
whether can interfere. — . E H 
. The Court's power to interfere with a sale held 
.by the Official Receiver under the Provincial In- 
solvency Act is not limited to cases where there Has 
been some mala fides on the part of the Receiver, 
or purchaser. Where the action of the” Receiver 
is irregular and has prejudiced the ‘general ititerests 
of realtors; the Court can set aside the Receiver's 
order, : I 
Thirwenhatachariar v. Thangayi Ammal, 29 Ind. 
Cas. 204; 39 M, 479; 17 M. .'T. 432, 29' M.-L, 
J. 255, followed. i 
Ex [arte Lloyd, In ve Peters, 
64, distinguished. M RAMABHADRA CHETYY v. 
RAMASAMI CHETTY, 4, M. L. J. 284i 17 Le W. 
: [07 1 874 
e , 


8. 68— Application to Court against 

Receiver, dismissal of-—Regulur sui, n¥aintain- 

ability of. 

A person who claims rights to property, taken 
possession of by the Official Receiver as belonging 
to an insolvent, and whose claim is disallowed 
by the Insolvency Court, may bring a regular 
suittoestablish hisrights. 

Duni Chand v. Muhammad Hussain, 40-Ind. 





“Cas. 220, 22 P. R. 1915; 14 P.-W.R.-1917, followed’ 


“IR. (L) 150 . 


n 


L SiaNcHI KHAN:v. Karam CHAND;- (123) T 
"e 705 


— —— 88. 69,.70, 75— Appeal from. conviction 
under’, 69, whether civil-or criminal. 


An appeal heard by the JudicialCommissioner 


“under section $5 of the Provincia] Insolvency 


Act, against an order passed by a District 
Judge under sectjon 69 of the Act is a first civil 
appeal heard in the exercise of the civil * 


jurisdic- 
tion of the Court Pesh GHULAM *MAIDAR x 


- EMPEROR M : 


Vu Pu» ee 


(1883) 4] 1 T. 


ty 


LLL s, 95-—Decision on point! of fact—Revt- 
sion. . i. 4 


Small Cause Courts have been given very wide 
powers witheregard to decisions on questions 
of fact. Butin cases where their findings of fact 
are based on orinvolve assumptions or inferences 
‘which there is nothing in fact or probability to 
‘support, or are not justified bv sufficient evidence, 
‘ot are opposed to the evidence on record or 
are: based on meagre or littleeviderre or -on 
flagrant misinterpretation or: disregard of 
‘evidence, ot if injustice wonld otherwise he 
done, the High Court has power.to interfere in 
Yevisiou. N PADAMSI v. SiHSHRAO, r9 N..l« R. 
,72; (1923) A. I, R. (8) 292 . . 1055 


ss. 27, 82 (9) —Sutt instituted in Court not 
- invested with small cause powers— Trial and de= 

~ cision after Court invested with such powers 
^ Appeal, whether competent. 


In order to bar an appeal against a decree in a 
-suit of the nature of a small cause it is necessary 
‘that the Judge trying the case should, before the 
‘institution of the suit, have been invested. with 
“Small Cause Court jurisdiction entitling him 
‘to hear the particular suit, ^" SS 
e. Sambhu Dhanaji v. Ram Vithu, 28 B, 244; 
5 Bom. L. R. 1008, followed, i 4 
. Asuit of the nature of a small cause was insti- 
tuted in the Court of a Sub-Judge Who was, not 
invested with Smqll Cause Court powers, Before 
the suit came on for trial the Sub-Judge was iu- 
vested with such powers, but he tried the suit 

as a *egular suit and decided it : 

Held, thgt an appeal lay from the decree of 
,the Sub-Judge jnasmuch as under clause: (2) of 
„section e32 of the Provincial Small Cause Courts 

Act, the Sub-Judge could not have tried the suit 
as a small cause, his Small Cause Court powers 
chaving been conferred upon him after the suit was 
instituted. B VENKATRAMAN Rama HEGDE 
. KANNI v. BABURAYA VENKATESH PRABHU, 25 
Bom. L. R. 516 < 1020 


Sch. II, Att. 8—Demand note for vent, 
suit on— Jurisdiction of Court of Small Causes. 
A suit based on a demand note executed for the 








" satisfaction of fehit for & field is triable by a Court 


‘of Small Causes. N PURAN LAL v. CHIRKUTYA, 
: (1923) A- I R. (N) 285 





— Jurisdiciton of Court of Small Causes. 

A suit to recover weighment charges due under 
a contract entered into betwee the parties is 
“not excluded from tMe jurisdiction of a Court of 

Small Causes, and if the valuatjon is below Rs. 500 

a second appeal will not lie, A COoLZECPOR. OF 
v, M es RC * ve 


GENERAL INDEX. 


Art, 18-—Weighment dues, suit for 


«18b 


BULANDSHAHR v. RAM SARUR, 21 A. L. J. 312: 


(1923) A. I. R. (A) 420 `. s 217 


————- Beh. I, Art. 16— Suli to recover balance of 
* purchase-money, whether suit for specific performe 
ance of contract. s 2 
.A suit bya. vendor for recovery of the balance 
of purchase-money,due frém the vendee*is not 
a suit for specific performance of a contract within 
the meaning of Art. 15 of Schétiule II of the 
Provincial Small Cguse Courts Act and is nof 
excluded ‘from the cognisance of a Small Cause 
Court. 
Sheth Galim v. Sadarjan Bibi, 29 Ind. Cas. 611; 
43 C. 59; 21 C. L. J. 532; xo C. W. N. 1332; dis- 
tinguished. L D&UMAN v. RAMJ-Man ` 125 


— Art. 35, elg. (i) di)— Wrongful 
removal of trees— Suit for compensatfon-— Juris. 
diction. . ; 
Cutting down of trees belonging to other persons 

aùd misappropriating them is an offence against 

property punishable under Chapter XVII of the 

Penal Code and a claim for compensation for 

trees so cut is not maintainable in a Small Cause 

Court. A DUK v. DHANNI MISIR; 21'A. L. J. : 

357; (1923) A. I. R. (A) 543. . 956 


; — Art. 35 (i) See YXaxwrrATION 
- Act, 1008, SCH. I, Arts. 48, 49 83 
Public Gambling Act (III of 1867), ss. 8, 4— 

Search warrant, not specifying place to be search. 

ed, legality of—Magisirate issuing warrant, 

whether competentto ty case—Evidence Act (I 

‘of 1872), s. 32—Co-accused in separate case, 

whether can be called as defence witness. 

A Magistrate signed the printed form of a warrant 
for the search of a house under the Gambling Act 
and gave it to a Sub-Inspector of Police. The 
. place to be searched was not specified in the body 
of the warrant when the Magistrate signed it, 
‘but the Sub-Inspector subsequently noted down 
at the bottom of the warrant the boundaries of 
the house to be searched; , 

Held, that as the warrant when signed by the 
Magistrate was notforthesearch of any particular 

.place it was illegal. 

. Hargobind v. Emperor, 17 Ind. Cas* 5760 35 A, . 
1; 10 A. L. J. 355; 13 Cr. L. J. 832 and Bentwayi 

.v. Queen- Empress, 11 P, R. 1895 Cr. relied on, 

. A Magistrate issuing a search warrant under 
the Gambling Act,should not himself tty any 
case which results from the search as the accused 
persons have the right to examine the Magistrate 
"as a witness as to the circumstances under which 
the warrant wasissued. . zt | 

Petitioner who was being tried in separate trials 

“for offences under sections 3 and 4 of the Public 
Gambling Act wished to examine a Co-accused 
‘in the case under section 4 as his defence witness 
in the case under section 3. The Magistrate re- 
fused to permit this : i 

Held, that section 132 of the Évidencé Act pro- 
vided sufficient protection for the witness in such 

ta case, and he could not be excused from appearing 
in the witness-box. L Raja RAM v. EMPBROR 
ec Crah. J. 633. é 621 





E" : 2 

Public Gamblfieg Act =cajicid. 

— ss. 5, G—Warrant under: 5. $—-Boundarice 
of 'louse not given— Warrant not addressed to de- 

„finite Police Officer—W arrant, whether Legal. 

A. Warrant issued under sections of the Public 
Gambling Act, which omits to describe the bound- 
aries ‘of the house to be searched andi which is 
hot addressed to any: definite Police. Officer, is 

not: a legal warrant, and the .presnmption au: 
thorised by settion 6 of that-Act cannot be raised, 
A JAMNA PRASAD Vi, EMPERGR, 22A. L- Je 602; 
9 O. & A. L. R. (A) 611»24 Cr. L. J.-6390 ^B18 


Punjab Courts Act ‘VI 0£1918), s. 41 (8)— Error 
of law or procedure 1n deciding question of pustom 
-—Burden of proof, wrong allocation of— Appeal, 

, second — Certificate whether necessary. 


The words “notwithstanding anything in sub- 
section (1) of this section," with which sub-section 
(3) of section 41 of the Punjab Courts Act com- 
mences, preclude ‘a Court of Second appeal, in 
the absence ofa certificate, froin going into the 
question. whethér the first Appellate Court has 
' erred inlaw or procedure in deciding à questión 
of cistom. . 

‘Nur Ali v. Bahawal, 34 Ind Cas 386; 34 P. 
'Ę: 1916; 54 P. W. R. 1916, distinguished. 
Aesecond appeal on a question of custom cannot 
‘be entertained; in the ‘absence ‘of a certificate, 
on the ground that the onus probandi was wrong- 
ly placed by. the lower Appéllate Court. 

Aruva v. Imam Bakhsh, 23 Ind, Cas. 352; 4 
P. W. R. 1914; 28 P.'L -R. rora, followed. L 
Leawa SINGH v. JAGAT RAM, (1923) A, I. R. (L) 
377 : n 4 924 

: s. 4l (8)—Pre-ehiption suii— Appen, 

second—Certificate, when not necessary-=Punjab 
Pré-emption Act (I of 1923), s. 7. 

Where a Court of first appeal fails to go into 
"the question of custom and a second appeal is 
preferred with the object of having the question 
of custom tried, no certificate under section 4x (3) 
of the Punjab Coürts Act is necessary for the 
validity of the appeal. L "PaRMESHRI Dis v. 
PARAS RAM ' 1 
Punjab Excise Act (I of 1914) s, 24 (8)—Ex- 

cise Manual, Vol. I, s. 407-—~Posséssion of couma 

tyy liquor outside licensed premises— Lácense- 
holder, vight of 

' Section 407 of Vol, I of the Excise Manual does 
not oyertide the provisions of section 24 (3) 
of the Excise Act. “It ethpdwers a license-holder 
to possess couiitty, liquor to any extent on the 
licensed premises, but does not entitle hiii to 
‘possess, more than the ordinary prescribed amount 
of one seer elsewhere. L EMPEROR v. PURAN 
Smon, 4 L. 10; 4 P. WOR. 1923; 24 Cr. L. J. 
667 : | 699 
Punjab Bxoise Manual r. 97 (d)—'' Preparation " 

ead “admixture,” meaning of, See OPIOM Act, 

1878, s. 9 700 
Punjab Land Revenue Act (XVII of 1887); s. 121. 

See . ADVERSE POSSESSION 685 


e 188 (12) (vi) See PUNJAB TENANCY 
< “Act, 1887, s. 77 (3) t ^ 08 








 INDÍÁN GASES, 4 


e [z025. 


Purjab'Münioipsl Aet'(ITI 0f 1911); :-45. 18129) (a), 
189; 198—-5i7e6t—"" Accessible to -the public; 
meoning of-—-Sanction to&ulld — Condition ‘regu 
lating line of frontage, when can-be.imposed. 

‘The exptession “ dccessible to the publie" in 
section 3 (i3) (a) of the Punjab- Municipal Act, 
méans' opern'to alt the public in,fact, whether by 
right or peftitssion. re 

The power to restrict the right of free building 
by private owners “upon ptivate land is: ccriferred 
upon Municipalities by section 189 cf the Punjab: 
Municipal Act. 7 

Under that section a Municipal Committee has 
no porer to enforce conditions regulating the line’ 
of frontage unless the intended builling abuts on 
a street. ; 

Under section 193 of the Punjab Municipal 
Act, a Municipal Committee may ‘refuse -permisa 
sion to build at all; but if permission is. granted it 
-can only -impose such conditions as are provided 
for in sub-section (3) of section 189 of the Act, 
-L ABUL HASAN -KHAN v. MuNICUPAL COMMITTER 
or DELEI, (1923) A. I. R- (L) 417 725 
—————~ 88, 169, 170,.178-—Public streel Lease 

of portion—Municipality, vight of. . 

When a street has vésted in a Municipal Comniit- 
tee, it Only has the power to exercise’ rights. over 
it ix order to maintain it as a Street and for 
purposes of public use as such. It has no right 
to interfere with the enjoyment of the right of 
way by the public by letting out a portion of it 
to a particular individual for a private purpose. 

Sundaram — Ayyar v. Mumtctpat Council of 
Madura, 25 M. 635; 2 M. T. J. 37, relied on. Te 
MUNICIPAL Coammrrer OP  MULTAN y. TAHLIA 
RAM, 5L. L. J, 26; (1923) A. I. R. (L) 272 £92 


— s, l70— Notice to vemove  structure— 
Failure to tender compensation, effect of. 

_ The language of section 175 of the Punjab Muni- 
cipal Act indicates’ that the requisition open to 
the Municipality is subject sto the payment of 

compensation, that is, the tetider of compensa- 

tion must accompany the notice. This procedure 
affords the person concerned an opportunity of 
appealing te the Deputy Comsissiener oip the 
subject of the reasonableness of tbe tender and also 
for securitig an assessment of the value ofthe ob- 
struction before it ceases to exist. 
_A notice under section 175 of the Punjab. Muni- 
' cipal-Act calling upon a person toremove a sttucture 
unaccompanied with the tendér of compensation 
is bad. L Guasrva v, EMPRROR, 4 L.:58 813 


-— s, 242 (1) (a), Notification under—Pros 
fession Tax—Naib Tahsildar, whether follows 
| Profession. ; 
A public servant, such gs a Tahsildar ora Naib 
Tahsilday, is appointed to, and holds, an office, 
and ddes not carry on a profession or calling such 
as wotud bring him within the purview of the 
Notification of the Punjab Government under 
section 242 (i$,(a) of the Punjab Municipal Act 
imposing a Profession Tax. L PALA RAM. 7. NOTI» 
FIED AREA CÓMMITEEE, Kor Annu, Disrrier 
MUZAPFARGARH,’ 4 L. 256 * . 
; Punjab, Pre-emptton Aet (Il 


t 19 ayes 
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(8) — Zówn-— Rural ' area vata ED 


included — within 
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Municipality, whether town—Presumption— 
Bhanamari village, whether part of Peshawar 
Town. 


An adminstrative act including a rural area 
within thelimitsofq Municipalitydoes not neces- 
sarily operate te destroy the pre-existing 
character of the area aye such administrative 
action js not in itself sufficient 4o make the area 
so included a sub-division of a towa for the pur- 
poses of pre-emption. 

„At the same time, the inclusion of a rural area 
within the Municipal limitsofa town is strong 
evidence of the urban characte?’ of that area. 

Any portion. of an agricultural village may lose 
its character as such and become, by the force 
of circumstances; a suburb of a town, anda suburb 
of this nature is to be regarded asa sub-division 
of a town for purposes of pre-emption. 

Umar Bakhsh v. Abdul Karim, 70 P. R. 1898, 
Abdulla v. Punnu Ram, 42 P. R. 1906; 85 P. L. 
R. 1907: 79 P. W. R. 1906 and Allah Dilla v. 
Muhammad Nasir, 7 Ind. Cas. 716; 84 P. R.1910, 
102 P. W. R. 1910, relied on. 

The village of Bhanamari is a sub-division 
of the town of Peshawar for the purposes of the 
Punjab Pre-emption Act. Pesh SHER ALI v. 
KALANDAR KHAN 200 


s. 3 (2) (8)— Urban immoveable property 
and village immoveable property—Town, what 
is—Prae-emption, or gin of. 

In order to determine whether property in dis- 
pute in a pre-emption suit is village or urban im- 
mo eable property, the Court has to deal not with 
the mauza or revenue area as a whole unit, but 
with the character of the particular land in suit. 

Muhammad Din v. Shah Din, go P.R. 1907; 
15x P. W. R. 1907, relied on. 

Areas which were formerly agricultural may 
be absorbed in towns and losing,all their former 
characteristics became suburbs indistinguishable 
in character from the town itself. 

It is not necessary to have a gradual develop- 
menf in order to make an area become part of a 
town; an enégirely new suburb may suddenly spring 
up by the constitution of a block of buildings. 

Allahe Ditta v. Muhammad Nazir, 7 Ind. Cas, 
716; 84 P, R. 1910; 102 P. W. R. 1910, relied on. 

The inclusion of an area within Municipal limits 
is a highly important factor to be taken into ac- 
count in detétmining whether that area is within 
a town or within a village. 

The law of pre-emption is derived from three 
sources, Mnhammadan law, the necessities of 
the existence of racial communities and public 
and private convenience. One of the main rea- 
sons for the agceptange of a pre-emptive right 
is the vital necessity felt by every community, 
when it first becomes homogeneous, to preserve 





' to itself its essential homogeneity. To allow landed 


estate to pass into the hands of stringers is 
not only to deprive the community of a valuable 
asset into which its communal right has not been 
entirely abandoned, but also to*entail the disso- 
lution of its internaleorganisation by the engraft- 
ing of strangers upon the common body. For 
ihese reasons the first right of pre-emption in the 


. GENERAL INDEX, 


II4I 
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case of agricultural land Ôr of the sites of 
agricultural villages accrues primatily to the re- 
latives of the original owner and after them, to 
other members of the proprietary body. 

. On the other hand, pre-emption in towns, though 
the principle may have originally “been evolved 
from Muhammadan Law, depends at the present 
time purely"bn the consideration of public and 
private decency and aonvenience; here iti$ not 
relationship but contiguity which (is of prime 
importance. 

In order to determine whether any specified, 
area is to be considered, as part of a town or part 
of a village, the test to be applied is whether such 
an area has retained any of its original character- 
istics which would be consistent with the or- 
ganisation of a society to whom the principles 
of pre-emption among agricultural communities 
would apply, or whether, on the other hand, itis 
one to which the principles of town pré-emption 
are applicable, Pesh MUHAMMAD ALI KHAN ry, 
MAKHAN SINGH 855 


— 8. (4— Pre-emplion right, nature of— 
Qualification for pre-emption whether must be 
retained till date of suit. 

The right of pre-emption in the Punjabis given 
by the Punjab Pre-emption Act, which provides 
that on a sale being effected a right of pre- 
emption arises infavour of certain classes of 
persons. 

Dicium of Shah Din, J. in Dhanna Singh v- 
Gurbakhsh Singh, 4 Ind Cas. 337; 9t P. R. 1909 
161 P. W. R. 1909; 148 P.I, R. 1909 (F. B.) 
followed. 

A person, therefore, who is entitled to pre-empt 
a sale on the date of the sale is entitled to enforce 
his right notwithstanding the fact that on the 
date on which he brings the pre-emptionsuit he 
Bas lost the qualification which gave him his 
right. 

Sanwal Das v. Gur Payshad, 4 Ind. Cas. 1793 
90 P. R. 1909; 159 P. W. R. 1909; 147 P.I, R. 
1909, Dhanna Singh v. Gurbakhsh Singh, 4 Ind. 
Cas. 337; 91 P. R. 1909; 161 P. W. R. 1909; 148 
P. L. R. 1909 (F. B.) and Hira v. Bansi Lal, 52 
Ind. Cas. 557! 90 P. R. 1919r 27 P. W.R. roto, 
followed. 

Fateh Singh v. Sant Singh, 27 Ind, Cas. 29; 43 
P, R. 1915; 47 P. W. R. 1915; r25 P. L. R. 1915, 
dissented from, 

Janki Prasad v. Ishar Das, 21 A. 374; A. W 
N. (1899) 126; 9 Ind. Dec. (N. $.) 947, distinguish- 
ed. L Azm KHAN v. SEWA RAM, (1923) A. I. 
R. (D) 458 797 
—— —— 8. 12 (8), as amended by N.-W. F. P. 

Regulation (II of 1906)-—'^By right of blood 

relationship,” “in order af succession,” meaning 

of —Persons entitled to pre-empt. 

The law of pre-emption obtaining in the North. 
West Frontier Province is one which deprives 
a person claiming to succeed by Will or other form 
of artificially regulated succession from putting 
forward pre-emption rights under section 12 (a 
of the Punjab Pre-emption Act as amended 
by the North-West Frontier Province Regulation, 
41 of 1906, but it includes all cases where the pre- 

e 8 
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emptér would be entitled to succeed to the prop- 
etty sold by tight. of blood -telationship, 
whgther such. relationship is with the - vendor 


himself, or with the natural heirs. of the vendor.. 


*. Clause’ (a) of section 12 of the Punjab Pre-emp- 
tión' Act assumes by its’ concluding words 
**ón ;order of succession", that any person who 
would be entitled ultimately to inhffrit, however 
remofe such inheritance might be, and however 
many preferential’, heirs might be in existence, 


has a right of pre-emption under the clause.. 


.Pesh HABIB Gur v. SHAHDAb KHAN 594 
Punjab Pre-emption Act (f .ot 1913)— Building 


mainly used as residence ang part as workshop. 


—“ Shop," meaning of. 
" The mere fact that a part of a building, which 
. [$ mainly used asa residence, isusedasatailor's 
workshop, would not convert the whole of it into 
a shop. * 
Thi word “shop” denotes a building primarily 
ü&sed' for the retail sale of goods. 
v. GOBIND Ram, (1923) A. I.R. (I.) 209 454 


: ——- 8, 8 (5; (a)—Guardians and Wards Act 
(VIII of 1890), s. 29—Sale by guardian of 
, minor with sanction of Court, whether liable to 
, pre-emption. 
' Section 29 of the Guardians and Wards Act 
prohibits the sale by a guardian of the property. 
of a ward without permission of the Court. The 
Court, under this section, makes no order for dale, 





but merely authorises a transaction which would, 


otherwise sot be binding upon the minor. The 
sale is in fact d transaction inter partes’ approved 
of by the Court, and the Court, having approved 
of the contemplated sale, has no further say in 
the matter. | ve 

Such a sale cannot be described as one made 
in execution of'an order of a Civil Court within 
the meaning of section 3 (5) (a) of the Punjab Pre- 
emption Act, and is not, therefore, exempted 
from liability to the exercise ofthe right of pre- 
émption. L Same Raw v. BARKAT ALI, '4 ai 
16 . | 
ETAN, 8.7. See PUNJAB Courts Act, 1918, 

EAO 2. o oan l A 
LIII  & J Pre-emption—Custom—Mohalla 

Bagrian, of - Kaithal in Karnal District — 
` Proof of custom. ' ai : . 
* Where a town is divided ‘into sub-divisions 
the pre-emptor must prove affirmatively the exist- 
ence of the custom of pre-emption in the particu- 
lar sub-division in which the Property in dispute 
is situate and the onus is not discharged by proof 
of the custom in the neighbouring sub-divisions, 





Mela Ram v. Bando, x2 Ind. Cas. 859; 59 P. R.- 


1911; 198 P. W.R. i011; 48 P.L. R. 1912; 
Prabh Dial v. Bhikhoo Mal, 61 Ind. Cas. 822; 3 L. 
L. J. 387, followed. : 


À judgment based upon a compromise or con- 


fession though of some probative force, cannot’ 
be placed on the same footing as one in which. 
after contest a: custom is held to be proved: 


ornegatived, -> ^" E ; 
- Imperial Oil 'Soap ‘and General Mills. Co., 
Limited, Delhi v. M; Masbah-ud-din, 61 Ind Cas,- 
32512 L. 83,-followed, > ` o9 cr n 4 


C... INDIAN: CASES, 
_Punlab Pre-emption.Act-—-1918—coneld; — : 


L Sant SINGH 


, 1917 Rev. approved bi, 


e : E923, 


| not exist in 
Mohalla Bagrian of the téwn of Kaithal in “the 
Karnal District. L LEKH Rat v.INDER MAL, ° 
4 Le 176 658 . 
s. 16—7 Owner,” theaping of. | ; 

The word '' owndt ” as used iz, section 16 of the 
Punjab Preemption Act does not mean a person, 
who is notin danger of osing his ownership right , 
at the instance of a pre-emptor. L Hapavatt 

ULLAH v. GHULAM MUHAMMAD REG, (1923) A, I. 
R. (L.) 529 444 ` 


7 ' S. 16 (secondly) —''Siruciure"; meaning 
o T , oo. H AI 
. The owner ofa “ building or other structure " 
on asite, within the meaning of section 16 (secondly) 
of the Punjab Pre-emption Act, is like a co-owner 
in the property sold and, therefore, his tight of 
pre-emption is inferior only to a- co-shater: 
therein. MSS 

“The word “building " or “structure” is not 
definedin the Punjab Pre-emption Act, but, for 
the purposes of section 16 (secondly) of the Act, 
the word structure can be applied to a wall: or a 
shed or any other unsubstantial erection, for 
which the word ''building"" cannot be used. 
Therefore, not only the owner of a building on a 
site, but also of an erection of a less substantial 
kind has a right of pre-emption in respect of it. 
L MUHAMMAD Umar v. PAYAZ-UD-DIN '911 


s, 16 (sixthly)—Pte-empton—Sale of 


The custom of pre-emption* does 


different shares in house— Owner of house 
“contiguous to some shares, whether can pre- 
empt. : "ox i 


Three co-owners of a house scld the respective 
portions of the house owned by them to the same: 
Berson on diffetent dates by ‘separate sale-deed 
and for varying considerations. Plaintiff, who 
owned a house which was contiguous to two of 
the portions'sol&, brought a suit to pre-empt the 
sale of all the portions sold » 

Held, that the mere fact that all three portions 
sold were at one time parts of a single hotise, was 
not sufficient in law to enable the plaintiff to 
claim pre-emption in respect of that portion which’ 
was not independently subject-te his right of- 
pre-emption. L GENDA RAMv. RAM CHANDER 1018 


Punjab Tenancy Act (XVI of 1887), ss. 58, 76° 

(i). (e), (D—Purchase of occupancy vights by 
. landlord— Tenant, whether can withdraw—-Suit by 

heiv of tenant to recover occupancy lands, whether 

. maintainable— Jurisdiction of Civil Courts. 

It was not the intention of the Legislature to 
render the action of an occupancy tenant itre- 
vocable once he had made àn application under 
clause (2) of section 53 of the Punjab Tenancy 
Act, and he has as much rifht to réfuse to carry 
on the proceedings as the landlord has to refuse. 
to accept the valuation of the right of occupancy 
by the Revenue Officer. An occupancy tenant 
hasa right to withdraw his offer made under 
section 53 (2) ofthe Punjab Tenancy Act ùp to 
such time as thee landlord makes the payment | 
contemplated by sub-section (5) of the gectian. 

Labhu v. Hamira, 38 Ind, Cas. 944, I P. RY 


a 
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A suit by the heir of an occupancy tenant-to 


* recover the occupancy lands from the landlord 
. on the ground that an alleged purchase of the 
* occupancy right by the landlord, is null and void 


_ isnot batred by tle provisions of section 76 (i) 


(9), or (f ) of the Pünjab Tepancy Act. L GHULAM 
QUTAB-UD-DIN V. SARDARA, 4 T. 1735 (1923) A. I. 
R. (L.)8521; 5 T. I. J- 338 » ^ ROR 


s. B9— Occupancy tenancy— Joint tenants 
prueba Cd iere Lied of shares—-Partition. 
' ' The principle to be followed in cases of succession 
to an occupancy holding, as against'the landlord, is 
that joint tenants of a holding, even though it 
,was not held by their common ancestor, are to 
be regarded as a single tenant, and as long as: any 
‘of them, or the descendants of any of them, survive, 
the landlord cannot claim in.the share of any 
tenant whose line has died out. n 
" Mohru v. Mutsaddi, 109 P.R. 1894 (F. B.), relied 
‘on. aa i 
. The division of'a joint occupancy holding for 
purposes of cultivation or in order to enable the, 
;co-sharers to raise money by mortgaging their 
Shares in the holding does not indicate that the 
holding has, as a matter of fact, been finally parti- 
‘tioned. L AMIR KHAN v. MINH MAL 370 


————— 88.77 (8), (i). 98— Jurisdiction of Civil 
. and Revenue Courts—Suit by superior proprietor 
. for declaration of right to vecovey dues in kind 
from inferior: proprietor, nature of—Suit, whether 
` cognisable by Civil oy Revenue Court—Direction 
-under s, 98, whether: confers jurisdiction on 
. Civil Couvi— Jurisdiction, whether can be 
< conferred by consent. E ! 
Parties to a suit cannot confer jurisdiction upon 
“any Court by mutual agreement., ` M 
, A suit for a declaration of the right of a superior 
proprietor to recover dues in kind fron? an inferior 
proprietor is essentjally one arising out of the 
-conditions of a tenancy and is excluded from the 
“cognisance of a Civil Court by section 77 (3), ($) of 
‘the Punjab Tenancy Act. ; <A 
Section 98 of the Punjab Tenancy Act refers 
solel} to the action of a Revenue Court, It con. 
fers upqn the.Reyenue Court:a certain power of 
making a.direction.to the parties before it. That 
direction may bind the parties, but it does not 
necessarily bind a Civil Court, or confer upon 
that Court a j@zisdiction whichit would not other- 


` wise possess. Where a Revenue Court refers the 


“parties to a civil suit under the provisions of. sec- 
tion 98 of the Punjab Tenancy Act, the Civil Court 
‘does not thereby acquire, jurisdiction to hear a 
suit which it would otherwise be -incompetent 


''to entertain, under the other provisions of the 


Taw.'Pesh. PUNNU Lat v. BROJA RAM 7600 





of’ Civil ‘and Revenue Couris—Suit by landlord 


for . declaration. of right to- recete batai—Suit ° 


for correction of vevenue entry. . M 
e; Tuere is no^foündation for the idea that suits” 
ibrogght.hnder the. Specific Relief Act are ipso 
Jacto entertainable only by Giyil Courts. Whére 
a suit falls within the purview of any Clause of 


GENBRALZINDEX, . 4 


_ (1923) A. LR (Cj 527 


is 
$ e ach 
Punjab Tenancy Aot—teoncdld, '- 5. 075 
section 77°(3)-of the Punjab Tenancy Act, that 
suit must be heard by a ‘Revenue Court, wheter 
or not so far as the form of the suitorthe particular 
remedy prayed for is concerned the guit also falls 
within the purview of any section. of the Specific 
Relief Act, m ; MTS 
Ibrahim, V? Akbar, 34 1nd. Cas. 209; 58 f. 1. 
R. 1917; 104 P. W.R.19r6,folowed.  ; om 
~. Rahmun v. Hasham, 7 Ind, Cas. 7&7; 73. Po Re 
1910; 103 ,P. W. R 1910; 144 P. L. R. roro, 
dissented from., 5 TEM Rs 
A suit by a landloré against a tenant for de- 
-claration that he is entitled to take bata? instead 
-of a:cash malikand from the tenant falls under 
section 77.(3) (4) of-the Punjab Tenancy Act and 
-is exclusively triable by a Revenue Court, . - 
Gamu v. Karim Khan, 33 P. R. 1958. (P. B); 
83 P. W. R, 1908; 171 P. L. R. 1908 and - Sawan 
Singh v. Rahman, 55 Ind. Cas. 739, relied on, 
Obitey ‘dictum.—-A suit for the correction of 
'a revenue entry is triable -by a Revenue Court 


-alone and the jurisdiction of. a Civil Court to try 


‘such a süit is barred ` under section 158* (@2---(ut) 
of the Punjab Land Revenue Act. L DASONDHI 
V. BADAR BAKHSA, (1923) A. I. R, 4L) 405; 4 Ln 
32715 L. Y. J. 335 í2oIO878 


Putni Regulation (VHI oi 1819), s. 8 (9)—P'ro- 
ceedings for realization of arrears of vent, nature 
of—Service of notice on defaulier,. EO 
Proceedings under the Putni Regulation, taken 

for the realisation of arrears of pulni rent, are 

not.taken against persons at all, but against the 
tenure; and the Zemindar is quite right in setting 
out in his petition and notices the name of the 
putni and the name of the putnidar as record- 
ed in his books, The Regulation does not cone 
template service of ifotice upon the -defaulters 
personally. The proceeding is thus throughous 
against the tenure, and the mêre, fact that-in the 
application tothe Collector, the Zemindát mentions 
the names of one or two of the parties in possession, 
though not registered in his books, end omits.to 
mention the names of others, does not in any way 


' vitiate the sale or render the proceedings invalid. 


It is incumbent on persons who acquire an in- 


` terest in a putni- tenure by succession to get them- 
'selves registered in the books of the landlord. 


1f they fail to take the necessary steps and.at the 


"same time make default in the payment of rent, 
‘they cannot very well be heard to assail the 1e- 


gality of a sale under the Putni Regulation on 


` the ground that their names were hot mentioned 
‘inthe application to the Collector: O° BEHARI 


LALU. NASIMANNESSA Bint, .37 C. L. J; 2az: 


482 


ia: à | Act (IX of 1890), ss. 78, 77—Carri 
s..27 (8) ()—Pwnjab Land Revenue Act . sawaya Aok T » y "Nok, 
(XVII of 1887), 5. 158 (2) (vh — Jusisdiction . 


of goods—-Goods consigned - under Risk | Note, 
Form B— Non-delivery—Swuit for damages— 
Notice, whether necessary— Auihority to sign 
Risk” Noi; —Wilfut neglect, proof of. | 


The provisions of section 77 of the Railways 
Act apply to a. suit-to recover compensation 
for the non-delivery of goods consigned to à. Rail. 
yay Company for carriage. pad a 


ding o, XN 


*. 
Railways Act—contd.« 


East Indian Rai way -Compauy-v. Kalk Chavan 
Rim: Praskad, 69: Ind Cas, 103: 3.P. T, T. 215; 
(1922) Pat. 145; (1922)-A. I: R. (Pat) 106, dis- 
sented frome . 

- Great Indian: Pensulay Railway Company v. 
Jitan Ram- Nirmal Ram, 72 Ind. afas. 440; 4 
P. In "T. 173; (1023) Pat. 82; © P. L. R 169; 
(1923) A. I R (Pat) 285; Pat. 442, followed. ` 


, Under se&tion 72 of the Railways Act aconsignor ` 


. of goods is bound -by the, provisions of a Risk 

' Note signed by a person who actually delivered 
‘the goods to the: Railfay: Company. 

. Where goods are consigned to a Railway Company 
for carriage under Risk Note, Form B, and the 
‘Company issued fot:compensation for non-delivery 
. of the goods, if the Company proves loss of the 
goods; the burden is ‘onthe: plaintiff to establish 
that the-loss ‘was due either to the wilful neglect 
of the Railway Administration or to theft by, .or to 
the wilful neglect of its servants. Pat E. I, R. 
Co, tn. v. GOPIRAM-GOURISHANKAR 642 


= 8. 74 Résb-note—Exemption— Proof of 
loss or destruction. | 
A Railway Company in order. thatit may claim 
‘ sam exemption from a liability to pay damages 
. by virtue of a Risk-note executed in their favour 
by a consignee must prove ‘that. the goods .con- 
signed have been lost or destroyed, that isto say, 
that they areno Jongerin-the--possession of- the 
Company and that they are not lying about in 
, their premises or that some kind of search for 
, them -was made by the Company. It is not 
sufficiént nierely to prove that the goods were 
not found at an intermediate station and ‘that 
they are untraceable, in the absence -of any evi- 
, dence that they were loaded at the station of 
consignment, .N' DAUDBHAI v. G: I. P. RAILWAY, 
,N. L. J. 97 375 
s. 77, applicability of—Claim based on 
non-delivery— Notice to Railway Company. 
. The provisions.of. section 77 of the Railways 
Act apply not.only to claims for compensation 
arising out of loss, destruction or deterioration 
of goods, But also to claims arising out of none 
delivery or ‘wilful mis-delivery. 
Madras and Southern Maharatia, Railway Com- 
-panyv: Haridoss Banmali Doss, 49 Ind. Cas, 69; 
41 M. 873; 35 M. L. J. 35; 24 M, I. T. 38; 8 
L. W. 340 and Deorao v. Great Indian Penin- 
sular. Railway C9., 14 Ind. Cas, 684;,8 N. L. R. 
34, relied on. 








East: Indian. Railway Company v. Kali Charan- , 


Ram Parshad, 69 Ind. Cas. 103; 3 B. L. T.. 215; 
(1922). Pat.. 145; (1922) A. I. R. (Pat) 106, 
: dissented from. E: 
In the matter ofrequiring a notice of a claim 
fo & Railway Company in order to enable the 
latter to make enquiries and, if possible, to recover 
the goods, there is no reason for making a distinc- 
tion between cases of loss and cases of non-delivery. 
Courts ought, not to import distinetions such as 
, the above into the Railways Act unless they rest 
aupon some basis.of:sound reason which would be 
ped to have commended itself to the Legis- 
ature, ipm 


INDIAN CASES.  . è 


CM OE 
[1023 ` 
Railways Act—concld : ur 


. 

The provisions of the* Railways Act as to 
notice must [, 
who is desirous of serving an effective notice 
of claim must direct it to the Manager-or the Agent, ^ 
as the case may be. N. Jiwanpas v. AGENT E: 
I. R. Company, 19 N.L.GR.*r39. 1083 - 


Railway Company—Goows consigned: under ‘Risk 
Note, Form B—Loss of goods—Wilful neglect 
or theft—Onus of proof. , 3 : 


Inan action for the, price of goods short 
‘delivered, by & Railway Company to whom they 
were consigned for carriage unfer a Railway 
Risk Note, Form B, the onus lies npon the 
plaintiff to prove thatlosswas due to theft by. 
orto wilful neglect of, the Railway Company’s 
‘Servants, d : 

Although in equity a, Railway Company ought 
to give such information to their cusfoniers as 
is in their possession with regard to‘ the loss of 
goods delivered to them, it is not incumbent, 
under the Jaw, upon them to do go. Still 
the Company should produce before the Court 
for examination those of itsseryants who are in 
a position to-be acquainted with the facts relating. 
to the disappearance of the goods. Where this 
is done, the absence of any explanation by the 
Company as to what had happened to.the ‘goods, 
is not.evidence that the short delivery was- due 
to wilful misconduct of the Company’s - servants, 

Smith, Ld. v. Great Western Railway Co. (1922) 
r A.C. 178;91 L. J. K: B. 423/27 Com, Cas. 247; 
38 T, L. R. 359, followed. BG. I. P. Ramway 
v. HIMATLAL JAGJIVANDAS, 25 Bom, L. R. 350; 
(1923) A. I. R. (B.! 389 f i 


~—Risk Note, Form B—Suit for damages 
Jor. short. delivery—‘‘Loss’' meaning of— 
Burden Of prgving loss—*'Robbery" and: theft,” 
meaning of. . " 


In a suit for damages for non-delivery -of 
goods against a Railway Company wese the 
plaintiff has not alleged loss of the consignment, 
it is for the Railway Company to prove the loss 
before seeking protection under the Risk ‘Note, 
Form.B; and it is only affer it has proved this 


_that the plaintiff can be required to prove that the 


loss was due to a cause for which the Railway 
Company was liable. a 

Ghelabhai Punsi v. East Indian Railway 
Company, 63 Ind. Cas. 241; 45 B. 1201; 23 Bom, 
L. R. 525 and Secretary of State Pd Tndia 
An. Council y. Firm Jiwan. and Abdullah, 71 Ind. 
Cas. 609; 21 A. L. J. 220, relied on. ANS 

East Indian Railway Co. v. Nathniall, 39 Ind. 
Cas. 130; 39 A. 418; 154. L. Y.*321 and Smith, 

Limited v. Great Western Railway. Co., (1922) 1 
A. C. 178; or L. J. K. B..423;,27 Gom: Cas, 247; 
38 T. ©. R. 359, di tinguished. ; 

‘The word"'loss" in Risk Note, Form B; means 
loss to the RMlway ‘Company and-not loss to the 
plaintiff, » m pv 

Secretary of State for. Imdin in. Council v. 

Fim Jiwan and Abdullah, 7a End. Cas, 4609; 
21 A. L. J. 220, followed. - LEE . 


} 
9 


be strictly. observed, and. a person * 


/ 


7 


/ 


Vou: 


Railway Company—concid. : 3 . 

Hill, Sawyres & Cp. v. Secretary- of State, 
61 Ind. Cas. 926; 2 1. 133; 3 L. lx J. 297, dissented 
from. 

The terms “robbery’’ and “theft” in Risk 
Note, Form B, have “the same meaning in the 
case of theft fron} a running’ train. ` 

Great Indian Peninsular, Railway Co. v. Bhola 
Nath-Debi Das, 70 Ind. Cas. 854; 45 A. 56; (1923) 
A. L. É.(A.) 79, relied on. A e I. RAUWAY 
COMPANY v. KISHEN Lar, 21 A. L. J.. 438; 9 O. 
& A.L. R. 531; 45 A. 530 986 


Registration — Morigage-deed — Fraud — Presump- 
ba, tton—Burden of proof. 


Where the party attacking a mortgage-deed 
relating to several properties on the ground of fraud 
in registration, shows that the property in virtue 
of which registration was effected either did not 
exist or that the mortgagor never had any title 
thereto, the burden of showing that no fraud had 
been committed 1s thrown on the other side. The 
fact that such property was entered in the deed 
is in itself suificient to raise a presumption that 
a fraud was intended. ~ 


Harendra Lal Roy v. Hari Dasi Debi, #3 Ind. 
Cas 637.41 C. 972,27 M.L. J. 80; 1. A. L. j. 
774; 16 M. L. T. o; ugi M. W. N. 462; x L. W. 
1050; r8 C. W.N, 417, 19 <. L. J. 484; 18 Bom. 
L. A. 110 |P. C) and Jadunath 


Biswanath Prasad v. Chandra Narayan — Chow- 
dhury, 03 ind Cas. 70; 48 1. A. i27; 43 C. 509 
(P. Cy, explained, 

Pahladi Lat y. Laraiti, 48 Ind. Cas. 200; 41 A. 
22; i0 A. L, 37. and Ram Dat v, Ram Chand- 
rabalt Debi, 32 fad Cas, 449, 4 P. L. J. 433, dis- 
tinguisned, O Suxja v, BIJAI BAHAPUR SINGA, 
9 O. & A. L. R. 107 Ls 


hd 
Rozisteatioa Ass (VL of 1903), ss. 2 (7), 17 (1) 
; (djg-Construction of documant— Agreement to 
lease— Registration. 


* * 

Defendant executed a document in plaintiffs’ 
favour ewhereby he acknowledged the receipt 
of a certain sum as earnest-money and agreed to 
lease to the plaindiffa certain area of land for 
five years on an annual rental of Rs. 180: 

Held, that the. documen. was an agreement 
to lease and required registration under section 17 
(1) (d), 1ead with section 2 (7), of the Registration 
Act. L NANAK CHAND v. MUHAMMAD ZAHUR- 
UD-DIN, 4 le 44: 5 Le Le J. 257 927 
|. 17— Agreement conferring  pre-emp- 

tion right— Revisiraivon. 

: An agreement conferring a right of pre-emption 
does not create any right inimmoveable  ,10p- 
erty, and is enforceable without being 1$gistered. 

Kashi Kundi v. Sumer Kunbt, 5 Indi Cas. 234; 
32 A, 206,7 A. L.]J. 206,-foliowed. 

Ramasamt Pattar v. Chinnan Asari 24 M. 
49 4t p.4or, dissemxed irum. B UrtaMRam v. 
at KOSA, 25 Bom. Le. ako 7», (923) 4. 4. R. 

(B.) 226: 47 B, 283 ba 666 





GENERAL INDEX, 


CES 
Registration Act—contd; "o 


l e z e 
— g; 19-—Memorandum of terms of mort- 
gage— Registration. : 

An entry in a bahi which recites the terms of 
a mortgage but is not signed. by any ofthe 
parties to the alleged mortgage, is pot an instru- 
ment creating any right within the meaning .of 
section 17 qj the Registration Act and does not 
require registration. L TiRxHA v. SOLHU , 642 


. 

— — — gs, 17, 28, 29—-Place of quio. 
Mortgage-deed—Property not morigdged included 
to give jurisdiction tat particular Registrar — Regis-, 
tration, validity of—Bersonal coven.mt, suit on, 
whether matntainable— Limilation — Limitation 
Act( IX of 1908% Sch. I, Art. 116. 

Where certain property which is not intended 
to be mortgaged is included in a mortgage-deed 
merely to give jurisdiction to a particular Subs 
Registrar to register the deed, the properties really 
intended to be mortgaged being situafe outside 
the jurisdiction of the Sub-Registrar, the registra- 
tion of the deed as a mortgage-deed is invalid as 
being in fraud of the Registration Law.  . . 

Harendra Lal Roy Chowdhuri v. Hari Dasi,’ 
Debi, 23 Ind. Cas. 637; 4r €. 972; 27 M L. J. 
8o; (targ, M. W. N. 462; 16 M. L. T. 6; 18 C. W. 
N. 817; 19 C L. J. 484; 16 Bom, L. R. 400; 12 A. 
L. 5.774; t L. W. 1050; 41 I. A. 110 (P. C), 
Biswanalh Prasz4 v. Chandra Narayan: Chow- 
dhury, 63 Ind. Cas. 770; 45 C. 509; 48 I. A, 127 
(P. C.), relied on. 

Notwithstanding the invalidity of the deed 
as a mortgage, however, a personal covenant to 
pay contained in such deed, is valid and enforce- 
able inasmuch as under section 29 of the Registra- 
tion Act a deed containing such a covenant can 
be validly registered at any place where the 
parties to it desire and a claim based on such a 
covenant is governed by Art. 116 of Schedule I 
to the Limitation Act, 

Joginee Mohan Chatterjee v. Bhoot Nath Ghosal, 
29 C. 654, 6 C. W. N,856, Biswanath Paasad v. 
Chandra Narain Chowdhury, 63 Ind, Cas. 770; 48 
C. 509; 48 I. A. 127 (P. C.), followed. 

Per Devadoss, J.— Where a document consists 
of two or more parts or where there are two or 
more covenants in a document, the mere fact 
that une part or one covenant becomes inoperative 
or invalid py reason of non-comphance with or 
violation of the provisions ot the Registration 
Act, does not necessarily make the other parts 
or covenants of the document invalid ox inopera- 
tive. e 

Kalka v. Mathura Das, 50 Ind. Cas, 220; 21 O. 
C. 341, dissented from. M DRONAMRAJU RAMA 
RAO v. KISSAPRAGADA VEDAYYA, (19253) M. W. N. 
106; 44 M. la J. 3731 32 M. L. T. 222; 17 L W. 
695; (1923) 4. I-R. (M) 447; 46 M. 435 188 
88. 17, 47, 49— Execution of deed of gift— 

Adoption of son—Regsstration | subsequent. to 

adoption, effect of. 

The effect of sections 17, 47 and 49 of the 
Registration Actis that if a title under a 
deed is compiete except for registration, uo 
subsequent alieuation of or ucaling with 
the property by the vendor or donor, as the 








due 


«146 
. 
Registration Act- contd, 


case may’ be, can deat té title, which; on 
registration, becomes an, absolüté ' fille dating 
fion, the date of the exécution Of ‘the document. 
r. does the subsequent Dirt Of adoption of d 
gud jr. “death of the dotor Gr Véndor lave ny 
fect'in ‘defeating’ a title Sbtáliled under ar in- 
umm eXécutéd before the bappesing of tlióse 
evénts Dut registered theréaffet: 


Ve t Fania Redi. g. Pillati* Rama Reddi, 
serie Cas" 40% Jo Mz. PE "MCI J. 6gor4 L. 
Y. |, 483; (i617) M. W. N. 114 ad MIT, 456; fol- 

AG hele a Y T of git w ENN and Handed 
yer to the. ‘donee . an “dle néxt day the doncr 
MES d Son ahid thefeaiter thé deed wis Te- 


1d, that the’ deed of us Was petfeetly valid 

ak “ee L5 UE agp on, ‘did Hot sfect its 
validity. "M KALIANASUNDARAM PLAI v; ,KA- 
ie. Morem 1 irae W. zar (0913) A; I. R. 
nere '208 





pt 





~ 


a. 17, 49—-Péiition to Revinue Court in 
ais Proceédings— Admission of tile—-Re- 
fistvatton, “whethbr necessary. 


, Am application in i ine apakah n ‘procéedihps in 

the Revenue: Court, ‘by, the’ defendant admitting 

plaintiffs’, claim - to à portion of 4 Holdiiig is not 

& document Of title and does not fequite mede 
Di ZA 


tion; 
Misrata y n y. “Bishesha¥ D bó, $ Iud. 


c. Jagrati. 
9, x " die 
iei 44 2 " j i 


Cas; 701; 38 A. 336 TAL “A. ) 
tinguished, A X 
BAGAR: 





iM 


a Preteens Satine te create b Mm ji fate, 
‘when the decldration sought id made; and requires 
registration to render it admissible in evidence. 

Bengal Banking’ Corpáration v Mackertick, 10 
€. 315; 8 Ind Jur. 436; 5 Ind. Dec. (W.S) ait, 
followed. B TIRTHDAS GHANSHAMDAS 9. SADHU- 
SINGH UpHAsSINGH; 25 Bom. I. Ri 313; (1923) od 
I. R. (B.) 287 


nga 17 2). (Wala, Jj immoveable propa 

erty— Receipt for earnest-money, whether compu. 

.sorily registrable, ca 

.A document, which merely evidences t the receipt 
of earnest-money in respect « of à sale of iminove- 
able property of the value of more than RS. roo 
aud does dot in any way credte or declare any 
rights in the property, but récites that another 
document would subsequently bé ékecutéd’ which 
would serve as a document of. title in respect ot 
the propetty . agreed to. be sold falls, within the 
purview of section.17 (2) (v).of . the, Registration 
Act and is not compulsorily tegistrable, ,, iL 
GUNDA RAM V, RAM CHANDER 1018 
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Registration Act—concid; 


— k 49—Unregistered document. Adis 
sion for collateral purpose. See ADVERSE Pos? 
SESSION "889 





PM 72, 78, 91— Réfusal to végister; vefüsal 7 


to admit for registration, and vefüsal to, accept Tor 

' vegistvation, | disticiion between— Refusal 
vegister— Appeal | to Hhgisirar—Suit to euo 
registration, s when maintainable. 


. For à suit to lie inider section y7 ‘of the Repiste: 

tióh Act the following requisites are nécesshry:— 

(1) The-presertation of the document. required 

to be registered bya person authorised to 
present it to the Sub-Registrar; 

(2) A refüsál to register by the Süb'Réjlsitar; 

(3) An appedl within time to thé , Registtar; 

(4Y Æ réftisal to register by the Registrar ; ; add 

( A The itistitution of thé suit within 'tliné; 

The, expression pode to'adshit’ à docuniért 


tion between the ue unes pd “refusal - 
for registration” ana “refusal to register,” 
Gangadata,Mudali v. Sambasiva Ms dali, 34. Tad. 


uo 


Cas. 269; 19 M. L. T. 397; (1916) 2 M. W. NG. 38, 
distinguished, . 
Therefore, in order to validate suit, ander, 


section 77 of the, Registration Act there must be 
a refusal to register and not merely a refusal to, 
accept for registration. 

, Section 72 of the Registration Act, must, however, 
be read widely as, giving a general power, of appeal 
in all cases where registration is refused and, where 
refusal is not on the ground of non-execution, 

Shama Charadh Das v. Joyenoolah, x1 C. 7561 5 
Ind. Dec, (N. S.) 1259, "relied ofi. 

There is no authority for the proposition that 
Where the Sub-Régistrar refuses registration’ a 
number of different grounds," thêre'is io^ appeal 
to the Registrar under section 72 of the Registra- 
tion Act, iierély by r&asón of tite fact tat one 
of those (grounds réfer$ to à question of lifitdtion, 
Peal Bist AimNá v. MOHAMMAD RUKAN ALA 


Riparian Owners—Sudden change tn . course . of 
river—Land belonging to.one owner joined.. with 
that of. another—Ownership, transfer of—Principla 
applicable— Identity of lands not lost, effect of— 
Dhardhura, custom.of, meaning of —W ajib-ul-arz; 
construction of-— Bengal, Allusion . and Diluvion 
Regulation (X I of 1825) 93. 4 T 6). 


TAY neta 


corte 


t iti 


“Mol. 93) * * 


Biparian m 


ófa fiver: 

The Sujlb-ul-ort o B a aie on one side ofa 
river cotitdinéd the following'entry: `“ As betwéen 
our villagé and 1 le opposite village D, there is an 
old boundary" formed by the main stream “of the 
river, and as up till now the main” stream “flows 
below our village the land of the" katri” appertains 
to Village D, “but when the main stream shall 
flow Below D, wè shall be entitled to the lànd 
of ‘the katri?" The p ake of the village ‘on 


M EY 


Prasan ù. Har NARAIN Da. 9 oT 
(1923) A. I. R. (0) 102 


Biene et 


Li. y.'518; 
24 727 


in sup 
ah s v. “Allah - itta, 38 meat Cas. 354; i P. R. 
19071) EIZP. es aim L2: M. dn 31e a M. L. 


a BA 


beree de Dk 


R. 1917] HII "P. de R” 1917; d: PL wW. RO 1917, 
followed. LÁ MAHOMED KHAN V. ALY AKBAR 
KHAN, 4 L. 133 A 613 


‘Sen Customs Act. (VII, of 1878)-— Customs duty 

‘Ratlway Compapiy——Stoves imported 
sinto British, Indio Line owned by Government 
but worked by Lambang — Liability of Company 


to pay, exstems. iki 


n. P. 


GENERAL, INDEX. 


e 11474 
Sea Customs Act—concld.. e * 6 


- As the G. T. P. Railway is owned - PS the Gov- 
ernment and has been made over to the Compfny 
simply for management under contract, the stores 
purchased and imported by the G. Z. P. Railway 
Company inte India for the use of the undertaking 
are, at the tyne of importation, goods belonging 
to the Government for the purpose of the pay- 
‘ment’ of customs dut. B S#CRETARY ‘oF STATE 
FOR Inpiav.G. I. P. RAILWAY, 25 @om. L. R, 
470; (1923) A. Y. R. (8. ) 423 ' 468 


Specific Rolie? Act (Rol 1877), s. 22—-Specific 

performance—Dtscretion of Court. 

Courts have an*absolute discretion to decree 
specific performance or not. | 

Specific performance should be refused where it 
is likely to prove a source of constant trouble 
nd friction between the parties and would not 
result in an appreciable adyantage to the’ plaintiff, 
or where the decree for specific -perforinance., is 
likely to prove nugatory owing to the exercise 
by a subsequent vendee óf a superior right of pre- 
emption. L GENDA RAM v. RAM CHANDER 1018 


s. 27—Specific performance Constructive 
“ notice, doctrine Of, applicability of-— Third person 
in possession—Duty of purchaser to maké' Enquiry. 


Defendant purchased a piece of land knowing that 
the Supetstructure on the land belonged to another 
person than his veridor. He made no inquiryas to 
the nature of that person's possessión or that of 
his sub-tenahts who were ‘actually in ‘occupation 
under’ him, and it ultimately appeared that there 
was a prior contract tosell in favour of that person. 
In a suit by thelatterfor specific performance of 
the agreement to sell in his favour: 

‘Held, that defendant must be taken in Jaw 
to Have. had constructive notice of the . prior agree- 
ient to sell and of all thé equities ‘in favour of 
the plaintiff, since he had wilfully abstained from 
or grossly neglected to make an inquiry which would 
have informed him of the prior agreement and” hè 
was, thereforé, ‘not entitled ` to “résist” “plaintiff's 
suit for’ specific perforthancé.” . 

The” “general principle of Constructive notice in 





“such cases as the above is that” ‘notice of thei occü- 


pátion of the’ properties purchased bya person other 
than ‘the vendor which indicates that the” vendor 
is not entitled to present | possession, at once ‘pits 
the purchaser on inquiry as to the interest that 
occupier holds in the property. Where nothing 
tnore is known to t purcliaser, or would be known 
to bih, ‘on réasona ple’ enquiry, than the fact that 
certain tenants äre in "Ocrtpation' ‘under a fenanf 
fight" he is tiot affected with notice of more ‘than 
the facts as to those tenants’ tights. ' 

"But whet, -eyond this, the purchaser is directly 
informed and, therefore, knows of thé’ ‘occupation 
of thé property by” another whether by himself: 
or by his sub-tenant he is equally put upon ‘notice 
toingpire into the interest of that other. The 
absencé of such inquiry will’ fasten the “purchaser 
with ^ "de ‘equities which: the” “occupier holds 
against ‘thé purchasré’s vetidor. ` 

Dasigs v. Davison, (1809)16 Ves, (Jun) 249; 

33 E. R. 978; 16 R. R. 171, Hint v. Luck, 
aU 991) 1 Ch. 45) 70 D, J, CB, 30i 83 L T, 479 


4 


S7248 a 


Specitio Relef Act—cwndid,.. —' _. 


EN R. 155; 17 T, L. R. 3 and” Faki Ibrahim v. 
ki Gulam Mohidin, 60 Ind. Cas. 986; 45 R. 
gto; 23 Bom, L. R. 335, followed, M BABA SHAH 
‘w: "MoHAMMED AKBAR, (1923) M. W. N. 280; 17 
'Üh. W. 541 32M. L. P. 301; 45 M. L. J. 1574 
(1923) A. I. R. (M.) 563 P 297 


Sg, 49 Declaration as to right of succes- 
ston—Sufj, maintainability of. 
JA suit does not lie for a declaration, not of an 
+ existing right but of a sped successionis, that is, 
the chance or possibilityeof acquiring a mght in 
the future. The Courts will not grant a declara- 
"tion that plaintiff is entitled to succeed to certain 
property on the happening of a  ertain event. 
- Sirimathoo Moethoo Vijia Ragoonadah Ko- 
* landupuree Natchiay v. Dorasinga Tevar, 2 Y. A. 
169; 15 B. L. R. 83; 23 W. R. 314; 3 Sar. P. C, 
]-456 (P.C), Greeman Singh v. Wahavt Lali 
Singh, 8 C. 32; 9 C. I. R. 249; © Ind. Jur. 
x9r; 4 Ind. Dec. (N. $).8 (P. C.) and Pirthi Pal 
Kunwar v. Guman Kunwar, 17 I. A. 107117 C. 
933.; 5 Sar. P. C. J. 569; Rafique & Jackson's 
P.C. No. 118 ; 8 Ind. Dec. (N.S.) 1167 (P. C.), 
AXelied on, LLALO v. PAzAYJDIN, (1923) A. I. R, 
(Li) 403; 4 L. 106 88 


8. 48— Hindu manager, alienation by— 
Declaratory suit by co-parceners, whether com- 
petent—Decree for possession on payment of 
Court-fees. 








A Hindu co-parcener is not competent to sue ` 


for a mere declaration, that a sale of the family 
property by the manager is mot binding on the 
amily. He must sue for possession as well. 
Nevertheless even if he has asked for a mere 
declaratory decree, he can be given a decree for 
possession on his payment of the necessary Court- 
fees, L AMIRU. KAHAN CHAND, (1923) A. I. R. 
(14) 255 . . 818 
—————- Bü. 68, D6— Temporary injunction— 
“Injunction, whether limited to subordinate Courts. 
` Section 56 of the Specific Relief Act, which occurs 
inthe Chapter relating to perpetual injunctions, 
has no application to temporary injunctions 
which are by the express words of section 53 left 
tobe regulated by the Code of Civil Procedure. 
A Court can issue a temporary injunction stay- 
ing proceedings in a Court not subordinate to 


it. i 
The Code of Civil Procedure is not exhaustive 
and the Courts have inhereht jurisdiction to 
act ex debito justitiae in order to do that real 
and substantial justice for the administration of 

which alone they exist. 
Manohar Lat-Mahabie Pershad v. Jai Narain- 
. Babu Lai, 55 Ind, Cas, 403; 2 L. L. J. 283, relied 
on. L KANSBI RAM y, SHARAF DIN, (1923) A. I. 
R. (L.) 144 909 


Stamp Aot (II of 1899), s. 2 (22), Sch. I, Art, 5— 
Promissory-note— Instrument -undertaking to 
deliver grain ondemand, nature of—Stamp-duly 
laviable. poo 
An instrument which contains an undertakin 

to deliver a certain quantity of grain on demand, 


. INDIAN. CASES, 


. {1923 : 
Stamp Act—contd, Poe ah an 


‘of the Stamp Act. It ig an-agreement requiring , ` 


astampofeight annas under Art. 5 ofthe Stamp 
“Act. OABHAIRAJ KAum v. Dara Din,’g O. & A, $ 
I. Ri 163 $ Ao A 405 


. e $ 

—— 8. 88— Document held to be admissible in 
., appeal-—Deciston, Whether can be questioned in 
Letters Patent Appeal,’ "e. 4 

A sult wag brought to recover a certain sum 
.of money on the basis of a.docirment which was 
held by the Trial Court to be a promissory-note, 
but which wag not, as such, properly stamped. On 
appeal to the High Courtit was herd by a Single 
Judge that the document was not a promissory- 
.note and was admissible in evidence on payment 
of the necessary stamp-duty and penalty. Onan 
-appeal-being preferred against this decision under 
the Letters Patent: i vus 
Held, that the order of the Single; Judge 
amountedto an admission of the document in 
evidence within the meaning of section 36 of the 
Stamp Act, and, consequently, could not be 
.questioned in: appeal. ME NM ; 
Mongal Sain v. Gobind. Das, 139 P. R..1890, 
followed. E = : 
. An appeal under the Letters Patent is à stage 
‘of the suit for the purposes of section 36 of the 
Stamp Act.. L Bnij Ray Saran v.’ Jorr 
"PRASBHAD, (1923) A. I. R. (1.) 657 799 


~ 8. 86—Document insufficiently stamped— 
Admission im Trial Courl—Reviston, intere 
ference in. whether competent. —. : 
If a deed has been admitted 'in evidence before 
‘the Trial Court, even though insufficiently stamp: 
ed, its admissibility cannot .be questioned by a 
Court exercising revisional jurisdiction. ^ N 
KRISHNAJI v. SUKHDEO, (1923) A- I. R. (N.) an 
, b 
—'s. 36— Docusient inguffictently: stamped, 
admitted in evídence— Admission, whether can 
be subsequenily questioned. . AM IER: 
Once a document has been admitted in evifience 
, in the Trial Court, it cannot be called in question 
in the same suit on the ground that the document 
was not duly stamped. . 2 
Devachand v. Hirachand, y4 B. 449; 7 Ind. Dec. 
(N $.)299 (E B , Shiddapa v. Irava, 18 B. 7373 
^9 Ind. Dec (N. $.) 10.0, followed. B BALA v. 
BHIKU, 25 Bom. L. R. 450; (1923) A. I. R. £.) 
'412 ~ 1898 


— s, 62 (2)— Award directing partition — 
Stamp, lability to— Arbitrator, signature by 
Arbitrator, prosecution of. oe 
Where an arbitrator signs, otherwise than as a 

"witness, an award directing partition on an un- 

stamped paper, heis liable to prosecution under sec- 

tiua 62(2) of the Stamp Act, if the instrument is 

‘chargeable with duty. O EMPEROR v. Purtoo 

Lar, g O.& A.I, R. 378; 24 Cr. 1. j. 592. ^: 336 


— Sch f° Art, 45— Hindu join! family— 
Oral  parütiow— Deed transferring — shares— 
S'amp charpgealde Os, doo o 

~ At the time of an oral partition. between tlfree 

"brothers who formed a joint Hindu fafhi.y, certain 














^ 


is.not a promissory-note'as defined in section 2 (22)g shares in a-Company, which stood -in the name 
e, 


~ 


‘Vol. a3} i 
Stamp Act—concld; 


‘of the eldest brother, were not thrown into the 
hotch-pot. Subsequently, the eldest brother exe- 
cuted two deeds transferring to each of his young- 
er brothers, the umber of shares which fell 
to each, and tHe question Was as to the Stamp 
duty leviable on the deeds: | 


Held, that the deegt were chargeable under 


» Art.® 45, Schedule 1 to the Stamp Act, as 
“instruments of, partition. -B SrPERINTENDENY 
oF STAMPS 9. CHIMANLAI, LALBHAI, 25 Bom. L. R. 


“112; (1923) A. I. R. (B.) 237; 47 B. 321 718 


Succession -& Pagwand — Presumption — Whole 
blood, whether excludes haly blooa—Gagiani 
tribe of Peshawar District. . , 

Where it is found that the parties to a suit 
follow the pagwand rule of succession the onus 
of proving that the whole blood excludes the half 
lies on the party alleging it. 

Gholam Muhammad v. Muhammad Bakhsh, 
4 P. R. 1891 (F. B.), relied on. 

The rule prevailing in the Gagtané tribe of the 
Peshawar District is thatinsuccessionto a brother’s 
estate the whole blood excludes the half. Pesh 
-SAFDAR KHAN V. MUHAMMAD ZAMAN KHAN 579 


Suits Valuation Act (VII of 1887), s. 11— Objection 
as to valuation—Trial Court exceeding jurisdic- 
tion—Change of forum of appeal, effect of— 
** Appellate Court,” whatis. 

,. | Under-section 11 of the. Suits Valuation Act, 
the disposal of a suit cannot be deemed to have 
"been prejudicially affected on the merits, merely 
"because of a change of the forum of appeal con- 
sequent upon the under-valuation. 

Raghava Chariar v. Raghava Chariav, 8 Ind. Cas, 
545;; 20 M. L. J. 726; 8 M. L. T. 404, 
Narayani Ammal v. Secretary of State, 41 Ind Cas. 
167, Ammalu Ammalv, Krishnan aiv, 62 Ind, 
Cas 715; 30 M. L. T. 38, followed. 

Mohini Mohan Misser ~. Gour Chandra Rai, 
56 Ind. Cas. 762: 5 P. L. J. 397; 1 P.L. T. 390; 2 

He P. L. R. (Pat) 123; (1921) Pat. 105, dissented 
rom. 
. Section er of the Suits Valuation Act when re- 
ferring to an under-valuation or over-valution “‘pre- 
-judiciatly affecting the disposal of a suit or appeal 
on its merits” is not considering at all the different 
rules of procedure that there may be an appeal 
: from one Cqurt to another. 

The mere tact of under-valuation of a suit by the 
plaintiff involving a trial by a District Munsif 
instead of by a Sub-Judge's Court cannot be 

- deemed to be ‘prejudice’ within the meaning of 
. section 11 of the Suits Valuation Act to the unsuc- 

-cessful party on account of the party being re- 
: stricted to a«ight of eecond appeal to the High 

Court on questions of law only instead of a regular 

` appeal on questions of facts also. 

Per Coutts Trotter, J.—The object of secion 11 of 

` the- Suits Valuation Act is to provide a machinery 
for curing the original lack of jerisdiction. The 
expression “Court of first instanpe" in sub-section 
. (1) (a) of section rz means not the Court in which 
the suif ought tohave been started but the Court 
in which ib was in fact statted. Similarly, the ex- 


GENSRAL inDEX; 


0. dg 
Suits Valuation .Act—ceztid, 5 ° =. --. € 


-of the section means:not the Court in which the | 


appeal should have been started in the first instance, 
‘but the Court to which it did in fact go and onght 
to have gone, if the lack of jurisdiotion' were to be 
condoned. M Napvvi,  EpoM KARNAVAN t. 
CHERIVA @ARVATHI NEYHIYAR, 18L. W. 1;45 M. 
L. J. 1357 (1923) M, W. N. 489: 46M, 63% 87 


- Tort-feasors— Knowledge of illegalitye— Contribution, 
The rule that there can be no right of contri. 
butions inter se between two wrong-doers applies 
where the wrong-doers knew or ought to have 
known that they were doing an illegal or wrongful 


“act; but if they Acted under a bona fide claim of - 


right and had reason to suppose that they had a 
tight to do what they did, then the right of contri- 
bution inter se exists, . 
Suput Singh v Imrit Tewari, 5 C. 720; 6 C. L. 
R. 62; 2 Ind. Dec. (N.S.) 1066, Sreepuity Roy 
v. Lohavan Roy,7 W. R. 384, Merryweather v, 
Nixan, (1799) 2 Sm. L. C. (5th Ed.) 546; 8 T.R. 
186; 16 R. R. 810; 1 Sm. L. C. (roth Ed); 383, 
ror E. R. 1337, Farebrother v. Ansley, (1808) 
I Camp. 342 and Adamson v.' Jarvis, (1827) 4 
Bing, 66; 12 Moore 241; 4 L. J. (o.8.) C.- P. 68; 
29 R.R 503; 130 E. R.'693, reliedon, W Jxisu 
v. BALAYI, 19 N. L. R. 75; (1923) A. I, R.. N.) 
255 ' 228 


Tort—Report by Municipal Sub-Commitiee— 
Privileged communication—Defamation. 


A report made to the Chairman by members 
of a Sub-Committee of a Municipality in discharge 
-of their duty and on a subject in which they are 
interested as members, isprivileged and no action 
for damages for defamation would lie unless 
malice was proved against the members. WN 
SHRIRAM Morr RAM v. SHAIKH AHMAD, (I 923) A. 
I. R. (N.) 226 j 39 


Transfer of Property Act (IV of 1882), s. 6 (d'.— 
Right to future maintenance— Alienability— Test. 
The right under a contract to a defined amount 

in cash or kind for future maintenance is 

"property" under section 6 of the Transfer of 

Property Act. But whether it is an interest in 

property restricted in its enjoyment to the 

owner personally so as to render it inalienable 
under clause (d) must depend on the facts of 
each case and must be ascertained by the 
ordinary rules of interpretation of the contract, 
the question bejng whether the intention of 
the parties was that the right should be per- 
sonal and, therefore, inalienable. That inten- 


: tion is to be ascertained from the language of the 


document itself and the surrounding  circum- 
tances at the time of its execution, considered 
as a contract to come into operation at once 
witbout reference to what has in fact since 
happened. 

A widow by a deed surrendered allher interest 
in her late husband's property in favour of the 
nearest reversioner of her husband in considera- 
tion of his agreeing to pay some debts of the 
husband and maintain her during her lifetime and 
'the document also provided in the alternative 


` pression *Appellate-Court'- in.sub-section x (b) p that iiit was not convenient for" her to liye 


E 


“estate in 


Fu JH INDIAN;CASES. ZEN 
Teanater of Property Ach--contd:, Transfer of Property Act—contd., ©... ° - 


J T: with him, she should remain in the build- 
unm: she e Fosided a and be -then entitled for 





lobe ande inalienable under séction’ 6° (ay ‘of 
"tlie" Transfer“ of “Property” “pact. 
"BAMPIGETHAYAO 9. KRISHNA” QAibADTPHAYA, “46 M. 
659; 45 MOL J. 535" "584 


soono 55. 8. 4j, application of— Transfev of 

reyergionary" vights, validity of ——Possession, 
transfer of; effect of. 

- Although the general principles contained in 
, the Transfer of Property Act atebinding upor the 
.Courtsinthe Punjab and the N-W. F: Province 
.fhe Act itself, with its fechnicalities has no force 
“as such: in ‘these: Provinces. 

"Bhagwáti v. Chaoli; 55 Ind. Cas. 698; 2 U. P. 
ROR. 1 79, relied .on. - 

In the Punjab and ‘the x. W. F. Province a 
transfetor c of. réversionary rights is bound by his 
act’ “when “succession opens’ to him. Even if 
section: 6 of the Transfer of ‘Property Act is to 
tbe Reed as making such a transfer illegal 
"and d, therefore, a nullity | from which no equity 
wadi” aisé; ast the ‘Act “itself” is not' in forte in 
these  Provinceà; ‘the 'gettion ‘Constitutes’ no 
statutory bar to a contract which would otherwise 
‘ rceable’ in- equity. 

hagwati y. Chaoli; 55 Ind. Cas. 698; 2 
p RL- (L.) 79; 2 1. ie ‘J. 689, relied on, 

There is no hecessary parallel between what 
' a Court can do in execution against a person having 
merely a spes successionis and ‘the equity which 
puch a} person can create ur himself by binding 
"hims o do ometi ing if a cert cont ene 
“Happ Shs" ae i a RIE contingency 
Es ge person j in possession holding a lien in equity 
-is in a fat stronger position than óné whois seeking 
to enforce his equity dgainst d person who holds pos- 
Session “against him, xr Fogh , KABAL SHA v. 
Mo&AMMAD ‘Baga’ ` 120 


BY GY (NOR ICTU! 

s. 6 ,(@)—Damages, right 
whether transferable. USA 
OA right to claim damages for an alleged breach 
of contract is not transferable under section'6 (e) 
‘of the ‘Transfer of Property Aq.’ B. HIRACHAND 
JU. NEMCHAND, 25 Bom. L.R. 445; (1923) A. I.R. 
(È; ) 493; '47 B. 719 485 


—— 5. 10— Civil Procedure Code (Act V of 
1908), $.-60— Properly “retained” under com- 
PN whethey ‘amounts to’ transfer— Restraint 

> Gn"? aMenaHon, "Validity '. 9f — Life- interest 

K ttachmeni under decree, ^ 


A Hindu widow, who claimed the widow’s 
certain property which she alleged 
belonged to hef husband, was offered maintenance 

ön the ' ground that, the property belonged 
to the joint family. A compromise was arriyéd at 
by which she jas given à restricted life -interest 
_withont $ power “of gligna tion and the joint fatally, 








U.P. 


to claim 


"Mo SuBRAvA f 


was to have the reversion. A. decreg-holder 


against ‘the widow urged that the réstriction . 
-against a alienafion was void, and in the alternative ` 


that the interest” ot: ‘the widow as ‘it was could J be 
attdched’in éxecufiqu : '' 

Held, (x) that the 
arrangement under which: 
in the’.personal enjoyment 'of" certain Jands: for. 
the term‘ of her lifé, and that. it did not amount" 
to 4 “transfer of property” within the meaning 
of section ro of the Transfer of ‘Property. Act t 
attract the, vovisions of that section ‘as to 
réstraints öh alienation; 

"(3j that ‘the interest’ of the widow as it was 
mot liable to attachment, ‘as thé Téstriction 
On alieitation prevented" ‘the widow from” Having 

P disposing "power" ‘ within” the ' ineàning * of 

Section 65 “tof thé Civil SE "Códe;* B 
BASANGOWDA VIRUPAXGQOWDA “ T&GOWDATI 
"KALLANGOWDA, 25 Bom. LR. Je. (2923) X, I 
R. (B.) 276; 47 B. 597 s "196 
—— ee 8. Al, applicability. of, to, anager of 

religions: i anata See isst E ALI OP 

1882), SS. I, 64° 711 


m was a. family 
e Widow was to remain 





8. 3 — Fraudulent ease. setting aside 
of—Credilor, who ‘is’ not judgmient-creditor, 
whether can sue. “ 

‘There is no warrant for the proposition that 
a creditor cannot ` maintain a suitto set aside a 
deed which is obnoxious to the provisiéns of section 
83 of the’ ‘Transfer of Property: AGt,' intil he es- 
'tablishes his'debt by obtaining. a “dectee from a 
Court of Law. ^" ' T 

"As. soon as a person who complains ofa transfer 
coming’ within ‘the purview of section 53 ‘of the 
Transfer of Property: Act proves his’ debt either 
by produc ng a detrétin his'favour ot by any, other 
evidence, oral of docuinentat he‘is ‘entitled fo 
sue, and it is* not neckssary that “he must ‘Be a 
judgment-creditor of should have obtairiéd a lien 
Gi'chafping order on thé property trafisierred by 
his debtor. 

“` Réése River Silver Mining Company v. “Aye, 
(1869) 7 Bd. 347; 2014. T. 163; 117W.-R. 601 and 
Mshuay Timappa Hegde v. Deva Venkappa Shan- 
bog, 27 B. 140; 5 Bom T. R: 10, feliedon. ~~ 

"Thé only distinction between ájüdgment-creditor 
and an ordinary creditof' who seékg to set aside 
a transfér es ifáudülent under “sectio 53 
bf the Transfer of Property ‘Act, ‘is that while the 
forter i i$ not bound to Bring à represefitative' suit 
on Belíalt "of all the” eréditors~ of the’ debtor; the 
latter should bring ‘an “action on’ ‘Behalf’ ‘of the 
general "body of the creditors.” Iv CHINA "Mar v. 
Gui, AHMAD, (1923) A. T. RO (L)? 79 “719 

8. $4 —Sale,. ver Consideration, 
aymeng o, — Possession, delitiery, of — Registration 

Hen di by vendor — Wadah, right, oj — Equity, 

nile of. * 

A person sold a plot of land to the defendant 
and agreed to execute a “deed” of “sale in respect 
of it. othe latter paid’ EA SEED andi Posses- 
sion was, “delivered, 18 him. 
to perform | his. ai 


i i 
Yai; ss) | — | 
Transfer of Property Aet=—cortd: p, uf 


* 

iiWalid for wat of d" sepistered-deed. 'In'appéal 
the vended Conténded'thát thé vendor’ could Hot 
oust him, as he liàd' paid thé -consideration and 
obthied possession: , 

Held, that if the sale coiild wot take effect as 
a sale for want of formality, it would have the 
effect of an agreement fQr*sale with cotlsequiiecés 
iu equity and that,-therefore,-the vendee obtained 


a good title in equity to the land in sujt. , 


. Puchha Lal v.a Kunj Behari Lal, 20 lnd. Cas. 
$03; 48.0. W. ,N. 4453.19 C: L.J. di3, Jhan 
Chandra Das v. Rajani Kanta Pal, 4i Ind. Cas. 
850; 22 C. WaN. 522, Maung Shwe Góh v, Mating 
Inn, 38 Ind, Cas. 938; 44 C. 542; 2x C. W.N. 
500; 21 M, L.T. 18; 15 A. L. J. 82; (1017), M. 
W.N. 117; 32 M. L. J. 6:25 C. E. J. £08; ig Bom. 
L. R. 179; 5 L, W. 532; 10, Bur. L. 1.,69; 44 I. A, 


15(P. C), relied on, Pat RAM K18RUN Manto’ v. 
HARIHAR MAHTON 80 
Tg, 68 Compromise in exécution of 





dicreé—Mortgage, usufractuary, created— Regis- 
‘Wation, absence of—Long recognition of mortgag é 
by partles—Estoppel— Hindu Latim—-Mortgage 
—Destrüction of | seciyity—Sübstititión—Govern- 
ment vesénue paid by mortgagee Rectpery from 
mortgagor-—Covenant, implied: 
In 1869, the parties to a mioney-decree came to an. 
agreement in execution of the decree, which was 
embodied ‘in an application made to, the Court, 


~ -According-to-the-agreement it was acknowledged 


that acertam sum was due to the plaintiff, and 
he was. put in possession of certain plots of land 
belonging to the defendant, it being agreed 
that he should take the üsufrüct in lieu of the in- 
terest due on the debt, and that the defendant 
could redeem the land on payment of the amotint 
of the debt. It was further agreed that if the. 
plaintiff was dispossessed he should &hei proceed 
with the’ execution of the, decfee. "The, Court 
accépted the. comptomise and plaintiff obtained 
possessión of the land. In,1920 the land was 
Subhterged by the, action, of a river and tlie 
plaintiff sued under section 68 ot the Transfer of 
Property Act, requiring the defendat to give at 
equivalent security to the plaintiff for the laiid or 
to pay fp the amount of the debt together with 
a certain sum paid by the plaintiff as Govern: 
ment revenue: 

Held, (1) tat even though the due formalities 
had not been complied with iio objection to the. 
validity ofthe mortgage could ‘be taken after it 
had User acted npon by the parties for fifty years; 

“Abid Husain v. Asghay Husain, i9 Ind. Cas. 
4435; 11 A.L.J. 506; Salamat-uz-zamani Begam v. 
Masha Allah Khan, 43 dnd. Cas. 645; 40 A. 1877 16 
A. L. J. 98, followed. |. |. /  .. 
_ (2) that.even if section 68 of the Transfer ot 
Property Act was not applicabie to the cgse owing 
to the fact that the mortgage had ‘been created 
before the passing of that Act, tue priticiplés' ‘of 
Hiddu Law, by which the parties were governed, 
applicable to such a case were exctly the Same 45 
thogs embodied in séctiód 68 ° i 

(3) that: Hie’ práintiff hàving'Beéei compelled to 
pay thé Government revenue  Owiüg to the in- 
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ability of thé defendatit"to do so, and'in order to- 
avcid being dispossessed from the land, the ede- + 
fendant, was liable to. pay the diidunt to the. 
paitis, — ,  . MEME 5 

(4) that the condition contaitie lie totipto: 
mise that in the event of dipossessics the remedy ` 
of the plain was to execute his decree could not 
apply toa case of dilivion; — | ye ee 

(5) that, thetefore; the piaititifi’s guit’ wist Le 

decreed, 





Caer 
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n e | usifruétiary 'iior(g&pe 
therc is atleast ati imiipliéd Gontiaét for quiet’ 
.possessict dnd this implies à contract td .pdy the 
Government revefue in ordef to avoid dis- 
possession for non-payment. A Ram SEWAR. 
Rai v., Sigo Nark Rir, 21 ALL. J. 264i 45,4. 
388; (1923) As I. R. (A) 433 ‘O45 ° 
=m gi 68—Morlgage securily—Biminution 

in value. ‘ GN j 
, A mortgage security will be considered diminished , " 
in value within the meaning of sectioii 68 of the 
Transfer of Pfóperty Act, if its letting vahit has” 
decreased, even though the property itself has. . 
undergone no change. i s anaha NG 
., Where: a pérsoü who mortgaged lis” sir plots 
with posségsion stipulated to pay Rs. 76, as 
interest on thé inortgdgé-itiotdy and éxediitéd: a 
simultanéóus habulivat to rent tha plots’ from the 
mortgagee at the amount but at thé time ‘of the 
fixation of rent by thé ReVeritié Court às ék-pto. 
pfietóry tenant, objected’ to the ämoiüht, dnd 
the Retit Court fixed the réfit dt Rs. 25: | ^^ 
. Héld, that the value of the security Had diti. 
nished within’ thé tiednitig of section 68 of the. 
Tratisfér of Property Act arid the mortgagee could 
sue for tHe miottgage inóüey. A Farka DIN y. 
KISHEN Lai, (1923) ALT. R. (A.)584 ' $02 

~=: 8. 79— Répairs by mocigagee— Improve- 
ments to suit particular tenant. ay! We, 

, Putting iron bars into a window of a house 
usutrüctuarily mortgaged, ih Order to suit a parti- 
cular tenant, for doing whith the niortpagee has 
received increased rent, is not repairs within, the 
meaning of secticn 72 of the Transter of. Property 
Act; and no compensation can be claimed for the 
same at the time of redemption. | ||. , 

.Rupan Singh v. Champa Lal, 26 Ina, Cds; 
521; 37 A. 81 at p. 86; 13 A. L. J. 14, followed: 
ACEHAMMU LAL v. BHAJAN Lay, 985 
| 8. 880— Deposit by  "moófigagor—Nóii- 

acceptance ty morigagee—Disposäl of cüse— 

` Subsequent payment io mortgagee— JWisdictiosi 

of Court—Security bond; legality of. - - 

Where a itiortgdgeéé refuses to accept a tender 
miade by a mortgagor in Cowit dhd-the Contt’ 
disposes of the matter by passing dn ‘order that 
the mortgagor is entitled to withdraw the’motiey; 
it is not bileh to tlie Court afterwätds to direct 
páymént of-the nidney to the mortgageé, 

Section 83 of the Transfer of Property Act 
does-not authorise the Gouit td take any secu ity 
pond from ahy pátty Whei'disposihg'of the monéy- 
téndéréd by the mortgagor ili respect öf the ort 
gage. Pat RATNA KOBRO; NANHAKI; (1923) , Pat: 
ze | 1063: 
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* ' Ai order made undé&gection 89:of the ‘Trang 
of Property Act for ihe aii) int 
property, has the effect of subStituting the rj 
of sale thereby conferred upon the gagee 
for his:rights under the mortgage, wi the latter 
rights are extinguished. Therefore there can be 
no right of priority in respect fof a payment made 
after the passing of such-an order. 

Het Ram v. Shadi Ram, 45,Ind. Cas. 798; 48 
Å. 407: 5 P. L. W,'88; 16 A. L. J. 607; 35 M. L.J. 
X; 24 M. Uy. T. 92;28 C. L. J *188; (1918) M W.N. 
518; 20 Bom, L, R. 798; 22C4 W. N. 1033; 9 
L. W. 550;12 Bur. L. T. 72;45 l A. r30 (P. C) 
and Matru Mal v. Durga Kunwar, 55 Ind. Cas. 969; 
47 lA. 71; 18 Ac 1.7). 396; 38 M. L.' J. 419; 11 
‘L. W. 529; (1920) M. W. N.323; 
(P...) 75°22 Bom. L. R 553; 32 C. L. J..121: 42 
A. 364; 27 M. L. T. 319; 25 C. W. N. 397 (P. C.), 

e followed. ] 

Bibijan Bibi v. Sachi Bewak, 31 C. 863; 8 C. 
wW 684, discussed. | O Lurar Ram v. 
Lay Ranje SINGH, 9 O. & A. Ij R. 677 A18 


— 8.91 (E)— Civil Procedure Code (Act V 
of 1908), 'O. XXXIV, Y. 1--Morigage suit— 
‘Attaching creditor, whether necessary party— 

‘Omission to implead—Right of redemption 

whether affected. 2. 

A creditor, attaching mortgaged property in 
execution of his money-decree who is given a right 
to redeem by section gr,(f) of the Transfer of 
Property Actis a person having an interestin the 
right of redemption and is thereby «:jatled under 
O. XXXIV, 1.1 of the Civil Procedure Code 
to be joined as a defendant inasuiton the mort- 
gage: If heis not so impleaded, his right to redeem 
cannot be affected by ' a ‘decree in that suit. N 
Mucuraj9. EESHEO RA0,.6 N.L.J. 181; (1923) 
A. LR. (N.) 311-7 ^ : 8 


: . &. 101—Merger—Mortgagee 
equity of redemption. 


The latter portion of section ror of-the Trans- 
fer of Property Act does not apply where no in- 
tervening incumbrances exist and where a mer- 
ger of a less estate takes place in a greater estate 
which is to be: distinguished from the merger 
of a lower in a higher security. . Where a mort- 
gagee also becomes ‘the absolute owner of the 
equity of redemption, the mortgage is extinguished 
by merger, unless there are an& puisne or mesne 
incumbrances against which the equity of re- 
demption is required to be kept alive. 

Bhawani Kumar v. Mathura Prasad Singh, 
I6 Ind. Cas. 210; 40 C. 89; 16 C. W. N. 985; x12 
M. L. T. 352; 23 M. L. J. 311; 16 C. L. J. 606; (1912) 
M. W. N 244; 14 Bom. L, R. 1046; 39 I. A. 228 
(P.C; Arunugasundara Maharaja Pillai v. Naya- 
simha Iyer, MM Ad. Cas. 916; 29 M. L. J. 583; (1915 
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M. W. N. ad . W. 542; 18 M, L. T. 11o, Raja 
i . Prayag Dossjee Varu, 35 Ind. 
de J. 391;. (1916) 2 M. W, N. 92 
n v. Ramji Das, 2 Ind. Cas. 949; 59 P, 
999; 86 P..I Ry 1909; .94 P. W. Re 1909, 
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hiali Ram v. Gulab Khan, 1t Ind. Cas, ^392;* 
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A. L R, (L) 275, distinguished. GoBIND 
SaRUP v. KULDIPOINGR : 764 


Trespass— Building on .land belonging to another 
— Knowledge of builder, 
without permissidn2— Bullding, . 
Acquiescence, doctrine of. | 

a. If a person begins to build on*land supposing 
it to be his own and the real owner, perceiving the 
mistake, abstaing from setting him right and leaves 
him to persevere in his error; he wi be allowed, 
in equity, to assert his title to the land. ` But if 
he builds, knowing it to be the property of another, 
nothing will prevent the real owner from afterwards 
claiming the land, with the full benefit of- the 
expenditure upon it. > > ^ E ; 

Ramsden v. Dyson, (1866) x H. L. 129; i2 Jur. 

(N. 8.) 506; 14 W.R. 926and Beni Ram v. Kundan 

Lal, 261. A.58;21 À.496; 1 Bom. Li R. 400; 

3 C. W. N. 502; 7 Sar. P. C. J. 523; 9 Ind. Dec. 

(N. s.) 1022 (P, C.), relied on, NE 
When a person writes a letter to another asking 

permission to construct a building upon his land 

and makes the construction in the expectation 
that permission will be granted but without waiting 
for it, he does so at his own risk, 


` 


Where a persón builds on another's land 
the acquiescence of the owner will deprive 
the latter “of his legal rights, only when 


the acquiescence amounts’ to fraud. There 
are several requisites necessary to constitute 
fraud. In the first place, the person making the 
building must have made a mistake as to his legal 
rights. "Secondly, he must have expended some 
money or must have done some act, not necessarily 
upon another's land on the faith or mistaken 
belief. Thifdly,the owner, the possessor of the 
legal right, must knoweof the existence of his own 
right which is inconsistent with the right claimed 
by thè person. making the building. Fourthly, 
the owner must know of the latter’s mistaken 
belief of his rights. Lastly, the owner must have 
encouraged the person making the building in 
his expenditure Of money or in the other acts 
, which he has done, either directly or by abstaining 
from asserting his legal right. When all these 
elements éxist, there is fraud of such a nature as 
will entitle a Court to restrain the owner from 


exercising his legal rights. . 3 
880) 15 Ch. D. 96 at p. 


Witimoti v. Barber, | 8: ? 
105;43 L. T. 95; 28 W. R.91:1,:1eliedon. O 
XLEMANGINI Devi v. BEJOY SINGH o. 998 
Trust—Fraudulent introduction of — siranger— 


Breach of trust. e "e 
The fraudulent introduction 

trustees of a stranger into the body of trustees 

amountsdn law lto a breach of the trust. M 

SANKARAN Nast'v. DEVAKI ANTHERJENAM, 16 L. 

W. 26; (1922) Me W. N. 428; (1922) A.I. R .(M.) 

259; 43 M. L. J. 572 491. 


Trusts Aet (Il of 1832), as. 1.. 64— T'ransfev 
of Property Act (I V of 1882), s. 41, applicabilaty ' 

€ ta managerof religious endoumedt—Mahant 
€, 


. R. r91t;190 P.L. R. 191! and Bur Singh v. 
azara Singh, 63 Ind. Cas. 760; 3 Inpo; (1922) : 


by some of the ` 
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effect of—Building ' 
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